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October 11, 1991
MEMORANDUM FOR BRINKLEY BRIEFING BOOK

BIVIANO ~

FROM:

JUDY

SUBJECT:

CLARIFICATION OF SCHEDULE A STATUS

Senator Specter's line of questionining regarding whether or
not Anita Hill would be fired once Clarence Thomas made the move
from EEOC to Education and visa versa, is legitimate.
Ms. Hill is testifying as if she thought she was a
Schedule C political appointee. Schedule C appointees serve at
the "pleasure of the President" or "pleasure" of whomvever her
supervisor is. These employees can be fired at any time.
Ms. Hill's status at Education was a Schedule A attornev.
The Schedule A status gives supervisors a different authority to
hire. These employees are part of the career/civil service
system. The only way Ms. Hill would have been removed from her
post would be for non-performance or a poor performance review
from her supervisor. There is no indication she ever received
such a review, and as such there is no reason for her to believe
she would have lost her job.
Her decision to follow Clarence Thomas from Education to
EEOC was her own.
Thank you.
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till Predicts Senate Confirmation of Thomas Nomination<
y BARR
SEY=
Associated Press Writer=
WASHINGTON (AP) Senate Minority Leader Bob Dole, R-Kan.,
continued Friday to predict the Senate would confirm Clarence
Thomas' Supreme Court nomination.
But Dole assailed Democrats for conducting an ''inquisition'' on
sexual harassment allegations against the nominee.
' ' I still think Clarence Thomas will win,'' Dole said on the
first day of hearings by the Judiciary Committee on the sexual
harassment allegations against Thomas.
He predicted 55 to 60 senators would support Thomas'
confirmation when the Senate votes on the nomination next Tuesday.
Thomas, he said, delivered a ''very powerful'' opening statement
to the committee.
Dole maintained the committee hearings were unnecessary because
they were unlikely to resolve the conflicting statements made by
Thomas and Anita Hill, the University of Oklahoma law professor who
made the sexual harassment allegations.
She alleges Thomas harassed her with talk of sex and
pornographic movies when she worked with him at two federal
agencies during the 1980s. Thomas maintains none of the allegations
are true.
Dole said the committee hearings will produce ''a lot of
bitterness, a lot of acrimony.''
''This isn't a hearing. This is a trial of Clarence Thomas. It
is an inquisition,'' Dole said. ''And my view is he's been treated
shabbily by the committee and I don't think there will be much
improvement'' in the new round of hearings.
Despite that, Dole said the televised hearing would play a
critical role because undecided senators ''are probably going to
make up their mind based on what reaction they get from the voters
at home.''
Telephone calls to Dole's offices in Kansas on Thursday ran
2-to-l in support of Thomas, he said.
The committee should force testimony by Democratic Senate staff
members who first contacted Hill to determine ' ' i f they offered her
any incentive to give this information,'' Dole said.
He also said Hill would ''reap a big reward'' by making the
allegations against Thomas.
''She'll be on the talk shows, making speeches for big money. I
think it's going to advance her career,'' Dole said. But he quickly
added, ' ' I don't say that she did it for that reason.''

3~
811-91

Page 2 of 12
c019_061_016_all_A1b.pdf

This document is from the collections at the Dole Archives, University of Kansas
http://dolearchives.ku.edu

MEMORANDUM
TO:

SENATOR DOLE

FROM:

Bob Dove

RE:

The Confirmation Process

DATE:

October 11, 1991

The process by which the FBI report was leaked to the press is
clearly covered by Rule 29. The rule speaks of documents furnished
by the President or the head of any department at the request of
the Senate or any commitee.
The rule in part is attached and the paragraph paraphrased is
paragraph 6.
The relevant wording of the Constitution and the views of
James Madison are also attached.
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SENATE RULE 29
3. All confidential communications made by the President of the
United States to the Senate shall be by the Senators and the
officers of the Senate kept secret . . . .
6. Whenever, by the request of the Senate or any committee
thereof, any documents or papers shall be communicated to the
Senate by the President or the head of any department relating to
any matter pending in the Senate, the proceedings in regard to
which are secret or confidential under the rules, said documents
and papers shall be considered as confidential, and shall not
be disclosed without leave of the Senate.
S. Any Senator or officer of the Senate who shall disclose the
secret or confidential business or proceedings of the Senate
shall be liable, if a Senator, to suffer expulsion from the body;
and if an officer, to dismissal from the service of the Senate,
and to punishment for contempt.
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CONSTITUTION

The Constitution, in article II, section 2 provides simply that
the president shall nominate, and "by and with the Advice and
Consent of the Senate, shall appoint . . . Judges of the Supreme
Court."
The text of the Constitution provides that although the power to
present a candidate for the Court is vested
solely in the president, the power of appointment is exercised
concurrently with the Senate.
The Constitution says nothing about the criteria upon which the
Senate may base its decision.
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James Madison disliked the idea of permitting the Congress or any
numerous body to deal with judges, but he was inclined to give
it to the Senatorial branch, as a branch of the legislature small
enough to be confided in; and as being sufficiently stable and
independent to follow their deliberate judgments.
That of course,

was a Senate of 26 members.

J. MADISON, NOTES OF DEBATES IN THE FEDERAL CONVENTION OF 1787,
68,
(1976).
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TO:
FR:

Senator Dole
Kerry

RE:

Brinkley

*If you get the chance, you might want to put in a mention
of Juan Williams' column in the Post ... Here's a liberal columnist
saying that he got insistent phone calls from staff members of
Democrats asking for gossip and rumors or anthing to "stop
Thomas."
*Clearly the process has moved from looking at ones
qualifications to one of character assassination.
*As Williams said, this whole incident is "an abuse of the
Senate confirmation process, an abuse of Senate rules, and an
unforgivable abuse of a human being named Clarence Thomas."
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THE W.\SHINGTON POST

Juan Williams

Open Season on Clarence Thomas

The phone calls came throughout
September. Did Clarence Thomas ever
take money from the South African
government? Was he under orders
from the Reagan White House when
he criticized civil rights leaders? Did he
beat his first wife? Did I know anything
about expense account charges he filed
' for out-of-town speeches? Did he say
that women don't want equal pay for
equal work? And finally, one exasperated voice said: "Have you got anything
on your tapes we can use to stop
Thomas."
The calls came from staff members
working for Democrats on the Senate
Judiciary Committee. They were calling me because several articles written
about Thomas have carried my byline.
When I was working as a \Vhite House
correspondent in the early '80s, I had
gotten to know Thomas as a news
source and later wrote a long profile of
him.
The desperate search for ammunition to shoot down Thomas has turned
the 102 days since President Bush
nominated him for a seat on the Supreme Court into a liberal's nightmare.
Here is indiscriminate, mean-spirited
mudslinging supported by the so-called
champions of fairness: liberal politicians, unions, civil rights groups and
women's organizations. They have
been mindlessly led into mob action
against one man by the Leadership
Conference on Civil Rights. Moderate
and liberal senators, operating in the
proud tradition of men such as Hubert
Humphrey and Robert Kennedy, have
allowed themselves to become sponsors of smear tactics that have historically been associated with the gutter
politics of a Lee Atwater or crazed
right-wing self-promoters like Sen. Joseph McCarthy.
c019_061_016_all_A1b.pdf

During the hearings on his nomination Thomas was subjected to a
glaring double standard. When he did
not answer questions that former nominees David Souter and Anthony Kennedy did not answer, he was pilloried
for his evasiveness. One opponent testified that her basis for opposing him
was his Jack of judicial experience. She
did not know that Supreme Court
justices such as liberal icons Earl Warren and Felix Frankfurter, as well as
current Chief Justice William Rehnquist, had no judicial experience before
taking a seat on the high court.
Even the final vote of the Senate
Judiciary Committee on whether to
recommend Thomas for confirmation
turned into a shameless assault on
Thomas by the leading lights of progressive Democratic politics. For example, in an incredibly bizarre act,
Chairman Joseph Biden ·stood up after
a full slate of testimony and said Thomas would make a "solid justice," but
by releasing a sealed affidavit containthen voted against him anyway.
At the time of the vote, two of the ing an allegation that had been investicommittee's Democrats later explained gated by the FBI, reviewed by Thomto me, the members of the Judiciary as's opponents and supporters on the
Committee figured it would make no Senate committee and put aside as
difference, since Thomas had the votes inconclusive and insufficient to warrant
to gain confirmation from the full Sen- further investigation or stop the comate. So, they decided, why not play mittee's final vote.
along with the angry roar coming from
But that fair process and the intense
the Leadership Conference? "Thomas questioning Thomas faced in front of
s
will win, and the vote will embarras
the committee for over a week were
Bush and leave [the Leadership Conheard,"
not enough for members of the staffs
ference] feeling that they were
explained one senator on the commit- of Sens. Edward M. Kenne?~~~ and
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calls to me and to peo~le at the
extended
has
Senate
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Now
attacks on fairness, decency -and its · Employment Opporturuty Conuruss1on,
own good name by averting its eyes they were pressing a former EEOC
while someone in a position to leak has employee, University of Oklahoma law
corrupted the entire hearing process professor Anita Hill, for negative infor-
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mer after the nomination, and even in two of the 100 members of the Senate
her statement to the FBI never are female. The article, in an amazing
charged Thomas with sexual harass- leap of illogic, concluded that if a
woman had been on the Judiciary Comment but "talked about [his] behavior."
Sen. Paul Simon, an all-out opponent mittee, more attention would have
of Thomas, has said there is no "evi- been given to Professor Hill's report.
dence that her turning him down in any ·But attention was given to what she
way harmed her and he later recom- said. A full investigation took place.
mended her for a job [as a law profes- Why would a woman senator not have
sor]." Hill did say that because Thomas reached the conclusion that what took
was her boss, she felt "the pressure place did not rise to the level necessary
was such that I was going to have to to delay the vote on Thomas in the
submit ... in order to continue gettinN commit tee or to deny him confinnagood assignments." But by her own tion?
To listen to or read some news
account she never did submit and conreports on Thomas over the past
tinued to get first-rate assignments.
The bottom line, then, is that Senate month is to discover a monster of
staffers have found their speck of mud man, totally unlike the human being full .. ',
of sincerity, confusion, and struggles ,
at Clarence Thomas in an
to ~g
allege sexual conversation between "'.horn I saw as a reporter who watched .
two ad . This is not the Senate him for some 10 years. He has been
Judiciary Committee finding out that conveniently transformed into a mon:
Hugo Black had once been in the Ku ster about whom it is fair to say
Klux Klan (he had, and was nonethe- anything, to whom it is fair to do ·less confirmed). This is not the Judi- anything. President Bush may be packconservatives, but
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FOR IMMEDIATE RELEASE
FEBRUARY 21, 1991
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CONTACT: WALT RIKER
(202) 224-5358

WOM EN'S EQUA L OPPO RTUN ITY
ACT OF 1991

MR. PRESIDENT , I JOIN TODAY WITH MY DISTINGUISHED
COLLEAGUES, SENATORS SIMPSON, THURMOND, COCHRAN, KASTEN, BURNS,
D'.AMATO, LUGAR, McCAIN, MURKOWSKI, ROTH, SEYMOUR, STEVENS AND
WARNER, IN INTRODUCING THE "WOMEN'S EQUAL OPPORTUNITY ACT OF
1991."
COMPREHENSIVE IN APPROACH, THIS BILL SEEKS TO REAFFIRM OUR
NATION'S HISTORIC COMMITMENT TO AN IMPORTANT PRINCIPLE -- THE
PRINCIPLE OF EQUAL OPPORTUNITY FOR ALL AMERICANS.
MR. PRESIDENT , AS WE SEE AMERICAN WOMEN ON THE FRONT-LIN ES
IN THE PERSIAN GULF, WE MUST ALSO OPEN OUR EYES TO THE BATTLES
WOMEN MUST FIGHT TODAY HERE AT HOME.
IT'S JUST PLAIN COMMON SENSE THAT THE WOMEN OF AMERICA
CANNOT SHARE FULLY IN THE PROMISE OF EQUAL OPPORTUNITY IF THEY
ARE SEXUALLY HARASSED IN THE WORKPLACE.
THEY CANNOT HAVE EQUAL OPPORTUNITY IF THEY ARE THE VICTIMS
OF VIOLENT CRIME -- AT HOME AND ON THE STREETS.
AND THE WOMEN OF THIS COUNTRY CANNOT HAVE EQUAL OPPORTUNITY
IF THEY MUST STRUGGLE TO OVERCOME ARTIFICIA L -- AND SOMETIMES
INSURMOUNTABLE -- BARRIERS TO JOB PLACEMENT, JOB PROMOTION, AND
JOB ADVANCEMENT.
MR. PRESIDENT , THE WOMEN'S EQUAL OPPORTUNITY ACT OF 1991
IT EXPANDS FEDERAL CIVIL RIGHTS
CONFRONTS THESE ISSUES HEAD-ON.
IT ATTACKS DOMESTIC AND
PROTECTIONS AGAINST SEXUAL HARASSMENT.
AND CLOSE LOOK AT
HARD
A
TAKES
STREET CRIME VIOLENCE. AND IT
-- NOT ONLY IN THE
WOMEN
FOR
TIES
EXPANDING EMPLOYMENT OPPORTUNI
ION SITE.
CONSTRUCT
THE
ON
ALSO
BUT
EXECUTIVE BOARD ROOM,
WORKPLACE
SEXUAL HARASSMENT IN THE
AS SOMEONE WHO WAS SMACK IN THE MIDDLE OF LAST YEAR'S DEBATE
ON THE SO-CALLED CIVIL RIGHTS ACT OF 1990, I CAN ATTEST TO THE
INTENSITY OF CONVICTION ON BOTH SIDES OF THE AISLE.
THE CIVIL RIGHTS DEBATE GOT HOT, AND AT TIMES, IT WAS
ANYTHING BUT CIVIL.
BUT DESPITE ALL THE PARTISAN BICKERING AND ALL THE HEATED
RHETORIC, I MUST ADMIT THAT I LEARNED A FEW THINGS LAST YEAR.
I LEARNED, FOR EXAMPLE, ABOUT THE MEANING OF "PARITY." I
LEARNED THAT FEDERAL LAW TREATS VICTIMS OF SEXUAL HARASSMENT
DIFFERENTLY -- LESS FAVORABLY -- THAN THE VICTIMS OF RACIAL
HARASSMENT.
AND I LEARNED THAT -- IN MANY CASES -- THE ONLY REMEDY THAT
A VICTIM OF SEXUAL HARASSMENT CAN OBTAIN UNDER THE CIVIL RIGHTS
ACT OF 1964 IS DECLARATORY AND INJUNCTIVE RELIEF -- A REMEDY THAT
IS HARDLY -ADEQUATE, AND ONE THAT IS PARTICULARLY UNF'AIR FOR THOSE
VICTIMS OF SEXUAL HARASSMENT WHO MAY SUFFER MEDICAL AND
PSYCHOLOGICAL HARM.
MONETARY REMEDY. TITLE I OF THE WOMEN'S EQUAL OPPORTUNITY
ACT ATTEMPTS TO CLOSE THIS GAP IN THE LAW BY PROVIDING -- FOR THE
FIRST TIME IN OUR NATION'S HISTORY -- A COURT-ORDERED MONETARY
REMEDY FOR INTENTIONAL SEXUAL f{ARASSMENT IN THE WORKPLACE -- UP
TO $100,000 FOR FIRST OFFENSES, AND UP TO $150,000 FOR EACH
SUBSEQUENT ACT OF SEXUAL HARASSMENT.
THESE ARE MAXIMUM PENALTIES -- PAYABLE TO THE AGGRIEVED
PARTY -- THAT A COURT MAY ADJUST IN LIGHT OF THE EMPLOYER'S
FINANCIAL CONDITION AND ITS HISTORY OF RESOLVING SEXUAL
HARASSMENT COMPLAINTS THROUGH INTERNAL GRIEVANCE PROCEDURES.
FAST-TRACK RELIEF. TITLE I ALSO RECOGNIZES THAT PROLONGED
EXPOSURE TO WORKPLACE SEXUAL HARASSMENT CAN HAVE LASTING
DETRIMENTAL EFFECTS ON THE VICTIM. AS A RESULT, TITLE I DIRECTS
THE COURTS TO GIVE EXPEDITED -- FAST-TRACK -- RELIEF TO THOSE
PERSONS CLAIMING SEXUAL HARASSMENT ON-THE-JO B.
TECHNICAL ASSISTANCE FOR SMALL EMPLOYERS. AND, FINALLY,
TITLE I DIRECTS THE EQUAL EMPLOYMENT OPPORTUNITY COMMISSION TO
ESTABLISH .TECHNICAL ASSISTANCE PROGRAMS TO EDUCATE OUR SMALL
EMPLOYERS ON THE LAW OF SEXUAL HARASSMENT.
UNLIKE LARGE CORPORATIONS, MOST SMALL EMPLOYERS CANNOT
AFFORD THE COST OF COMPLIANCE ADVICE FROM PRIVATE LAW FIRMS AND
CONSULTANTS. AN EEOC TECHNICAL ASSISTANCE PROGRAM WILL HELP FILL
THIS VOID AND WILL PRODUCE SOME VERY DESIRABLE RESULTS -- A
REDUCTION IN THE NUMBER OF SEXUAL HARASSMENT COMPLAINTS AND A
REDUCTION IN THE QUANTITY OF LITIGATION FOR AN ALREADY OVERBURDENED COURT SYSTEM.
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THE WOMEN'S EQUAL OPPORTUNITY ACT OF 1991
Intro duced by Sena tors Dole, Simps on, Thurm ond,
Coch ran, Kaste n, Burn s, D'Am ato, Luga r, McCa in,
Murk owski , Roth, Seym our, Steve ns, and Warn er
Title I

Fede ral Civi l Righ ts

a.

Estab lishe s a court -orde red remed y under Title .VII for
on-th e-job sexua l haras smen t -- up to $100, 000 for the
first act of sexua l haras smen t and up to $150, 000 for
each subse quen t act. Under curre nt law, the only
remed ies that a victi m of sexua l hara~sment can obtai
are back- pay and decla rator y and injun ctive relie f. n

b.

Allow s perso ns alleg ing sexua l haras smen t to seek
tempo rary or preli mina ry injun ctive relie f, witho ut
regar d to any perio d of time follo wing the filin g of
a
charg e of unlaw ful discr imin ation and witho ut obtai ning
a right -to-s ue lette r from the Equal Emplo yment
Oppo rtunit y Comm ission . Direc ts the court s to expe dite
sexua l haras smen t cases to the grea test exten t
pract icabl e.

c.

Direc ts the Equa l Emplo yment Oppo rtuni ty Comm ission to
estab lish techn ical assis tance progr ams for small
emplo yers (emp loyer s with fewer than 50 emplo yees) on
the law of sexua l haras smen t.

d.

Overt urns the Supre me Cour t's decis ions in Patte rson
McLea n Cred it Union and Loran ce v. AT&T Tech nolog ies, v.
Inc.

e.

Exten ds the prote ction s of Title VII to all emplo yees
of
Cong ress.

Title II -- Dome stic and Stree t Viole nce Agai nst Women
a.

Amend s the Crime Awar eness and Campu s Secu rity Act of
1990 to requ ire colle ges and univ ersit ies to discl ose
sex crime stati stics to 1) local and state polic e
auth oriti es, and 2) the paren ts or guard ians of
stude nts.

b.

Auth orize s capi tal punis hmen t for murd ers comm itted
in
conne ction with sexua l assau lts and child mole statio ns.

c.

Doub les the pena lties for recid ivist sex offen ders.

d.

Doub les the pena lties for distr ibuti ng contr olled
subst ances to pregn ant wome n.

e.

Incor porat es the Porno graph y Victi ms Comp ensati on Act,
which was origi nally intro duce d by Sena tor Mitch
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McConne ll in the lOlst Congres s. The Pornogra phy
Victims Compen sation Act creates a federal cause of
action for the victim of a sex crime against the
produce r and distribu tor of obscene materia l and child
pornogra phy, if the materia l was a proxima te cause of
the crime.
f.

Amends the federal restitut ion statute to allow victims
of federal sex offense s to seek restitut ion for medical
expense s related to sexually -transm itted diseases and
for child care, transpo rtation, and other costs to the
victim from involvem ent in the investig ation and
prosecu tion of the crime.

g.

Amends the Federal Rules of Evidence to ensure that
evidence about prior sexual offenses is admissi ble in
court for any relevan t purpose .

h.

Propose s new standard s for profess ional conduct by
lawyers to prohibi t any trial tactic that has no
substan tial purpose other than to embarra ss, harass, or
humilia te a person alleging a sex offense . Requires
lawyers to disclos e client informa tion if disclosu re is
necessa ry to prevent the commiss ion of a crime of sexual
: assault or child molesta tion.

i.

Requires the States to give full faith and credit to
valid protect ive orders.

j.

Requires HIV-tes ting of any person charged with a
federal sex offense at the time of the pre-tria l release
determi nation and directs the United States Sentenc ing
Commiss ion to provide enhanced penaltie s for offende rs
who know, or who have reason to know, that they are HIVpositive .

k.

Amends the Victims ' Rights and Restitu tion Act to
require payment to the victim of up two HIV tests and
one counsel ling session by a trained medical
professi onal on the accuracy of the HIV test and on the
risk of transmi ssion of the HIV virus.

1.

Establis hes a 10-memb er "Nation al Task Force on Violenc e
against Women" appointe d by the Attorney General .

m.

Authoriz es $25 million for rape preventi on and educatio n
programs for each of fiscal years 1992, 1993, and 1994.
These program s will be adminis tered under the Victims of
Crime Act of 1984.

n.

Authoriz es $60 million under the Family Violenc e
Preventi on and Service s Act for each of fiscal years
1992, 1993, and 1994. The Family Violenc e Preventi on
and Services Act provide s funding for private and state-
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run shelters for victims of domesti c violenc e.
Title III

Employm ent Opportu nities

a.

Establis hes 17 member Glass Ceiling Commiss ion (5
appointe d by Preside nt, 3 jointly appointe d by the
Speaker of the House and the Majorit y Leader of the
Senate, 1 appointm ent for each Leader, 2 Members of
House and 2 Members of Senate appointe d jointly by
respecti ve Leaders hip, and Secreta ry of Labor who is
Chairpe rson of Commiss ion).

b.

Directs the Glass Ceiling Commiss ion' to conduct a study
due 15 months after enactme nt addressi ng why the glass
ceiling exists and making recomme ndations with respect
to policies for busines s which would promote
opportu nities for the advancem ent of women and
minorit ies and lead to the removal of artifici al
barriers to such advancem ent.

c.

Establis hes the "Nation al Award for Diversi ty and
Excellen ce in America n Executiv e Managem ent" to be made
by the Preside nt annually to . a business which has made
substan tial efforts to break down the glass ceiling.

d.

Directs the Secreta ry of Labor to establis h an outreach
and educatio n program directed at getting women and
m~norities into register ed apprent iceship program s and
authoriz es $2 million for such program and the study
referred to in (f) below.

e.

Authoriz es $8 million for grants to groups for outreach
and educatio n program and $15 million for grants to
register ed apprent iceship program s for the
Qreappr enticesh ip training of women and minorit ies;
further provide s that Secreta ry of Labor may set aside
5% of funding for discrim ination and affirma tive action
enforcem ent purpose s.

f.

Directs the Secreta ry of Labor to conduct a study
relating to the particip ation of women and minorit ies
in apprent iceship program s.

g.

Provides that it is the sense of the Congres s that OPM
has made commend able efforts to develop and expand
alternat ive work schedule program s for federal agencies
and their employe es and that such efforts should be
continue d to assist workers in balancin g their family
and work respons ibilitie s.
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