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: MEMORANDUM

TO: JOHN DIAMANTAKIOU
REPUBLICAN LEADER'S OFFICE

FROM: JIM FITZHENRY
SENATOR HATFIELD

DATE: AUGUST 10, 1990

RE: BACKGROUND INFORMATION ON THE SPOTTED OWL

o — i — S W —_— —, T — i . — -

Attached is some information relating to the spotted owl.
In order of presentation, you will find the following:

1) Senator Hatfield's computer letter discussing hils views
generally about the spotted owl/old growth timber 1ssue;

2) Summary of the White House Spotted Owl Plan in response to
the decision to list the spotted owl as an endangered
specles;

3) Answers to 10 common questions about owls and the
endangered specles act;

4) Summary of Senator Hatfield's National Forest Plan
Implementation Act of 1990 (S.2762); and

5) Answers to some common questions about forest management.

The computer letter should give you a good 1idea of Senator
Hatfield's position on the spotted owl issue; summed up in one
word, that position would be "balance."

If you have any questions, or need additional information,
you might want to call one of our natural resource experts in
Portland, Mike Salsgiver. You can reach him at (503)326-3386.
He'll be in the office all day on Monday.
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My position on the spotted owl/old growth controversy 1s the same
today as it has been when other concerns about forest management
were raised. Simply put, I believe in the wise stewardship of
all our resources for the good of all our people. On balance,
this goal has been and continues to be accomplished. I will
never tolerate the mismanagement of our resources. To do so
would, in the long run, guarantee a lower standard of living for
us all. At the same time, I will never sanction the destruction
of our State's economy simply to satisfy the selfish, factually
insupportable, single-resource impulses of a loud minority.

We cannot allow misguided efforts to address these problems =--
however sincere or well-intentioned -- to lead to actions which
devastate entire regional economies. The fact 1s that the
preservation of all remaining old growth will destroy entire
rural communities within months. Study after study has supported
this conclusion, and I do not believe such an action 1s
economically or blologlcally defenslble.

In fact, the Congress has preserved vast amounts of old growth
forests (nearly 3 million acres) through wilderness, scenic
areas, recreation areas, and wild and scenic rivers. We continue
to fund research so that we may understand old growth forests
more thoroughly, and the facts show that certain ecologlcal
values existing in these forest stands may warrant the protection
of other stands. In doing so, we should direct our management
strategles at more than just the spotted owl. While owl habitat
needs must be addressed because the spotted owl 1is now a
federally listed threatened species, we must also manage these
ecologically significant lands so that other values are retalned
as well. These values include recreation, scenic values, water
quality, wildlife, and riparian zones. In short, we must
practice true integrated, multiple-use management.

In addition to this, we in government must remember the human
dimension to the problem. There are over 77,000 Oregonians
employed in the forest products industry, and another 144,000
Oregonians indirectly owe their livelihoods to the health of that
industry. Nearly $2 billion in receipts come from federal timber
management programs. Over $3 billion in income 1s derived from
this industry. And for most, beyond the dry numbers, theilr work
in our forests 1is a labor of love, a way of 1life that binds
Oregon's plioneering past to its future.
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I believe that, working together, Oregonians can and will resolve
this dilemma through a process which 1s technically,
bilologlically, legally, and publicly defensible. And I believe
the Bush Adminlstration and the Congress will develop a
management approach which retains the multiple use principles
which make our forests so productive in so many ways to this day.

Your concerns have not fallen on deaf ears. You have my
assurance that I will continue to dedicate my efforts to
addressing this problem comprehensively and fairly so that we can
develop a lasting and balanced solution which all reasonable
Oregonians can support. I hope I can continue to count on your
input as we continue our efforts to resolve this problem.
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SUMMARY OF WHITE HOUSE SPOTTED OWL PLAN
August 10, 1990

Effecti the tted Owl List

The listing will become effective on July 23, 1990.

The BLM Management Direction

The Bureau of Land Management (BLM) will announce and begin
to implement a forest management strategy that involves
less habitat but preservation of a greater number of
spotted owls and less economic dislocation than would have
occurred under the plan recommended in the Interagency
Scientific Committee (ISC) Report.

Forest Service FY 1990 Management Direction

For FY 1990, the Forest Service and the Fish and wildlife
Service will follow the provisions of Section 318 of the FY
1990 Interior and Related Agencies Appropriation Act.

These sales will be made in full compliance with the
Endangered Species Act and have been prepared in a manner
no inconsistent with the ISC Report. The Forest Service
will expedite these timber sales consistent with achieving
sustainable yields.

rormation of a Task Force to Develop an Interim Forest
Service Management Direction

The Secretaries of the Interior and Agriculture will form
an interagency task force to work in close consultation
with Congress and the GOvernors of the affected states to
formulate a Forest Service management direction for FY
1991. The Secretaries will direct the task force to ensure
the protection of jobs and community stability while
affording appropriate protection to the northern spotted
owl. The task force will consider all available economic,
social, and biological evidence in developing its plan.

The task force will include representatives from the
Departments of the Interior and Agriculture, and other
appropriate Federal agencies. It will be chaired by the
Secretary of Agriculture. The plan developed by this task
force will be prepared for consideration by the Congress by
September 1, 1990.
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D Convening gggggggggg Species Committee

Any proposed timber sale or harvest plan that receives a
*jeopardy" opinion from the Fish and Wildlife Service will
be considered as expeditiously as possible by the En-
dangered Species Committee, as provided by current law.

The Administration will ask the Congrese to expand the \
mandate of the Endangered Species Committee to develop a
long-term forest management direction that strikes an
appropriate balance between conservation of endangered
species and resource development in the old-growth forests.

6. Congressional Action

The Secretaries of the Interior and Agriculture will ask
the Congress to pass legislation:

(a) adopting the BLM forest management plan;

(b) adopting the interim Forest Service management plan
developed by the interagency task force; and

(c) expanding the mandate of the Endangered Species
Committee to allow it to develop a long-term forest
management plan.

7. State rt Ban
The Administration will support the provisions regarding an

export ban on logs taken from state lands contained in the
mini-trade bill [the Caribbean Basin Initiative].
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10 COMMONLY ASKED ON OWLS AND THE ERED
SPECIES ACT

August 10, 1990
SOURCE: Congressional Research Service

1. Can economic factors be considered under the Endangered
Species Act (ESA)?

Under the 1982 amendments to the ESA, Congress made it very
clear that the initial decision to list must be made “solely"
on the basis of scientific factors.

The goal was to make the initial decision purely one of
determining whether a species needed the assistance of the law.
Only after the listing decision is made are economic factors
considered. 1In effect, the law asks two gquestions (in this

order):
1. Is this species in trouble?
2. I1f the answer to (1) is "yes" and the species is

listed, are there alternatives to harming the species, and
do the costs of saving it exceed the benefits?

2. The U.S. Fish and Wildlife Service (USFWNS) has listed the
spotted owl as a threatened species throughout its range. Was
USFWS restricted to accepting that description of the owl’'s
condition, or did it have other choices?

Under the ESA, species can be listed separately. Since
most biologists agree there are five populations of northern
spotted owls, it is possible USFWS could have decided to list
some, all, or none, of them as threatened.

For example, USFWS might have decided to list the Olympic
and Oregon Coast populations as endangered (because they are
relatively isolated from the animals in the interior), the
Washington and Oregon Cascade population as threatened, and the
Klamath population as not listed.

3. After a species is listed, when can economic factors be
considered?

BEconomic factors may be considered in either of two stages:
in the designation of critical habitat for the listed species,
or in an application for an exemption from the ESA’s "taking"
provisions.

As a practical matter, USFWS and the National Marine
Fisheries Service have often failed to designate critical
habitat for many species because the process is very costly,
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subject to considerable dispute, and is not the section of the
law that offers the greatest protection to the listed species.

4. Who is eligible to apply for an exemption?

A federal agency, the Governor(s) of an affected State(s),
and a "permit or license applicant.” The law is unclear about
who qualifies as a permit or license applicant.

5. Is a timber company, for these purposes, considered a
permit or license applicant if it wants to buy some timber in
the future?

No, according to agency officials; yes, according to some
industry spokespersons. What about a company that has already
purchased a timber contract, but hasn’t cut it yet? The
gituation here is murky.

Federal agency representatives assert that current contract
holders are not eligible, either. But industry observers
strongly disagree.

6. The law states that the Endangered Species Committee ("God
Squad") can require mitigation as a condition of granting an
exemption. Who pays for that?

The applicant is responsible for carrying out and paying
for any required mitigation actions. The applicant may contract
with a Federal agency to do the mitigation, but the applicant
remains legally and financially responsible. If the applicant
promises to carry out mitigation and does not do so, they are
open to the civil and criminal penalties specified in the law.

There has never been a case in which a Governor has applied
for an exemption under the ESA. Whether the Governor would pay
for the exemption by raising general taxes, putting fees on
beneficiaries of the exemption, or diverting current spending
from other programs is unclear. The ESA is silent on how the
Governor should pay, but only specifies that the Governor (when
an application is made) must pay.

7. How stringent can the mitigation requirements be?

The Endangered Species Committee may require any reasonable
mitigation measures that are "necessary and appropriate.” In
theory, these measures might include those described in agency -
management plans, the Report of the Interagency Scientific
Committee (the Thomas Report), or any other available options.

8. In the spotted owl situation, what would the exemption
application actually be for? A particular timber sale? An
agency’s entire timber sale program? Or something in between?
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While there doesn’t appear to be any legal barrier to using
the exemption process on a sale-by-sale basis, as a practical
matter this would probably not be attempted. The agency action
could be an entire timber sale program.

The need to show economic and biological factors may
determine the type of exemption sought. It might, for example,
be impossible to meet the test of a national or regional impact .
in a single sale. The applicant has the burden of proof in
showing that other alternatives (no harvesting; modified
harvest; etc.) have been considered, and for one reason Or
another were not reasonable or prudent.

9. Could an exemption be at an intermediate level, say the
timber program in a National Forest, a BLM district, or even in
one of the five recognized populations of northern spotted owls?

Nothing like that has ever been attempted, but it may be
possible. Note that the exemption would be for the specific
program or activity as described in the application.

1f, for example, the Forest Service applied for an
exemption for its timber sales on the Siuslaw National Forest,
and actually obtained it, the granting of the exemption would
not mean that a new low-head hydroelectric project, a nearby
housing development, Or a new interstate highway in the same
area would be exempt from ESA protection of the owl. In fact,
such projects might be subject to even closer scrutiny as a
result of the exemption.

10. If an exemption were granted under ESA, would the applicant
be insulated from all other laws which might protect the owls?

Not necessarily. For example, the Migratory Bird Treaty
Act (MBTA) protects nearly all bird species in North America,
including owls. Depending on the particular activity, it is
conceivable that an applicant who had received an exemption
could carry out the activity but then face charges of violating
the MBTA.

The ESA contains a provision which forbids the granting of
an exemption in the first place if the Secretary of State
certifies that the activity as proposed would viclate an
international treaty. Other laws, such as the National Forest
Management Act (NFMA) or the National Environmental Policy Act
(NEPA) might also still apply. The relationship between the ESA
and other substantive laws is not clear.
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SUMMARY
8. 2762

NATIONAL TION F 1990

The purpose of the bill is to amend the National Forest
Management Act of 1976 (NFMA) to complete forest planning;
establish plan implementation procedures; and establish a ,
clarified process for revising and amending plans.

TITLE I.

STANDARDS FOR AMENDING AND REVISING FOREST PLANS.

Title I establishes standards for amending and revising
forest plans to promote better planning results and to avoid
interruptions in forest plan implementation during amendments
and revisions.

a.

b.

c019_059_013_all_Alb.pdf

Requires analysis of social and economic effects of
plans.

Assures that, to the maximum extent possible, plans
will not destabilize a community’s economic base.

Requires plans to be consistent with regional guidance
to avoid de facto changes in plans which have the
effect of avoiding public involvement.

Where court action causes a change in a plan, requires
the change to be made through the plan amendment
process.

Requires plan amendment or revision if species listed
as threatened or endangered (avoids ad hoc policy
changes).

Requires "new information" to be submitted to agency
through petition for plan amendment or revision.

Where plan amendment process begun due to "new
information", administrative designation, or judicial
action, requires evaluation of potential land
allocation changes to maintain overall plan balance.

Requires agency to analyze full cost, expressed as
user fees or cost-per-beneficiary, of each non-
commodity output.

Require notice and hearing for establishment of
regional guidance and minimum management requirements
(MMRs ) .

Establishes an MMR for timber management.
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Requires the Secretary to certify that decisions to
implement plans won't preclude achievement of plan

outputs.

Requires the Secretary to monitor forest management
and plan outputs to avoid de facto changes in plans
through inconsistent implementing actions.

Requirea phase-in of commodity output reductions.

CLARIFICATION OF PLAN STATUS PENDING AMENDMENTS OR
REVISION

Title II assures the ability of a forest to continue
management activities under a NEPA-qualified forest plan in the
event of an injunction.

TITLE IIT.

In the event implementation of a forest plan is
enjoined, provides that its predecessor plan remains
in effect until the enjoined plan is released from
injunction and implemented.

IMP. AT F _FINAL PLANS

Title III attempts to ensure final plan implementation by
expediting administrative and judicial review procedures.

a.

c019_059_013_all_Alb.pdf

Limits standing to challenge plans, regional guidance,
and MMRs through administrative appeals and judicial
actions to parties that participated in the develop-
ment of that decision.

Prohibits extension of administrative stays beyond the
period for decision provided in appeal regulations,
whether or not the decision has actually been
rendered.

Treats appeals decisions not rendered by the regula-
tory deadline as a denial of the appeal.

Provides direct appeal of forest plans, regional
guidance, and MMRs to the Circuit Court of Appeals
where the forest which is the subject of the plan is
located.

Challenges to plan implementing actions go to U.S.
District Court where the forest which is the subject
of the plan is located.
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£. Establishes appeal submission deadlines:

* Plans: 90 days
* Regional guidance/MMRs: 60 days
% Implementing actions: 30 days
g. Prohibits chailengaa solely on the basis of "new ”
information."
h. Limits record on review in appeals to the agency’s

administrative record, plus such additional written
information as the court may permit.

i. Prohibits TROs and preliminary injunctions against:

Plans

Regional guidance
MMRs

Plan implementation

+ % % %

Allows for an automatic stay against any "irretriev-
able action" by the agency. The stay remains in place
for the period permitted for a final court decision.

j. Establishes timelines for judicial decisions:
* Plans: 180 days
* Regional guidance/MMRs: 120 days
» Implementing actions: 60 days
» Salvage actions pursuant
to plans: 30 days

k. Requires plan challenges to be given ériority over
other civil actions.

1. Prohibits management actions which preclude achieving
decadal allowable sale quantity (ASQ).

m. Requires Forest Service budget request to include
statement of funds required to meet 100% of expected
forest plan outputs.
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Answers F Some estions and tements t Nati
Forest Management

August 10, 1990

Statement: We can't criticize Braxil and other tropical
nations for liquidating their rain forests when we're liquidat-
ing our remaining ancient forests. ;

Response: The Pacific Northwest is not Brazil. When trees
are harvested on public or private lands in the United States,
new trees are required by federal and state law to be replanted.
There are more trees growing in the Pacific Northwest today than
in the 1920‘s. That is because today’s forester is a steward of
our forest resources.

Statement: We are about to cut down the last ancient
forests.
Response: Using the Pacific Northwest Regional Planning

Guide definition for old growth forests (which is used as the
definition for old growth in the Jontz bill), approximately 6.2
million acres of old growth remain in Oregon and Washington. of
this amount, about 40 percent (2.5 million acres) are ad-
ministratively or legislatively reserved in wilderness, wild and
scenic rivers, national scenic areas, and national parks and
will never be harvested.

The issue we are debating is what to do with the
old growth forest not already protected.

Statement: The Thomas Plan is necessary to save the spotted
owl from extinction.

Response: The Thomas Committee estimates that 1,465 pairs
of owls exist today on federal lands in the Pacific Northwest.
Their proposal to set aside an average of 62 percent of Oregon’s
national forests and BLM lands -- above and beyond our national
parks, wilderness, and other set-asides -- is designed to expand
the number of owl pairs from 1,465 to 2,000. Studies show that
there are approximately 3-4,000 pairs of spotted owls, in total,
in the Pacific Northwest.

Statement: The Pacific Northwest is about to run out of
harvestable timber anyway so we should stop all public timber
harvesting now.

Response: It is important to remember that about half of
our public forest lands are already withdrawn from harvest
(unsuitable lands; scenic areas; riparian areas; wildlife
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protection areas; etc.). The Timber Supply Study Update
prepared by Oregon State University estimates that, at worst, we
face an 8-12 percent reduction in total timber supply (public
and private ownerships) for the next 20 years. After that, our
overall supply will increase to levels above those of the
1970'5-1980’8, The real timber supply problem is not caused by
too few trees., The problem will be caused because of reduced
supply due to additional withdrawals of public timber from ,

harvest.

Statement: The best answer to this crisis is retraining of
timber workers and economic diversification.

Response: All thinking people favor economic development
and diversification for all communities. I have been working
actively for economic diversification for Oregon since I was
Governor of Oregon. Naturally, rural communities will benefit
by diversification, just as the Portland Metropolitan Area
benefits by not being solely dependent upon high tech, trade,
and the service sector. But no economic diversification could
offset the devastation that would befall our 70 public timber-
dependent communities if the flow of public timber was im-
mediately terminated. Until diversification strategles, where
appropriate, are implemented, the best answer is to provide a
predictable supply of timber to these communities. Retraining
and diversification cannot occur overnight.

Statement: I don't like the idea of trees that date back to
the Middle Ages being cut down.

Response: No one who has stood in a real old growth forest
can fail to be moved by the magnificence of God’s creation. If
I had the luxury of making decisions solely on the basis of my
emotions, I wouldn’t allow another old tree to be cut.

But I don’t have the luxury of making my
decisions in such a manner. Elected decisionmakers must weigh
their emotions against concrete facts. The facts are these:

* 77,400 direct jobs in the forest products industry;
* 144,000 indirect jobs related to the direct jobs;
* 240,000 other jobs related to the health of the
industry.
* $128 million for Oregon’s school students.
* $209 million for Oregon’s counties.
6 of 18
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The fact is that this is not, and cannot be
allowed to remain, an "either/or", "black or white" matter.
This cannot be a choice between cutting the "last" old growth
tree or stopping all logging on our national forests and public
lands. Neither alternative is acceptable or necessary; both are
as phony as a three dollar bill.

- We can, and we will save the spotted owl from
extinction. But we will not allow over 30,000 families in
Oregon and Washington lose their livelihoods.

Our goal must be to find a balance that in-
tegrates, rather than continues to divide, management on our
land base. People say it is too hard or impossible to protect
both our environment and our economy. I say that, for the sake
of America’s future, we must do both.
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MEMORANDUM

August 10, 1990

TO: SENATOR DOLE
FROM: JIM WHITTINGHILL
SUBJECT: SPOTTED OWL, ETC.

Over the past decade, the timber harvested from National
Forests in Oregon and Washington averaged around 4 billion board
feet (bbf) per year. From 1980 to 1986, it was 4.5, 4.35 in
1987, 4.2 in 1988, and 4.2 was originally offered in 1989, but
that was stopped by court order due to the spotted owl. Senator
Hatfield eventually put a provision in the Interior
Appropriations bill calling for 3.85.

Under federal law, the Forest Service regularly reviews
activities within National Forests and issues a 10 year plan for
each forest. These include all types of things from timber
harvest to fish and wildlife concerns to campgrounds, etc. The
new plan for Oregon calls for an average annual harvest of 3.4 to
3.5 bbf. This reduction has some minor spotted owl protection
built in as well as reductions to reflect water quality,
fisheries and other concerns.

Then, in May, an interagency scientific committee (Forest
Service, BLM, Fish and Wildlife and EPA) recommended an annual
harvest of 2.6 bbf (2.1 according to Senator Hatfield) to protect
the spotted owl. In June, Fish and Wildlife listed the spotted
owl as a threatened species (details can be found in attached
material from Hatfield’s staff). However, the spotted owl
recovery team (led by Fish and wildlife) said the interagency
plan was appropriate to protect the species.

Finally, there is a Cabinet level team looking into the
matter which expected to report sometime in September (USDA,
Interior, EPA and various folks at the White House including
Environmental Quality and Economic Advisor).

EACH 1 MILLION BOARD FEET REPRESENTS APPROXIMATELY 11 1/2
JOBS (NATIONALLY, HATFIELD CLAIMS THE NUMBER IS 14 IN OREGON),
WITH ABOUT 4 TO 5 IN THE WOODS AND THE REMAINDER IN MILLS.

OLD GROWTH
The true definition for old growth is 300 - 500 years old.
Some stands in Oregon are as old as 700 - 800 years old. Almost

all of the true old growth in Oregon (6 million acres) is either
in wilderness areas (no timber harvest allowed) or in prime
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spotted owl country. Some environmentalists call timber that
hasn’t been logged as old growth. But the old growth is really
timber that has escaped not only logging, put fire, pests, wind,
etc.

The forests in the Pacific Northwest are managed under a 100
year rotation. Logging began to boom in the early 1950s, after
World War II, so those areas will not be ready to harvest again
for another 60 years.

LOG EXPORTS

You will recall Senator Packwood put a log export ban in the
Trade Bill. It has been illegal to export raw logs from National
Forests for quite some time. The Packwood provision extends that
prohibition to logs from state forests, if the state wishes to
impose the restriction. This has the effect of saving the mill
jobs which would be lost due to the decreased harvest in the
National Forests.
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MEMORANDUM

TO: JOHN DIAMANTAKIOU
REPUBLICAN LEADER'S OFFICE

FROM: JIM FITZHENRY
SENATOR HATFIELD

DATE: AUGUST 10, 1990

RE: BACKGROUND INFORMATION ON THE SPOTTED OWL

= — e — —— i —— ————————— e —————— ————————————— o ————

Attached is some information relating to the spotted owl.
In order of presentation, you will find the following:

1) Senator Hatfield's computer letter discussing his views
generally about the spotted owl/old growth timber 1ssue;

2) Summary of the White House Spotted Owl Plan in response to
the decision to list the spotted owl as an endangered
specles;

3) Answers to 10 common questions about owls and the
endangered specles act;

4) Summary of Senator Hatfield's National Forest Plan
Implementation Act of 1990 (S.2762); and

5) Answers to some common questions about forest management.

The computer letter should give you a good idea of Senator
Hatfileld's position on the spotted owl issue; summed up in one
word, that position would be "balance."

If you have any questions, or need additional information,
you might want to call one of our natural resource experts in
Portland, Mike Salsgiver. You can reach him at (503)326-3386.
He'll be in the office all day on Monday.
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My position on the spotted owl/old growth controversy is the same
today as it has been when other concerns about forest management
were raised. Simply put, I believe in the wise stewardship of
all our resources for the good of all our people. On balance,
this goal has been and continues to be accomplished. I will
never tolerate the mismanagement of our resources. To do so
would, in the long run, guarantee a lower standard of living for
us all. At the same time, I will never sanction the destructlon
of our State's economy simply to satisfy the selfish, factually
insupportable, single-resource impulses of a loud minority.

We cannot allow misguided efforts to address these problems --
however sincere or well-intentioned -- to lead to actions which
devastate entire regional economies. The fact 1s that the
preservation of all remaining old growth will destroy entire
rural communities within months. Study after study thas supported
this conclusion, and I do not believe such an action 1is
economically or biologlically defensible.

In fact, the Congress has preserved vast amounts of old growth
forests (nearly 3 million acres) through wilderness, scenic
areas, recreation areas, and wild and scenic rivers. We continue
to fund research so that we may understand old growth forests
more thoroughly, and the facts show that certaln ecologlcal
values existing in these forest stands may warrant the protection
of other stands. In doing so, we should direct our management
strategies at more than just thé spotted owl. While owl habltat
needs must be addressed because the spotted owl 1s now a
federally listed threatened species, we must also manage these
ecologically significant lands so that other values are retained
as well. These values include recreation, scenic values, water
quality, wildlife, and riparian zones. In short, we must
practice true integrated, multiple-use management.

In addition to this, we in government must remember the human
dimension to the problem. There are over 77,000 Oregonians
employed in the forest products industry, and another 144,000
Oregonians indirectly owe thelr livellhoods to the health of that
industry. Nearly $2 billion in receipts come from federal timber
management programs. Over $3 billion in income 1s derived from
this industry. And for most, beyond the dry numbers, thelr work
in our forests 1is a labor of love, a way of life that binds
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I believe that, working together, Oregonians can and will resolve
this dilemma through a process which is technically,
biologically, legally, and publicly defensible. And I believe
the Bush Administration and the Congress will develop a
management approach which retains the multiple use principles
which make our forests so productive in so many ways to thls day.

Your concerns have not fallen on deaf ears. You have my
assurance that I will continue to dedlicate my efforts to
addressing thls problem comprehensively and fairly so that we can
develop a lasting and balanced solution which all reasonable
Oregonians can support. I hope I can continue to count on your
input as we continue our efforts to resolve this problem.
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SUMMARY OF WHITE HOUSE SPOTTED OWL PLAN
August 10, 1990

Effective Date of the Spotted Owl Listing

| The 1listing will become effective on July 23, 1990. \

The'ggg Haﬁagenent Direction

The Bureau of Land Management (BLM) will announce and begin

to implement a forest management strategy that involves
ljess habitat but preservation of a greater number of
spotted owls and less economic dislocation than would have
occurred under the plan recommended in the Interagency
Scientific Committee (ISC) Report.

Forest Service FY 1990 Management Direction

For FY 1990, the Forest Service and the Fish and Wildlife
Service will follow the provisions of Section 318 of the FY
1990 Interior and Related Agencies Appropriation Act.

These sales will be made in full compliance with the
Endangered Species Act and have been prepared in a manner
no inconsistent with the ISC Report. The Forest Service
will expedite these timber sales consistent with achieving
sustainable yields. :

Formation of a Task Force to Develop an Interim Forest
Service Management Direction

The Secretaries of the Interior and Agriculture will form
an interagency task force to work in close consultation
with Congress and the Governors of the affected states toO
formulate a Forest Service management direction for FY
1991. The Secretaries will direct the task force to ensure
the protection of jobs and community stability while
affording appropriate protection to the northern spotted
owl. The task force will consider all available economic,
social, and biological evidence in developing its plan.

The task force will include representatives from the
Departments of the Interior and Agriculture, and other
appropriate Federal agencies. It will be chaired by the
Secretary of Agriculture. The plan developed by this task
force will be prepared for consideration by the Congress by
September 1, 1930.
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B Convening Endangered Species Committee

Any proposed timber sale or harvest plan that receives a
"jeopardy" opinion from the Fish and wildlife Service will
be considered as expeditiously as possible by the En-
dangered Species Committee, as provided by current law.

The Administration will ask the Congress to expand the \
mandate of the Endangered Species Committee to develop a
long-term forest management direction that strikes an
‘appropriate balance between conservation of endangered
species and resource development in the old-growth forests.

6. Congressional Action

The Secretaries of the Interior and Agriculture will ask
the Congress to pass legislation:

(a) adopting the BLM forest management plan;

(b) adopting the interim Forest Service management plan
developed by the interagency task force; and

(c) expanding the mandate of the Endangered Species

Committee to allow it to develop a long-term forest
management plan.

7. State Log Export Ban
The Administration will support the provisions regarding an

export ban on logs taken from state lands contained in the
mini-trade bill [the Caribbean Basin Initiative].
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10 COMMONLY ASKED QUESTIONS ABQUT OWLS AND THE ENDANGERED
SPECIES ACT

August 10, 1990
SOURCEs Congressional Research Service

1. Can economic factors be considered under the Endangered \
Species Act (ESA)?

Under the 1982 amendments to the ESA, Congress made it very
clear that the initial decision to list must be made "solely”
on the basis of scientific factors.

The goal was to make the initial decision purely one of
determining whether a species needed the assistance of the law.
Only after the listing decision is made are economic factors
considered. In effect, the law asks two gquestions (in this
order):

1. Is this species in trouble?

2, If the answer to (1) is "yes" and the species is
listed, are there alternatives to harming the species, and
do the costs of saving it exceed the benefits?

2. The U.S. Fish and Wildlife Service (USFWS) has listed the
spotted owl as a threatened species throughout its range. Was
USFWS restricted to accepting that description of the owl’s
condition, or did it have other choices?

Under the ESA, species can be listed separately. Since
most biologists agree there are five populations of northern
spotted owls, it is possible USFWS could have decided to list
some, all, or none, of them as threatened.

For example, USFWS might have decided to list the Olympic
and Oregon Coast populations as endangered (because they are
relatively isolated from the animals in the interior), the
Washington and Oregon Cascade population as threatened, and the
Klamath population as not listed.

3. After a species is listed, when can economic factors be
considered?

Economic factors may be considered in either of two stages:
in the designation of critical habitat for the listed species,
or in an application for an exemption from the ESA’s "taking"”
provisions.

As a practical matter, USFWS and the National Marine
Fisheries Service have often failed to designate critical
habitat for many species because the process is very costly,
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subject to considerable dispute, and is not the section of the
law that offers the greatest protection to the listed species.

4, Who is eligible to apply for an.axeqption?

A federal agency, the Governor(s) of an affected State(s),
and a "permit or licensé applicant." The law is unclear about
who qualifies as a permit or license applicant. '

5. Is a timber company, for these purposes, considered a
permit or license applicant if it wants to buy some timber in
the future?

No, according to agency officials; yes, according to some
industry spokespersons. What about a company that has already
purchased a timber contract, but hasn’t cut it yet? The
situation here is murky. :

Federal agency representatives assert that current contract
holders are not eligible, either. But industry observers
strongly disagree. '

6. The law states that the Endangered Species Committee ("God
Squad" ) can require mitigation as a condition of granting an
exemption. Who pays for taat?

The applicant is responsible for carrying out and paying
for any required mitigation actions. The applicant may contract
with a Federal agency to do the mitigation, but the applicant
remains legally and financially responsible. If the applicant
promises to carry out mitigation and does not do so, they are
open to the civil and criminal penalties specified in the law.

There has never been a case in which a Governor has applied
for an exemption under the ESA. Whether the Governor would pay
for the exemption by raising general taxes, putting fees on
beneficiaries of the exemption, or diverting current spending
from other programs is unclear. The ESA is silent on how the
Governor should pay, but only specifies that the Governor (when
an application is made) must pay.

7. How stringent can the mitigation requirements be?

The Endangered Species Committee may require any reasonable
mitigation measures that are “"necessary and appropriate.” 1In
theory, these measures might include those described in agency -
management plans, the Report of the Interagency Scientific
Committee (the Thomas Report), or any other available options.

8. In the spotted owl situation, what would the exemption
application actually be for? A particular timber sale? An
agency’s entire timber sale program? Or something in between?

12 of 18
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While there doesn’t appear to be any legal barrier to using
the exemption process on a sale-by-sale basis, as a practical
matter this would probably not be attempted. The agency action
could be an entire timber sale program.

The need to show economic -and biological factors may
determine the type of exemption sought. It might, for example,
be impossible to meet the test of a national or regional impact.
in a single sale. The applicant has the burden of proof in
showing that other alternatives (no harvesting; modified
harvest; etc.) have been considered, and for one reason or
another were not reasonable or prudent.

9. Could an exemption be at an intermediate level, say the
timber program in a National Forest, a BLM district, or even in
one of the five recognized populations of northern spotted owls?

Nothing like that has ever been attempted, but it may be
possible. Note that the exemption would be for the specific
program or activity as described in the application.

1f, for example, the Forest Service applied for an
exemption for its timber sales on the Siuslaw National Forest,
and actually obtained it, the granting of the exemption would
not mean that a new low-head hydroelectric project, a nearby
housing development, or a new interstate highway in the same
area would be exempt from ESA protection of the owl. In fact,
such projects might be subject to even closer scrutiny as a
result of the exemption.

10. If an exemption were granted under ESA, would the applicant
be insulated from all other laws which might protect the owls?

Not necessarily. For example, the Migratory Bird Treaty
Act (MBTA) protects nearly all bird species in North America,
including owls. Depending on the particular activity, it is
conceivable that an applicant who had received an exemption
could carry out the activity but then face charges of violating
the MBTA.

The ESA contains a provision which forbids the granting of
an exemption in the.first place if the Secretary of State
certifies that the activity as proposed would violate an
international treaty. Other laws, such as the National Forest
Management Act (NFMA) or the National Environmental Policy Act
(NEPA) might also still apply. The relationship between the ESA
and other substantive laws is not clear. '
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SUMMARY
8. 2762
NATIONAL FOREST PLAN IMPLEMENTATION ACT OF 1990

The purpose of the bill is to amend the National Forest
Management Act of 1976 (NFMA) to complete forest planning;
establish plan implementation procedures; and establish a N
clarified process for revising and amending plans.

TITLE I. STANDARDS FOR_AMENDING AND REVISING FOREST PLANS.

Title I establishes standards for amending and revising
forest plans to promote better planning results and to avoid
interruptions in forest plan implementation during amendments
and revisions.

a. Requires analysis of social and economic effects of
plans.
b. Assures that, to the maximum extent possible, plans

will not destabilize a community’s economic base.

c. Requires plans to be consistent with regional guidance
to avoid de facto changes in plans which have the
effect of avoiding public involvement.

d. Where court action causes a change in a plan, requires
the change to be made through the plan amendment
process.

e. Requires plan amendment or revision if species listed
as threatened or endangered (avoids &d hoc policy
changes).

£. Requires "new information" to be submitted to agency

through petition for plan amendment or revision.

g. Where plan amendment process begun due to "new
information", administrative designation, or judicial
action, requires evaluation of potential land
allocation changes to maintain overall plan balance.

h. Requires agency to analyze full cost, expressed as
user fees or cost-per-beneficiary, of each non-
commodity output.

i, Require notice and hearing for establishment of
* regional guidance and minimum management requirements
(MMRs ) .
3. Establishes an MMR for timber management.
16 of 18
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k. Requires the Secretary to certify that decisions to
implement plans won’t preclude achievement of plan

outputs.

Lo Requires the Secretary to monitor forest management
and plan outputs to avoid de facto changes in plans
through inconsistent implementing actions.

m.  Requires phase-in of commodity output reductions.

TITLE-II. CLARIFICATION OF PLAN STATUS PENDING AMENDMENTS OR
REVISION

Title II assures the ability of a forest to continue
management activities under a NEPA-qualified forest plan in the
event of an injunction.

a. In the event implementation of a forest plan is
enjoined, provides that its predecessor plan remains
in effect until the enjoined plan is released from
injunction and implemented.

TITLE IIT. IMPLEMENTATION QF FINAL PLANS

Title III attempts to ensure final plan implementation by
expediting administrative and judicial review procedures.

a. Limits standing to challenge plans, regional guidance,
and MMRs through administrative appeals and judicial
actions to parties that participated in the develop-
ment of that decision. '

b. Prohibits extension of administrative stays beyond the
period for decision provided in appeal regulations,
whether or not the decision has actually been
rendered.

c. Treats appeals decisions not rendered by the regula-
tory deadline as a denial of the appeal.

d. Provides .direct appeal of forest plans, regiocnal
guidance, and MMRS to the Circuit Court of Appeals
where the forest which is the subject of the plan is
located.

e. Challenges to plan implementing actions go to U.S.
* District Court where the forest which is the subject
of the plan is located.
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£. Establishes appeal submission deadlines:

* Plans: ' 90 days
* Regional guidance/MMRs: 60 days
= Implementing actions: 30 days
g. _‘Prohibitﬁdchaiienges solely on the basis of "new .
information."
‘h. Limits record on review in appeals to the agency's

administrative record, plus such additional written
information as the court may permit.

i. Prohibits TROs and preliminary injunctiona against:

* Plans

* Regional guidance
* MMR8

*

Plan implementation

Allows for an automatic ataj against any "irretriev-
able action" by the agency. The stay remains in place
for the period permitted for a final court decision.

3. Establishes timelines for judicial decisions:
* Plans: 180 days
X Regional guidance/MMRs: 120 days
w* Implementing actions: 60 days
" Ssalvage actions pursuant
to plans: 30 days

k. Requines plan challenges to be givén.ériority over
other civil actions. :

1. Prohibits management actions which preclude achieving
decadal allowable sale quantity (ASQ).

m. Requires Forest Service budget request to include

statement of funds required to meet 100% of expected
forest plan outputs.
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Answers F Some Common astions and Statement t Natio
Forest Management

August 10, 1990

Statement: We can’t criticize Braxil and other tropical
nations for liquidating their rain forests when we're liquidat-
ing our remaining ancient forests. v

Response: The Pacific Northwest is not Brazil. When trees
are harvested on public or private lands in the United States,
new trees are required by federal and state law to be replanted.
There are more trees growing in the Pacific Northwest today than
in the 1920's. That is because today’'s forester is a steward of
our forest resources.

Statement: We are about to cut down thé last ancient

forests.
Response: Using the Pacific Northwest Regional Planning

Guide definition for old growth forests (which is used as the
definition for old growth in the Jontz bill), approximately 6.2
million acres of old growth remain in Oregon and Washington. of
this amount, about 40 percent (2.5 million acres) are ad-
ministratively or legislatively reserved in wilderness, wild and
scenic rivers, national scenic areas, and national parks and
will never be harvested. '

The issue we are debating is what to do with the
old growth forest not already protected.

Statement: The Thomas Plan 1s' necessary to save the spotted
owl from extinction.

Response: The Thomas Committee estimates that 1,465 pairs
of owls exist today on federal lands in the Pacific Northwest.
Their proposal to set aside an average of 62 percent of Oregon’s
national forests and BLM lands -- above and beyond our national
parks, wilderness, and other set-asides -- is designed to expand
the number of owl pairs from 1,465 to 2,000. Studies show that
there are approximately 3-4,000 pairs of spotted owls, in total,
in the Pacific Northwest.

Statement: The Pacific Northwest is about to run out of
harvestable timber anyway so we should stop all public timber
harvesting now.

Response: It is important to remember that about half of
our public forest lands are already withdrawn from harvest
(unsuitable lands; scenic areas; riparian areas; wildlife
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protection areas; etc.). The Timber Supply Study Update
prepared by Oregon State University estimates that, at worst, we
face an 8-12 percent reduction in total timber supply (public
and private ownerships) for the next 20 years. After that, our
overall supply will increase to levels above those of the
1970's-1980’8, The real timber supply problem is not caused by
too few trees. The problem will be caused because of reduced
supply due to additional withdrawals of public timber from .
harvest. .

Statement: The best answer to this crisis is retraining of
timber workers and econcomic diversification.

Response: All thinking people favor economic development
and diversification for all communities. I have been working
actively for economic diversification for Oregon since I was
Governor of Oregon. Naturally, rural communities will benefit
by diversification, just as the Portland Metropolitan Area
benefits by not being solely dependent upon high tech, trade,
and the service sector. But no economic diversification could
offset the devastation that would befall our 70 public timber-
dependent communities if the flow of publi¢ timber was im-
mediately terminated. Until diversification strategles, where
appropriate, are implemented, the best answer is to provide a
predictable supply of timber to these communities. Retraining
and diversification cannot occur overnight.

Statement: I don't like the idea of trees that date back to
the Middle Ages being cut down. :

Response: No one who has stood in a real old growth forest
can fail to be moved by the magnificence of God’s credtion. If
I had the luxury of making decisions solely on the basis of my
emotions, I wouldn’t allow another old tree to be cut.

: But I don’t have the luxury of making my
decisions in such a manner. Elected decisionmakers must weigh
their emotions against concrete facts. The facts are these:

¥ 77,400 direct jobs in the forest products industry;
¥ 144,000 indirect jobs related to the direct jobs;
* 240,000 other jobs related to the health of the
industry.
* ° $128 million for Oragon's school students.
* $209 million for Oregon’s counties.
6 of 18 -
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LOG EXPORTS
(MONTANA, IDAHO, OREGON)

BECAUSE OF THE STRONG LEADERSHIP OF SENATOR PACKWOOD, THE
MISCELLANEOUS CUSTOMS AND TARIFF BILL WHICH HAS NOW
PASSED THE CONGRESS CONTAINS A PROHIBITION ON THE EXPORT
OF UNPROCESSED LOGS FROM BOTH FEDERAL AND STATE LANDS.

THIS LEGISLATION PROMOTES THE CONSERVATION OF OUR FOREST
RESOURCES BY ADDING STRICT ANTI-SUBSTITUTION REQUIREMENTS
WHICH PREVENT THE EXPORT OF UNPROCESSED PRIVATE LOGS IF
FEDERAL LOGS ARE ACQUIRED FOR DOMESTIC USE IN THE SAME
GEOGRAPHIC AREA.

IN ADDITION, FOR THE FIRST TIME, LOGS FROM STATE LANDS
ARE INCLUDED UNDER THIS BAN (WITH THE EXCEPTION OF
WASHINGTON STATE WHICH IS PROHIBITED FROM EXPORTING 75%
OF ITS LOGS).

FINALLY, THE LEGISLATION GIVES THE PRESIDENT THE
AUTHORITY TO MODIFY THE STATE LAND RESTRICTIONS TO MEET
CHANGING ECONOMIC CONDITIONS OR INTERNATIONAL TREATY
OBLIGATIONS SO THAT ALL COMPETING INTERESTS ARE
RESPECTED.
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