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June 30, 1989

·ro:

SENATOR DOLE

FROM:

SHEILA BURKE

RE:

LIST OF POSSIBLE LEGISLATION

•

Attached is the list that Abby gave to me earlier today.
There are a couple of surprises.
(1) ADA is on the list to be
done before the August recess.
(2) Neither minimum wage nor
parental leave are listed.
I should note that the list is still tentative.
Attachment

I

'
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LIST OF LEGI SLAT ION FOR THE WtEKS PRIO
R TO THE AUGUST RECE SS,
OTHER ITEMS MAY BE SCHEDULED AS THEY
BECOME AVA ILAB LE.
All ava ilab le App ropr iatio ns Bill s
Ame rican s with Dis abil itie s Act, S.
933
Rura l Dev elop men t Bil l, S. 1036
Stat e Dep artm ent Aut hori zati on, S.
1160
Fore ign Aid Aut hori zati on
Lega l Imm igra tion , S. 35B
Deb t Lim it Exte nsio n
Rec onc iliat ion Bill

I

I

Defe nse Aut hori zati on
Exp ecte d FSX Veto Ove rrid e
Othe r Aut hori zati ons and Con fere nce
Rep orts
Exe cuti ve Cale ndar Nom inati ons
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June 30, 1989
TO:

SENATOR DOLE

FROM:

DAVID TAYLOR

SUBJECT:

Talking Points on Bush Campaign Finance Reform Plan

o

On Thursday, President took the lead in the campaign finance
reform debate by outlining a comprehensive set of proposals
designed to curtail the influence of the special interests,
strengthen the political parties, increase competition in
Congressional races, and put the election process back in the
hands of the American people.

o

The President's plan bans Political Action Committees
sponsored by corporations, labor unions and trade
associations and sharply reduces contribution limits for the
so-called ideological PACs which are protected under the
First Amendment.

o

Ron Brown, the Democratic National Committee chairman,
criticized the President's plan on Thursday. He said, and I
quote -- "The President's campaign finance bill ought to be
labeled the Fat Cat Protection Act of 1989 ....
[George Bush]
wants to make it easier to give Republican candidate access
to big money contributors " -- end quote.

o

I suggest that Ron Brown take the time to read through the
President's plan.
It does not favor the wealthy; it does not
change the $1,000 contribution limit; it does not favor the-special interests, and it does not rely on the taxpayers to
pick up the tab for reform.

o

In my view, the real Fat Cats are the incumbents.

o

Redistricting is another important element in President
Bush's plan.
I believe that politicians should not be
allowed to manipulate Congressional District boundaries in an
effort to maintain a partisan advantage. President Bush
agrees. His plan contains a non-partisan Federal standard
for Congressional Districts that would go a long way toward
making Congressional races fair and competitive.
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TH E WH ITE H O~..'SE

O:f ic e o f the Pr es s
For Immediate Re l ease

Sec ~ etary

'

FACT SHEET
PRESIDENT BUSH'S CA.~PAIGN FINANCE

June 29,

1989

~ROPOSALS

Today the President announced a comprehensive campaign finance
proposal designed to lessen the power of special economic
interests and restore competition to American Congressional
elections. The package reflects the Pre5ident's strong
commitment to increasing the roles of individuals and the
political parties in the electoral process. It is also designed
to reform the system of campaign finance under which in the 1980s
House incumbents have a 97,7 percent reelection rate and Senate
incumbents an 85 percent reelection rate. The proposals follow
general themes first articulated by the President in his April / 12
speech to the American Society of Newspaper Editors:
0

0

0

0

/

Eliminating political action co~mittees (PACs)
supported by corporations, unions or trade
associations, and prohibiting such entities from paying
for the overhead or administrative costs of any
independent PAC.
Strengthening political parties by increasing the
amounts they can spend on behalf of congressional
candidates. This eource of funds would permit
legislators to spend less time fundraising, would
ensure that challenger! have greater resources with
which to challenge incumbents, and would further l im i t
the role of special economic interests in elections.
Addressing the problem of the "permanent Congress" by
reforms designed to reduce the unwarranted advantages
of incumbency. Specifically, the proposals would
prohibit the personal use of excess campaign funds,
drastically reduce Conqressional mailings under the
frank, ban the rollover of campaign funds from onQ
election cycle to the next, and legislate fair neutral
criteria for the redistrictinq of Congressional and
legislative lines that will follow the 1990 census.
Fully disclosing all soft money spent by the political
parties and all labor unions, corporations and trade
associations to influence a federal election.

A more detailed description of the Preiident's campaign finance
reform package follows:
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June 30, 1989
TO:

SENATOR DOLE

FROM:

DAVID TAYLOR

SUBJECT:

Summary of The New Fat Cats by Ross K. Baker

Baker's book, commissio ned by the Twentieth Century Fund,
analyzes the developme nt of leadership PACs, and their impact on
campaigns , the legislativ e process, and the inner-wor kings of
Congress.
Baker considers leadership PACs the institutio nalizatio n of a
common practice: contributi ons to the campaigns of colleague s.
Lyndon Johnson's success at raising money for Democrati c House
Since
candidate s in 1940 vaulted him into a leadership position.
in
overt
ly
increasing
become
have
that time, members of Congress
gain.
political
own
their
for
s
contribut ing to their colleague
Tony Coehlo's bid for the Democrati c Whip position in 1986, and
Bill Gray's bid for the Chairmans hip of the House Budget
Committee in 1984 are prominent examples.
Although Baker argues that the influence of leadership PACs
on the outcome of House and Senate campaigns is negligibl e, their
impact on the inner workings of the House has been dramatic.
Baker believes that strong political parties strengthen the
Congressi onal leadership by fostering cohesion and party
But, leadership PACs have expanded well beyond
disciplin e.
actual leadership , creating autonomou s sources of funds from
within the Congress that diffuse the power of the parties.
The prolifera tion of leadership PACs tarnishes the image of
the House by contribut ing to the growing perception that the
There may be no clear evidence
political system is run by money.
of vote-buyin g for leaderhsip elections , but contributi ons by
leadership candidate s to other members' campaigns has become part
of what Baker calls "establish ed procedure in the quest for a
prestige post in the House."
While recognizin g that leadership PACs may have a greater
influence on the image of Congress that on the outcomes of
His primary
elections or campaigns , Baker argues for reform.
concern is the effect of these PACs on the internal affairs of
He concludes , "Even
the House and on the image of a Congress.
though leadership PACs did not cause the parties' problems nor
bring about this disillusio nment with politician s, they
exacerbat e the problems and they will continue to do so until
changes are made."
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News from Senator

BOB DOLE
•

(R - Kansas)

SH 141 Hart Building, Washington, D.C. 20510-1601

FOR IMMEDIATE RELEASE
THURSDAY, JUNE 29, 1989

CONTACT:

WALT RIKER
( 202) 224-5358

DOLE BACKS PRESIDENT'S STRONG CAMPAIGN REFORM PACKAGE;
..
CHALLENGES DEMOCRATS "TO JOIN US ON THE HIGHROAD" TO CLEAN UP
ELECTION PROCESS
WASHINGTON -- SENATE REPUBLICAN BOB DOLE TODAY HAILED
PRESIDENT BUSH'S CAMPAIGN FINANCE REFORM PACKAGE AS "TOUGH ENOUGH
TO TAKE THE ELECTION PROCESS OUT OF THE HANDS OF THE BIG MONEY /
/
SPECIAL INTERESTS AND GIVE IT BACK TO THE AMERICAN PEOPLE."
"PRESIDENT BUSH HAS TAKEN THE LEAD ON THIS PRIORITY ISSUE,
AND I CHALLENGE THE DEMOCRATS TO JOIN US ON THE HIGH ROAD AS WE
MOVE QUICKLY TO CLEAN UP THE CAMPAIGN FINANCE MESS BEFORE THE
NEXT ELECTION CYCLE, " DOLE SAID.
"THE PRESIDENT'S PACKAGE IS TOUGH FROM TOP TO BOTTOM, FROM
CAPITOL HILL TO THE PRESIDENTIAL CAMPAIGN TRAIL, " DOLE SAID.
"GEORGE BUSH IS RIGHT -- IT'S LONG PAST TIME TO SHARPLY REDUCE,
IF NOT ELIMINATE, THE INFLUENCE OF POLITICAL ACTION COMMITTEES,
AND TO BRING REAL COMPETITION BACK INTO CONGRESSIONAL RACES -INCUMBENTS ARE SWIMMING IN PAC MONEY, AND PROFITING FROM
COUNTLESS OTHER LAVISH PERKS SUCH AS THE FRANKING PRIVILEGE."
"THE PRESIDENT HAS MADE IT CLEAR THAT TAXPAYERS SHOULD NOT
HAVE TO PICK-UP THE TAB FOR "REFORM". THE LAST THING THE AMERICAN
PEOPLE WANT IS THEIR HARDEARNED TAX DOLLARS GOING TO PAY FOR
CONGRESSIONAL CAMPAIGNS -- THAT'S NOT REFORM, AND THAT'S WHY THE
PRESIDENT IS STRONGLY OPPOSED TO PUBLIC FINANCING FOR HOUSE AND
SENATE RACES.
"I'M PLEASED THAT "GERRYMANDERING" IS ALSO ON THE PRESIDENT'S
REFORM HIT LIST. FOR TOO LONG, POLITICIANS HAVE BEEN ALLOWED TO
PROTECT INCUMBENTS BY MANIPULATING CONGRESSIONAL DISTRICT
BOUNDARIES TO FIT THEIR PARTISAN SCHEMES. THE VOTERS KNOW THEY
ARE GETTING A RAW DEAL, WHICH IS WHY THEY ARE CLAMORING FOR
CLEAN, COMPETITIVE GOVERNMENT.
"I CONGRATULATE PRESIDENT BUSH FOR HIS LEADERSHIP AND I LOOK
FORWARD TO WORKING WITH HIM AS WE PUSH THIS REFORM PACKAGE
THROUGH CONGRESS. I BELIEVE WE CAN MAKE IT EVEN TOUGHER -- THAT'S
WHAT THE AMERICAN PEOPLE ARE DEMANDING."
###
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June 30, 1989
SUMMARY OF KEY CHILD CARE PROPOSALS

A.

DOLE BILL
The package relies principally on tax credits to deliver
resources directly to needy families with children, enabling
parents to make their own child care choices.
1.

2.

3.

Young Child Supplement to the Earned Income Credit Tax
Credit
o

Would provide families with children 4 years old and
under an additional credit amount of 8 % for one child
and an additional 4% for two or more children.

o

This would provide an additional credit of up to $500
for the first child and up to $250 for the second
child.

o

This credit would be refundable, would be subject to
advanced payment and would be available to one earner
families.

o

Approximately 3.2 million families would be assisted
by the EITC enhancement.

Dependent Care Tax Credit Refundability
o

The Dependent Care Tax Credit (DCTC) would be made
refundable and subject to advance payment to give
low-income parents access to this credit. The DCTC
provides two earner and single parent families with a
tax credit based on their documented child care
costs.

o

Approximately 5.7 million families would be assisted
by refundability.

Block Grant To States For Child Care
a.

We expanded the current State Dependent Care Block
Grant Program by $400 million to he lp states adrl re ss
a wide array of child needs, wh i l e all ow i n g States
the flexibility t o co ncentrate o n the parti c ular
child care need s they fa ce .
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Funds can be used for a wide array of services,
including:

+
+
+
+
+

resource and referral;
consumer education;
enhanced enforcement of standards;
training and technical assistance of providers;
recruitment and training to increase the number of
providers;
developing before and after school programs;
loans or grants for renovations and modifications
to meet State and local health and safety
standards;
liability risk pools;

+
+
+

but not including:
cash payments to recipients, or the direct subsidy
of services;
payments for costs of construction or land
acquisition;
use of funds to satisfy state matching
requirements of any other Federal grant.
B.

ABC AS AMENDED
Tax Credits
1.

Young child supplement to Earned Income Tax Credit
o

2.

Dependent Care Tax Credit (DCTC)
o

3.

The proposal falls short (by about $1 billion) of
what was offered in the Dole Amendment.
Provides
families with children three years old (versus four)
and under an additional credit of 7 percent (versus 8
percent) for one child and an additional 3 percent
(versus 4 percent) for two or more children.

The DCTC is made refundable similar to what is
proposed in Dole.

Health Insurance Credit
o

By 1994, provide a 50 percent (up to $500) tax credit
for health insurance expenses

Block Grant
o

Authorizes $1.75 billion in FY90 and " such sums as
are necessary '' for a Federal program of grants to
states for the expansion and regulation of center and
family-based child care services.
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States must develop standards in six areas (for
example, teacher/child ratio).

o

The Federal government is tasked with developing
model standards.

o

Religious facilities can only participate if they are
licensed or regulated and states decide to provide
families certificates to use in buying child care -no direct funding is available.

o

Use of family and neighborhood child care providers
is very limited. With minor exceptions, most will
need to be licensed or regulated and be subject to
inspection.

New Bureaucracy
Creates a National Advisory Committee on Recommended
Child Care Standards, a new office of the Administration
of Child Care, as well as requiring the states to form a
variety of new committees and councils.
C.

HAWKINS BILL AS REPORTED BY EDUCATION AND LABOR
Tax Credits
o

There are no tax credits.

Program
Authorizes $1.75 billion in FY90, and such sums as
necessary in the succeeding three years.
The block grant is divided in the following way:
0
0
0

0

0

NOTE:

25 percent to expand Head Start
25 percent to programs for school based early childhood
education and latch key programs.
35 percent (approximately $612 million) for ABC like
child care subsidies for working parents. Assistance m'!Y
not be provided through vouchers or to reimburse parents
directl_y -- so no religiously based pro gram could
participate.
15 percent for child c a re coordinating a c ti v iti es , su c h
as resource and r e f e r r a l .
Creates a National Committ ee on c h ild care standards to
develop model Federal standa r ds, states a re requ i r e d t o
develop standards in a variety o f are as.
This bill was reported out by the Labor Committee and it
has been rumored that it could see floor action in
September.
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The Ways and Means Committee is moving on a slower track
and are looking at the earned income tax credit and an
increase in the Title XX block grant. There is no
apparent enthusiasm for the Bentsen health credit. The
schedule for Ways and Means is unclear although they may
try to move in time for reconciliation.
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SIDE-BY-SIDE COMPARISON OF SENATE CHILD CARE PROPOSALS

Parental Choice:

ABC (S. 5) AS PASSED

DOLE AMENDMENT

Authority to select
child care services
granted to the states
although states must
to the maximum extent
practicable, provide
the parent with their
choice of care.

Authority to select
child care services
rests solely with
the parent.

States must distribute
direct assistance in
a manner which provides
funds to variety of
child care providers,
regardless of parents'
choices.

Not applicable

Only licensed or
regulated child care
providers would be
eligible to receive
funds (some states do
not regulate churchbased care, and therefore, in those states,
parents could not
select their services).

Families could
utilize any child
care provider whom
they wish including
unlicensed churchbased care or their
next-door neighbor.

Contains a requirement
that all child care
providers be reimbursed
at market rate, thereby
limiting the number of
Federally-subsidiz ed
child care slots which
would be made available
to about 500,000 (yet,
18 million families
would be eligible for
services -- how do
states decide which
families will receive
assistance?).

No similar requirement.
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Stay-at-home
Parents:

ABC (S. 5) AS PASSED

DOLE AMENDMENT

Their tax credits help
a similar number of
people although the
focus and most of the
money go to families
where both parents work.

According to
Bureau of Labor
Statistics, there
are 14.2 million
families with
children under age
five with incomes
of $20,000 and
By 1994,
under.
all of these
families will
receive tax relief,
or 13.7 million
more families will
be assisted.

Under the block grant,
only those parents who
work, are seeking
employment, or enrolled
in a job training or
educational program
qualify for assistance.

Low income stay-athome parents would
be eligible for tax
benefits under the
enlarged Earned
Income Tax Credit.

The proposed health credit
and the smaller EITC credit
all available to families
where a parent stays home.
Target Funds to
Low Income
Families:

Under the block grant
eligible families include
those with annual incomes
up to $47,000.
Under their earned
income tax credit
families with children
under age four and with
incomes of $13,000 or
less would be helped.
The health credit helps
families with income
under $18,000.

Families with
children under age
five and with an
annual income of
$15,000 and under
would be assisted
through the
enhanced earned
income tax credit.
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Range of Child
Care Options:

ABC (S. 5) AS PASSED

DOLE AMENDMENT

Assistance restricted to
licensed and regulated
child care providers -if family presently uses
provider which meets all
current state standards,
but would fail to meet
new state mandated
standards, the family
could not choose that
provider.

Tax benefits could
be utilized for any
child care provider
the family chooses.

Neighbors and most family
members would also be among
those that are to be
regulated -- or they would
not be eligible.
Some states exempt
church-based care from
state licensing and
regulatory standards -these providers would be
unable to receive any
Federal assistance.
Cost:

$1.75 billion block
grant.
"Such sums as
necessary" in future.

$400 million block
grant.
Same amount
each year.

$10.5 billion in tax
credits over next five
years.

$10.1 billion in
tax credits over
next five years.
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JUNE 30, 1989

TALKING POINTS
REPUBLICAN CHILD CARE ALTERNATIVE

0

THE REPUBLICAN CHILD CARE INITIATIVE SATISFIES FOUR
FUNDAMENTAL AND IMPORTANT PRINCIPLES WITH WHICH I AGREE:

IT

LEAVES CHILD CARE DECISIONS TO PARENTS; IT INCREASES THE
OPTIONS AVAILABLE TO FAMILIES; IT DOES NOT DISCRIMINATE
AGAINST PARENTS WHO CHOOSE TO STAY HOME WITH THEIR CHILDREN;
AND IT TARGETS FEDERAL ASSISTANCE TO THE NEEDIEST FAMILIES.

0

DESPITE WHAT THEY SAY, THE DEMOCRATIC BILL PASSED BY THE
SENATE FORCES PARENTS TO USE INSTITUTIONAL CHILD CARE
SERVICES IN ORDEER TO RECEIVE FEDERAL ASSISTANCE.

WORSE, THE

STATE CAN OVERRULE THE PARENT'S CHOICE OF AN INSTITUTIONAL
PROVIDER -- EVEN THAT DECISION IS NOT LEFT TO THE DISCRETION
OF EACH FAMILY.

0

BY CONTRAST, THE REPUBLICAN ALTERNATIVE PROVIDES FUNDS
DIRECTLY TO FAMILIES TO SPEND IN THE MANNER WHICH BEST SERVES
THEIR NEEDS.
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IN PARTICULAR, THOSE POOR FAMILIES WHO RELY ON CHILD CARE
PROVIDED BY A RELIGIOUS INSTITUTION

WHICH MAY BE THE MOST

COMMITTED TO SUBSIDIZED QUALITY DAY CARE FOR THE POOR -- MAY
NOT BE ELIGIBLE FOR ASSISTANCE UNDER THE DEMOCRATIC BILL.
THOSE FAMILIES CAN RECEIVE FEDERAL ASSISTANCE ONLY IF THE
STATE ADOPTS A CERTIFICATE PROGRAM.

ONCE AGAIN IT IS THE

STATE, RATHER THAN THE FAMILY WHO MAKES THE CHOICE ABOUT
APPROPRIATE DAY CARE FOR THESE FAMILIES.

0

SECOND, THE REPUBLICAN ALTERNATIVE, LIKE THE AMENDED ABC
BILL, MAKES THE EXISTING DEPENDENT CARE TAX CREDIT
REFUNDABLE.

THE DCTC BENEFITS ALL TWO-EARNER FAMILIES WITH

CHILDREN WHO PAY FOR CHILD CARE SERVICES, REGARDLESS OF THEIR
INCOMES.

REFUNDABILITY ENSURES THAT THE VERY LOWEST INCOME

FAMILIES -- FAMILIES WHOSE DEPENDENT CARE TAX CREDITS WOULD
EXCEED THEIR TAX LIABILITIES -- RECEIVE THEIR FULL TAX
BENEFITS.

0

THIRD, WE PROVIDE A SUPPLEMENT TO THE EARNED INCOME TAX
CREDIT FOR ALL VERY LOW-INCOME FAMILIES WITH YOUNG CHILDREN.
THESE MAY BE FAMILIES IN WHICH ONE PARENT CHOOSES TO STAY
HOME TO CARE FOR THEIR CHILDREN; HOWEVER THIS IS NOT ALWAYS
THE CASE.
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BASED ON INFORMATION FROM THE BUREAU OF LABOR STATISTICS, A
MAJORITY OF FAMILIES WITH INCOMES UNDER $15,000 DO NOT HAVE
DOCUMENTABLE CHILD CARE EXPENSES, EVEN IF BOTH PARENTS (OR
THE ONLY PARENT) WORK.

FOR EXAMPLE, CHILDREN MAY BE LEFT

WITH A RELATIVE, NEIGHBOR OR FRIEND.

THESE FAMILIES CANNOT

CLAIM A DEPENDENT CARE TAX CREDIT UNDER CURRENT LAW.

0

THUS, OUR CHILD TAX CREDIT REACHES A SEGMENT OF THE
LOW-INCOME POPULATION WHICH DOES NOT BENEFIT FROM THE
ENHANCED DEPENDENT CARE TAX CREDIT -- LOW-INCOME FAMILIES
WITH CHILDREN AGE 0-5 WHO DO NOT HAVE DOCUMENTED CHILD CARE
EXPENSES.

0

THE DEMOCRATIC ALTERNATIVE PASSED BY THE SENATE HAS BEEN
LABELED A "COMPROMISE" BETWEEN OUR CHILD TAX CREDIT PROPOSAL
AND A NEW SO-CALLED CHILD HEALTH CREDIT SPONSORED BY THE
CHAIRMAN OF THE FINANCE COMMITTEE, SENATOR BENTSEN.

THE

RESULT IS THAT THERE WILL BE $1 BILLION LESS IN HELP THROUGH
THE EITC FOR POOR FAMILIES TO USE AS THEY BELIEVE NECESSARY .
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0

IN CONSIDERING THE REVENUE IMPACT OF THE CHILD HEALTH CREDIT,
THE JOINT TAX COMMITTEE ESTIMATED THAT THIS NEW CREDIT WOULD
TO A GREAT EXTENT BENEFIT ONLY FAMILIES WHO ALREADY PAY FOR
FAMILY HEALTH INSURANCE COVERAGE -- IN OTHER WORDS, THERE
WOULD LIKELY BE NO ADDITIONAL COVERAGE AS A RESULT OF THIS
AS A PRACTICAL MATTER GIVEN THE REALITY OF HEALTH

CREDIT.

INSURANCE COSTS, THIS CREDIT WILL LIKELY REWARD ONLY FAMILIES
OF LOW-INCOME WORKERS WHO ARE ALREADY COVERED BY
EMPLOYER-SUBSIDIZED INSURANCE BENEFITS.

0

FOR EXAMPLE, A YOUNG FAMILY IN KANSAS CAN OBTAIN BASIC HEALTH
INSURANCE FROM BLUE CROSS/BLUE SHIELD WITH A MINIMUM
DEDUCTIBLE OF $500, FOR APPROXIMATELY $110 PER MONTH OR $1320
PER YEAR.
YEAR.

WITH THE $500 DEDUCTIBLE THIS COMES TO $1820 PER

IF THAT FAMILY EARNS $8000 PER YEAR, THEIR HEALTH

INSURANCE COSTS WOULD CONSUME 23% OF THEIR INCOME.

THE CHILD

HEALTH CREDIT WOULD ONLY REDUCE THIS COST TO 17.5 PERCENT.

I

DO NOT CONSIDER THIS INSURANCE "AFFORDABLE", AND KANSAS IS A
LOW COST AREA.
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TO PAY FOR THIS CHILD HEALTH WINDFALL, THE DEMOCRAT'S TAKE $2
BILLION AWAY FROM THE NEEDIEST PARENTS.

FIRST, THEY REDUCE

THE REFUNDABILITY OF THE DEPENDENT CARE TAX CREDIT FOR THE
POOREST TWO EARNER FAMILIES BY 10 PERCENT.

0

SECOND THEY TAKE ANOTHER $1 BILLION AWAY FROM OUR EITC
ENHANCEMENT, WHICH BENEFITS ALL PARENTS OF YOUNG CHILDREN
EARNING LESS THAN $15,000 PER YEAR.

THERE IS NO QUESTION

THAT THERE IS A REAL CRISIS REGARDING ACCESS TO HEALTH CARE
FOR POOR CHILDREN.

BUT ACCORDING TO THE JOINT TAX COMMITTEE,

THE NEW HEALTH CREDIT DOES NOT REACH 71% OF THE FAMILIES
EARNING LESS THAN $5,000 PER YEAR OR 66% OF THE FAMILIES
EARNING $5,000 - $10,000 PER YEAR.

IN MY VIEW, THIS IS NOT A

WISE ALLOCATION OF OUR LIMITED FEDERAL GOVERNMENT RESOURCES.

CONCLUSION
0

AGAIN LET ME BOIL IT DOWN TO ONE QUESTION, WHO KNOWS BEST HOW
CHILDREN SHOULD BE CARED FOR:
OMNIPOTENT STATE?

THEIR OWN PARENTS OR AN

AN ENLIGHTENED USE OF TAX POLICY WOULD

MAXIMIZE PARENTAL CHOICE.

THAT'S WHAT THIS DEBATE IS ALL

ABOUT -- CHOICE.
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OFFICE OF THE REPUBLICAN LEADER
WASHINGTON, DC 20510

•

June 29, 1989

The President
The White House
Washington, o.c.
Dear

~r.

20500

President:

As passed by the Senate, S. 5, the Act for Better Child Care,
does not meet the requirements espoused by you and should be
vetoed if presented to you in its current form.
I will briefly
review how it departs from your four principles.

___..

Perhaps most importantly, as amended, s. 5 still delegates
/
money, authority and choices in child care to states -- not
parents. States are required to reimburse child care providers,
not parents unless they set up a certif icate _program -- an option
states may still opt not to pursue. Additionally, should the
certificate program be constitutionally challenged and struck
down, religious-based providers would be ineligible for
assistance, thus severely biasing the subsidized care in S. 5
away from churches despite over 30 percent of child care being
provided by churches.
The bill also perpetuates discrimination against two-parent
families in which one parent works at home to care for children.
The preponderance of the assistance provided through the block
grant and the tax credits in the amended ABC bill go to families
where both parents work. And although they included some
modification of the Earned Income Tax Credit, it clearly falls
far short of the assistance you would have provided through your
child tax credit.
S. 5, as passed by the Senate, also fails to target the
lowest income families.
Under the grant program, eligible
families include those with incomes of 100 percent of a state's
median income and well above the poverty level.
In the State of
Connecticut, for instance, eligible families could make over
$47,000 -- hardly those families most in need.

s. 5 also continues to be biased in favor of parents who use
institutional care as compared to those who use informal
providers, such as friends or neighbors -- despite such options
being the options of choice of most Americans.
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-2In additio n, there are a number of consti tutiona l issues left
unreso lved with many outsid e groups , promis ing lawsui ts should
religio us-bas ed care provid ers attemp t to use any Federa l funds
under the bill.
In fact, sJch open threats will deter states
from issuing any certifi cates, thus preclud ing parents from any
direct assista nce whatso ever.
Finally , s. 5 results
compli cated bureau cracies
-- bureau cracies that can
dollar s away from parent s

in the imposi tion of additio nal costly ,
at the Federa l, state, and local levels
only drain precio usly-sc arce Federa l
who need help.

In summar y, your simple , efficie nt and direct ideas for
helping parent s with child care have been ignored by the Senate 's
action on June 23rd when it passed an amende d s. 5. Most
Americ ans cannot benefi t from the bill the Senate passed , and
when educat ed about the bill's provis ions, would certain ly
disagre e with its worth in their person al lives.
I am hopefu l that the Admin istratio n will move quickly in
workin g with the House to preven t passag e of a bill like the
amende d S. 5.
I continu e to believ e a consen sus can still be
achiev ed.

11

Sincer ely,

)

BOB DOLE
Republ ican Leader
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New s from Sena tor

BOB DOLE
(R - Kansa s)

SH 141 Hart Building, Washin gton, D.C. 20510-1601

FOR IMMEDIATE RELEASE
JUNE 23, 1989

CONTACT:

WALT RIKER
(202) 224-53 58

"PASSAGE OF ABC BILL MEANS AMERICAN FAMIL IES ARE THE LOSERS"
DOLE REJECTS "BIG GOVERNMENT MANDATES" FOR CHILD CARE
MR PRESID ENT:
THE SENATE IS ABOUT TO ANOINT A CHILD CARE BILL THAT IGNORE
NEEDS AND WISHES OF MILLIONS OF AMERICAN WORKING FAMIL IES WITH S THE
YOUNG
CHILDREN.
IT IS ABOUT TO GO ON RECORD AS REJECTING THE HELPING HAND OF
CHILD
CARE CHOICE -- AND REPLACING IT WITH A RULE BOOK -- A FLOW
CHART -- A
CERTIF ICATE AND AN INSPECTOR -- A GIANT BUILDING IN WASHINGTON
SOME DAY
-- AND ALL THE OTHER RED TAPE PARAGONS OF GOVERNMENT MEDDLING.
EVEN WORSE, THIS ACT IS ABOUT TO UNDERMINE ONE OF THE AMERI
CA'S MOST
CHERISHED FREEDOMS -- THE FREEDOM TO DECIDE WHAT IS BEST FOR
OUR
CHILDREN.
"ABC" SOUNDS GOOD
OH, THIS BILL SOUNDS GOOD. VERY GOOD. WHO ON EARTH COULD BE
AGAINST
AN "ACT FOR BETTER CHILD CARE"? WELL, MILLIONS OF AMERICANS
WILL BE ONCE
THEY FIND OUT WHAT'S IN THIS 'ABC' PACKAGE OF MANDATES AND
MISCH IEF.
THIS IS A CLASSIC 'INSIDE -THE-B ELTWA Y' BILL. IT SOUNDS
GOOD ...... UNTIL YOU GO OUT IN THE REAL WORLD, LIKE RUSSELL,
KANSAS. THE
PEOPLE IN MY HOMETOWN AREN'T YELLING FOR GOVERNMENT. THEY'R
E YELLING AT
IT.
THEY DON'T NEED ANY MORE GOVERNMENT IN THEIR LIVES , ESPECIALLY
WHEN
THE LONG ARM OF BUREAUCRACY COMES BETWEEN WORKING FAMIL IES
AND
THEIR
CHILDREN.
NO MORE BIG GOVERNMENT
IF THERE IS ONE OVERRIDING MESSAGE -- ONE THEME, ONE LESSON
-- FROM
THE PAST THREE PRESID ENTIAL LANDSLIDES, IT IS THAT THE AMERIC
AN PEOPLE
ARE FED-UP WITH BIG GOVERNMENT. THAT'S A MESSAGE WE OUGHT TO
BE HEARING
LOUD AND CLEAR AS WE TALK ABOUT CHILD CARE.

Page 23 of 91
c019_052_006_all_A1b.pdf

This document is from the collections at the Dole Archives, University of Kansas
http://dolearchives.ku.edu

WHEN WORKING AMERICAN
S SAY
THEY WANT THEIR KIDS STAYING WITH THE
·-FAMILY, THEY MEAN BROTHER, NOT BIG BROTHER.
WE'VE COVERED A LOT OF GROUND IN THIS DEBATE ON CHILD CARE AND I'M
NOT GOING TO COVER IT ALL AGAIN.
BUT AS WE APPROACH FINAL PASSAGE OF
THIS MEASURE, I BELIEVE IT'S IMPORTANT TO REMIND MY COLLEAGUES THAT THEY
MAY HAVE SOME EXPLAINING TO DO WHEN THEY RETURN HOME DURING THE UPCOMING
RECESS.
LOTS OF EXPLAINING TO DO
THEY WILL HAVE TO EXPLAIN WHY THEY YIELDED TO THE SPECIAL INTEREST
GROUPS AND WENT ALONG WITH A CHILD CARE PROPOSAL THAT HELPS FAR FEWER
WORKING FAMILIES THAN THE ALTERNATIVE WE OFFERED -- AND THAT WAS BACKED
BY PRESIDENT BUSH.
THEY WILL HAVE TO EXPLAIN WHY THEY LIMITED PARENTAL FREEDOM;
WHY THEY VOTED FOR MANDATES; AND WHY THEY VOTED TO DISCRIMINATE AGAINST
THE PARENTS WHO DECIDE TO STAY AT HOME WITH THEIR CHILDREN.
RELIGIOUS ISSUE UNSETTLED
AND WHAT ABOUT PARENTS WHO WANT THEIR CHILDREN CARED FOR IN A
RELIGIOUS ENVIRONMENT? SURE, THE SPONSORS OF THE ABC BILL HAVE MADE
SOME CHANGES IN AN ATTEMPT TO ACCOMMODATE THE RELIGIOUS QUESTION.
BUT
THE PROBLEM HAS NOT BEEN SOLVED.
IT IS UNFAIR TO SUBJECT A RELIGIOUS DAY CARE PROVIDER TO THE
UNCERTAINTY AND BUREAUCRACY MANDATED BY THE ABC BILL. EVEN IF A
RELIGIOUS PROVIDER ENGAGES IN THE PAPER WORK SCRAMBLE OF CERTIFIC ATES
AND CONTRACT GRANTS -- WHAT ABOUT THE BASIC CONSTITUTIONAL QUESTIONS?
HOW IS A RELIGIOUS DAY CARE CENTER TO INSULATE ITSELF AGAINST A
COURT CASE THAT COULD BE SPAWNED BY SOME SURPRISE INSPECTION OR ACTIVIST
LAWYER?
NEIGHBORS, GRANDMA -- HAZARDOUS TO KIDS?
AND WHAT DO WE TELL OUR FRIENDS AND NEIGHBORS -- OUR GRANDPARENTS?
"SORRY, BUT YOU CAN'T STAY WITH OUR CHILDREN ANY MORE, SOME
BUREAUCRAT HAS JUST LABELED YOU HAZARDOUS TO OUR KIDS' HEALTH".
YES -- "LIMITED EXEMPTIONS" HAVE BEEN MADE FOR GRANDPARENTS, AUNTS
AND UNCLES.
I'M SURE THERE ARE A LOT OF GRANDMOTHERS OUT THERE
BREATHING A SIGH OF RELIEF KNOWING THAT THE SENATE HAS PROVIDED THEM
WITH A "LIMITED EXEMPTION."
BUT WHAT ABOUT NEIGHBORS? IS A TRUSTED FRIENDSH IP WORTH NOTHING TO
THE SPONSORS OF THE ABC BILL? THE ABC BILL DENIES HELP TO FAMILIES WHO
PLACE THEIR CHILDREN WITH A TRUSTED FRIEND OR NEIGHBOR. TRY EXPLAINING
THAT AT THE NEXT TOWN MEETING.
NOT A CHOICE, BUT ANOTHER PROGRAM
MR. PRESIDENT ... THE ISSUES AND THE LOGIC HERE ARE REALLY QUITE
SIMPLE.
IF YOU GIVE AMERICANS A CHOICE BETWEEN A TAX CREDIT TO HELP PAY
FOR THEIR CHILD CARE, OR A MANDATED GOVERNMENT PROGRAM THAT HELPS FAR
FEWER FAMILIES -- THE CHOICE IS CLEAR.
BUT AMERICAN FAMILIES AREN'T GETTING A CHOICE. THEY'RE GETTING
ANOTHER GOVERNMENT PROGRAM.
AS I'VE SAID BEFORE -- CHILD CARE SHOULD NOT BE A PARTISAN ISSUE.
IT'S A FAMILY ·ISSUE. UNFORTUNATELY -- WITH THIS LEGISLATION -- WE 'VE
MADE IT PARTISAN.
THE WINNERS ARE THE SPECIAL INTERESTS AND THE BUREAUCRATS. THE
LOSER ... THE AMERICAN FAMILY.
###
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M E M0 R A N D U M
June 30, 1989
To:

SENATOR DOLE

From:

AL LEHN

Subject:

FACE THE NATION:

FOREIGN POLICY ISSUES

If any foreign policy issue comes up, I presume it
China.
will be China -- either "Isn't the President behind the
power curve?"; or "Is there a confrontation brewing between
the Congress and the President?"
The Administration doesn't like the House action, but knows
There is a blanket national
it could have been worse.
security loophole for the President to invoke, to nullify
any sanction, and there were many changes suggested by the
Administration that were accepted by Solarz, et al, to get
the House Republicans on board (the key sanction that was
suspending the export of ' U.S. satellites for
included:
launch on Chinese boosters -- for the time being scuttling
an already approved deal for the Chinese to launch a
U.S.-built satellite for Australia). Also, there's real
question whether we'll ever finish the foreign aid bill
of which this is part.
Suggested talking points:
THERE IS SOMETHING TO BE SAID FOR SPEAKING WITH ONE
o
IN FACT, THE HOUSE LANGUAGE SPECIFICALLY PRAISES
VOICE.
WHAT THE PRESIDENT HAS DONE, AND SAYS HE NEEDS THE
FLEXIBILITY TO RESPOND TO RAPIDLY-CHANGING EVENTS AND
PROTECT OUR NATIONAL SECURITY INTERESTS.
o BUT SOMETIMES THERE IS SOME BENEFIT TO THE OLD ONE-TWO
PUNCH (OR GOOD COP-BAD COP ROUTINE).
o THE PRESIDENT RUNS OUR FOREIGN POLICY, AND HE CAN'T
AFFORD TO DO ANY GRANDSTANDING -- CERTAINLY NOT WITH A
RELATIONSHIP AS IMPORTANT AS OURS WITH CHINA.

o BUT IT'S USEFUL TO PUT THE BEIJING AUTHORITIES ON NOTICE
THAT THEY'VE PUSHED US INTO VERY DICEY TERRITORY, AND IT'S
HIGH TIME FOR THEM TO BACK OFF. A 418-0 HOUSE VOTE OUGHT TO
SEND A PRETTY STRONG SIGNAL ALONG THOSE LINES.
I'M SURE THERE WILL BE SENATE PRESSURE FOR SOME ACTION
I'LL DO WHAT I CAN TO MAKE SURE WE DON'T
WHEN WE GET BACK.
DO ANYTHING TO UNDERMINE THE PRESIDENT.
o
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-2Cambodia. Conceivably there could be a question on
providing lethal aid to Cambodia -- press leaks have
revealed that a ''finding" did go to the Intelligence
Committees, though the Administration -- faced with some
apparent Hill opposition -- has not yet made a final
decision to go ahead with a program.
I hope you will
eventually support such a program, but you probably want to
take your own closer look before committing yourself.
o I'M NOT GOING TO COMMENT ON ANYTHING HAVING TO DO WITH
ANY ALLEGED COVERT ACTION PROGRAMS, OR THE INTELLIGENCE
COMMITTEES.
o I WILL SAY THAT WE'RE GETTING INTO THE "END GAME" IN
CAMBODIA, AND RIGHT NOW THE KHMER ROUGE AND THE
VIETNAMESE-BACKED HENG SAMRIN REGIME HOLD MOST OF THE CARDS
-- THAT'S NOT IN OUR INTEREST.
Panama. Maybe a question on Panama:
"Hasn't Noriega called
our bluff again? What should we do now?"
o

I DON'T THINK WE'RE BLUFFING.

I HOPE NOT.

o I'VE MADE CLEAR MY OWN VIEW THAT WE HAVE THE RIGHT TO
DEFEND OUR INTERESTS, INCLUDING THE CANAL; AND HAVING
NORIEGA IN POWER IS NOT IN OUR INTEREST, OR THE INTEREST OF
THE PANAMANIAN PEOPLE.
o I HOPE THE PANAMANIAN PEOPLE AND ARMED FORCES, WITH THE
CLEAR BACKING OF THE OAS, CAN SOLVE THIS PROBLEM.
IF NOT, I
JUST THINK WE'RE GOING TO HAVE TO BE PREPARED TO DO WHAT'S
NECESSARY.
Angola.
I guess there is a long shot that Mobutu's presence
in Washington could spur a question on Angola. Key points:
o WE 'VE SEEN A BIG STEP FORWARD IN ANGOt,A .
IS VERY WELCOME.

THE r.EASEFTRE

o THE POLITICAL TALKS ARE JUST BEGINNING. WE SHOULD
CONTINUE TO SUPPORT SAVIMBI UNTIL REAL NATIONAL
RECONCILIATION IS ACHIEVED THERE.
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(c)

CONTINUATION OF CERTAIN SUSPENSIONS --

(1)
Suspe nsion of new autho rity for OPIC -- codif ies
Adm inistr ation actio n on suspe nding eligi bilit y for
any new
insur ance, reins uranc e, guara ntees , finan cing, or other
finan cial
suppo rt by OPIC.
(2)

Suspe nds new autho rity of the Trade Devel opmen t Agenc
y.

(3)
Suspe nsion of muni tions expo rt licen ses -- codif ies
Adm inistr ation actio n on suspe nding issua nces of new
licen ses.
(4)
Suspe Rsion of the expor t of crime contr ol and detec tion
instru ment s and equip ment.
(5)
Suspe nsion of the expor t of U.S. manu factur ed
satel lites for launc h by the PRC.
(6)
Suspe nds eligi bilit y for a licen se for expor t under
th~ '
Nucle ar Coop eratio n with the PRC until the Presi dent
has made a
certi ficat ion under PL 99-18 3, and requi reme nts on liftin
g
suspe nsion s under (d).
(7)
Suspe nsion of the CoCom discu ssion on the
liber aliza tion of expor t contr ols.

(d)

WAIVER --

The Presi dent could appro ve excep tions to the suspe nsion
s if
he finds eithe r:

* that the Chine se gover nmen t had made progr ess on
polit ical reform throu ghout the coun try, inclu ding liftin
g
mart ial law, halti ng execu tions and other repri sals,
relea sing
polit ical priso ners, provi ding incre ased respe ct for
human
right s, and perm itting freer flow of infor matio n; or
* that it is in the natio nal secur ity inter est of the
Unite d State s to do so.
e)

TASK FORCE ON CHINESE STUDENTS --

Creat es an intera gency task force on Chine se stude nts
in the
Unite d State s, to advis e the Presi dent on polic ies to
addre ss
their needs ;
Task force would repor t after 60 days and every 90 days
there after , and would expir e at the end of 2 years .
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THE WHITE HOUSE
Off ice of the Press Secretary
For Immediate Release

April 12, 1989
FACT SHEET

THE GOVERNMENT-WIDE ETHICS ACT OF 1989
PRESIDENT BUSH'S ETHICS REFORM PROPOSALS
Today the President sent to the Hill his ethics reform
legislation and signed an Executive order establishing strict
ethical standards for the executive branch. The bill and order
reflect the President's strong commitment to integrity in
Government, and incorporate many of the recommendati ons of the
President's Commission on Federal Ethics Law Reform, established
by Preside nt Bush in January 1989. These proposals follow the
four principles the President had set forth to guide the
commission:
1.

Ethical standards for public servants must be exacting
enough to ensure that the officials act with the utmost
integrity and live up to the public's conf i dence in
them.

2.

Standards must be fair, objective and consistent with
common sense.

3.

Standards must be equitable all across the three
branches of the Federal Government.

4.

We cannot afford to have unreasonably restrictive
requirements that discourage able citizens from
entering public service.

The President recognizes that the order may need to be amended
depending on what is ultimately enacted as law, but he signed the
order today to avoid any delay in implementing ethics reform in
the executive branch.
In separate legislation sent to the Hill today, the Preside n t
proposed a 25 percent pay increase for judges, and the proposed
ethics bill itself includes a limitation on receipt by judges of
honoraria. The President will be working with the Congress
separately on the questions of honoraria for Members of Congress,
a possible congressiona l pay raise, and a pay raise for certain
executive branch position s , including specialized jobs like those
at the National Institutes of Health.
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June 30, 1989
CONSTITUTIONAL AMENDMENT ON FLAG DESECRATION
I.

THE TEXAS V. JOHNSON CASE

Facts: During the 1984 Republican National Convention, a
young-man named Gregory Johnson participated in a political
demonstration to protest the policies of the Reagan
Administration. After a march through the city streets, Johnson
burned an American flag while protesters chanted, "America, the
red, white, and blue, we spit on you. " Although several
witnesses were seriously offended by the flag-burning, no one was
physically injured or threatened with injury.
Court's Analysis: The Court concluded that the flag-burning
possessed "sufficient communicative elements" to constitute
speech protected by the First Amendment. The Court also rejected
the two justifications offered by the State of Texas for its
flag-burning statute:
1) that the statute was necessary to
prevent breaches of the peace, and 2) that the statute was
necessary to preserve the flag as a symbol of nationhood and
national unity.
Effect of the Decision: The decision puts into question the
continued constitutionality of the federal flag desecration
statute and the flag desecration statutes enacted by 48 of the 50
states. Only Alaska and Wyoming do not have flag desecration
statutes.
II. CONSTITUTIONAL AMENDMENT
The amendment reads as follows:
"The Congress and the States
shall have power to prohibit the physical desecration of the flag
of the United States. " If ratified, the flag amendment will be
the 27th Amendment to the Constitution.
O

In the past, constitutional amendments have been
introduced in response to Supreme Court decisions. The
16th Amendment, for example, gives Congress the power
to lay and collect income taxes without apportionment
among the States. The amendment was a direct response
to the Supreme Court's decision in Pollock v. Farmers'
Loan and Trust Co., which held that the federal income
tax was unconstitutional unless apportioned among the
States.

O

The text of the amendment is no t perfect. No one -not even our leading c ons titutional scholars -- can
draft a perfec t amendme n t. But as President Bush said
on Friday, the text of the amendment i s starkly s i mple
and straightforward.
Its message is clear and
unequivocal.
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Some people may wonder what the phrase "physical
"Physical
desecration of the Flag" really means.
desecration of the Flag" is like pornographyi You know
I think the vast majority of
it when you see it.
Americans know physical desecration of the Flag when
they see it -- they know that it is not an act of
endearment to burn Old Glory while chanting "America,
the red, white, and blue, we spit on you."

0

But to relieve any doubts about the meaning of the
phrase "physical desecration," the preamble to the
amendment defines the phrase in the following way:
"Physical desecration may include, but is not limited
to, such as acts as burning, mutilating, defacing,
defiling or trampling on the Flag, or displaying the
Flag in a contemptuous manner."

III.CONSTITUTIONAL AMENDMENT PROCESS
For a constitutional amendment to be valid, it must receive
the votes of two-thirds of those in Congress and it must be
ratified by three-fourths -- or 38 -- of the state legislatures.
The amendment must also be ratified within seven years of the
date Congress submits the amendment to the States for
ratification.
An Historical Note: The Equal Rights Amendment failed
because it was ratified by only 35 states during the seven-year
ratification period.
O

In their wisdom, the Framers intentionally made the
amendment process long and difficult. This is to
ensure that frivolous -- or meritless -- amendments are
not made part of our Constitution. Like the ERA, the
If
flag amendment will have to survive this process.
the American people don't want the flag amendment -- if
it fails to receive the necessary votes in Congress or
in the state legislatures, then so be it -- the process
will have worked.

IV. CRITICS OF THE AMENDMENT
0

To those members of Congress and to t hose sta t e
legislators who may not like the amendment -- who may
think it is unnecessary -- I simp l y say this : Vote
Th at's
against the amendment . Voice your opposition.
part of the amendment process. And it's part of the
wonderful process we call democ racy.

O

Some critics say we are wrong on this one -- that this
is a freedom-of-speech issue. Well, they're right.
Americans are speaking out in every corner of the
country -- and what they are saying is this: Keep your
hands off Old Glory.

Page 33 of 91
c019_052_006_all_A1b.pdf

This document is from the collections at the Dole Archives, University of Kansas
http://dolearchives.ku.edu

-3-

0

V.

Some critics -- mostly lawyers and law professors -like to talk about "slippery slopes." In fact, these
critics say that this amendment is a slippery slope and
that the First Amendment is sliding all the way down
the hill. Well, these critics are wrong. Their claims
are grossly exaggerated. Recognizing that the Flag is
the living symbol of our nation, the amendment will
simply allow Congress and the States to prohibit acts
It will not prohibit anyone from
of flag desecration.
country, their government,
their
against
speaking out
or their Flag.

RELATIONSHIP WITH RECENT CIVIL RIGHTS CASES

Earlier in the week, Attorney General Thornburgh stated that
the Bush Administration would not pursue legislation to overturn
the recent Supreme Court decisions on civil rights.
O

For the most part, the recent Supreme Court decisions
on civil rights turn on interpretations of statutes
enacted by Congress. The Wards Cove decision, for
example, involved an interpretation of Title VII of the
Civil Rights Act of 1964. The Patterson decision
involved an interpretation of Section 1981, a law
enacted by Congress in 1866. Some Members of Congress
-- senators Kennedy and Metzenbaum, for example -- do
not like these decisions and they have introduced
legislation to overturn them. That's their
prerogative. That's Congress' prerogative.

0

The Texas v. Johnson case -- on the other hand
involved an interpretation of the First Amendment -- an
interpretation that I and many others believe was dead
wrong. Congress -- fortunately -- cannot simply pass a
law to overturn a Constitutional ruling by the Supreme
Court. An amendment to the Constitution is the only
way that the people's voice can be heard in this
situation.

O

I remain committed to the vigorous enforcement of our
civil rights laws. Discrimination -- in all its forms
-- must never be tolerated.
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June 16, 1989
ME M0 R A N D U M
TO:

SENATOR DOLE

FROM:

DENNIS SHEA

SUBJECT:

SUPREME COURT CIVIL RIGHTS DECISIONS

The Supreme Court has issued four major civil rights rulings
this term.
I have described two of these rulings -- City of
Richmond v. Croson and Wards Cove Packing Co. v. Atonio -- in a
previous memorandum.
I thought a description of all four cases
in a single memorandum would be helpful to you.
I.

PATTERSON V. MCLEAN CREDIT UNION

By a 9-0 vote, the Supreme Court reaffirmed Runyon v.
Mccrary, a 1976 decision interpreting an 1866 civil rights law
that grants to every individual "the same right ... to make and
enforce contracts ... as is enjoyed by white citizens." In Runyon,
the Court ruled that the 1866 law barred a private school from
refusing to admit black students.
Although the Patterson decision upheld Runyon's
interpretation of the 1866 law, the Court also ruled by a 5-4
vote that the 1866 law may not be used as the basis for lawsuits
alleging racial harassment in the workplace. The Court
emphasized that lawsuits alleging racial harassment in the
workplace may be brought under Title VII of the Civil Rights Act
of 1964 rather than under the 1866 law.
Looking into the crystal ball: When upholding Runyon, the
Court applied the principle of stare decisis, the judicial
doctrine that courts should refrain from overturning established
and accepted precedent. The Court's application of stare decisis
to Runyon may be a signal that it intends to apply stare decisis
to Roe v. Wade when it soon decides the constitutionality of the
Missouri abortion law.
II. MARTIN V. WILKS
In Martin v. Wilks, the Supreme Court ruled that
court-approved affirmative action settlements were ope n to legal
challenge by white workers who were not parties to t he original

settlements.

To suppor t this conc l usion, t he Court emphasiz ed

that "it is a principle of general appli c ati o n in angl o -Ame ri c an
jurisprudence that one is not bound by a judgment ... in a
litigation in which he is not designated as a party or to which
he has not been made a party by service of process."
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-2The Wilks decision involved a claim by a group of white
firemen in Birmingham, Alabama, that they were being denied
promotions in favor of less qualified black applicants.
The City
of Birmingham admitted to making race-conscious employment
decisions but insisted that these decisions were unassailable
since they were made pursuant to a court-approved settlement.
As a result of the Wilks decision, court-approved affirmative
action settlements are now subject to reverse discrimination
lawsuits.
III.WARDS COVE PACKING CO. V. ATONIO
In Wards Cove Packing Co. v. Atonio, the Supreme Court
altered traditional Title VII analysis by relieving employers of
the burden of justifying, on the grounds of "business necessity,"
those practices that are shown to have a disparate impact on a
minority group.
The decision now requires a Title VII plaintiff
to prove -- at the outset -- that a hiring practice not only has
a disparate impact but also has no legitimate business
justification.
Wards Cove involved a claim by native Filipinos and Eskimos
that a salmon-packing company located in northern Alaska had
engaged in racially discriminatory hiring practices more than 15
years ago.
IV. CITY OF RICHMOND V. CROSON
In City of Richmond v. Croson, the Supreme Court struck down
Richmond's minority set-aside program as a violation of the Equal
Protection Clause of the Fourteenth Amendment.
In Croson, the
Court emphasized that the set-aside program was not justified
since the trial record revealed no prior discrimination by the
City of Richmond in awarding construction contracts.
JUSTICE KENNEDY
Justice Kennedy has voted in the majority in all four
decisions.
He also written the majority opinion in the Patterson
case. As a result, observers of the Supreme Court no longer
doubt that Kennedy is a conservative jurist.
REACTIONS
Not surprisingly, the civil right s establis hment is
up-in-arms about the recent Supreme Court decisions.
Ben Hooks
and Ralph Neas, for example, have publicly stated that " the
recent Supreme Court term has been a disaster for all those
committed to equal employment opportunity."
I have attached a Washington Post op-ed piece written by
Charles Fried, former Solicitor General.
The piece emphasizes
that the decisions do not undermine the fairness of the civil
rights laws, but rather restore some needed balance.
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WASHINGTON, DC 20510

June 30, 1989
Dear Colle ague:
Earli er this morni ng, Presi dent Bush stood befor e
Jima Memo rial and calle d upon us and other Memb ers of the Iwo
Congr ess to
intro duce a cons tituti onal amend ment to prote ct the
integ rity of
our flag.
We ~re writi ng to urge you to join us and the
Presi dent in this effor t.
We have attac hed a copy of the amend ment and the resol
ution
accom panyi ng the amend ment. 'As the Presi dent said this
morni
ng,
1
the text of the amend ment is stark ly simpl e and straig
htfor ward .
It reads :
"The Cong ress and the State s shall have power to
;
proh ibit the physi cal desec ration of the flag of the
Unite
d
I
State s."

I

We do not appro ach the task of amend ing the Cons tituti
on
light ly.
The intro ducti on of this amend ment will obvio usly be·
a
serio us step, raisin g many diffi cult and compl ex cons
tituti onal
issue s.
But we belie ve that prote cting our flag from physi cal
desec ratio n is also a serio us matte r and that this amend
ment will
not weake n or dilut e our cheri shed First Amend ment freedo
ms.
We urge all of our colle agues to co-sp onsor the amend
ment.
If you are inter ested in cospo nsors hip, or if you have
any
quest ions, pleas e conta ct Denni s Shea at 224-4 489 or
Jim
Schu freid er at 224-8 825.
Since we inten d to introd uce the
amend ment on Wedn esday , July 12, we need to hear from
you befor e
that date.
Since rely,

BOB DOLE

.,
ALAN DI'K ON
\.,.

i

.,/:)'

,-.
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Where as the Flag of the Unite d State s of Ameri ca is
a
natio nal symbo l of such statu re that it must be kept
invio late;

• •

Where as the physi cal desec ratio n of the Flag shoul d
not be
consi dered cons~itutionally prote cted speec h; and
Wher eas physi cal desec ratio n may inclu de, but is not
limit ed
to, such acts as burni ng, muti latin g, defac ing, defil
ing or
tramp ling on the Flag, or displ aying th~ Flag in a
conte mptuo us
mann er: Now, there fore, be it
Resol ved by the Senat e and House of Repre senta tives
of the
•
Unite d State s of Amer ica in Cong ress assem bled (twothird s of.
each House concu rring there in), That the follow ing
artic le is
I
propo sed as an amend ment to the Cons tituti on of the
/
Unite d
State s, which shall be valid to all inten ts and purpo
ses as part
;f the Cons tituti on when ratif ied by th~ legis latur
es of

of the sever al. State s withi n seven years after the
date of its submi .ssion for ratif icati on:
three~fourths

"ARTI CLE

"The Cong ress and the State s shall have power to proh
ibit
the physi cal desec ratio n of the Flag of the Unite d
State s.•.
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News from Senator

BOB DOLE
(R - Kansas)

SH 141 Hart Building, Washingto n, D.C. 20510-1601

FOR IMMEDIATE RELEASE
FRIDAY, JUNE 30, 1989

CONTACT:

,,

WALT RIKER
( 202) 224-5358

DOLE BACKS PRESIDENT ON CONSTITUTIONAL AMENDMENT FOR FLAG
IWO JIMA MEMORIAL REMARKS
I COMMEND PRESIDENT BUSH FOR HIS LEADERSHIP IN PROPOSING AN
AMENDMENT TO THE CONSTITUTION TO PROTECT OUR FLAG.
HE HAS ACTED
WISELY.
HE HAS ACTED RESPONSIBLY.
AND HE HAS ACTED IN THE BEST
INTERESTS AND IN THE BEST TRADITIONS OF OUR NATION.
THE AMENDMENT
I WAS PROUD TO JOIN WITH CONGRESSMAN MICHEL IN THE
PAINSTAKING PROCESS OF DRAFTING THE AMENDMENT.
IT IS A SERIOUS
STEP -- AS SERIOUS AS OUR FLAG.
AS SERIOUS AS OUR CONSTITUTION.
WE HAVE STUDIED COUNTLESS OPTIONS .
AND WE HAVE CONSULTED
WITH THE VERY BEST CONSTITUTIONAL SCHOLARS -- CONSERVATIVE AND
LIBERAL -- IN DEVELOPING AN AMENDMENT THAT WILL SUITABLY PROTECT
THE INTEGRITY OF OUR FLAG WITHOUT IMPINGING UPON OUR CHERISHED
FIRST AMENDMENT FREEDOMS.
THE FINAL PRODUCT IS SIMPLE AND STRAIGHTFORWARD.
IT GIVES TO
CONGRESS AND THE STATES THE CONSTITUTIONAL POWER TO PROHIBIT THE
PHYSICAL DESECRATION OF OLD GLORY.
NOTHING MORE. AND NOTHING
LESS.
THE AMENDMENT PROCESS
THE CONSTITUTIONAL AMENDMENT PROCESS -- ON THE OTHER HAND -IS NOT SO SIMPLE.
IN THEIR WISDOM, THE FRAMERS INTENTIONALLY
MADE THE AMENDMENT PROCESS A LENGTHY AND DIFFICUL T ONE.
BUT I
INTEND TO DO EVERYTHING IN MY POWER -- AS SENATE REPUBLICAN
LEADER AND AS A CONCERNED AMERICAN -- TO ENSURE THAT THE PROCESS
WORKS
THAT THIS CONSTITUTIONAL AMENDMENT GETS THE NECESSARY
VOTES IN CONGRESS AND IN STATE LEGISLATURES THROUGHOUT OUR LAND.
THE CRITICS
--- TO THOSE MEMBERS OF CONGRESS AND -TO
THOSE STATE LEGISLATORS
WHO MAY NOT LIKE THIS AMENDMENT -- WHO MAY FEEL THAT THE
AMENDMENT IS NOT NECESSARY, I SIMPLY SAY THIS:
VOTE AGAINST THE
AMENDMENT.
VOICE YOUR OPPOSITI ON.
THAT'S PART OF THE AMENDMENT
PROCESS. AND IT'S PART OF THE WONDERFUL PROCESS WE CALL
DEMOCRACY.
(MORE)
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__§ _ _Ii§_AR YOQ__1=_9UD ANQ__ CLEAB
SOME CRITIC S SAY WE ARE WRONG ON THIS ONE -- THAT THIS IS
A
FREED OM-OF -SPEEC H ISSUE.
WELL, THEY'R E RIGHT.
AMERICANS ARE
SPEAK ING-OU T IN EVERY CORNER OF THE COUNTRY -- AND WHAT THEY
ARE
SAYING IS THIS:
KEEP YOUR HANDS OFF OLD GLORY.
AMERICANS MAY NOT KNOW EVERY NUANCE OF CONSTITUTIONAL LAW,
BUT THEY KNOW DESECRATION WHEN THEY SEE IT.
THEY ARE DEMANDING
ACTION -- SO TODAY I SAY TO AMERICA:
WE HEAR YOU LOUD AND CLEAR.
INTRODUCTION OF THE PRESID ENT
HONORED GUEST S, I HAVE THE PRIVIL EGE TODAY OF INTRODUCING
THE
PRESID ENT -- A BRAVE AMERICAN WHO FOUGHT WITH COURAGE AND
DISTIN CTION ON FOREIGN SOIL TO DEFEND THE FLAG.
NOW, HE IS ANSWERING THE CALL AGAIN.
THIS PRESID ENT -- AND THIS SENATOR -- KNOW FIRSTHAND THE
SUPREME COST OF FREEDOM.
AND SO DO THE GALLANT HEROES
MEMORIALIZED AT THIS AWESOME MONUMENT.
WE WILL NEVER FORGET THEIR SACRI FICE.
NOR WILL WE EVER STAND
FOR ANYTHING LESS THAN RESPECT AND REVERENCE FOR OUR FLAG.
AND FOR THAT, AMERICA SAYS, "THANK YOU MR. PRESID ENT."
LADIES AND GENTLEMEN, THE PRESID ENT OF THE UNITED STATE S,
GEORGE BUSH.
###

I
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1d81•8 •Crate \'des~,krit, -sc,-, usu -id·+ V\ vt -Eo/-INO/-s
[de+ -secrate (as in consecrate, v.) ] 1 a : to violate the sancti
ty
of by diverting from sacred purpos e, by contam inatin)
'. or by
defiling (they desecrated the shrine outrig ht - bargai ning
the Moslem merch ants -Tim e) (it would "'the Lincol n with
Memorial to have an obviously false voice speak from
statue
there.,--N. Y. Times Mag.) (the quiver ing host whose the
house has
been ptQfaned and whose retig.1on desecrated -W.L. Suttiv
an)
b : to div~ of sacred charac ter or treat as unhall owed
(many
cemeteries. Wf:!....e desecrated) 2 archaic : to dedica (some one
or somethin~) t-0 false gods : conde mn to an evil te
3 : to
treat (an ob1ect Ol venera tion, revere nt devoti on, fate
or admir ation) irrever ently o~ontcmptuously often in a way
to provo ke
outrag e on the part of others ((his] great memory .•.
been
desecrated. . .. -Marg ery_Alling ham) (Amer icans has
love the
scenic outdo ors, and they~ not want to see it desecr
-R.L. Neub erger) 4 : to ..make desola te (churn ed ated
up
lawns ·and drives, and desecrated house s with their broke
n
wind<1Ws -S.P.B .Mais )

. ... =< ::~ -:~~~:·:::- ::::
..

/

J
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SUPREME COURT OF THE UNITED STATES
No. 88-156

TEXAS, PETITIONER v. GREGORY LEE JOHNSON
ON WRIT

OF CERTIORARI

TO THE COURT
APPEALS OF TEXAS

OF CRIMINAL

[June 21, 1989)

JUSTICE BRENNAN delivered the opinion of the Court.
After publicly burning an American ftag as a means of political protest, Gregory Lee Johnson was convicted of desecrating a fiag in violation of Texas law. This case presents
the question whether his conviction is consistent with the
First Amendment. We hold that it is not.

I
While the Republican National Convention was taking
place in Dallas in 1984, respondent Johnson participated in a
political demonstration dubbed the "Republican War Chest
Tour." As explained in literature distributed by the demonstrators and in speeches made by them, the purpose of this
event was to protest the policies of the Reagan administration and of certain Dallas-based corporations. The demonstrators marched through the Dallas streets, chanting political slogans and stopping at several corporate locations to
stage "die-ins" intended to dramatize the consequences of
nuclear war. On several occasions they spray-painted the
walls of buildings and overturned potted plants, but Johnson
himself took no part in such activities. He did, however, accept an American ftag handed to him by a fellow protestor
who had taken it from a flag pole outside one of the targeted
buildings.
The demonstration ended in front of Dallas City Hall,
where Johnson unfurled the American flag, doused it with
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kerosene, and set it on ftre. While the flag burned, the prot.estors chanted, "America, the red, white, and blue, we spit
on you." After the demonstrators dispersed, a witness to
the Aag-burning collected the flag's remains and buried them
in his backyard. No one was physically injured or threatened with injury, though several witnesses testified that they
had been seriously offended by the f!ag-buming.
Of the approximately 100 demonstrators, Johnson alone
was charged with a crime. The only criminal offense with
which he was charged was the desecration of a venerated
object in violation of Tex. Penal Code Ann. f 42. 09 (a)(3)
(1989). 1 After a trial, he was convicted, sentenced to one
year in prison, and fined $2,000. The Court of Appeals for
the Fifth District of Texas at Dallas affirmed Johnson's conviction, 706 S. W. 2d 120 (1986), but the Texas Court of
Criminal Appeals reversed, 755 S. W. 2d 92 (1988), holding
that the State could not, consistent with the First Amendment, punish Johnson for burning the fiag in these

circumstances.

The Court of Criminal Appeals began by recognizing that
Johnson's conduct was symbolic speech protected by the
First Amendment: "Given the context of an organized demonstration, speeches, slogans, and the distribution of literature, anyone who observed appellant's act would have understood the message that appellant intended to convey. The
act for which appellant was convicted was clearly 'speech'
1

Tex. Penal Code Ann. I '2.09 (1989) provides in full:

•t 42.09. Desecration of Venerated Object

"(a) A penon commita an otrenae if be intentionally or knowingly
desecrates:
"(l) a public monument;
"'(2) a place of worship or burial; or
"(8) a state or national Aag.
-ch) For purposes of this section, 'desecrate' means deface, damage, or
otherwise physically mistreat in a way that the act.or knows will seriously
atrend one or more persons likely to observe or discover hil action.
"(c) An otrense under thie section is a Class A misdemeanor."
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contemplated by the First Amendment." . Id., at 95. To
justify Johnson's conviction for eDpiing in symbolic speech,
the State asserted two interests: preservin& the ftag as a
symbol of national unity and preventing breaches of the
peace. The Court of Criminal Appeals held that neither interest supported his conviction.
Acknowledging that this Court had not yet decided
whether the Government may criminally sanction ftag desecration in order to preserve the ftag's symbolic value, the
Texas court nevertheless concluded that our decision in West

Virginia Board of Education v. Barnette, 319 U. S. 624

(1943), suggested that furthering this interest by curtailing
speech was impermissible. "Recognizing that the right to
differ is the centerpiece of our First Amendment freedoms,"
the court explained, "a government cannot mandate by fiat a
feeling of unity in its citizens. Therefore, that very same
government carmot carve out a symbol of unity and prescribe
a set of approved messages to be associated with that symbol
when it cannot mandate the status or feeling the symbol purports to represent." 755 S. W. 2d, at 97. Noting that the
State had not shown that the ftag was in "grave and immediate danger," BametU, au.pra, at 639, of being stripped of its
symbolic value, the Texas court also decided that the fiag's
special ~tus was not endangered by Johnson's conduct.
755 S. W. 2d, at 97.
As to the State's goal of preventing breaches of the peace,
the court concluded that the ftag-desecration statute was
not drawn narrowly enough to encompass only those fiagburnings that were likely to result in a serious disturbance of
the peace. And in fact, the court emphasized, the fiag burning in this particular case did not threaten such a reaction.
"'Serious offense' occurred," the court admitted, "but there
was no breach of peace nor does the record refiect that the
situation was potentially explosive. One cannot equate 'serious offense' with incitement to breach the peace." Id., at 96.
The court also stressed that another Texas statute, Tex.

Page 44 of 91
c019_052_006_all_A1b.pdf

This document is from the collections at the Dole Archives, University of Kansas
http://dolearchives.ku.edu

8S-156-0PINION
TEXAS 11. JOHNSON

Penal Code Ann. 142.01 (1989), prolnoited breaches of the
peace. Citing Booa v. Barry, 485 U. S. 812 (1988), the court
decided that I 42. 01 demonstrated Texas' ability to prevent
disturbances of the peace without punishing this ftag desecration. 755 S. W. 2d, at 96.
Because it reversed Johnson's conviction on the ground
that f 42. 09 was unconstitutional as applied to him, the
state court did not address Johnson's IJ"illlDent that the
statute was, on its face, unconstitutionally vague and
overbroad. We granted certiorari, 488 U.S. (1988),
and now affi.nn.

II

Johnson was convicted of ftag desecration for burning the
fiag rather than for uttering insulting words. 1 This fact
'Because the proeecutor'a closini qument oblerved that J ohnaon had
Jed the protest.on in chant.a denounc:m, the 11&1 while it burned, Johnson
1ugests that he may have been convicted for utteriJli critical words rather
than for bumini the 1!af. Brief for Respondent 88-84. He relies on
Strut. v. New York, 894 U. S. 676, 678 (1969), in which we reversed a con. 'ric:tion obtained under a New York statute that prohibited publicly defying
or easting contempt on the ftae "either by words or act" because we were
persuaded that the defendant may have been convicted for his words alone.
Unlike the law we !aced in Street, however, the Texas ftae-deMeration
statute doet not on it.a face permit conviction for remarks critical of the
ftai, as J ohnaon himself admits. See Brief for Respondent 84. Nor was
the jury in this cue told that it could convict J ohnaon of 11&1 desecration if
it foand only that he had uttered words critical of the ftae and its referents.
John.son emphuiua, thouih, that the jury wu instnlcted-according to
Teus' law of parties-that "'a penon ii criminally responsible for an offeDSe committed by the conduct of another if actini with intent to promote
or assist the commission of the otrense, he solicits, encourages, directs,
aids, or attempts to aid the other person to commit the otrense.' " Brief
for Respondent 2, n. 2, quotin&' l Record 49. The State otrered this instruction because Johnson'• defen.te wu that he wu not the person who
had burned the ftae. Johnson did not object to this instruction at trial, and
although he challenied it on direct appeal, he did so only on the ,round
that there wu inlumcient evidence to support it. 706 S. W. 2d 120, 124
(Tex. App. 1986). It ii only in thia Court that Johnaon bu &rKUed that the
law-of-partiea inltnlction zniibt have led the jury to convict him for his
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10mewhat complicates our consideration of his conviction
mider the First Amendment. We must ftrst determine
whether Johnson's burning of the f!ag constituted expressive
conduct, permitting him to invoke the First Amendment in
challenging his conviction. See, '· g., Spence v. Washington, 418 U. S. 405, 409-411 (1974). If his conduct was
expressive, we next decide whether the State's regulation is
related to the suppression of free expression. See, e.g.,
United Statn v. O'Brien, 891 U. S. 867, 877 (1968); St>ence,
tupra, at 414, n. 8. Uthe State's regulation is not related to
expression, then the less stringent standard we announced in
United States v. O'Brien for regulations of noncommunicative conduct controls. See O'Brien, tupra, at 377. If it
is, then we are outside of O'Brien's test, and we must ask
whether this interest justifies Johnson's conviction under a
more demanding standard .' See Spence, l'Upra, at 411. A
words alone. Even if we were to bd that this ariument ill properly
railed here, however, we would conclude that it bu no merit in these ciremnstances. The instruction would not have permitted a conviction
merely !or the pejorative nature of Johnaon'a worda, and thole words
themselves did not encourare the bW'nini of the !ac aa the instruction
seems to require. Given the additional fact that "the bulk o! the State's
qument wu premised on J ohnaon'a culpability u a aole actor," ibid., we
&id it too unlikely that the jury convicted Johnson on the buiJ o! this alternative theory to consider reveraiq hi.a conviction on thia IJ'01Uld.
• Althourh Johnson bu raised a facial ch•Ilenp to Texaa' !ac-desecr ation atatute, we chooee to reaolve thia cue on the buia ofhia claim that the
statute u applied to him violates the First Amendmen t. Section 42. 09
reeuJ.ates only physical conduct with reapect to the a.,, not the written or
spoken word, and althourh one violates the statute only if one "knows" that
cne'a physical treatment of the Sar "'llri1l Mrioualy offend one or more
persons likely to obeerve or dilcover his action," Tex. Penal Code Ann.
f 42.09(b) (1989), this !act doea not necesaarily mean that the atatute applies only to ezprealive conduct protected by the First Amendment. Cf.
Smith v. Gogwn, 415 U. S. 566, 588 (1974) (WHITE, J., concurrini in jud&'ment) (statute prohibitiJli "contemptuous" treatment of bi encompasses
only expressive conduct). A tired penon miibt, for example, drai a bi
throuih the mud, knowiq that this conduct ill likely to ofl'end ot.hen, and
yet have no thoupt of expreaaine any idea; neither the lana'uaie nor the

Page 46 of 91
c019_052_006_all_A1b.pdf

This document is from the collections at the Dole Archives, University of Kansas
http://dolearchives.ku.edu

•

88-165-0PINIO N
TEXAS ti. JOHNSON

tJllrd possibility is that the State's asserted interest is simply
not implicated on these facts, and in that event the interest
drops out of the picture. See 418 U. S., at 414, n. 8.
The First Amendment literally forbids the abrid~ment

only of "speech," but we have long recognized that its protection does not end at the spoken or written word. While we
have rejected "the view that an apparently limitless variety
of conduct can be labeled 'speech' whenever the person engaging in the conduct intends thereby to express an idea,"
United Sta.ta v. O'Brien, aupra., at 376, we have acknowledged that conduct may be "sufficiently imbued with elements of communication to fall within the scope of the First
and Fourteenth Amendments ." Spence, aupra., at 409.
In deciding whether particular conduct possesses sufficient
communicative elements to bring the First Amendment into
play, we have asked whether ''[a]n intent to convey a particularized message was present, and [whether] the likelihood was great that the message would be understood by
those who viewed it." 418 U. S., at 410-411. Hence, we
have recognized the expressive nature of students' wearing
of black armbands to protest American military involvement
in Vietnam, Tinker v. Des Moinu Independent Community
SchA>Ol Dist., 393 U. S. 503, 505 (1969); of a sit-in by blacks in
a "whites only" area to protest segregation, Brown v. Louisiana, 383 U. S. 131, 141-142 (1966); of the wearing of American military uniforms in a dramatic presentation criticizing
American involvement in Vietnam, Schacht v. Unit.ed States ,
398 U. S. 58 (1970); and of picketing about a wide variety of

causes, see, e.g., Food Empfqyees v. Logan Valley Plaza,

Texas com-ta• interpretations of the statute precludes the J>OUlDility that
such a person would be proeec:uted !or ftar deNCration. Because the prosecution of a person who had not ellpied in expressive conduct would pose
a din'erent cue, and bec:auae we are capable of diaposina' o! thia case on
narrower aromu:Js, we address only Johnson's claim that 142.09 u applied
to political expression like hia violates the First Amendment.
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Inc., 891 U. S. 808, 813-814 (1968); UnitMl Stat61 v. Grace,

u. s.

461
171, 176 (1983).
Especially pertinent to this case are our decisions recognizing the communicative nature of conduct relating to &.gs.
Attaching a peace sign to the ftag, Spence, aupra., at 409-410;
saluting the fis.g, Barn8tte, 319 U. S., at 632; and displaying a
red fis.g, Stromberg v. California, 283 U. S. 859, 368-369
(1931), we have held, all may ftnd shelter under the First
Amendment. See also Smith v. Goguen, 415 U.S. 566, 588
(1974) (WHITE, J., conCUJTing in judgment) (treating flag
"contemptuously" by wearing pants with small fiag sewn into
their seat is expressive conduct). That we have had little
difficulty identifying an expressive element in conduct relating to flags should not be surprising. The very purpose of a
national flag is to serve as a symbol of our country; it is, one
might say, "the one visible manifestation of two hundred
years of nationhood." Id., at 603 (REHNQUIST, J., dissenting). Thus, we have observed:
"[T]he ftag salute is a form of utterance. Symbolism is a
primitive but effective way of communicating ideas.
The use of an emblem or flag to symbolize some system,
idea, institution, or personality, is a short cut from mind
to mind. Causes and nations, political parties, lodges
and ecclesiastical groups seek to knit the loyalty of their
followings to a flag or banner, a color or design."
Barnette, supra, at 632.
Pregnant with expressive content, ·the flag as readily signifies this Nation as does the combination of letters found in
"America."
We have not automatically concluded, however, that any
action taken with respect to our fiag is expressive. Instead,
in characterizing such action for First Amendment purposes,
we have considered the context in which it occurred. In
Spence, for example, we emphasized that Spence's taping of a
peace sign to his fiag was "roughly simultaneous with and
concededly triggered by the Cambodian incursion and the
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Kent State tragedy." 418 U. S., at 410. The State of
Washington had conceded, in tact, that Spence's conduct was
a form of communication, and we stated that "the State's concession is inevitable on this record." Id., at 409.
The State of Texas conceded for purposes of its oral argument in this case that Johnson's conduct was expressive conduct, Tr. of Oral Arg. 4, and this concession seems to us as
prudent as was Washington's in Spence. Johnson burned an
American ftag as part-indeed, as the culmination- of a political demonstration that coincided with the convening of the
Republican Party and its renomination of Ronald Reagan for
President. The expressive, overtly political nature of this
conduct was both intentional and overwhelmingly apparent.
At his trial, Johnson explained his reasons for burning the
flag as follows: "The American Flag was burned as Ronald
Reagan was being renominated as President. And a more
powerful statement of symbolic speech, whether you agree
with it or not, couldn't have been made at that time. It's
quite a just position [juxtaposition]. We had new patriotism
and no patriotism." 5 Record 656. In these circumstances,
Johnson's burning of the Bag was conduct "sufficiently imbued with elements of communication," Spence, 418 U. S., at
409, to implicate the First Amendment.

III
The Government generally has a freer hand in restricting
expressive conduct than it has in restricting the written or
spoken word. See O'Brien, 391 U. S. at 376-377; Clark v.
Community for Creative Non-Violence, 468 U. S. 288, 293
(1989) (slip
(1984); DalUu v. Stanglin, 490 U. S. - , conparticular
proscribe
however,
not,
may
op., at 5-6). It
be
might
"[W]hat
duct becauae it has expressive elements.
termed the more generalized guarantee of freedom of expression make! the communicative nature of conduct an inadequate basi8 for singling out that conduct for proscription. A
law directed at the communicative nature of conduct must,
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like a law directed at speech it.self, be justified by the substantial ahowing of need that the First Amendm ent requires." Community frrr Cna.tiw Non-Violence v. Watt,
2Z7 U. S. App. D. C. 19, 55-56, 700 F. 2d 586, 622-623 (1983)
(Scalia, J., dissenting), rev'd tub nom. Clark v. Community
/<YI' Creative N<m,. Violence, 468 U. S. 288 (1984) (emphasis in
original). It is, in short, not simply the verbal or nonverba l
nature of the expression, but the iovernm ental interest at
stake, that helps to determin e whether a restrictio n on that
expression is valid.
Thus, although we have recognized that where "'speech'
and 'nonspeech' elements are combined in the same course of
conduct, a sufficiently importan t rovernm ental interest in
regulating the nonspeech element can justify incidental limitations on First Amendm ent freedoms," O'Brien, 1upra, at
376, we have limited the applicability of O'Brien's relatively
lenient standard to those cases in which "the rovernm ental
interest is unrelated to the suppression of free expressio n."
Id., at 377; see also Spence, 418 U. S., at 414, n. 8. In stating, moreover, that O'Brien's test "in the last analysis is little, if any, different from the standard applied to time, place,
or manner restrictio ns," Clark, mpra, at 298, we have highlighted the requirem ent that the rovernm ental interest in
question be unconnected to expressio n in order to come
under O'Brien's less demanding rule.
In order to decide whether O'Brien's test applies here,
therefore, we must decide whether Texas has asserted an interest in support of Johnson's conviction that is unrelated to
the suppression of expression. If we find that an interest asserted by the State is simply not implicated on the facts before us, we need not ask whether O'Brien's test applies. See
Spence, aupra, at 414, n. 8. The State offers two separate
interests to justify this conviction: preventin g breaches of the
peace, and preservin g the fiag as a symbol of nationhood and
national unity. We hold that the ftrst interest is not impli-
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eat.ed on this record and that the second is related to the suppression of expression.

A

Texas claims that its interest in preventing breaches of the
peace justifies Johnson's conviction for ftag desecration.'
However, no disturbance of the peace actually OCCWTed or
threatened to occur because of Johnson's burning of the fiag.
Although the State stresses the disruptive behavior of the
protestors during their march toward City Hall, Brief for Petitioner 34-36, it admits that "no actual breach of the peace
occurred at the time of the fiagburning or in response to the
fiagburning." Id., at 34. The State's emphasis on the protestors' disorderly actions prior to arriving at City Hall is
not only somewhat surprising given that no charges were
brought on the basis of this conduct, but it also fails to show
that a disturbance of the peace was a likely reaction to Johnaon's conduct. The only evidence offered by the State at
trial to show the reaction to Johnson's actions was the testimony of several persons who had been seriously offended by
the flag-burning. Id., at 6-7.
The State's position, therefore, amounts to a claim that an
audience that takes serious offense at particular expression is
necessarily likely to disturb the peace and that the expres'Relying on our decision in Booa v. Ba~, '85 U. S. 312 (1988), Johnargues that this state interest ia related to the suppression of free exp-esaion within the meaning of UniUd Statu v. O'Brien, 891 U. S. 367
(1968). He reasona that the violent reaction to &,-burninp feared by
Texas would be the result of the mesaage conveyed by them, and that this
fact connects the State's interest to the suppression of expruaion. Brief
for Respondent 12, n. 11. This view hu found some favor in the lower

IOD

eoarts.

See MO'nf'Ot v. StaU Courl of Fulton

Count~,

739 F. 2d 568,

674-575 (CAll 1984). Jobnaon's theory may overread BOOI insofar as it
auuests that a desire to prevent a violent audience reaction ia "related to
expression" in the same way that a desire to prevent an audience from
being otrended ii "related to expression." Becauae we hd that the
State's interest in preventing breaches of the peace ia not implicated on
these fact.a, however, we need not venture further into this area.
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sion may be prohibited on this basis.• .Our precedents do
not countenance such a presumption. On the contrary, they
recognize that a principal "function of free speech under our
system of government is to invite dispute. It may indeed
best serve its high purpose when it induces a condition of unrest, creates dissatisfaction with conditions as they are, or
even stirs people to anger." TermifiUllo v. Chicago, 837
U.S. 1, 4 (1949). See also Coz v. Louiaiana, 879 U. S. 536,
551 (1965); Tinker v. Du Moines I~ School Dist.
893 U. S., at 508-509; Coate.a v. Cincinnati, 402 U. S. 611,
615 (1971); Hustl,er Magazine, Inc. v. Falwell, 485 U. S. 46,
55-56 (1988). It would be odd indeed to conclude both that
"if it is the speaker's opinion that gives offense, that consequence is a reason for according it constitutional protection,"
FCC v. Pacifica Foundation, 488 U. S. 726, 745 (1978) (opinion of STEVENS, J.), and that the Government may ban the
expression of certain disagreeable ideas on the unsupported
presumption that their very disagreeableness will provoke
violence.
·
Thus, we have not permitted the Government to assume
that every expression of a provocative idea will incite a riot,
but have instead required careful consideration of the actual
circumstances surrounding such expression, asking whether
the expression "is directed to inciting or producing imminent
lawless action and is likely to incite or produce such action."
Bra:ndenburg v. Ohio, 895 U. S. 444, 447 (1969) (reviewing
circumstances surrounding rally and speeches by Ku Klux
Klan). To accept Texas' arguments that it need only demonstrate "the potential for a breach of the peace," Brief for Petitioner 37, and that every Bag-burning necessarily possesses
that potential, would be to eviscerate our holding in Brandenburg. This we decline to do.
'There ia, of ccune, a tension between thia &rKWDent and the State's
claim that one need not actually cauae aerioua o1fenae in order to violate
142.09. See Brief for Petitioner 44.

Page 52 of 91
c019_052_006_all_A1b.pdf

This document is from the collections at the Dole Archives, University of Kansas
http://dolearchives.ku.edu

.,.

\

18-166-0PINION

12

TEXAS t1. JOHNSON

Nor does Johnson's expressive conduct fall within that
small class of "fiihting words" that are "likely to provoke the
averaae person to retaliation, and thereby cause a breach of
the peace." Chaplinaky v. NB'W Ha,mpakire, 815 U. S. 568,
574 (1942). No reasonable onlooker would have regarded
Johnson's generalized expreuion of dissatisfaction with the
policies of the Federal Government as a direct personal insult
or an invitation to exchange !sticuft's. See id., at 572-573;
Cantwell v. Ccm,necticut, 810 U. S. 296, 309 (1940); FCC v.
Pa,ci/ica Foundation, supra., at 745 (opinion of STEVENS, J.).
We thus conclude that the State's interest in maintaining
order is not implicated on these facts. The State need not
worry that our holding will disable it from preserving the
peace. We do not suggest that the First Amendment forbids a State to prevent "imminent lawless action." Brandenburg, supra., at 447. And, in fact, Texas already has a
statute specifically prohibiting breaches of the peace, Tex.
Penal Code Ann. § 42.01 (1989), which tends to confirm that
Texas need not punish this fiag desecration in order to keep
the peace. See Boos v. Barry, 485 U. S., at 327-329.

B
The State also asserts an interest in preserving the ftag
as a symbol of nationhood and national unity. In Spence, we
acknowledged that the Government's interest in preserving
the fiag's special symbolic value "is directly related to expression in the context of activity'' such as affixing a peace symbol
to a ftag. 418 U. S., at 414, n. 8. We are equally persuaded
that this interest is related to expression in the case of Johnson's burning of the fiag. The State, apparently, is concerned that such conduct will lead people to believe either
that the fiag does not stand for nationhood and national unity,
but instead refiects other, less positive concepts, or that the
concepts refiected in the fiag do not in fact exist, that is, we
do not enjoy unity as a Nation. These concerns blossom only
when a person's treatment of the f!ai communicates some
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message, and thus are related "to the suppression of free expression" within the meanin& of O'Brien. We are thus outside of O'Brien's test altogether.

IV
It remains to consider whether the State's interest in preserving the ftag as a symbol of nationhood and national unity
justifies Johnson's conviction.
As in Spence, "[w]e are confronted with a case of prosecution for the expression of an idea through activity," and "[a]ccordingly, we must examine with particular care the interests advanced by [petitioner] to support its prosecution."
418 U. S., at 411. Johnson was not, we add, prosecuted for
the expression of just any idea; he was prosecuted for his expression of dissatisfaction with the policies of this country,
expression situated at the core of OW' First Amendment values. See, e.g., Boos v. Barry, su.pra, at 318; Frisby v.
Schultz, 487 U. S. - , (1988).
Moreover, Johnson was prosecuted because he lmew that
his politically charged expression would cause "serious offense." If he had burned the ftag as a means of disposing of
it because it was dirty or tom, he would not have been convicted of ftag desecration under this Texas law: federal law
designates burning as the preferred means of disposing of a
ftag "when it is in such condition that it is no longer a fitting
emblem for display," 36 U.S. C. f 176(k), and Texas has no
quarrel with this means of disposal. Brief for Petitioner 45.
The Texas law is thus not aimed at protecting the physical
integrity of the ftag in all circumstances, but is designed instead to protect it only against impairments that would cause
serious ofrense to others.' Texas concedes as much: "Section 42.09(b) reaches only those severe acts of physical abuse
•Cf Smith. v. Gogu.en., '15 U. S., at 590-591 (BLACDruN, J., diasentin1) (emphuizini that lower court appeared to have construed at.ate statute sou to protect physical inteiJity of the~ in all cimunstances); i.d.,
at 597-698 (REHNQUIST, J., diuentinc) (aame).
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of the 1!ag canied oat in a way likely t.o be offensive. The
statute mandat.es intentional or lmowing abuse, that is, the
kind of mistreatment that is not innocent, but rather is intentionally designed to seriously otrend other individuals." Id.,
at 44.
Whether Johnson's treatment of the fiag violated Texas
law thus depended on the likely communicative impact of his
expressive conduct.' Our decision in Boos v. Barry, supra,
tells us that this restriction on Johnson's expression is content-based. In Boos, we considered the constitutionality of a
law prohibiting "the display of any sign within 50 feet of a foreign embassy if that sign tends to bring that foreign government into 'public odium' or 'public disrepute.'" Id., at 315.
Rejecting the argument that the law was content-neutral because it was justified by "our international law obligation to
shield diplomats from speech that offends their dignity," id.,
at 320, we held that a "[t]he emotive impact of speech on its
audience is not a 'secondary effect'" unrelated to the content
of the expression itself. Id., at 321, (purality opinion); see
'Texu sugesta that Johnson'• conviction did not depend on the onlookers' reaction to the ftar-burnini because 142.09 is violated only when a
penon physically mistreats the flag in a way that he "bowl will seriously
otrend one or more persona likely to obeerve or diac:over his action." Tex.
Penal Code Ann. I 42.09(b) (1969) (emphaaia added). -rhe 'serious offense' Janiuage of the statute," Texu U'i'lel, "refen to an individual's intent and to the manner in which the conduct ii effectuated, not to the reaction ol the crowd." Brief for Petitioner 4'. U the statute were aimed
Clllly at the aetor'1 intent and not at the communicative impact of his actions, however, there would be little reason for the law to be trigered only
when an audience ii *likely" to be present. At Johnson's trial, indeed, the
State itself eeema not to have teen the distinction between knowledge and
aetual communicative impact that it now atreaaa; it proved the element of
knowledge by otrerin& the testimony of persona who had in fact been seriously offended by Johnson's conduct. Id., at 6-7. In any event, we ftnd
the distinction between Texas' statute and one dependent on actual
audience reaction too precioua to be of constitutional liinificance. Both
kinds ol statutes clearly are aimed at protectin&' onlookers from being offended by the ideas expreued by the prohibited activity.
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also id., at 334, (BRENNAN, J., conconiJli in part and concurring in judgment).
According to the principles announced in Booa, Johnson's
political expression was restricted because of the content of
the message he conveyed. We must therefore subject the
State's asserted interest in preserving the special symbolic
character of the ftag to "the most exacting scrutiny." Boos
v. Barry, 485 U. S., at 821.'
Texas &r&Ues that its interest in preserving the fiag as a
symbol of nationhood and national unity survives this close
analysis. Quoting extensively from the writings of this
Court chronicling the Bag's historic and symbolic role in
our society, the State emphasizes the "'special place'" reserved for the fiag in our Nation. Brief for Petitioner 22,
quoting Smith v. Goguen, 415 U. S., at 601 (REHNQUIST, J.,
dissenting). The State's &riU?nent is not that it has an interest simply in maintaining the Bag as a symbol of 1omething,
no matter what it symbolizes; indeed, if that were the State's
position, it would be difftcult to see how that interest is
endangered by highly symbolic conduct such as Johnson's.
Rather, the State's claim is that it has an interest in preserving the ftag as a symbol of nationhood and national unity,
a symbol with a determinat e range of meanings. Brief for
Petitioner 20-24. According to Texas, if one physically
treats the fi.ag in a way that would tend to cast doubt on
either the idea that nationhood and national unity are the
Bag's referents or that national unity actually exists, the
•Our inquiry is, of course, bounded by the particular facts or this case
and by the statute under which J obnson wu convicted. 1bere was no evidence that Johnson himael1' stole the
be burned, Tr. of Oral Ara'· 17,
nor did the proeecution or the ariumenta urpd in support of it depend on
the theory that the !q WU stolen. Ibid. 1bua, 01.U' analyaia does not
rely on the way in which the !q WU acquired, and nothine in our opinion
should be taken to sunest that one ii free to steal a Sae so lo!li u one
later uaes it to communicate an idea. We a1ao emphui:.e that Johnson was
proaecuted onl11 for && desecration-not for trespaaa, cliaorderly conduct,

aae

or arson.

Page 56 of 91
c019_052_006_all_A1b.pdf

This document is from the collections at the Dole Archives, University of Kansas
http://dolearchives.ku.edu

---

88-155-0PINION

16

TEXAS ii. JOHNSON

message conveyed thereby is a harmful one and therefore
may be proln1>ited.•
If there is a bedrock principle underlying the First Amendment, it is t.hat the Government may not prolu1>it the expression of an idea simply because society finds the idea itself
offensive or disagreeable. See, 1. g., Hustler Magazine v.
Falwell, 485 U. S., at 55-56; City Council of Loa Angeles v.
Ta.zpayen for Vincent, 466 U. S. 789, 804 (1984); Bolger v.
Youngs Drug Producta Corp., 463 U.S. 60, 65, 72 (1983);
Carey v. Brown, 447 U. S. 455, 462-463 (1980); FCC v. Pacifica Foundation, 438 U. S., at 745-746; Young v. American Mini TMa.tres, Inc., 427 U. S. 50, 63-65, 67-68 (1976)
(plurality opinion); Buckley v. Valeo, 424 U. S. 1, 16-17
(1976); Gra:yned v. Rockf<Yrd, 408 U. S. 104, 115 (1972); Police Dept. of Chicago v. Mosley, 408 U. S. 92, 95 (1972);
Bachellar v. Maryland, 397 U. S. 564, 567 (1970); O'Brien,
391 U.S., at382; Brown v. Loui.riana, 883 U.S., at 142-143;
Stromberg v. California, 283 U. S., at 368-369.
We have not recognized an exception to this principle even
where our ftag has been involved. In Street v. New York,
394 U. S. 576 (1969), we held that a State may not criminally
punish a person for uttering words critical of the fiag. Rejecting the argument that the conviction could be sustained
on the ground that Street had "failed to show the respect for
our national symbol which may properly be demanded of
every citizen," we concluded that "the constitutionally guaranteed 'freedom to be intellectually . . . diverse or even con'Texas c1aiml that -Texas ia not endol'liJ1i, protectinr, avowing or
prohibitini any particular phil080phy." Brie! for Petitioner 29. If Texas
means to sugest that ita uaerted interest doea not prefer Democrats over
Soc:ialista, or Republicana over Democrata, for example, then it ia beside
the point, for Johmon does not rely on such an ariument. He ariues instead that the State'• desire to maintain the &i u a symbol of nationhood
mid national unity usumes that there ia only one proper view of the flag.
'nlus, if Tuaa means to &fiUe that it.a interest does not prefer an~ viewpoint over another, it ia mistaken; surely one's attitude towards the ftag
mid its referents ia a viewpoint.
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trary,' and the 'riiht to differ as to things that touch the
heart of the existing order,' encompass the freedom to ex-

press publicly one's opinions about our ftag, including those
~pinions which are defiant or contemptuous." Id., at 593,
quoting Barnette, 819 U. S., at 6'2. Nor may the Government, we have held, compel conduct that would evince respect for the flag. "To sustain the compulsory Aag salute we
are required to say that a Bill of Rights which guards the individual's right to speak his own mind, left it open to public
authorities to compel him to utter what is not in his mind."
Id., at 634.
In holding in Barnette that the Constitution did not leave
this course open to the Government, Justice Jackson described one of our society's defining principles in words deserving of their frequent repetition: "If there is any fixed star
in our constitutional constellation, it is that no official, high or
petty, can prescribe what shall be orthodox in politics, nationalism, religion, or other matters of opinion or force citizens to confess by word or act their faith therein." Id., at
642. In Spence, we held that the same interest asserted by
Texas here was insufficient to support a criminal conviction
under a flag-misuse statute for the tapini of a peace sign to
an American flag.
"Given the protected character of
[Spence's] expression and in light of the fact that no interest
the State may have in preserving the physical integrity of a
privately owned flag was significantly impaired on these
facts," we held, "the conviction must be invalidated." 418
U. S., at 415. See also Goguen, 415 U.S., at 588 (WHITE,
J., concurring in judgment) (to convict person who had sewn
a flag onto the seat of his pants for "contemptuous" treatment
of the ftag would be "[t]o convict not to protect the physical
integrity or to protect against acts interfering with the
proper use of the flag, but to punish for communicating ideas
unacceptable to the controlling majority in the legislature").
In short, nothing in our precedents suggests that a State
may foster its own view of the flag by prohibiting expressive
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eonduct relating to it.• To brini its &J"iUI!lent outside our
precedents, Texas attempts to convince us that even if its interest in preservini the flag's symbolic role does not allow it
to prohibit words or some expressive conduct critical of the
!ag, it does permit it to forbid the outriiht destruction of the
!ag. The State's argument cannot depend here on the distinction between written or spoken words and nonverbal conduct. That distinction, we have shown, is of no moment
where the nonverbal conduct is expressive, as it is here, and
where the regulation of that conduct is related to expression,
as it is here. See rupra, at 4-5. In addition, both Barnette
and Spence involved expressive conduct, not only verbal communication, and both found that conduct protected.
Texas' focus on the precise nature of Johnson's expression,
moreover, misses the point of our prior decisions: their enduring lesson, that the Government may not prohibit expression simply because it disagrees with its message, is not
dependent on the particular mode in which one chooses to express an idea. 11 If we were to hold that a State may forbid
•0ur decision in Halter v. Nebraaka, 206 U.S. 8' (1907), addressing
the validity o! a state Jaw prohibiting eerWn commercial UNI ot the flag, is
not to the contrary. That cue was decided "'nearly 20 yean betore the
Court concluded that the First Amendment applies to the Statea by virtue
ot the Fourteenth Amendment." Spenu v. Waa.\ington, 418 U. S. 406,
4.13, n. 7 (1974). More important, u we continually emphuized in Halter
itaelf, that cue involved purely commercial rather than political speech.
206 U. S., at 38, 41, 42, '6.
Nor does San 1'rcmcileo .Ara !c AthUtica v. Ol11~ CommitUe, 483
U. S. 622, 524 (1987), addressin& the validity ot CoJlireSS' decision to "authoriz[e] the United States Olympic Committee to prohibit certain commercial and promotional 1lle8 ot the word 'Olympic,'" relied upon by the
diuent, polt, at 9, even befin to tell ua whether the Government may
eriminally punish physical conduct towarda the &i enpred in u a means
ot political protest.
11
The diuent appean to believe that Johnaon's conduct may be prohibited and, indeed, criminally anctioned, because "hi8 act ••• conveyed
nothini that could not have been conveyed and wu not conveyed just as
forcetully in a dozen different ways." POlt, at 10. Not only does this as-
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fiag-burning wherever it is likely t.o endanger the ftaa''s symbolic role, but allow it wherever burning a ftag promotes that
role-u where, for example, a person ceremoniously burns a
dirty fiag-we would be saying that when it comes t.o impairing the 1lag's physical integrity, the 1lag itself may be used as
a symbol-u a substitute for the written or spoken word or a
"short cut from mind t.o mind"-only in one direction. We
would be permitting a State t.o "prescribe what shall be orthodox" by saying that one may burn the 1lag t.o convey one's
attitude t.oward it and its referents only if one does not endanger the fiag's representation of nationhood and national
unity.
We never before have held that the Government may ensure that a symbol be used t.o express only one view of that
symbol or its referents. Indeed, in Schacht v. United
States, we invalidated a federal statute permitting an actor
portraying a member of one of our armed forces t.o "'wear the
uniform of that armed force if the portrayal does not tend to
discredit that armed force.'" 898 U. S., at 60, quoting 10
U. S. C. § 772(f). This proviso, we held, "which leaves
Americans free to praise the war in Vietnam but can send
persons like Schacht to prison for opposing it, cannot survive
in a country which has the First Amendment." Id., at 63.
We perceive no basis on which to hold that the principle underlying our decision in Schacht does not apply to this case.
To conclude that the Government may permit designated
symbols to be used to communicate only a limited set of messages would be to enter teITitory having no discernible or defensible boundaries. Could the Government, on this theory,
prohibit the burning of state 1lags? Of copies of the Presidential seal? Of the Constitution? In evaluating these
lel"tion lit 1meaaily next to the dissent'• quite correct reminder that the
occupies a IDlique position in our IOciety-which demonstrates that
mesaqes conveyed without uae of the he are not "just aa forcefu[l)" as
thoee conveyed with it-but it alao ieJiores the tact that, in SP'"", 111.pra,
we "rejected summarily" this very claim. See 418 U. S., at 411, n. 4.

ftai
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choices under the First Amendment, how would we decide
which symbols were sufficiently special to warrant this
unique status? To do so, we would be forced to consult our
own political preferences, and impose them on the citizenry,
in the very way that the First Amendment forbids us to do.
See Carey v. Broum, 447 U. S., at 466-467.
There is, moreover, no indication-either in the text of the
Constitution or in our cases interpreting it-that a separate
juridical category exists for the American ftag alone. Indeed, we would not be surprised to learn that the persons
who framed our Constitution and wrote the Amendment that
we now construe were not known for their reverence for the
Union Jack. The First Amendment does not guarantee that
other concepts virtually sacred to our Nation as a wholesuch as the principle that discrimination on the basis of race is
odious and destructive-will go unquestioned in the marketplace of ideas. See Bra:ndenburg v. Ohio, 895 U.S. 444
(1969). We decline, therefore, to create for the ftag an exception to the joust of principles protected by the First
Amendment.
It is not the State's ends, but its means, to which we object. It cannot be gainsaid that there is a special place reserved for the Bag in this Nation, and thus we do not doubt
that the GOvernment has a legitimate interest in making efforts to "preserv[e] the national Bag as an unalloyed symbol
of our country." Speru:e, 418 U. S., at 412. We reject the
suggestion, urged at oral argument by counsel for Johnson,
that the Government lacks "any state interest whatsoever" in
regulating the manner in which the ftag may be displayed.
Tr. of Oral Arg. 38. Congress has, for example, enacted
precatory regulations describing the proper treatment of the
Bag, see 36 U.S. C. §§ 173-177, and we cast no doubt on the
legitimacy of its interest in making such recommendations.
To say that the Government has an interest in encouraging
proper treatment of the ftag, however, is not to say that it
may criminally punish a person for burning a Bag as a means
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of political protest. -National unity u an end which otftcials

may foster by penuuion and example is not in question.

The problem is whether 1Dlder our Constitution compulsion
as here employed is a permissible means for its achievement. n Barnette, 319 u. s., at 640.
We are fortified in today's conclusion by our conviction that
forbidding criminal punishment for conduct such as Johnson's
will not endanger the special role played by our ftag or the
feelings it inspires. To paraphrase Justice Holmes, we submit that nobody can suppose that this one gesture of an unknown man will change our Nation's attitude towards its flag.
See Abra?M v. United States, 250 U.S. 616, 628 (1919)
(Holmes, J., dissenting). Indeed, Texas' argument that the
burning of an American ftag "'is an act having a high likelihood to cause a breach of the peace,'" Brief for Petitioner 31,
quoting Sutherland v. DeWulf, 323 F. Supp. 740, 745 (SD Ill.
1971) (citation omitted), and its statute's implicit usumption
that physical mistreatment of the ftag will lead to "serious offense," tend to confirm that the ftag's special role is not in
danger; if it were, no one would riot or take of.fense because a
fiag had been burned.
We are tempted to say, in fact, that the flag's deservedly
cherished place in our community will be strengthened, not
weakened, by our holding today. Our decision is a reaffirmation of the principles of freedom and inclusiveness that the
fiag best refiects, and of the conviction that our toleration of
criticism such as Johnson's is a sign and source of our
strength. Indeed, one of the proudest images of our flag,
the one immortalized in our own national anthem, is of the
bombardment it survived at Fort McHenry. It is the Nation's resilience, not its rigidity, that Texas sees retlected in
the tlag-and it is that resilience that we reassert today.
The way to preserve the Bag's special role is not to punish
those who feel differently about these matters. It is to
persuade them that they are wrong. "To courageous, selfreliant men, with confidence in the power of free and fearless
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reasoning applied through the processes of popular government, no danger 1lowini from speech can be deemed clear
and present, unless the incidence of the evil apprehended is
so imminent that it may befall before there is opportunity for
full discussion. If there be time to expose through discussion the falsehood and fallacies, to avert the evil by the processes of education, the remedy to be applied is more speech,
not enforced silence." Whitney v. Ca,J,ifornia, 274 U. S. 357,
377 (1927) (Brandeis, J., concurring). And, precisely because it is our ftag that is involved, one's response to the ftagburner may exploit the uniquely persuasive power of the fiag
itself. We can imagine no more appropriate response to
burning a ftag than waving one's own, no better way to
counter a Bag-burner's message than by saluting the ftag that
burns, no surer means of preservini the dignity even of the
ftag that burned than by-as one witness here did-according
its remains a respectful burial. We do not consecrate the
ftag by punishing its desecration, for in doing so we dilute the
freedom that this cherished emblem represents.

v
Johnson was convicted for engaging in expressive conduct.
The State's interest in preventing breaches of the peace does
not support his conviction because Johnson's conduct did not
threaten to disturb the peace. Nor does the State's interest
in preserving the ftag as a symbol of nationhood and national
unity justify his criminal conviction for engaging in political
expression. The judgment of the Texas Court of Criminal
Appeals is therefore

Affirmed.
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conCUJTing.
I write not to qualify the words JUSTICE BRENNAN chooses
so well, for he says with power all that is necessary to explain
our ruling. I join his opinion without reservation, but with a
keen sense that this case, like others before us from time to
time, exacts its personal toll. This prompts me to add to our
pages these few remarks.
The case before us illustrates better than most that the judicial power is often difficult in its exercise. We cannot here
ask another branch to share responsibility, as when the argument is made that a statute is ftawed or incomplete. For we
are presented with a clear and simple statute to be judged
against a pure command of the Constitution. The outcome
can be laid at no door but ours.
The hard fact is that sometimes we must make decisions
we do not like. We make them because they are right, right
in the sense that the law and the Constitution, as we see
them, compel the result. And so great is our commitment to
the process that, except in the rare case, we do not pause to
express distaste for the result, perhaps for fear of undermining a valued principle that dictates the decision. This is one
of those rare cases.
Our colleagues in dissent advance powerful arguments why
respondent may be convicted for his expression, reminding
us that among those who will be dismayed by our holding will
be some who have had the singular honor of carrying the ftag
JUSTICE KENNEDY,
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in battle. And I agree that the ftag bolds a lonely place of
honor in an age when absolutes are distrusted and simple
truths are burdened by unneeded apologetics.
With ail respect to those views, I do not believe the Constitution gives us the riaht to rule as the dissenting members
of the Court urge, however painful this judgment is to announce. Though symbols often are what we ourselves make
of them, the flag is constant in expressing beliefs Americans
share, beliefs in law and peace and that freedom which sustains the human spirit. The case here today forces recognition of the costs to which those beliefs commit us. It is poignant but fundamental that the flag protects those who hold
it in contempt.
For all the record shows, this respondent was not a philosopher and perhaps did not even possess the ability to comprehend how repellent his statements must be to the Republic
itself. But whether or not he could appreciate the enormity
of the offense he gave, the fact remains that his acts were
speech, in both the technical and the fundamental meaning of
the Constitution. So I agree with the Court that he must go
free.

1

Page 65 of 91
c019_052_006_all_A1b.pdf

This document is from the collections at the Dole Archives, University of Kansas
http://dolearchives.ku.edu

......

SUPREME COURT OF THE UNITED STATES
No. 88-155

TEXAS, PETITIONE R v. GREGORY LEE JOHNSON
ON WRIT OF CERTIORARI TO THE COURT OF CRIMINAL
APPE~ OF TEXAS
[June 21, 1989]

CHIEF JUSTICE REHNQUIST, with whom JUSTICE WHITE
and JUSTICE O'CoNNOR join, dissenting.
In holding this Texas statute unconstitutional, the Court
ignores Justice Holmes' familiar aphorism that "a page of history is worth a volume of logic." New York Trust Co. v.
Eisner, 256 U.S. 345, 349 (1921). For more than 200 years,
the American fiag has occupied a unique position as the symbol of our Nation, a uniqueness that justifies a governmental
prohibition against flag burning in the way respondent Johnson did here.
At the time of the American Revolution, the fiag served to
unify the Thirteen Colonies at home, while obtaining recognition of national sovereignty abroad. Ralph Waldo Emerson's Concord Hymn describes the first skirmishes of the
Revolutionary War in these lines:
"By the rude bridge that arched the fiood
Their flag to April's breeze unfurled,
"Here once the embattled farmers stood
And fired the shot heard round the world. n
During that time, there were many colonial and regimental
fiags, adorned with such symbols as pine trees, beavers, anchors, and rattle snakes, bearing slogans such as "Liberty or
Death," ''Hope," "An Appeal to Heaven," and ''Don't Tread
on Me." The first distinctive fiag of the Colonies was the
"Grand Union Flag"-with 13 stripes and a British flag in the
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Jeft corner-which was ftown for the first time on January 2,
1776, by troops of the Continental Army around Boston. By
June 14, 1777, after we declared our independence from England, the Continental Congress resolved:
"That the ftag of the thirteen United States be thirteen
stripes, alternate red and white: that the union be thirteen stars, white in a blue field, representing a new constellation." 8 Journal of the Continental Congress
1774-1789, p. 464 (Ford Ed. 1907).
One immediate result of the ftag's adoption was that American vessels harassing British shipping sailed under an authori7.ed national fiag. Without such a ftag, the British could
treat captured seamen as pirates and hang them summarily;
with a national fiag, such seamen were treated as prisoners
of war.
During the War of 1812, British naval forces sailed up
Chesapeake Bay and marched overland to sack and burn the
city of Washington. They then sailed up the Patapsco River
to invest the city of Baltimore, but to do so it was first necessary to reduce Fort McHenry in Baltimore Harbor. Francis
Scott Key, a Washington lawyer, had been granted permission by the British to board one of their warships to negotiate
the release of an American who had been taken prisoner.
That night, waiting anxiously on the British ship, Key
watched the British fieet firing on Fort McHenry. Finally,
at daybreak, he saw the fort's American ftag still flying; the
British attack had failed. Intensely moved, he began to
scribble on the back of an envelope the poem that became our
national anthem:
"Oh! say can you see by the dawn's early light,
What so proudly we hailed at the twilight's last
gleaming?
Whose broad stripes and bright stars, thro' the
perilous fight,
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O'er the ramparts we watched were so pllantly
streaming?
And the rockets' red glare, the bombs bursting in air,
Gave proof thro' the night that our bi was still there.
Oh! say does that star-spangled banner yet wave
O'er the land of the free and the home of the brave?"
The American bi played a central role in our Nation's
most tragic conffict, when the North fought against the
South. The lowering of the American bi at Fort Sumter
was viewed as the start of the war. G. Preble, History of
the Flag of the United States of America 453 (1880). The
Southern States, to formalize their separation from the
Union, adopted the "Stars and Bars" of the Confederacy.
The Union troops marched to the sound of ''Yes We'll Rally
Round The Flag Boys, We'll Rally Once Again." President
Abraham . Lincoln refused proposals to remove from the
American flag the stars representing the rebel States, because he considered the conflict not a war between two nations but an attack by 11 States against the National Government. Id., at 411. By war's end, the American fiag again
fiew over "an indestructible union, composed of indestructible states." Texas v. White, 7 Wall. 700, 725 (1869).
One of the great stories of the Civil War is told in John
Greenleaf Whittier's poem, Barbara Frietchie:
"Up from the meadows rich with corn,
Clear in the cool September morn,
"The clustered spires of Frederick stand
Green-walled by the hills of Maryland.
''Round about them orchards sweep,
Apple and pear tree fruited deep,
"Fair as the garden of the Lord
To the eyes of the famished rebel horde,
"On that pleasant morn of the early fall
When Lee marched over the mountain wall;
"Over the mountains winding down,

Page 68 of 91
c019_052_006_all_A1b.pdf

This document is from the collections at the Dole Archives, University of Kansas
http://dolearchives.ku.edu

88-155-DISSENT

'

TEXAS ii. JOHNSON

Horse and foot, into Frederick town.
"Forty ftags with their silver stars,
Forty ftags with their crimson bars,
"Flapped in the morning wind: the sun
Of noon looked down, and saw not one.
"Up rose old Barbara Frietchie then,
Bowed with her fourscore years and ten;
'Bravest of all in Frederick town,
She took up the fiag the men hauled down,
"In her attic-window the staff she set,
To show that one heart was loyal yet.
"Up the street came the rebel tread,
Stonewall Jackson riding ahead.
"Under his slouched hat left and right
He glanced; the old ftag met his sight.
'"Halt!'-the dust-brown ranks stood fast.
'Fire!'-out blazed the rifie-blast.
"It shivered the window, pane and sash;
It rent the banner with seam and gash.
"Quick, as it fell, from the broken staff
Dame Barbara snatched the silken scarf.
"She leaned far out on the window-sill,
And shook it forth with a royal will.
"'Shoot if you must, this old grey head,
But spare your country's ftag,' she said.
"A shade of sadness, a blush of shame,
Over the face of the leader came;
"The nobler nature within him stirred
To life at that woman's deed and word;
"'Who touches a hair of yon grey head
Dies like a dog! March on! he said.
"All day long through Frederick street
Sounded the tread of marching feet:
"All day long that free ftag tost
Over the heads of the rebel host.
"Ever its torn folds rose and fell

Page 69 of 91
c019_052_006_all_A1b.pdf

This document is from the collections at the Dole Archives, University of Kansas
t::· http://dolearchives.ku.edu

- -.,~--:;:

-~.

·-~-'8-166-DISSENT

TEXAS ii. .JOHNSON

5

·On the loyal winds that loved it well;

.,And through the hill-pps sunset light
Shone over it with a wann iO(>d-night.
*Barbara Frietchie's work is o'er,
And the rebel rides on his raids no more.
*Honor to her! and let a tear
Fall, for her sake, on Stonewall's bier.
"Over Barbara Frietchie's grave,
Flag of Freedom and Union, wave!
"Peace and order and beauty draw
Round thy symbol of light and law;
"And ever the stars above look down
On thy stars below in Frederick town!"
In the First and Second World Wars, thousands of our
countrymen died on foreign soil fighting for the American
cause. At Iwo Jima in the Second World War, United
States Marines fought hand-to-hand against thousands of
Japanese. By the time the Marines reached the top of
Mount Suribachi, they raised a piece of pipe upright and
from one end fiuttered a fiag. That ascent had cost nearly
6,000 American lives. The Iwo Jima Memorial in Arlington National Cemetery memorializes that event. President
Franklin Roosevelt authorized the use of the fiag on labels,
packages, cartons, and containers intended for export as
lend-lease aid, in order to inform people in other countries
of the United States' assistance. Presidential Proclamation
No. 2605, 58 Stat. 1126.
During the Korean War, the successful amphibious landing
of American troops at Inchon was marked by the raising of an
American fiag within an hour of the event. Impetus for the
enactment of the Federal Flag Desecration Statute in 1967
came from the impact offiag burnings in the United States on
troop morale in Vietnam. Representative L. Mendel Rivers, then chairman of the House Armed Services Committee,
testified that, "The burning of the ftag ... has caused my
mail to increase 100 percent from the boys in Vietnam, writ-
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ing me and asking me what is goini' on in America." Hearings Desecration of the Flag, on H. R. 271 before Subcommittees No. 4 of the House Committee on the Judiciary,
90th Cong., 1st Sess. 189, (1967). Representative Charles
Wiggins stated: "The public act of desecration of our fiag
tends to undermine the morale of American troops. That
this finding is true can be attested by many Members who
have received correspondence from servicemen expressing
their shock and disgust of such conduct." 113 Cong. Rec.
16459 (1967).
The fiag symbolizes the Nation in peace as well as in war.
It signities our national presence on battleships, airplanes,
military installations, and public buildings from the United
States Capitol to the thousands of county courthouses and
city halls throughout the country. Two fiags are prominently placed in our courtroom. Countless fiags are placed
by the graves ofloved ones each year on what was first called
Decoration Day, and is now called Memorial Day. The fiag
is traditionally placed on the casket of deceased members of
the Armed Forces, and it is later given to the deceased's family. 10 U. S. C. §§ 1481, 1482. Congress has provided that
the fiag be fiown at half-staff upon the death of the President,
Vice President, and other government officials "as a mark of
respect to their memory." 36 U.S. C. §175(m). The fiag
identifies United States merchant ships, 22 U.S. C. f 454,
and "[t]he laws of the Union protect our commerce wherever
the fiag of the country may fioat." United States v. Guthrie,
17 How. 284, 309 (1855).
No other American symbol has been as universally honored
as the ftag. In 1931, Congress declared "The Star Spangled
Banner" to be our national anthem. 36 U. S. C. f 170. In
1949, Congress declared June 14th to be Flag Day. f 157.
In 1987, John Philip Sousa's "The Stars and Stripes Forever"
was designated as the national march. Pub. L. 101-186, 101
Stat. 1286. Congress has also established "The Pledge of Allegiance to the Flag" and the manner of its deliverance. 36
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U. S. C. 1172. The bi has appeared as the principal symbol on approximately 33 United States postal stamps and in
the design of at least 43 more, more times than any other
symbol. United States Postal Service, Definitive Mint Set
15 (1988).
Both Congress and the States have enacted numerous laws
regulating misuse of the American fiag. Until 1967, Congress left the regulation of misuse of the ftag up to the States.
Now, however, Title 18 U. S. C. l700(a), provides that:
"Whoever lmowingly casts contempt upon any fiag of the
United States by publicly mutilating, defacing, defiling,
burning, or trampling upon it shall be fined not more
than $1,000 or imprisoned for not more than one year, or
both."
Congress has also prescribed , inter alia, detailed rules for
the design of the ftag, 4 U. S. C. 11, the time and occasion of
fiag's display, 86 U. S. C. f 174, the position and manner of
its display, § 175, respect for the fiag, § 176, and conduct during hoisting, lowering and passing of the ftag, § 177. With
the exception of Alaska and Wyoming, all of the States now
have statutes prohibiting the burning of the ftag. 1 Most of
See Ala. Code f 13A-ll-12 (1982); Ariz. Rev. Stat. Ann. f 13-3703
(1978); Ark. Code Ann. f 5-51-207 (1987); Cal. Mil. & Vet. Code Ann. f 614
(West 1988); Colo. Rev. Stat. f 18-11-204 (1986); Conn. Gen. Stat.
f 53-258a (1985); Del. Code. Ann., Tit. 11, §1331 (1987); Fla. Stat.
§256.05-256.051 (1975); Fla. Stat. 1876.52 (1976); GL Code Ann. t 50-3-9
(1986); Haw. Rev. Stat. f 711-1107 (1988); Idaho Code f 18-3401 (1987); Ill.
Rev. Stat., ch. 1, '1f 3307, 8351 (1980); Ind. Code 135-45-1-4 (1986); Iowa
Code 132.1 (1978 and Supp. 1989); Kan. Stat. Ann. §21-4114 (1988); Ky.
Rev. Stat. Ann. f 525.110 (Michie Supp. 1988); La. Rev. Stat. Ann.
I 14:116 (West 1986); Me. Rev. Stat. Ann., Tit. 1, 1254 (1979); Md. Ann.
Code, Art. 27, f 83 (1988); Mus. Gen. Lawe I 264, 5 (1980); Mich. Comp.
Laws 1750.246 (1968); Minn. Stat. 1609.40 (1987); Miss. Code Ann.
197-7-39 (1973); Mo. Rev. Stat. 1578.095 (Supp. 1989); Mont. Code Ann.
145-8-215 (1987); Neb. Rev. Stat. 128-928 (1985); Nev. Rev. Stat.
1201.290 (1986); N. H. Rev. Stat. Ann. §646.1 (1986); N. J. Stat. Ann.
I 2C:33-9 (West 1982); N. M. Stat. Ann. 180-21-4 (1984); N. Y. Gen. Bus.
Law 186 (McKinney 1988); N. C. Gen. Stat. I 14-881 (1986); N. D. Cent.
1
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the state statutes are pattemed after the Uniform Flag Act
of 1917, which in f 8 provides: "No penon shall publicly
mutilate, deface, defile, defy, trample upon, or by word or
act cast contempt upon any such ftag, standard, color, ensign
or shield." Proceedings of National Conference of Commissioners on Uniform State Laws 323-324 (1917). Most were
passed by the States at about the time of World War I.
Rosenblatt, Flag Desecration Statutes: History and Analysis, 1972 Wash. U. L. Q. 193, 197.
The American ftag, then, throughout more than 200 years
of our history, has come to be the visible symbol embodying
our Nation. It does not represent the views of any particular political party, and it does not represent any particular
political philosophy. The ftag is not simply another "idea" or
"point of view'' competing for recognition in the marketplace
of ideas. Millions and millions of Americans regard it with
an almost mystical reverence regardless of what sort of social, political, or philosophical beliefs they may have. I cannot agree that the First Amendment invalidates the Act of
Congress, and the laws of 48 of the 50 States, which make
criminal the public burning of the ftag.
More than 80 years ago in Halter v. Nebraska, 205 U. S. 34
(1907), this Court upheld the constitutionality of a Nebraska
statute that forbade the use of representations of the American fiag for advertising purposes upon articles of merchandise. The Court there said:
"For that ftag every true American has not simply an
appreciation but a deep affection. . . . Hence, it has
Code 112.1-07-0'l (1985); Ohio Rev. Code Ann. f 2927.ll (1987); Okla.
Stat., Tit. 21, 1372 (1983); Ore. Rev. Stat. 1166.075 (1987); 18 Pa. Cons.
Stat. I 2102 (1983); R. I. Gen. Lawa f 11-15-2 (1981); S. C. Code
H 16-17-220, 16-17-230 (1985) and Supp. 1988; S. D. Codified Laws
I 22-9-1 (1988); Tenn. Code Ann. H 39-5-843, 39-5-847 (1982); Tex. Penal
Code Ann. I '2.09 (1974); Utah Code Ann. f 76-9-601 (1978); Vt. Stat.
Ann., Tit. 18, I 1908 (llr74); Va. Code f 18.2-'88 (1988); Wash. Rev. Code
19.86.030 (1988); W. VL Code f 61-1-8 (1989); Wis. Stat. I 946.05 (1981).
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often occurred that insults to a .fl&& have been the cause

of war, and indignities put upon it, in the presence of
those who revere it, have often been resented and sometimes punished on the spot." ld., at 41.
On1y two Terms ago, in San Franciaco Arts & Athletics,
Inc. v. United States Olympic Committee, 483 U. S. 522
(1987), the Court held that Congress could iJ'8l'lt exclusive
use of the word "Olympic" to the United States Olympic
Committee. The Court thought that this "restrictio[n] on
expressive speech properly [was] characterized as incidental
to the primary congressional purpose of encouraging and rewarding the USOC's activities." Id., at 536. As the Court
stated, "when a word [or symbol] acquires value 'as the result
of organization and the expenditure of labor, skill, and
money' by an entity, that entity constitutionally may obtain a
limited property right in the word [or symbol]." Id., at 532,
quoting bt:ternationa.l News Service v. Associated Press, 248
U. S. 215, 239 (1918). Surely Congress or the States may
recognize a similar Interest in the ftag.
But the Court insists that the Texas statute prohibiting the
public burning of the American ftag infringes on respondent
Johnson's freedom of expression. Such freedom, of course,
is not absolute. · See Schenck v. United States, 249 U. S. 47
(1919). In Chaplinsky v. New Hampshire, 315 U. S. 568
(1942), a unanimous Court said:
"Allowing the broadest scope to the laniUage and purpose of the Fourteenth Amendment, it is well understood that the right of free speech is not absolute at all
times and under all circumstances. There are certain
well-defined and narrowly limited classes of speech, the
prevention and punishment of which have never been
thought to raise any Constitutional problem. These include the lewd and obscene, the profane, the libelous,
and the insulting or 'fighting' words-those which by
their very utterance infiict injury or tend to incite an immediate breach of the peace. It has been well observed
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that such utterances are no essential part of any exposition of ideas, and are of such slight social value as a
step to truth that any benefit that may be derived from
them is clearly outweighed by the social interest in order
and morality." Id., at 571-572 (footnotes ommitted).
The Court upheld Chaplinsky's conviction under a state statute that made it unlawful to "address any offensive, derisive
or annoying word to any person who is lawfully in any street
or other public place." Id., at 569. Chaplinsky had told
a local Marshal, "You are a God damned racketeer" and a
"damned Fascist and the whole government of Rochester are
Fascists or agents of Fascists." 11rid.
Here it may equally well be said that the public burning of
the American ftag by Johnson was no essential part of any exposition of ideas, and at the same time it had a tendency to
incite a breach of the peace. Johnson was free to make any
verbal denunciation of the flag that he wished; indeed, he was
free to burn the ftag in private. He could publicly burn other
symbols of the Government or effigies of political leaders.
He did lead a march through the streets of Dallas, and conducted a rally in front of the Dallas City Hall. He engaged
in a "die-in" to protest nuclear weapons. He shouted out
various slogans during the march, including: "Reagan, Mondale which will it be? Either one means World War Ill";
"Ronald Reagan, killer of the hour, Perfect example of U. S.
power"; and "red, white and blue, we spit on you, you stand
for plunder, you will go under." Brief for Respondent 3.
For none of these acts was he BJTested or prosecuted; it was
only when he proceeded to burn publicly an American fiag
stolen from its rightful owner that he violated the Texas
statute.
The Court could not, and did not, say that Chaplinsky's utterances were not expressive phrases -they clearly and succinctly conveyed an extremely low opinion of the addressee.
The same may be said of Johnson's public burning of the fiag
in this case; it obviously did convey Johnson's bitter dislike
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But his act, like Chaplinsky's provocative
words, conveyed nothini that could not have been conveyed
and was not conveyed just as forcefully in a dozen dift'erent
ways. As with "fiihting words," so with ftag burning, for
purposes of the First Amendment: .I t is "no essential part of
any exposition of ideas, and [is] of such slight social value as
a step to truth that any benefit that may be derived from [it]
is clearly outweighed" by the public interest in avoiding a
probable breach of the peace. The hiafiest courts of several
States have upheld state statutes prohibiting the public burning of the fiag on the grounds that it is so inherently infiammatory that it may cause a breach of public order. See,
e.g., State v. Royal, 113 N. H. 224, 229, 305 A. 2d 676, 680
(1973); State v. Waterman, 190 N. W. 2d 809, 811-812 (Iowa
1971); see also State v. Mitchell, 32 Ohio App. 2d 16, 30, 288
N. E. 2d 216, 226 (1972).
The result of the Texas statute is obviously to deny one in
Johnson's frame of mind one of many means of "symbolic
speech." Far from being a case of "one picture being worth
a thousand words," fiag burning is the equivalent of an inarticulate grunt or roar that, it seems fair to say, is most
likely to be indulged in not to express any particular idea, but
to antagonize others. Only five years ago we said in Los Ange~s City Council v. Tarpayers for Vincent, 466 U. S. 789,
812 (1984), that "the First Amendment does not guarantee
the right to employ every conceivable method of communication at all times and in all places." The Texas statute deprived Johnson of only one rather inarticulate symbolic form
of protest-a form of protest that was profoundly offensive to
many-and left him with a full panoply of other symbols and
every conceivable form of verbal expression to express his
deep disapproval of national policy. Thus, in no way can it
be said that Texas is punishing him because his hearers-or
any other group of people-were profoundly opposed to the
message that he sought to convey. Such opposition is no
proper basis for restricting speech or expression under the
of his country.
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First Amendment. It was Johnson's use of this particular
symbol, and not the idea that he sought to convey by it or by
his many other expressions, for which he was punished.
Our prior cases dealing with ftag desecration statutes have
left open the question that the Court resolves today. In
Street v. Nf'W York, 894 U. S. 676, 679 (1969), the defendant
burned a ftag in the street, shouting UWe don't need no
damned Bag" and, "[i]f they let that happen to Meredith we
don't need an American ftag." The Court niled that since
the defendant might have been convicted solely on the basis
of his words, the conviction could not stand, but it expressly
reserved the question of whether a defendant could constitutionally be convicted for burning the ftag. Id., at 581.
Chief Justice Wan-en, in dissent, stated: "I believe that the
States and Federal Government do have the power to protect
the fiag from acts of desecration and disgrace. . . . [I]t is
difficult for me to imagine that, had the Court faced this
issue, it would have concluded otherwise." Id., at 605 (Warren, C. J., dissenting). Justices Black and Fortas also expressed their personal view that a prohibition on ftag burning
did not violate the Constitution. See id., at 610 (Black, J.,
dissenting) ("It passes my belief that anything in the Federal
Constitution bars a State from making the deliberate burning
of the American Flag an offense"); id., at 615-617 (Fortas, J.,
dissenting) ("[T]he States and the Federal Government have
the power to protect the ftag from acts of desecration committed in public. • . . [T]he fiag is a special kind of personality. Its use is traditionally and universally subject to special
rules and regulation. . . . A person may 'own' a fiag, but
ownership is subject to special burdens and responsibilities.
A Bag may be property, in a sense; but it is property burdened with peculiar obligations and restrictions. Certainly
• . . these special conditions are not per se arbitrary or beyond governmental power under our Constitution'').
In Spence v. Washington, 418 U. S. 405 (1974), the Court
reversed the conviction of a college student who displayed

Page 77 of 91
c019_052_006_all_A1b.pdf

This document is from the collections at the Dole Archives, University of Kansas
http://dolearchives.ku.edu

88-155-DI~NT

TEXAS w. JOHNSON

lS

the ftag with a peace symbol &mxed to it by means of removable black tape from the window of his apartment. Unlike
the instant case, there was no risk of a breach of the peace,
no one other than the arresting officers saw the ftag, and the
defendant owned the fiag in question. The Court concluded
that the student's conduct was protected under the First
Amendment, because "no interest the State may have in preserving the physical integrity of a privately owned fiag was
significantly impaired on these facts." Id., at 415. The
Court was careful to note, however, that the defendant "was
not charged under the desecration statute, nor did he permanently disfigure the ftag or destroy it." Ibid.
In another related case, Smith v. Gog~, 415 U. S. 566
(1974), the appellee, who wore a small fiag on the seat of his
trousers, was convicted under a Massachusetts ftag-misuse
statute that subjected to criminal liability anyone who "publicly . . . treats contemptuously the fiag of the United
States." Id., at 568-569. The Court affirmed the lower
court's reversal of appellee's conviction, because the phrase
"treats contemptuously'' was unconstitutionally broad and
vague. Id., at 576. The Court was again careful to point
out that "[c]ertainly nothing prevents a legislature from defining with substantial specificity what constitutes forbidden
treatment of United States fiags." Id., at 581-582. See
also id., at 587 (WHITE, J., concWTing in judgment) ("The
ftag is a national property, and the Nation may r~gulate those
who would make, imitate, sell, possess, or use it. I would
not question those statutes which proscribe mutilation, defacement, or burning of the fiag or which otherwise protect
its physical integrity, without regard to whether such conduct might provoke violence. . . . There would seem to be
little question about the power of Congress to forbid the
mutilation of the Lincoln Memorial. . . . The fiag is itself a
monument, subject to similar protection"); id., at 591
{BLACKMUN, J., dissenting) ("Goguen's punishment was con-
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stitutionally pe:rmisslole for harmin& the physical inteerity of
the flag by wearing it atllxed to the seat of his pants").
But the Court today will have none of this. The uniquely
deep awe and respect for our ft.a& felt by virtually all of us are
bundled off under the rubric of "designated symbo~," ante,
at 19, that the First Amendment proluoits the rovemment
from "establishing." But the rovernment has not "established" this feeling; 200 years of history have done that. The
government is simply recognizing as a fact the profound regard for the American ftag created by that history when it
enacts statutes prohibiting the disrespectful public burning of
the fiag.
The Court concludes its opinion with a regrettably patronizing civics lecture, presumably addressed to the Members of
both Houses of Congress, the members of the 48 state legislatures that enacted prohibitions against ftag burning, and the
troops fighting under that ftag in Vietnam who objected to its
being burned: "The way to preserve the ftag's special role is
not to punish those who feel differently about these matters.
It is to persuade them that they are wrong." Anu, at 21-22.
The Court's role as the final expositor of the Constitution is
well established, but its role as a platonic guardian admonishing those responsible to public opinion as if they were truant
school children has no similar place in our system of government. The cry of "no taxation without representation"
animated those who revolted apinst the English Crown to
found our Nation-the idea that those who submitted to government should have some say as to what kind of laws would
be passed. Surely one of the high purposes of a democratic
society is to legislate against conduct that is regarded as evil
and profoundly oft'ensive to the majority of people-whether
it be murder, embezzlement, pollution, or ftag burning.
Our Constitution wisely places limits on powers of legislative majorities to act, but the declaration of such limits by
this Court "is, at all times, a question of much delicacy, which
ought seldom, if ever, to be decided in the affirmative, in a
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doubtful case." Fz..tcker v. Pd, 6 Cranch 87, 128 (1810)
{Marshall, C. J.). Unc:ritical extension of constitutional protection to the burning of the ftag risks the frustration of
the very purpose for which orpnized governments are instituted. The Court decides that the American B.ag is just another symbol, about which not only must opinions pro and con
be tolerated, but for which the most minimal public respect
may not be enjoined. The government may consc:ript men
into the Armed Forces where they must fight and perhaps
die for the fi.ag, but the government may not prohibit the
public burning of the banner under which they fight. I
would uphold the Texas statute as applied in this case. 1

1
In holdini that the Texas statute u applied to Johnson violates the
First Amendment, the Court does not consider Johnson's c1aima that the
statute is unconstitutionally vque or overbroad. Brief for Respondent
24-30. I think those c1aima are without merit. In New York Sta.U Club
.Aa111. v. Cit71 of New York, 487 U.S.-, (1988), we stated that a
facial challenie is only proper under the First Amendment when a statute
can never be applied in a permiaaible manner or when, even i! it may be
validly applied to a particular defendant, it is so broad as to reach the p~
tec:ted speech of third parties. While Tex. Penal Code Ann. f 42.09 (1989)
"may not satisfy those intent on ~ fault at any cost, [it is] set out in
tenns that the ordinary person exercising ordinary common sense can sufftciently understand and comply with." CSC v. Letter- Carriers, 413 U. S.
548, 579 (1973). By de&ing "deseerate" u "deface," "damage" or otherwise "physically mistreat" in a manner that the actor knows will "seriously
o1fend" others, f 42.09 only prohibit.a Saerant ac:ta of physical abuse and
destruction of the ft.a& of the sort at iuue here-aoakini a 1lai with !iihter
ftuid and iiJUtini it in public-and not any of the examples of improper ftai
etiquette cited in Respondent'• brief.
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SUPREME COURT OF THE UNITED STATES
No. 88-165

TEXAS, PETITIONER v. GREGORY LEE JOHNSON
ON WRIT OF CERTIORARI TO THE COURT OF CRIMINAL
APPEALS OF TEXAS
[June 21, 1989)

JUSTICE STEVENS, dissenting.
As the Court analyzes this case, it presents the question
whether the State of Texas, or indeed the Federal Government, has the power to prohibit the public desecration of the
American fiag. The question is unique. In my judgment
rules that apply to a host of other symbols, such as state
fiags, armbands, or various privately promoted emblems of
political or commercial identity, are not necessarily controlling. Even if fiag burning could be considered just another species of symbolic speech under the logical application
of the rules that the Court has developed in its interpretation
of the First Amendment in other contexts, this case has an
intangible dimension that makes those rules inapplicable.
A country's fiag is a symbol of more than "nationhood and
national unity." Ante, at 9, 12, 13, 15, 19, 22. It also signifies the ideas that characterize the society that has chosen
that emblem as well as the special history that has animated
the growth and power of those ideas. The fieurs-de-lis and
the tricolor both symbolized "nationhood and national unity,"
but they had vastly different meanings. The message conveyed by some fiags-the swastika, for example-may survive long after it has outlived its usefulness as a symbol of
regimented unity in a particular nation.
So it is with the American fiag. It is more than a proud
symbol of the courage, the determination, and the gifts of
nature that transformed 13 fiedgling Colonies into a world
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power. It is a symbol of freedom, of equal opportunity, of
religious tolerance, and of goodwill for other peoples who
share our aspirations. The symbol caITies its message to
dissidents both at home and abroad who may have no interest
at all in our national unity or survival.
The value of the ftag as a symbol cannot be measured.
Even so, I have no doubt that the interest in preserving that
value for the future is both significant and legitimate. Conceivably that value will be enhanced by the Court's conclusion that our national commitment to free expression is so
strong that even the United States as ultimate guarantor of
that freedom is without power to prohibit the desecration of
its unique symbol. But I am unpersuaded. The creation of
a federal right to post bulletin boards and graffiti on the
Washington Monument might enlarge the market for free expression, but at a cost I would not pay. Similarly, in my considered judgment, sanctioning the public desecration of the
fiag will tarnish its value-both for those who cherish the
ideas for which it waves and for those who desire to don the
robes of martyrdom by burning it. That tarnish is not justified by the trivial burden on free expression occasioned by requiring that an available, alternative mode of expression-including uttering words critical of the fiag, see Street v. New
York, 394 U. S. 576 (1969)-be employed.
It is appropriate to emphasize certain propositions that are
not implicated by this case. The statutory prohibition of fiag
desecration does not "prescribe what shall be orthodox in
politics, nationalism, religion, or other matters of opinion or
force citizens to confess by word or act their faith therein."
West Virginia Board of Education v. Barn£tte, 319 U. S.
624, 642 (1943). The statute does not compel any conduct or
any profession of respect for any idea or any symbol.
Nor does the statute violate "the government's paramount
obligation of neutrality in its regulation of protected communication." Young v. American Mini Theatres, Inc., 427
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U. S. 50, 70 (1976) (plurality opinion). The content of respondent's message has no relevance whatsoever to the case.
The concept of "desecration" does not tum on the substance
of the message the act.or intends to convey, but rather on
whether those who view the act will take serious offense.
Accordingly, one intending to convey a message of respect
for the fiag by burning it in a public square might nonetheless
be guilty of desecration if he lmows that others-perhaps
simply because they misperceive the intended message-will
be seriously offended. Indeed, even if the actor knows that
all possible witnesses will understand that he intends to send
a message of respect, he might still be guilty of desecration .
if he also knows that this understanding does not lessen the
offense taken by some of those witnesses. Thus, this is not
a case in which the fact that "it is the speaker's opinion
that gives offense" provides a special "reason for according it
constitutional protection," FCC v. Pacifica Foundation, 438
U. S. 726, 745 (1978) (plurality opinion). The case has nothing to do with "disagreeable ideas," see ante, at 11. It involves disagreeable conduct that, in my opinion, diminishes
the value of an important national asset.
The Court is therefore quite wrong in blandly asserting
that respondent "was prosecuted for his expression of dissatisfaction with the policies of this country, expression situated at the core of our First Amendment values." Ante, at
13. Respondent was prosecuted because of the method he
chose to express his dissatisfaction with those policies. Had
he chosen to spray paint-or perhaps convey with a motion
picture projector-his message of dissatisfaction on the facade of the Lincoln Memorial, there would be no question
about the power of the Government to prohibit his means
of expression. The prohibition would be supported by the
legitimate interest in preserving the quality of an important
national asset. Though the asset at stake in this case is in-
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'tangi'ble, given its unique
value, the same interest supports a
11.

prohibition on the desecration of the American fiag. •
The ideas of h'berty and equality have been an irresistible force in motivating leaders like Patrick Henry, Susan B.
Anthony, and Abraham Lincoln, schoolteachers like Nathan
Hale and Booker T. Washington, the Philippine Scouts who
fought at Bataan, and the soldiers who scaled the bluff at
Omaha Beach. If those ideas are worth fighting for-and
our history demonstrates that they are-it cannot be true
that the fiag that uniquely symbolizes their power is not itself
worthy of protection from unnecessary desecration.
I respectfully dissent.

•The Court suggests that a prohibition against 1!ag desecration is not
content-neutral because this form of symbolic speech is only used by per·
sons who are critical of the 1iai or the ideas it represents. In making this
suggestion the Court does not pause to consider the far-reaching consequences of its introduction of disparate impact analysis into our First
Amendment jurisprudence. It seems obvious that a prohibition again.st
the desecration of a gravesite is content-neutral even if it denies some protesters the right to make a symbolic statement by extinguishing the 1!ame
in Arlington Cemetery where John F. Kennedy is buried while permitting
others to salute the 1!ame by bowing their heads. Few would doubt that
a protester who extinguishes the ftame has desecrated the gravesite, reprdless of whether he prefaces that act with a speech explaining that his
purpose is to express deep admiration or wunitigated scorn for the late
President. Likewise, few would claim that the protester who bows his
head has desecrated the i?'llvesite, even i! he make clear that his purpose is
to show disrespect. In such a case, u in a 1!ag burning cue, the prohi·
bition apinst desecration has absolutely nothing to do with the content of
the message that the symbolic speech ia intended to convey.
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(b) Tma baa not auerted an interest in support o! Johnson'• conviction that is unrelated to the mppreaaion o! expreaaion and would therefore permit application o! the test aet forth in Utt.iUd Statu v. O'Brien,
891 U. S. 367, whereby an important eovernmental interest in reauJ.at.ini nmispeech can jaltity incidental limitations on First Amendment
freedoms when speech and DODlpMCh elementa are combined in the
aame coone o! conduct. An interest in prevent.inc breaches o! the
peace is not implic:at.ed on this record. Expreuion may not be prohibited on the basis that an audience that takes serious o1rense to the expression may disturb the peace, lince the Government cannot uaume
that every expression of a provocative idea will incite a riot but must
look to the actual circumstances 1U1TOunding the expression. Johnson's
expression of dissatisfaction with the Federal Government's policies also
does not fall within the claaa of "1lgbting words" likely to be seen as a
direct personal m.ult or an invitation to exchange ftsticu!!s. This
Court's holding does not forbid a State to prevent "imminent lawless action" and, in fact, Texas baa a law apecifically prohibitin& breaches of the
peace. Texas' interest in preserviJli the 11.ag as a symbol of nationhood
and national unity is related to expression in this cue and, thus, falls
outaide the O'Brien test. Pp. 8-12.
(c) The latter interest does not justify Johnson's conviction. The restriction on Johnson'• political expreaaion ii content.baaed, since the
Texas statute is not aimed at protecting the physical intei?'ity of the fiag
in all cirC'umstancel, but ii deaiped to protect it from intentional and
knowing abuse that causes serious o1renae to others. It ia therefore
subject to "the most uactini scrutiny." Booa v. Barrv, 485 U. S. 312.
The Government may not prohibit the verbal or nonverbal expression of
an idea merely because society 1lnds the idea otrenaive or diaaireeable,
even where our Sq ii involved. Nor may a State foeter ita own view of
the flq by prohibitiq expreuive conduct relating to it, aihce the Government may not permit designated symbols to be used to communicate
a limited aet o! meuaps. Moreover, this Court will not create an exception to these principles protected by the First .Amendment for the
American ftag alone. Pp. 12-22.
'156 S. W. 2d 92, afftrmed.
BRENNAN, J., delivered the opinion of the Court, in which MARsHALL,
BLACJOruN, ScALIA, and KENNEDY, JJ., joined. KENNEDY, J., filed a
conc:urring opinion. REHNQUIST, C. J., ftled a dissenting opinion, in
which WBI'I'E and O'CoNNoR, JJ., joined. STEVENS, J ., filed a dissenting
opinion.
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W:

SUPREME COURT OF THE UNITED STATES
Syllabus

TEXAS v. JOHNSON
CERTIORARI TO THE COURT OF CRIMINAL APPEALS OF TEXAS
No. 88-155.

AJ-iued March 21, 1989-Decided June 21, 1989

During the 1984 Republican National Convention, respondent Johnson participated in a political demonstration to protest the policies of the Reagan
administration and some Dallas-based corporations. After a march
through the city streets, Johnson burned an American 1!ag while protesters chanted. No one was physically injured or threatened with injury,
althouib several witneaaes were seriously ofrended by the Bai-burning.
Johnson was convicted of desecration of a venerated object in violation of
a Texas statute, and a state court of appeals afftrmed. However, the
Texas Court of Criminal Appeals reversed, holdini that the State, conaistent with the First Amendment, could not punish Johnson for burning
the 1!.ag in these circumstances. The court tlrst found that Johnson's
burning of the ftag was expressive conduct protected by the First
Amendment. The court concluded that the State could not criminally
sanction 1!.ag desecration in order to preserve the 1!.ag as a symbol of national unity. It also held that the statute did not meet the State's goal of
preventing breaches of the peace, since it was not drawn narrowly
enough to encompass only those 1!.ag-burnings that would likely result in
a serious disturbance, and since the ftag-burning in this cue did not
threaten such a reaction. Further, it stressed that another Texas statute prohibited breaches of the peace and could be used to prevent disturbances without punishina this ftag desecration.

Held: Johnson's conviction for 1!ag desecration is inconsistent with the
First Amendment. Pp. 4-22.

(a) Under the circumstances, Johnson's burning of the ftag constituted
expressive conduct, pennitting him to invoke the First Amendment.
The State conceded that the conduct was expressive. OcewTing as it
did at the end of a demonstration coinciding with the Republican National Convention, the expressive, overtly political nature of the conduct
was both intentional and overwhehningly apparent. Pp. 4-8.
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TO: SENATOR
FM: WALT

IF THE WASHINGTON TIMES HOMOSEXUAL SCANDAL COMES UP:
o IMMEDIATELY STATE THAT IT IS AN ONGOING CRIMINAL
INVESTIGATION. AT THIS POINT, ALL THE DETAILS ARE COMING FROM THE
PRESS.
o IF WE HAVE LEARNED ANYTHING AT ALL FROM THE 4 0WER DEBACLE,
IT IS TO DEMAND THE MOST CAREFUL AND ACCURATE FACTS.
INNUENDO,
SMEARS AND RUMORS CAN NOT BE TOLERATED.

o PEOPLE'S LIVES AND REPUTATIONS ARE AT STAKE. HAVING SAID
THAT, IF LAWS ARE BROKEN, IF NATIONAL SECURITY IS THREATENED,
THEN IT IS IMPERATIVE THAT THE INVESTIGATION PROCEED WITH VIGOR.
o WITH REGARD TO THE ELIZABTH DOLE CONNECTION

PLEASE REFER TO THE ATTACHED QUOTEs (n•~T f"~)·
o OR, YOU CAN PIVOT OFF THE
THE DOUBLE STANDARD ON ETHICS:
GLORIOUS SPORT WHEN REPUBLICANS
POSTS.
TOWER, BORK AND REAGAN "SLEAZE "
JIM WRIGHT AND COELHO.

( PAUL BALACH ))

STORY AND GET THE FOCUS BACK ON
OUTCRY WHEN DEMOCRATS GO DOWN,
ARE KICKED THROUGH THE GOAL
,
1
VS. SAD ENDING TO GOOD MEN LIKE
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June 30, 1989
TO:

SENATOR DOLE

FROM:

DAVID TAYLOR

SUBJECT:

S&L Update for Face the Nation

Update:
The Senate selected 8 Senators to serve on the conference, 5
from the Banking Committee and 3 from the Finance Committee.
In
the House, things are a bit more complicated. At last count, the
House had appointed a total of 95 members from 5 different
Committees to serve on the conference.
The conferees are scheduled to begin work on the day that the
Senate comes back in session (July 11th). Senate Banking
Committee Chairman Don Riegle has been elected chairman of the
conference, and I understand that he plans to begin work on the
major issues right away.
Talking Points:
o

This is a massive piece of legislation.
It lays the
groundwork for a structural overhaul of the thrift regulatory
system and provides a funding mechanism for the largest
bailout in history -- the total cost could run over $157
billion over the next 10 years.

o

There are major differences between the House and Senate
versions of the S&L Reform bill. The funding and housing
provisions are obvious examples. My hope is that the
conferees will decide to include the toughest provisions in
both bills in the conference agreement.

o

If I had one thing to say to the conferees on this bill, I
would say this. We owe the American taxpayer our best effort
to ensure that this never happens again. That means holding
firm on tough capital requirements and keeping the bill from
getting bogged down with special interest amendments.
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