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Another duty and an important one is set forth in 60-3815 which 

requires the Sheriff to execute every summons, order or other 

process and return the same as required by law, and if he fails 

to do so, unless he make it appear to the satisfaction of the 

court that he was prevented by inevitable accident from so doingo 

he shall be amerced by the court in a sum not exceeding one thousand 

dollars upon motion and ten days' notice, and shall be liable to 

the action of any person aggrieved by such failure. This is an 
A 

important provision and one which should �~�n�c�o�u�r�a�g�e� Sheriffs to be ( 

prompt in serving summons, levying executions and serving all other 

writs, subpoenas and other orders of the court as failure to do so 

could possibly cost you considerable money. 

Of course, there are many other important duties of the Sheriff, 

perhaps the most painful one being collection of taxes as set forth 

in 79-2101, et seq, and assisting in income tax collections, 79-3235. 

An interesting statute is 19-819, which states, 

"No Sheriff, ·Undersheriff or Deputy shall appear 

or advise as . attorney or counsel, in any case 

in any court." 

I might go a step further and suggest that Sheriffs refrain from 

giving any legal advice whether in or out of court. The best 

practice is to direct the inquiring party to his or her attorney. 

There is no doubt that the Sheriff is the state's chief executive 

administrative officer in his countyo This is clearly stated in 
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the case of State v.McCarty, Supreme Court case decided in 1919, 

104 Kan.301. In that case both a constable and sheriff had a 

warrant for the same person. The constable had areested the 

defendant and the sheriff appeared with another warrant and took 

control of the defendant. This apparently made the constable mad 

for at any rate the .constable and another defendant jumped the 

sheriff outside and assaulted him and otherwise willfully obstructed 

justice and the court said on page 305, 

"The defendants (constables) were not equal in authority 
~ 

with the sheriff o If the constable had been present when 

the sheriff appeared the sheriff would have had the right 

to supersede him. It is true that a constable exercises 

powers of the same general character as those of the sheriff, 

respecting, preserving public peace, apprehending criminals 

and the like. But the sheriff is the state's chief executive 

and administrative officer in his county. In the exercise of 

executive and administrative functions, in preserving the public 

peace, in vindicating the law and preserving the rights of 

government, he represents the sovereignty of the state, and he 

has no superior in his county. 

Now with these references to the duties of County Attorneys and 

Sheriffs generally I think in a few minutes I can set forth some of 

( 

J 
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my ideas on inter-office cooperation and relations. We can readily 

see by reference to the statutes and cases above quoted that there 

is a wide distinction between the duties of the County Attorney and 

the Sheriff as we all know, or should all know. I think we all 

agree that the County Attorney has no authority to make arrests, 

that is any more authority than any other private c'itizen and the 

Sheriff has no authority to prosecute anyone but between the time 

of arrest and pro~ecution there are certain things that can be done 

to help both offices. 

1. The County Attorney appreciates very much the Sheriff who 

makes a full and complete investigation of all cases, particularly 

felonies. The Sheriff, his Undersheriff and Deputies are the investi-

gating officers. You and your Deputies have had training in investi-

gating techniques and should know how to take statements, how to 

look for evidence, how to preserve evidence and do other routine 

things of an investigative nature. The County Attorney is the 
11prosecutor11 and should not be called upon to interrogate every 

suspect in every case in which an arrest is made. It is certainly 

gratifying to a County Attorney to have the case "made" by the 

Sheriff's ·office and then the County Attorney after reviewing ~he 

statements taken by the Sheriff and his Deputies can if he deems 

it necessary assist in further interrogation or direct the Sheriff 

to assist him in further interrogation for investigation. I might 

( 

J 
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add at this point that every case should be treated as though it 

would be tried before a jury. We are ali too lax and many times 

we are "up against it" as we are not prepared for trial and the 

defendant knowing this will enter a plea of not guilty forcing 

the state either to ·abandon the prosecution or to make a miserable 

showing before a jury. Of course, in serious cases involving personal 

injury, murder, rape or major crimes with reference to property, 

the County Attorney should actively cooperate with the Sheriff's 

office in the taking of statements and assisting in other investi-

gations within his knowledge. It is well to remember that the 

County Attorney is by himself in most Kansas counties and if he is 

required to talk to all witnesses and suspects he is putting him-

self in a position of having to take the witness stand and by so 

doing having to employ special counsel to prosecute the action. This 

is an added reason why the investigation should be carried out by 

the Sheriff's office rather than by the County Attorney.'s officeo 

2. In all major cases the County Attorney and Sheriff should co-

operate on news releases. . I think one thing that perturbs County 

Attorneys generally is reading in the evening paper that so and so 

will be prosecuted for so and so, "the Sheriff stated today".· Now 

as the cases above indicate the Sheriff has no authority to prose-

cute while the County Attorney has authority in prosecuting all 

cases, either felonies or misdemeanors. Now the bad part about 

such publicity is that in the event further investigation should 

( 
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reveal such a prosecution is not warranted then both the Sheriff 

and County Attorney receive unfavorable publicity. The County 

Attorney is required to file a motion to reduce the charge or 

dismiss the action and this, of course, reflects upon the County 

Attorney primarily as the next days paper will state the "County 

Attorney dismissed the action which the Sheriff stated yesterday 

would be prosecuted'~. 

I think in a large part this problem, when it does arise, is 

the fault of the newspaper as well as the fault of the County 

Attorney and Sheriff, as in many cases the news-hound does not 

know, or care, about the practical aspects of the situation, but 

is understandably looking for news and if he finds a willing Sheriff 

he will, of course, take full advantage of it. Now, of course, this 

same rule should not be applied in all cases, though "two heads are 

still better than one", and I believe in fairness to everyone concerned 

in the county the Sheriff should always contact the County Attorney 

on any questionable matter, even though it may involve only a traffic 

violation. It always disturbs me very much to dismiss cases that 

probably should not have been filed in the first place. I might add 

that we very closely together in our county and such instance~ have 

been kept to a minimum because of what I feel is good cooperation 

between the County Attorney's office and Sheriff's office in Russell 

County. 

3. Neither the County Attorney nor Sheriff should play games 

with each other, and if there is a matter of considerable importance 

/ 
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affecting anyone in the county or if a crime has been committed, 
neither the County Attorney nor Sheriff should take the "what's 
my secret" attitude towards the matter. Together the County 
Attorney and Sheriff are responsible for law enforcement and 
prosecution, and any matter of importance should be brought to 
the attention of both the County Attorney and Sheriff at the earliest 
possible time. I have known of cases where because of petty jealousy 
the County Attorney, or Sheriff, has withheld information from each 
other on particular cases. The results are generally disastrous to I 

I 

both the County Attorney and Sheriff and always cause some embarrass-
ment to some one, which is unnecessary to say the least. 

4. I would suggest the County Attorneys and Sheriffs in the 
.various counties periodically have county wide law enforcement meet- ·, 
ings. Invite all the constables, justices of the peace, mayors, 
marshals, city police and other persons interested in law enforce-
ment. I might add that we have had several of these meetings in 
Russell County, and in fact at our last meeting about six months 
ago we invited County Attorneys and Sheriffs and other enforcement 
officers from surrounding counties. The prime benefit of these 
meetings is exchange of ideas and the obtaining of general infor-
mation from one another, just as is being done at this meeting here 
today. What I do not know, you may know, and vice versa. 
In addition, these meetings on a county wide level are of great benefit 
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I will be happy to do so and would be happy to appear before 

any of your county law enforcement groups, or meetings. Thank 

you. 

I 
! 
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