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DOLE SAYS HOUSE

~AILS

AMERICAN PEOPLE WITH BALANCED BUDGET REJECTION

WASHINGTON-- Senator Robert Dole (R.-Kan.} today said the House of Representatives
failed the American people by rejecting the proposed constitutional amendment to
balance the budget and impose tighter fiscal restraints on Conqress.
"Today's vote is a backward step away from fiscal responsiblility, and a
great disappointment for American taxpayers, who have the right to expect better
from Congress on an issue of this

magnitud~.

then we ought to have a balanced Congress.

If we can't have a balanced .budget,
Hopefully the voters will respond

to the regrettable House action and give us a new Congress in November that can
ar·1d will reverse today' s decision. "
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SECTIO~-BY-SECTION

~sex

Discrimination in the

SUMMARY

u. s . Code Reform

~ct"

MILITARY

*10 u. s . c . 3683 (Section 101 (c)) applies to nurses , \/Omen mer1ic~l
specialists and similar enployePs of the Army Medic?l ncpRr~m0rt who
received special lppointments during ~orld ~~r II . It identifies
various pcrio(1s of service' >Jhich are credite~hle for retirement
eligibility anrl for computing retirement pay . t t applies only to
service comp]Pte~ before J?nuary 1, 1Q4Q . DOD h~s indic?tee that the
section is probably obsolete because ~11 personnel with service prior
to 19~q should have retire~ by no\ . The Act would repe~l Section
:rn< , but contains a grannparent clause in the event that there may be
persons stiJl on active duty .
*10

u. s . c .

..,qr.1 (Section 101 (b)) also appli0s to nurses , women medical

and sirnili'lr enpJoyees of the Arny Mec'lic21 Departnent who
recei ""=d sped e~J. appointments during \"-'orld ~·ar TI. It provic1 eS that.
personnel in these categories who served before July 1, 19A~ in ~
higher active duty grade, can be retire~ in that grade . Again, DOD
hns indicated that the section is probably obsoJcte as ?nyone with
service prior to 10~~ should h?ve retired by now . The Act would
repeal Section "lQc3 , but contains a grandparnnt clause in the event
that there may be persons still on active duty .
specia~ists

10 U. S . C. 1300.

(Sect i on 10l(c)) c>llows " members of nrmed forces <-nd
capable of hearing arms" to use rifle ranges
operated by the Secretary of the Army . The Act would amend Section
4309 by chi'lnging "nillcs " to " persons ".
able - bodie~

~~les

1 0 U• S • C • I! r.; 5 1 ( Sect ion 1 0 1 ( c'l ) )
P ll o ws the Sec ret a r y of tIt e l\ r my to
provide equipment to any school t.hat does not h2ve an ROTC unit. but
does have a course in military training and at least "100 physically
fit male students ". The Act would amend Section 4'551 by deleting
" me1l~

*Women in these classes of service received appointments to higher
grades during '''•'TT , but were then demoted after the wnr \vas over .
..,
Sections 1SP~ , ?9r3 , BG83 an~ RO~~ were necessary to restore benefits
Jost as a result of the nemotion .

i
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10 !J . S. C. "71/.(cl) (Section 10l(e)) contains the priority list for the
disposition of effects of dece~sed military personnel by summary court
martial . The list gives preference to a "son" over 2 "daughter" a
"f~ther" over ~ "mother" and a "brother" over a "sister" .
The ~ct
would amend cection 1712(c) so that f~mily members are treated on a
s0x-neutral b~sis .
JO U. S . C. 4713(a) (2) (Section lOl(f)) contains the same priority list
for the ~isposition of effects of certain dece~sed military personnel
which have heen held by the Army for three years after death . The Act
would amend Section ~713(~) (2) so that family mPmbers are treate~ on a
sex-neutral brsis .
24 u. s . c . 1)2 (Section lOS) a11ows the inmate of a soldier ' s home to
have the inmate's pension pai~ to a "child, wife, or parPnt living".
The Act would amend Section 52 by replocing "wife" Hith "spouse".

50 U. S.C . 1591 - 1598 . (Section 10<1) AlJ sections refer to P. L. 7?350~ , which provided temporary appointments for Army Nurse Corp
members, women medical specialists or similar employees of the Army
Medico] Department . They contain separate st~ndards for these classes
of female personnel in such areas as retirement grade ~no pay ,
computation of length of service, uniform allowance , rank, p?y and
travel ~llowances . P.L. 78-3509 was passed only for World W~r II and
is now, therefore, obsolete . The Act wou1~ repeal these provisions,
but contoins ~ sPvings p ~ ovision clarifying that the repeal is not in
any way to affect the present status of women who received these
appointments .

10 U. S . C . 5896-99 , (Section l02(a)-(d)) generally provides separate
promotion consideration for men and women a~ong Naval rnd Marine Corps
Reserve officers . A DOD Ta~k Force charged with the responsibility of
reviewing and proposing comprehensive reforms in the reserve system
(ROP~A Study Group) has alrea~y recommende~ that such distinctions be
eliminated . The Act would amend Section 5Q9~-S9 so that Naval and
Marine Corps Reserve officers receive the same promotion
consideration, regardless of sex .
10 U. S . C . ~403 (Section lO?(e)) authorizes the Secretary of the Navy~
to eliminate women officers from active futy st8tus in the ~ev~J ?n~
Marine Corps Reserve . Agajn, the ROPMA Study Group hns ~lreacy
recommRnded that this section should be repealed, so thPt women c?n be
eliminated from active st~tus only under the s~me conditions that
would require men from being eliminnted from the cctive list . The Act
would repeo] Section ~A03 .
10 u. s .c . 7~01 (Section 102(f)) lists, Rmong others, the "widows" hut
r}'ot the \\'idowers of members of t_he Navy as persons who mi'ly use
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commissc?ries . The Act v.ould 2menc'l Section 7')01 by replacing " wic'lo\/S"
with "surviving spouses " .
Air Force
10 U. S . C . e')83 (Se~tion t03(a)) applies to nurses , women me~ical
specialists end similar employees of the Air Force Medicr.J Department
who received special ~ppointments during Worlc'l War II. It identifies
various periods of service which are creditable for retirement
eligibility and for computing retirement pay .
It applies only to
service completed before January 1, 1949 . DOD has indicated that the
section is probably obsolete because all personnel with service prior
to 19~9 should have retired by now . The Act would repec?l Section
3~83 , but contains a gr~n~parent clause in the event that there might
still be persons on active duty.
10 u. s . c . R9~3 (Section 103(b)) 2pplies to nurses, women me0ical
specialists and similar employees of the Air Force ~edical Department
who rece i ved special appointments during World War IT. It provides
that personnel in these categories who serv~d before July 1, 10~~ in a
higher active duty grade , can be retired in that grade . ~gain , DOD
has indicated that the Section is probably obsolete as anyone with
service prior to J94r-; should have retired by no\1 . The ~ct woul<l
repeal Section 99')3 , but contains a gr2nc'lparent ~lause in the event
th2t there may still be a few persons on nctive duty .
10 !J.S . C . ~t:;SI (Section l03(c))aJlov;s t:hc Secretary of the ldr Force
to provide equipment to any school that does not have an ~OTC unit but
~oes have a course in military training and at least "100 physically
fit male students ". The Act would 2mend Section qr-;51 by deleting
"mal~

10 u. s .c . 9712 {Section 103(d}) contains the priority list for the
disposition of effects of 0eCP2Sed military p0rsonnel hy summary court
martial . As is the case with the Army , it gives priority to male
family members . The Act would amen0 Section 9712 so that f?miJy
members are treated on a sex-neutral basis .
10 u. s .c . 9713 {Section 103(e)) contains the same priority list for
the disposition of effects of eece~sef military personnel by a
~·
Soldier ' s home anc'l woulc'l be amended so that family members are treated
on ~ sex-neutral basis .
Coast Guard
{The Coast Guard now allows women to
the service . )
i

particip~te

in all components of
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14 IJ . S . C. 371 (Section 108 (C'l)) provides that only " male citizens •••
may be enlisted as " Bnd "m~le enlisted members of tl1e Coast Guard •••
may be design~te~ as aviation cadets ". The Act would amend ~ection
371 by deleting " male ".
(The Coast Guard no longer h~s avi~tion
c2nets . However , because the Coast GuCird mc?y wish to resurrect the
program in the future , the Section shoul~ be amen~ed , not repe~lPn . )
J.ll u. s . c . llE'7 (Section 108(h)) 1 ists, among others, the "widov•s " but
not the widowers of members of the Coast Guard os persons who M~y use
commissaries . The Act would amend ~ection JP~ by repl~cing "widows "
with "su r viving spouses ".
~G IJ . S . C. 599
(Section llO(b)) allows for the allotment of a portion
of sailor ' s wages.to "his grandparents, parents , w5fe, sister or
children ". The Act would "'mend Section ')9° to pe r mit. allotment of
wages to the " sailor ' s grandparents, parents , spouse, sibling , or
children" •

U. S . C . 5t;l (Section 110 (c)) C>llows for the npprenticing only of
"boys" to the sea service . The Act would amend Section 5~1 by
replacing " boys" wi'~ "youths" .

.li<;

Benefits for cpouscs and FamiJies
5 U. S . C . 2108(3) (f)&(g} (Section 301) provide f.or benefits
to "mothers" but not fathers of disabled veterans or other
who lost their lives during active duty under cert?in sets
circumstances . The Act wouJCI amend Section 210P(J) (f)&(g)
both parents of the veteran would be eligible for benefits
the criteria specified in the statute .

to he pcdr1
individuals
of
so thi'lt
if they met

30 U. S . C . 90?(?) (Section ~32) ~efines, for purposes of black lung
benefits, a "depen~ent" ~s including "wife" and "widow" but not
husbands an c1 .... i co \.Je r s • 3 C U• ~ • c . P tP ( r) , 9 0? ( e) , 9 0 2 (g) , 9 21 , <J 2 2 ( i'l)
922(b), 923(h), 92Ll(2)&(e), 931, end 934 also contc.in the sex-based
references of "wife" and " widow" as a result of this definition of
" dependent ". These sections would he Amended so that "husb~nds" and
" wi d owers " are incluoed i"lS dependants AS well . The DepC~rtment of
Lat>or

h.~s

a] ready so amenr1e0 its regu1i'tions .

,

.....

42 u. s .c . 1652 (Section 329) is a Jittle used section of the Defense
Base Compensation Act .
It provides that compensation to " oependents"
of aliens and nonnationals inclufes the "wife" but not the husband.
The section would be ~mended by replacing "wife" with "spouse ".

I

13 U. S . C. 771 E 772 (Sections In9(a)&(b)) provide survivor's benefits
for the "widows " but not the widowers of Lighthouse Service Personnel .
The Act would amend Sections·771 & ~72 by replacing " widows " with
"surviving spouse ".
(The Lighthouse Service is no longer a separnt.e
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service of the Coast Guard and the class of persons to whom Sections
771 & 772 ~pplies is extremely small , if any . )
18 u. s .c . ~056 (Section 313) provides only for Secret Service
protection of a former President ' s "wife" or "wi~ow ". The Act would
amen~ Section ~05~ by changing "wif~" to "spouse" ~n~ " widow" to
"surviving spouse ".
2e u. s . c . ~04 (Section 328) ~llows the Director of the Arlministrative
Of fice of the u. s . Courts to regulate ?.nrl poy annuities to "Hino~.o1s " of
judges. P . L. 94-544 extended benefits to both the widows 2nd widowers
of judges on ? sex-neutroJ basis , hut failed to correct Section ~04 .
The !let w·ould amend Section '-i04 by repli'lcing "widow" with "surviving
spouse" .
Immigration nnd

Naturaliz~tion

8 U. S. C. 1557 (Section 302(e)) prohibits the transportation in foreign
commerce of "women and girls " for the purposes of prostitution and
debauchery . The Act would amend cection 1557 by replCid ng " women C~ni.l
girls " \vith " ~du]ts and youths ".
8 u. s . c . 1353 (Section ?02(a)) outhorizes payment of the
transport2tion expenses of the "wives" an~ dependent children of
employees of INS performing duties in foreign countries . The Act
would amend Section 1353 hy providing for the expenses of "spous~s " of
INS employees , consistent with current practice .

i
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u. s . c .

1452 (Section 302(c)) provides procedures to procure
of citizenship for persons who derived u. s . citizenship
through the naturalization of~ parent or "husband". The Act would
amen~ Section 1~52 by changing "husb~nd" to "spouse".

certific~tes

**B u. s . c . 145l(e) (Section 302(b)) provides that the revocation of a
person ' s citizenship or naturaJiz~tion shall not affect any right or
privilege of the person ' s ""'life" or minor child which wou1c1 have
derived if the revocation had not occurre~ . The Act woulf amend
Section 145l(e) by changing "wife" to "spouse ".
**8 u. s .c . 1489 (Section 302(~)) provi.ces that notwithstC~nding any
treaty or convention to the contrary no "woman" is to 1ose U. S .
nationRlity bec2use of m~rriage to an alien , or through resi~ence
abroa~ following such a marriage .
The Act woul~ ~menc Section 1~89 hy
changing "woman" to. "person".
22 U. S . C. ?14 (Section 302(f)) excuses the p~yment of passport fees
for a "widow" of a deceesed member of th~ Armed Forces who is
travelling abroa~ to visit the grnve of the deceased . ~le Act would
~mend Section 214 by changing "wi~ow" to "surviving spouse" .

**These statutes are "protective" in nature . That Is, they were
designed to protect women from laws existing in the early part of
the century in this t:ountry, and the customs and conv~ntions of.
forejgn countries, mc>king the legrJ stntus of D woman r1ependent on
that of her husband . Because there are no similar known laws,
customs , or conventions affecting men , rephrfsing the language of
these statutes in sex-neutral terms will not bestow c?ny additional
citizenship rights, priveleges, etc . that do not aJready exist
under current Jaw .

,.·

i
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~Pcurity * **

42 U. S . C. 402 (b) , (c) , (e) &(f) (Section 201) provi~es for the pay~ent of
benefits to aged ~ivorced wives and aqe~ or ~isabled surviving
divorced wives, hut benefits are not provided for similarly situ~te~
men . These provisions have been hel? unconstitution~J in a number of
court decisions ~nd benefits are currently also being pc-i~ to aged
divorced husbands and aged surviving divorced husb~nos, baser on th~ir
former wives' ea r nings . ~he ~ct would 2men~ these Sections to conform
to the court decisions .
42 u. s .c . 402(b)&(g) (Section 206) provi~e benefits for a mother who
has in her care a .chiJd of her retired, di.sc?bler , or decenserl husb;:~nc .
Benefits are not provided for similarly situated men . This
distinction \.Jas heln unconstitutionc:l in Weinbergc>r v l•'iescnfE'lc' , .!17.0
U. S . 53~ (1975), other court decisions and subsequent C'ldministrative
decisions . Currently a similarly situated f?ther can also qualify for
benefits based on his ret i red , disabled , or deceased wife's p~st
earn i ngs . The Act would amend these Sections to conform to the court
c'eciF-"jons .
42 u. s .c . 402(e) &(f) (Section ~02) provices that wido\/S and widowers
who remarry before age ~0 are treate~ differently with resp~ct to
their eligibility for benefits based on their deccc-sed spouses '
earnings . A woman may qualify for benefits ?S R surviving spouse ,
even though she has remarr i ed , so long as she is not m~rried at thr
time she c:~pplies for bene-fits . I\ man on the other hcmd , currently
loses forever his eligibility as a surviving spouse of his deceased
working wife if he rPrnarrles before c>ge ro . This ~istinction was hel~
to be unconstitutional in Ntertz v I·l.3rris, ~97 F . Supp . 1134 (S . D. Tex .
1Q80) and benefits are now pa1d to w1dowers who have rem~rrie0 but are
not married at the time of ~pplication . The ~ct would 2men~ these
Sections to conform to the court decisions .

cost i1~pact analysis of elimin~ting gender-based distincttons
in the Social Security Act wc?s done in late 19?.0 . None of the
proposed changes would have a cost-impact greater thDn 1/2 million
dollars .
***~

I
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u. s . c . 403 &405 refPr to benefit categories estDblished by the
preceeding sections and would be amen~ed to conform to the amendments
m~de to those sections .
~2

~2 u. s . c . 41~
(Section 203) r~lates to benefits for illegitimate
chi l d r en . In gener~l, the determination of one's st?tus dS? p~rent
or child for purposes of the Social Security program is based upon the
intestate succession laws of the state in which the insured in~ivi~ual
is domiciled . However, an illegitimete child may be e1igible for
benefits b2se~ upon a man ' s earnings , without re0ard to the
appropriate state intest~tc laws , if, C'lmong other things, the man has
been decreed by a court to be the fether of the chiJd , or the man is
shown by evidence sctisf~ctory to the S~cretary to be the f~ther of
the child . Similar provisions do not currently apply when ~n
illegitim~te chil~ cl~~s a b~nefit based upon his mothe r' s earnings .
The Act woul~ amend ~his Section so that illegitimate children would
be eligible for benefits based on their mother ' s e~rnings ?S they are
currently for benefits bused on their father ' s earnings .
~2 u. s .c . 417 (Section 207) permits the widow of a veteran, under
certain circumst2nces , to wnivc her right to c. civiJ service
survivor's annuity en~ receive credit for military service prior to
1957 for purposes of ~eternining eligibility for, or the amount of,
Social Security survivor's benefits . ~he Act would amend this Section
to extend the same option to widowers .
~2

u. s . c .

by Section

422 ,
~02

and ~2f) refer to benefits categories est~blishef
(listed above and would bP ?mended to accordingly) .

~?5,

42 u. s . c . A27 . (S~ction 204)
Under this provision , certain workers
who ntteined e>ge 72 before 1~-:;9 are eligible for Socia]. Security
benefits under transitional insured status provisions which require
fewer quarters of cover?ge than would or~inarily be required . ~ives
and widows of eligible male workers who reached 72 prior to 19~9 ?lso
C'lre eligible for benefits under this provision, but husb~nds and
wi0owers of eJigible female workers are not . The Act would amend this
Section to extend transitional insured status to such husbands ~nd
widO\vers .
42 u. s . c . 428 (Section 205) authorize benefits for certain uninsured
in<'iividuals who attained age 7? prior to 19 7 ~. In order for a couple."
to receive benefits under this section, both spouses must have
attc?ined age 7?.. prior to 1972 . !Io~;;ever , even tlwugh each spouse must
meet thP same eligibility require~ents he or she woul<'i have to meet if
not married , once the eligibility of both is determined , the couple is
treated as if the husband were the retired worker and the wife \rere
the oependent . The amount of the specir-1 payment of the couple is not
divided equ~1ly between husband nnd wife . Rather, the payment is
alloc~ted so thnt the husb~nd is paid 2/3 and the wif~ is pnid 1/3 .
The Act woulcl nMend these Sections so th?t the pc:yment is equa1Jy
djvided between the two.
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Welfare
42 U. S . C . ~~3 (Section 214(a)) gives priority for placement in the WIN
program first, to unemployen fathers, ?n~ then to mothers . The ~ct
wot1ld amend Section ~33 by giving a uniform c~tegory of preference to
" unemplo y ed pa r ents ".
(The priorities are a vestige of the ~id to
Dependent Children Unemployed Fathers Program uncer 42 u. s . c . Section
~C7 .
The courts found the sex-base~ distinction unconstitutional in
Westcott v Califano, ~43 U. S . 7~ (J979) . As a resu]t , that program is
now the Unemployed Parents Program . Note: The Administration has
recommended the termination of the WIN prograM , though the Congress
mny decide to continue funding . )
Dep~rtment

of Agriculture

42 U. S . C . 177}(c) (Section 304) concerns the priority to be given to
the selection of schools for participation in the school breakfast
progrem . One of the factors listed to consider is whether there is a
special need to improve the ~ietary practices of children of working
" mothers ". The Act would amend Section 1773(c) by changing "mothers''
to " households in which both parents work or from single-parent
households in which the parent works ".
Department of Transportation
4() u. s .c . 331 (C::ection ~ll) aboJishes customs and other fees for
certain services to U. S . vesse1s . One of these services is the
apprenticing of "boys" to the Merchant service . The Act would amend
Section 331 by ch~nging "boys" to "youths" .
U. S. C. 601 (Section 312) prohibits the attachment of a sailor's
unless cttached pursuant to a court order regarding the payMent
of support and Maintenance for the saiJor's "wife and minor chiJ~ren ".
The ~ct would amend Section ~Ol by repl?cing "wife" witl1 " spouse ".
t.~

w~ges

Bureau of Indian Affairs
25 U. S . C. 13 (Section 305) authorizes the Bureau of Indian Affairs to.
direct , supervise and expend monies for the benefit , c~re and
~·
~ssistance of Indians for a number of specified purposes , including
the employment of "field matrons ". This particular provision is
obsolete . The 1\ct would ameni! Section 13 by c'leleting "field matrons ".
25 U. S . C. 137 (Section 10~) was enacted in 1875 end authorizes an
?gent distributing supplies on ~n Indian reservation to require "able bodiea Indian meles" to perform certain services for the benefit of a
tribe . The Act wou!d repeal Section 137 .
i
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****25 u . s . c . 1n1 (Section 307 (2)) provides that a .,.1hite man may not
acquire a right to tribal property by m~rrying an In?i~n wom~n . The
ret would amend Section 181 by providing that no "non-Indian" may
acquire A right to tribal property by marrying an Indi~n .
25 u . s . c . 182 (Section 1 07( 3 )) provides that ~n Indian woman who
marries a U. S . citizen also becomes ~ U. S . citizen, but does not lose
Rny tribal property rights . Section 182 was made obsolete by the
Indian Citizenship Act . The Act would repeal Section J f ? .
j***25 U. S . C . 183 (Section 307(4)) specifies th e type of evidence
which is required to prove a marriage between a "white m~n " and
" Indi a n woman ". r1e Act would amend Section 133 by changing "white
man " to " non-In~ian " and deleting "wom~n ".
****25 u . s . c . 134 (S~ction 308(1)) provides that the children of a
solemnized prior to June 7, J RD7, betw0c n a " whi~e man" and
an "Indian woman" sha 1 1 have the same rights end privileg . s as other
members of the " mothers" tribe . The Act wou 1 d ?Mend Section ,~~ so
that the children of mBrriages betwPen a "non-Indian" and an " In~ ian"
will have the rights and privileges of the " p~rents " tribe .

marri~ge

*~**Sections lBl, 181, ana 184 were all designed to protect Indian
women froM tribal customs giving the non-TnGian s~ouse elJ her
tribal property rights , and divesting t.he c' il.dren of such
Marriages of trib~l property ri0 h ts . Because there are no
similar tribal customs applying to nen , extencing the same
protections to men by r e phr ·~~the langu?ge of these provisions
in sex-neutr :.J terms wi 11 have no substantive impact .

....

i
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25 U. S . C. 274 (Section 308 (2)) authorizes the Commissioner of Indian
to employ " Indian girls as Assistant matrons" and "Indian hoys
as farmers and industri~l teachers" . The Act would ?mend Section 27~
by allowing the Commissioner to employ In~iRn " youths" as "~ormitory
~ides" and "as farmers and industri~l te?chers" , consistent with
current practice .

Aff~irs

25 u. s . c . 342 (Section 309) prohibits the removal of Southern Utes to
a new reservation without the consent of the "adult male" tribal
members . Section 1~2 is obsolete and would be repealed hy the Act .
*****25 u. s .c . 371 (Section 310) provides that illegitim~te Indian
children are the legitimate issue of their father for the purpose of
determining descent of 1and . The Act would amend Section 171 to
provide that illegitimate chi 1 dren ~re the legitimate issue of hoth
parents for such purposes .

*****Under the applicable tribal customs and common lc.w
principles , illegitimate children are also ~eened the legitimate
issue of the mother . Thus , rephrasing t.he language of Section 371
in sex- neutral terms will have no substAntive impact .

i
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Honesteadinq* ' **'*
43 u. s .c . 1GJ -"'nd 1~2 · (Sections JJA&J15) c?!1 lows a citizen or a person
int0nding to become A citizen , who has re~ched t~e age of ?1, or who
is " the head of n family" to he entitle~ to enter un~ppropriated
public lan~s . Un~er state st~tutes , federal regulations Pnd the
common law, the "head of a f?mily" customarily refers to the husban~
or the f?ther . The Act waul~ ?mend Sections l~l and 1~? to ~lc?!rify
that either spouse or parent is entitle~ to entry .
43 U. S . C . 164 (Section 3J6) sets forth the rules for the issuance of
certificates or petents . The provisions applicRhle when the ~nterer
~ies refer on 1 y to the "uidow" .
The Act would amend Section 1~4 by
replacing "widow" with "surviving spouse" .
~~ u. s .c . 16~ (Section 117) provides that an unmarried fe~ale settler
roes not forfeit her rights to enter upon mdrriage so long 2s she does
not abandon her residence . Section 1~' ~lso provides, however, that
shP forfeits ~er rights if the man she marries claims a sep~rate tract
under the homestend l?.ws . ThE' Act \lould C~mend Sect ion 165 by
elir.linating the provision requiring the wom<"n to forfeit her rights if
her husb~nf claims a separate tr2ct , an~ exten~s to both sexes the
requirement that they must continue to reside on the tract tf they
wish to nrke entry.

43 U. S . C . )57 (Section 118) provides that the marriage of two
homesteaders does not impair either's right to a patent , but gives the
husb2nd the right to choose the family ' s domicile . The Act would
amend fection 1~7 so that both husban~ and wife must eJect together on
which tr8ct they wish to live .
43 u. s . c . 1~8 (Section 119) provides that the n~rriage of a female
enterer to ~n a~ien does not impair the females entitlPmcnt to c
certificate or patent .
The provision was ~csiqne~ to protect women
from the once prevalent 1egaJ rloctrinf' that i ' 2. fem<,le citizen
marries Rn alien she forfeits her ~itiz!rship .
Since this legsl
doctrine no longer applies , Section 16P is obsolete an~ waul~ be
repealed by the Act .
43 u. s . c . 170 (Section 320) provides certain protections to the
"wives" of enterers who ~re deserted . The Act woul~ nnond ~~ction
to provide the s&me protections to either spousD if they have been
deserted .
*****~The Homesteading prov1s1ons emended by the Act now only
2pply to t~e state of ~lask~, an~ will no longer be effective
after 10Pf.1.

i

l~r
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43 u. s .c . 240, 2!,3 ( a) , 255, 272 , 278 and 50 u. s .c . 553, 5r-4 ancl 570
(Sections ?21-32~) permit service personnel and their families to
count service time towar0 homestead entry requirements . AlJ sections
assume th~t service personnel ~re only m~le, referring only to the
"wives" and " wid o ws " of service personnel . The r,ct would c.menc1 the
Sections by r eplFcing "wife " with " spouse" ~n~ "widow" with "surviving
spouse ", and clarifying that service personnel includes persons of
both sexes .
Department of Justice
~2 U. S . C . 198~ (Section 330) creates ~ Couse of ?ction for d~mages
resulting from a wrongfu~ conspirecy . The section provi~es th~t if
death results froM the conspiracy, the dece~sed ' s legal represent~tive
can recover rlamages for the benefit of the "wirlow" an~ if there is no
widow, to ~he "next of kin ". The Act would amend Section 198~ by
repl?cing "wi~ow" with "surviving spouse".

Railroad Reti r ement Board
.15 u. s .c . 231i'l(c) (1) (ii) (C) (Section 213) pert~ins to retirement
benefits for the spouses of retire(! employees . Gener~lly, the spouse
of a retired employee will not be eligible for benPfits unless the
spouse has also reached retirement age . The exception is for a "wife "
when the couple has dependent chilc1ren in their care . The ~ct would
amend this Section to also provide benefits to the hush~nds of fcmnle
retired employees where the husband h~s not yet reached retirement age
and the couple still has dependent children .
45 u. s . c . 7.3la(d) (1). This Section entitles ~ wic~ow , surviving
divorced wife , and surviving c1ivorced mother to ennuity benefits , hut
not to similarly situated males . These eligibility provisions are
based on definitions containe~ in Section 2l~ of the Sociel Security
Act , which , as previously Mentioned , have been held unconstitutional .
The Railroad Retirement Board currently pays benefits to widowers,
surviving divorced husbands, r.nd surviving ~ivorce~ fathe r s . The ~ct
would amend this Section to conform to current practice .
45 u. s . c . 23le(c::) (2) was .=!mended by the Omnibus Reconciliation .a.r.t in ..
this Congress (P.L. 97-15) and the sex b2sec1 distinction contained in
it was simply a drafting error. A code section of the Social Security
l\ct was used as a guide, even though the p<'lrticular section used has
been held unconstitutional. The section, as written, provides
eligibility for lump-sum payments where an individual has dien le~ving
no "widow, surviving divorced wife, or widower", but not requiring
there to be no surv i ving divorced husband . The Act would vmend this
Section to include a requirement that there aJso he no surviving
divorced husband .
i
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Crimina1 Code
18 u. s . c . 2032 provides that whoeve r, within the special maritime and
territorial jurisdiction of the United St?tes "carnally knows any
femele , not his wife , who has not attained the age of sixteen years"
shal), for a first offense , be imprisone~ not more th~n fifteen years,
and for a subsequent offense, he imprisoned not more than thirty
yea r s . The ~ct would replace the quoted langu~ge with the phrase
"engages in a sexual ~ct with another person who is not his spouse ,
who in fact , is less than sixteen years ol~~ . This language is
identicill to that proposed by s. ln30 (Section 11143) . The Title of
Section 203~ woul~ also be ~mended to read " Sexual Abuse of a ~ino r".
lC u. s . c. 1153 makes a violation of Section 2032 (above) on Indian
territory a federal o f fense . The gender based langu?ge wouJG be
amended in accordan~e with the anendments m~de to :.ection 20J~ .
18 U. S . C. 2198 makes it an offense to " seduce " a fem~le passenger on
an American vessel. Section 2198 would be repe~1er by the .1\ct .
1

18 U. S . C. 361~ specifies the pen?Jty for a violation of Section 2198
(ahove) anct would ~lso be repeale~ by the Act .
lR u. s . c . 2424 is <'In obsolete provision of the ~<"nn Act \olhich pertains
to the. filing of factuaJ statements with the Irnmigr~tion and
N~turalization Service concerning "women ar~ girls" w~o have been
kept , maintained , controlled, etc ., in this country for the purpose of
prostitution or other immoral purposes . The Act would repeal Section
2<12.1 .

18 u. s . c . 245 prohibits interference with certain civil rights by
force or threat of force.
The ~ct would ad~ " sex " as a protected
category .
NiscelJaneous
24 U. S. C. 165 (Section 131 (a)) provides that pensions of male inmates
of St . Elizabeth ' s may be used for the benefit of their "wives and
minor cttildren ," but pensions of female inmates may be used only for
the benefit of "minor ~hild r en" . The ~ct wouJd amend Section 1~5 by.
allowing pensions to be used for the benefit of both the "spouse and
minor ch i ld r en " of female i nm2tes .
24 U. S . C . 191 (Section 3~1(b)) provines that St . E1izfibeth's may admit
insane civilians of the Quarter M~ster Corps and "men" who were ins~ne
while in militnry service and become insane ag~in after discharge .
The Act would amend se~tion 1°1 by replacing "men " uith " pe r sons ".
118
Of

U. S . C . 14{,.1 (Sect i on 127) provides that no polygamist o r higamist.
woman coh?biting with the same may vote or hold office in a u.s.
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Territory. The provision is of questionable constitution~lity r.nd in
any event no Jonger has any known subst~ntive application . The Act
would repeal Section 1~~1 .
t ) u. s . c . 35 and 1~ (Section ~01(?)~(~)) establish minimum age levels
for persons eb1e to enter into contracts with executive departments,
independent agencies , etc . The minimum age for males is 1~ but for
females , lP . DOL has nlready amence~ its r.egul?tion to provine the
same minimum ~ge of 1~ for both sexes . The Act would amend Sections
35 and 1G to conform to current practice .

i
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CODE SECTIONS IDENTIFIED AS CONTAINING SEX
1,\!HICH WOULD NOT BE 1\MF.r-JDED BY THE 7\C:T
~

BI~S

Controversir.J Code Sections

"'1i 1 i tr> ry

10 U. S . C .

~015

(Department of N8vy) prohibits women in combat .

10

u. s . c . 8549 (Air Force) prohibits women in combat.

50

u. s . c . App . 453 - ll55 , .

4'5"

Selective Service Provisions .

Immigration and Naturalization
8 u. s . c . llOl(b) (l) (D), 1409, 143/. provide the>t children born out of
\;edlock are deemed to have ~cquired the nationa]tiy st<ltus of. their
mother , but not their father , and thus relates to the sensitive
" Amerasi~n Children" issue .
Separate legislation to a~dress the
problem is currentJy moving its way throu0h the Senate .
8 u. s.c . JlOl(a) (42), 11A2(e), 1253(h) (1) 2JJ provide protections to
aliens fleeing from countries bec2use of persecution hosec on r~ce,
religion, nationality, etc . Sex is not a protected category . These
Code Sections implement the U. N. Convention Relating to the St~tus of
Refugees .
(Adopted in 1951 .
u. s . became signatory in 19fi9 . ) The
convention is not self-executing . To ~~te, U.S . laws hnve been
implemented and applied coextensively with the Convention, but have
not gone heyond it . The legislative solution should entail a c?reful
an2lysis of the poJ icy implications of going beyond the convention ,
and resolution of the definitional problems ?rising as a result of
including "sex" as a protected category .
Social Security

1

42 u. s . c . 202(c) :>nrl (~) pertain to benefits for spouses of disnbled
workers and childhood cisability beneficiaries . Currently, in
•.
general , if a childhoo~ disability beneficiary or disabled worker
beneficiary m2rries a person getting certain kinds of social security
~ependent or survivor benefits, the benefits of each individual
continue . If the beneficiary is a na1e and he recovers or engages in
substantia] work 2nd his benefits are terminated , his wife ' s henefits
~~so end .
If , however, the disabled beneficiary is ~ women, her
husband ' s benefits arP not terminated when her disability bencfiis
end . There is a significant difference in opinion as to w~ether
benefits would he " equalized up" so that n~ither beneficiary loses
benefits when the spouse recovers , or whether they should be
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"equ~lized down" so that either beneficiary loses benefits when the
spouse recovers, the presumpt1on being that the depen~ency situation
on ~1hich the benefits were originally haser1 no longer exists . The
legislative solution should entail ~ careful an-Jysis of the impcct of
each ~ppro~ch , and exploration of possible "mi~dle-roAd" alternatives .

42 u. s . c . 411.
This Section currently provices that in community
property str.tes , nll income from c business ownef. or opercted by r.
married couple is deemed, for purposes of Social Security, to he the
husbcnd ' s unJess the wife exercises substantially all the management
~nd control .
In all other Stutes, such self- empJoyment income is
credited to the spouse who owns or is predominantly active in thr
business . Simple deletion of the sex - based distinction, i . e ., so that
the self-employment income of a married couple in a community property
state is tre~ted the s~me as such income in non-community property
state , may not be the most equitable solution, and in any event , would
be inconsistent with the recent c2se of Edwards v Schweicker, a
nationwide class action suit, w~ere the court ordered th?t a pro - rvta
share of the income should be crPdited to eflch spouse, depending upon
the contributions of that spouse . The legislative solution to the
problem shoul~ Pntail a detailed fl~alysis of the Edwards order ?nd
evaluation of SSA ' s experience in complying with it.
~riminaJ

Code

u. s . c . 2031 provides that "Whoever within the special maritime and
territorial jurisdiction of the United States , commits rape shall
suffer death , or imprisonment , for any terms of years or for life ."
Though the statute on its face contains no gender - bnsen distinctions ,
it has been interpreted 2s incorporating the common law definition of
r8pc , i . e ., that it involves carnr.J knowJedge of a female not the
offender ' s wife by force or threat of bodily harm and without her
consent . Every state in the tJnion now hns a sex-neutral definition of
the rape offense in their criminal codes . UnfortunateJy , efforts in
Congress to cure this provision have met with opposition centered on
suet issues as the removal of the common law requirements that the
victim and offender not be rn~ r ried , and that ? victim's testimony must
be corroborcted .

18

1

18 u. s .c . 2421 - 2423 , the Mann Act , is the principal federal statute
dealing with prostitution . Section 2A21 makes it ?n offens~ for a,.
person to knowingly transport in interstate or foreign commerce any
"woman or girl" for the purpose of prostitution, ~ebauchery , or other
immoral purposes . Section 2422 , a companion statute , mckes it an
offense for any person to knowingly pursuane , induce , entice, etc .,
any "woman or girl" to trvvel in interstate or foreign commerce for
the purposes of prostitution, deb?uchery , etc . Section ?A~1, as.
amended by P.L. 95 - 225 is now phresed in sex-neutral terms and deals
with the transportation of minors for prostitution purposes or to
otherwise commercially exploit the sexual conduct of the minor .
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As the Report on the proposed criminal code , S . 1')30 states , in
addition to being objectionable hecause of its sex-bias , the M0nn ~ct
is also defective because its focus is on the jurisdictional, rather
than on orcas where there is a true fener2l government interest, e . g .,
organize(! crime's involvement in prostitution businesses . As the
Report conc1uc'!es, the Mann Act shoulc'! be repeC'l)E?d C'lnd replacecl with a
sex-neutral offense of prostitution , which focuses on those who
operate prostitution businesses , and which is not geared primarily
toward enforcement ~g0inst the female prostitute, a focus of many
state prostitution statutes .
Note : Section 242.t1 of the Mann J\ct which is obsolete would be
repealed by the Act .

B.

Code Sections Already Cured or Contnining no Facial

Subst~ntive

Rias

IVIiJitary
10

u. s . c .

3504 reper.lle>d P.L. 9") - 513 , Title I I, Section ?.10, 1?/12/RO .

10

u. s .c .
u. s .c .

3848 (Sepc>rate Section for v10men repealed 19)(l P.L. P,t) - 559 . )

u. s .c .
u. s . c .

3927 Repealed P . L.

10
10
24

3888 repealed 9G - 5J3 12/12/SO .

~4o

~fl - 513

12/12/80 .

repealed 94 - 454 10/2/715 .

14 U. S . C . 372, 373 and 10 u. s .c . !)912, t-;913 and ~915 provide benefits
for aviction cncets . They contain no facial sex-bias . Presumably
were listed because 14 u. s . c . 371 and 10 U. S . C. t.;Ol5 do not allow
women to he nviation cacets, and therefore women would not he eJi~ibJe
for those benefits .
(14 u. s . c. 371 would be curer by l'ct . )
31 U. S . C . 773, 774 and 775 contain no facial

sex - bi~s .

Benefits for Spouses and Families
28 U. S . C. 375 repeaJed P.L. 9f> - 504(198C) .

Welfare
l32 u. s . c . 602 , G02(a) (19) (A), and 602(a) (19) (G) (i.v) have aJJ been ·
cured in this Congress by P.L. 97-35 (Omnibus Reconciliation Act).
i
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- 19 Department of Asriculture
7 u . s . c . 19?.3 was cured in this Congress by P . L . 97-98.
Dep~rtmenl

of Interior

43 U. S . C. 271 , 278 cont?in no f8ci?l bias .
u . s . Consress

31 U. S . C . 97, 43(b) were cur€d in this r.ongress by P.L. 97-/5? .
~iscellaneous

31 U. S . C. 125 was cured in this Congress by P . L . 07-25? .
u . s . c . 1395 mn(n)
2tl8 •

<12

(3) (A)

(iv) was cured in this Congress by P.L. 97-

Remediol
10 u.s . c . 8R4G(b) allo~s the Secretary of the ~ir Force to ret~in on
active duty nurses, meilicC'll speciclists and fcmC~le 1ine officers who
are in the reserve grade of lieutenant colonel until the completion of
30 years of cctive service . Section 83!.8(b) is apparently remedial jn
nature nS previously, these cvtegories of female personnel were
limited to 25 years (as opposeil to ?.R for their mAle counterparts) .

i

