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May 25, 1989
TO:

Senator Dole

FROM:

Mo West

SUBJECT:

ADA Update

Introduction: The ADA was introduced in the Senate (S.933)
and the House (H.R. 2273) on May 9, 1989. The Senate sponsor is
Senator Harkin with 36 cosponsors. The House sponsor is Rep.
Coehlo with 106 cosponsors.
History: In April, 1988, the ADA was originally introduced.
It was developed by the National Council on Disability, an
independent agency with 15 members appointed by President Reagan.
The legislation had many cosponsors (including you). A hearing
was held in September, 1988, but no action was taken in the lOOth
Congress.
Justin Dart, with the endorsement of Chairman Major Owens of
the Subcommittee on Select Education, created the Task Force on
the Rights and Enpowerment of Individuals with DisabTiities iil
May, 1988. Throughout the remaining months~l988, he conducted
forums in every State, some territories, and Puerto Rico, to
collect testimony with examples of how individuals with
disabilities have been discriminated against in the areas covered
by the legislation. Testimony was received from 9,000 individuals
and grassroots support for the legislation was mobilized.
1988 Republican Platform -- This platform contains language
that reflects and endorses the intent of the ADA.
President Bush: President Bush endorsed the concept of the
ADA during the fall campaign. Currently, Executive Branch
agencies are now analyzing the bill. The White House anticipates
a final position by September, 1988.
The Senate: Senator Harkin anticipates speedy passage. Three
hearings were held this month. Senator Hatch urged that the White
House be given until June 19, 1989, to react to the ADA. If it
does not, he indicated that the Committee on Labor and Human
Resources would go forward without its formal input. Senators
Harkin and Kennedy agreed to Senator Hatch's suggestion.

Page 1 of 171
s-pers_210_001_all_A1b.pdf

This document is from the collections at the Dole Archives, University of Kansas
http://dolearchives.ku.edu

The House: The ADA has been referred to four Committees -Education and Labor, Energy and Commerce, Judiciary and
Transportation and Public Works. Mr. Michel asked Mr. Coehlo to
work with him to develop a bipartisan bill . Mr. Coehlo has
agreed. The first meeting between Republicans and Democrats is
scheduled for May 31 , 1989 . Mr. Michel plans to meet with
representatives of the disability community and to arrange
meetings with the business community.
The Business Community: The Chamber of Commerce sponsored a
briefing for business organizations on May 5, 1989. It is
anticipated that small working groups on different issues will be
established to work with Congressional staff. The Chamber and
various other business groups are meeting with me today to
discuss specific concerns with the ADA -- I will relay the
concerns after our meeting.
The Disability Community: This community has become very
organized since the Justin Dart forums. It is aggressively
seeking rapid passage of the bill. It appears, however , that
there is need for greater understanding, among the members of the
groups both inside and outside of Washington, D.C . as to the
specific provisions in the ADA and their implications for the
private sector.
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May 25, 1989

TO:

Senator Dole

FROM:

Mo West

SUBJECT:

Major Problems with ADA

To follow, are the concerns voiced thus far with regard to
the Americans with Disabilities Act (ADA). I also believe there
are ways to strengthen the Act that will benefit all parties
impacted by this legislation.

De f inition of disability -- The ADA includes a provision
which would allow an individual , "regarded as having an
impairment'' to be considered an individual with a disability.
Although such a provision is contained in other legislation that
prohibits discrimination on the basis of disability, it would
appear to allow very expansive coverage of individuals and
classes of individuals, such as those suspected as having AIDS.
Equal Treatment Standard
The ADA requires that equal and
as effective means be offered to an individual with a disability
so that such an individual may achieve the same result or outcome
as other individuals. This appears to be a very rigorous standard
that may not allow for a covered entity to offer a comparable
treatment/service/opportunity for an individual to achieve a
comparable, rather than the same, outcome. It is unclear how this
standard would affect, and possibly restrict, efforts to provide
reasonable accommodation.
Cover age of ind i viduals who are alcohol and drug abusers and
those with contagious diseases or infections -- The ADA would
prohibit discrimination against such individuals unless they
posed a direct threat to the property and safety or health and
safety, respectively, of others in the workplace. (This provision
is contained only in title I which addresses general
prohibitions.) The alcohol and drug provision would seem to
potentially conflict with legislation requiring a drug free
workplace. The provision pertaining to contagious diseases or
infection would extend coverage to individuals with AIDS or
individuals regarded as having AIDS.
Anticipated discrimination -- The ADA would allow an
individual to sue if he/she was discriminated against on the
basis of disability or believes he/she is about to be
discriminated against on such a basis. It is unclear how a case
of anticipated discrimination would be proved or disproved.
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Cl arification of language in the bill has been a concern of
the small business community. Such terms as "reasonable
accommodation, undue hardship , readily achieveable, and good
faith effort" are in need of further clarification and
definition.
Access to varied and multiple penalties -- The ADA would
allow an individual who successfully sues because of
discrimination on the basis of a disability , to obtain injunctive
relief and attorney's fees and and/or compensatory and punitive
damages in employment cases and those involving public
accommodations and services operated by private entities. An
individual could obtain injunctive relief and attorney ' s fees in
cases involving p ublic services ( likely to be transportation
cases) . In cases involving telecommunications relay services an
individual could seek a private cause of action (inj u nctive
relief and attorney ' s fees, and/or compensatory and punitive
damages) or administration action ( which would cease and desist
orders and fines) . Clarification of remedies across titles is
needed and perhaps a more uniform manner of enforcement
mechanisms.
Allowance of suits in cases of both intentional and
unintentional discrimination - - Beca u se of t h e phrase '' fail to"
in the provisions which define discrimination (for example , fail
to provide opportunity , ac c ess , reasonable accommodation etc. ) ,
it is li kely that covered entities would be subject to suits
involving either kind of discr i mination . "fail to " does not
require conscious intent, it j u st requires that an action or the
failure to act has the effect of d iscrimination . Other language
in the ADA appears to prohibit practices with an adverse impact ,
regardless of intent , on individuals with disabilities. It wo u ld
seem appropriate to limit the right to s ue in cases of
unintentional discrimination to specific circumstances where
covered entities have experience , knowledge , and resources that
wo u ld allow them to avoid such discr i mination .
Inclusion of section 504 references in ADA -- Section 5 0 4 of
the Rehabilitation Act prohibits discrimination on the basis of
disability by recipients of Federal financial assistance . The ADA
incl udes references in section 50 4 in its provisions pertaining
to transportation that now apply t o recipients of Federal
financial assistance covered by sectio n 50 4.
Burden of proof -- The ADA appears unclear on where the
burde n of proof lies in most titles. Such lack of clarity needs
to be resolved, especially in cases of unanticipated
discrimination.
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Cost: While it is obvious that there will be tremendous costs
associated with the enactment of this landmark legislation -- the
costs to society will only increase by not dealing with issues of
inaccessibility and discrimination against individuals with
disabilities. It has been researched that disabled people want to
work but cannot get hired and that inaccessible transportation is
an impediment to employability and full integration in society.
Currently 67% of people with disabilities are unemployed. The
private sector will play a fundamental role in hiring people with
disabilities, however a major education mission must coincide
with this legislation in understanding its intent and compliance.
A technical assistance section is needed to benefit all
par ties, (especially the employer or any entity) in under standing
the intent of the ADA and effective implementation. Under section
504 and the Fair Housing Amendments of 1988 there is technical
assistance available to carry out its mandate of non
discrimination practices. Incorporating a technical assistance
section to educate and assist parties impacted by this
legislation would not only assist in its implementation but
reduce costs and litigation by clarifying the intent and mandated
requirements. Employers and entities required to carry out the
mandates of ~his legislation will need to be educated on meeting
reasonable accommodation and accessibility standards. Examples
might include the following:
Currently, there exists a Job Accommodation Network (JAN) in
Virginia which is an international information network and
consulting resource to enable qualified workers with disabilities
to be hired and retained. It brings together information from
many sources about practical ways of making accommodations for
employees and applicants and can supply information on required
standards in meeting Federal mandates and assuring compliance.
Also available as a resource for counsel and education under
a technical assistance section is the President's Committee on
Employment of Persons with Disabilities, the Architectural
Transportation Barrier Compliance Board and The National Council
on Disability -- all of whom can offer assistance and education
to anyone impacted by this legislation. Employers and entities
will have concerns and questions which must be addressed after
enactment.
You authored a $35,000 tax exemption section in the tax code
for the expenditure in making any facility or public
transportation vehicle owned or leased by the taxpayer accessible
This section could be amended to include expenditures towards
reasonable accommodation and/or technological adaptation &
devices and communication aids. I am certain all impacted parties
of this legislation would welcome such an exemption.
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Small Businesses and the private sector has shared concerns
that this legislation appears punitive with no incentives to
assist them in fullfilling compliance. They have asked that a tax
credit be considered given the expenses that may occur in making
reasonable accommodations. If the goal is to prohibit
discrimination against individuals with disabilities and provide
opportunities for full integration for persons with disabilities
-- it appears fair to provide incentives for those who will
assist in assuring a barrier free society where opportunities
provide greater employability and remove individuals from the
dependency rolls and onto the taxpaying rolls.
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May 25, 1989

TO:

Senator Dole

FROM:

Mo West

SUBJECT:

AIDS and the ADA

Under the ADA persons with AIDS will be covered. This as you
know, will be a highly controversial component of the bill with
the very conservative groups. Recent court cases and the
President's Committee on AIDS support the incorporation of
individuals with AIDS in the definition of disability under
Section 504 of the Rehabilitation Act -- in addition to assured
anti discrimination statutes to these individuals.
I have prepared the following facts pertaining to AIDS and
its relation to the Americans with Disabilities Act.
AIDS is not explicitly mentioned in the bill. Persons are
protected under the bill if they are subjected to discrimination
because of a physical or mental impairment, perceived impairment,
or record of impairment.
In defining these terms, the bill relies upon definitions
currently in effect in regulations issued under Section 504 of
the Rehabilitation Act of 1973.
The definition of "physical or mental impairment'' under the
Rehabilitation Act does not delineate AIDS specifically, but
recent interpretations and court decisions have concluded that,
in particular circumstances, AIDS, AIDS Related Complex, and
seropositivity may constitute an impairment.
Coverage of people infected by the AIDS virus does not mean
that such individuals can never be excluded under any
circumstance.
The inclusion of someone having a condition that meets the
definition of a physical or mental impairment is not the end of
the inquiry under the ADA.
Inquiries regarding unequal treatment of persons with
disabilities, including AIDS, can be viewed as a two step test.
First, is the individual being treated unequally because of a
physical or mental impairment, perceived impairment or record of
impairment? This determination is based uoon the definition of
physical or mental impairment drawn upon from Section 504
regulations and upon the facts of the case.
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Second, is the unequal treatment permitted under the Act?
This will depend upon whether there are legitimate standards or
criteria justifying the unequal treatment , whether such standards
are necessary and can be shown to be sufficien tly connected to
the essential component s of the job or activity, and whether such
criteria or standards have been properly applied to the
particula r individua l with a disability .
With regard to AIDS specifica lly, if an employer or service
provider could show, in particula r circumsta nces, that a person
with AIDS poses a substanti al risk to the health or safety of
co-worker s or other participa nts, it would be permissab le to
establish qualifica tion standards or selection criteria that
screen out such individua ls.
However, the employer or service provider would have to have
adequate evidence to establish that such standards or criteria
were necessary and that they were substanti ally related to the
essential component s of the job or activity.
They would also have to demonstra te that the individua l in
question failed to meet the standards or criteria, e.g., that the
individua l really did endanger the health and safety of others.
Mere irrationa l prejudice or unfounded fears could not
justify such an exclusion or unequal treatment .
The Justice Departmen t Off ice of Legal Counsel issued a
ruling that Section 504 covers not only those who have AIDS
but also those who test positive for the HIV virus.
Although the Supreme Court ruling in Arline said 504 covers
people with contagiou s diseases, they left open the question of
whether those who are simply infected are also covered. All lower
courts considerin g the issue have held that it does.
The opinion gives strength to guideline s instituted by OPM
last year that Federal agencies should not discrimin ate
individua ls with AIDS or those who test positive.
While not legally binding, the Justice Departmen t opinion
does give plaintiffs a new tool in private discrimin ation suits.
The President 's Committee on AIDS in their findings
recommend ed a strong anti discrimin ation statute to protect
persons with AIDS.
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May 25, 1989

TO:

Senator Dole

FROM:

Mo West

SUBJECT:

Transportation Issues and the ADA

Issue:
Accessible transportation is essential for people with
disabilities to take part in community life and employment. The
biggest issue for the disability community is lack of accessible
mainline transportation and difficulty with the para-transit
system.
Para-transit systems are a supplement to mass transit and
provides door to door transportation to people who are unable to
use public transportation. However, para-transit is not a
substitute for accessible mass transportation, and both should be
available. Unfortunately, problems with the existing para-transit
systems include: (1) the service doesn't run the same hours as
public transportation, and usually only between 9-5 or 8-4; (2)
you must call 24 hours in advance, which makes unplanned
virtually impossible; and (3) the para-transit systems cannot
cross town lines, so that people may be left stranded if the
system from another town doesn't arrive at the pick-up point.
Regulations issued by the Department of Transportation
implementing the Urban Mass Transit Act have been challenged by
numerous groups. Problems include (1) the regs exclude people
with mental disabilities from eligibility for para-transit
services; (2) the regs place an arbitrary 3% cap on the funds
systems can use to make their systems accessible; and (3)there is
no private rights action when discriminatory action occurs. A
third circuit court decision, Adapt v. Burnley ruled in favor of
people with disabilities which challenged the 3% limitation on
funds and requires accessible mainline transportation and
accommodable para-transit systems.
Dole Transportation Record

You have a strong record in making transportation fully
accessible -- consistent with your view on full employability of
persons with disabilites.
You authored the Air Carriers Access Act during the 99th
Congress to prohibit discrimination against persons with
disabilities in air travel. Because of this law air travel was
not included in the ADA. Regulations for this Act have been
recently released -- problems include safety concerns regarding
blind persons requesting to sit near exit row seats -- you have
remained supportive of this -- leaving this concern to the
regulatory negotiations between blind groups and the DOT.
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You wrote Presiden t Bush indicati ng your support for -- and
asking that he not appeal -- the Adapt v. Burnley decision to the
Supreme Court. The ruling required that buses newly purchase d
with federal assistan ce are to be accessib le; that transit
systems provide both accessib le mainline tranpso rtation for those
who can use buses and adequate para-tra nsit to serve those who
cannot; in addition , to challeng ing the 3% limitati on on funds.
You cospsons ored last year's ADA which included much broader
transpo rtation modific ations and requirem ents. This year's ADA
will do the followin g:

* requires all new buses and rail vehicles purchase d after 30
days of enactme nt be accessib le and usable to people with
disabil ties

* requires a demonst rated good faith effort to purchase or
lease accessib le used vehicle s.
* purchase or lease of remanuf actured vehicles must to the
maximum extent feasible and within five years of life be made
accessib le.
operatio n of para-tra nsit -- it shall be discrim inatory for
an entity which provides public transpo rtation to fail to provide
(refusal was eliminat ed) such a system as a supplem ent and
compara ble to that of the fixed route public transpo rtation
system.
operatio n of a communi ty demand responsi ve system for the
public must be compara ble to that availabl e to the public
intercit y, rapid, light and commute r rail systems within five
years must have at least one car per train accessib le.
ket stations shall be accessib le within three years, but the
Secretar y of Transpo rtation may extend the period of complian ce
for up to 20 years for extraord inary expensiv e modific ations.
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May 25, 1989

TO:

Senator Dole

FROM:

Mo West

SUBJECT:

Fair Housing Act Amendments Summary

FAIR HOUSING ACT AMENDMENTS: DISABILITY PROVISIONS:
Last September, President Reagan signed the Fair Housing Act
Amendments of 1988, which includes major new protections for
persons with disabilities. You were a cosponsor.
Background:

The original 1968 Fair Housing Act prohibited discrimination
on the basis of race, color, sex, or national origin and
described what actions would be considered discriminatory in the
sale, rental, or financing of a residence. Persons with
disabilities were not a "protected class".
The 1988 Amendments add the disabled, and families with
children, to the protected classes. The Amendments also set, for
the first time, standards of accessibility for the new
construction of multifamily housing.
Discrimination against disabled persons would include:

*

a refusal to permit, at the expense of the disabled
person, reasonable modification of existing premises
occupied or to be occupied by such person "if such
modification may be necessary to afford such person full
enjoyment of the premises";

*

a refusal to sell or rent a dwelling to a person because
he or she is disabled; and

*

a failure to design and construct a multifamily dwelling
of four or more units in such a way that the public and
common use portions of the dwellings are readily
accessible and usable by disabled persons, all doors into
and within the premises are wide enough for wheelchairs,
and include general adaptive features (light fixtures,
etc., in accessible locations, reinforcements in walls
that allow installation of grab bars, among others).
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These new requirements for multifamily housing will be
effective 30 months after enactment, and HUD is authorized to
provide state and local governments with technical assistance to
ensure that design and construction of new multifamily housing
will be consistent with these standards.
While there is no statutory language regarding group homes
for the mentally retarded and mentally ill, the House Committee
report states its intent that the prohibition against
discrimination based on disability apply to zoning decisions and
practices. Specifically, it is intended to prohibit application
of special requirements through land-use regulations, restrictive
covenants, and conditional or special use permits that have the
effect of limiting the ability of disabled individuals to choose
where to live,
Disabled persons who believe that they have been
discriminated against can file a complaint with HUD who will
investigate. If the complaint has merit, HUD will attempt to
mediate. Investigations must be completed within 100 days. The
individual can also go to Federal court.
Current Status:

HUD has recently proposed regulations, which are open for
public comment. These regs include further specificity as to what
constitutes discriminatory actions. I will monitor the regs and
report back to you.
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May 25, 1989

TO:

Senator Dole

FROM:

Mo West

SUBJECT :

Overview of ADA Problems

OVERVIEW OF THE AMERICANS WITH DISABILITIES AC T
PURPOSES:

The purpose of the Americans with Disabilities Act of 1989
(A DA) is to " establish a c lear and comprehensive prohibition
against discrimination o n the basis of disability ". Cur rently ,
suc h a prohibitio n applies to the Executive Branch. Federal
contractors and recipients of Federal financial assis t ance
thro ugh Title V of the Rehabilitation Ac t of 1973 and to matters
re l ated to the sale and rental of housing thro ugh the Fair
Hous i ng Amendment s of 1988 . The ADA (S. 933 and H.R. 2273) would
extend the prohibition of discrimination on the basis of
disability to the private sector and to State and local
governments, public accommodations and services provided by
private entities, and telecommunications relay systems. It is
viewed as an extension of civil ri g hts similar to those now
available on the basis of race, national origin and religion
thro ugh the Civil Rights Act of 1 964 .
DEFINITIONS:

The definition for disability is the same as that contained
in section 5 0 4 of the Rehabilitation Act and in the Fair Housing
Act Amendments of 1988. With respect to an individual , the term
disability means -- a physical or mental impairment that
substantially limits one or more of the major life activities; a
record of s u ch impairment; or being regarded as having such an
impairment.
The term " q u alified individual with a disability " is defined
further in title II pertaining to employment to mean "an
individual with a disability who, without reasonable
modifications can perform the essential functions of the
employment position the individual holds or desires ." A similar
c larification for " qualified individual with a disability " is
contained in title III pertaining to public services provided by
State and local governments and is defined to mean
an
individual with or without reasonable modifications to rules,
policies, and practices, the removal of architectural ,
communication and transportation barriers , or the provision of
auxiliary aids and services , meets the essential eligibility
requirements for services.
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DISCRIMINATION:

Discrimination is construed differently in titles I through V
to accommodate the different foci in each. For example, in title
I which addresses general prohibitions against discrimination,
discrimination is viewed as denying opportunities, providing an
opportunity that is not equal to or as effective as that provided
to others, or helping others to perpetuate the same forms of
discrimination.
Under title II which relates to employment, discrimination
includes the failure to provide reasonable accommodation; to hire
someone because he/she needs such accommodation; or the
application of qualification standards, tests or eligibility
criteria that identify or limit individuals on the basis of
disability .
Title III, Public Services, addresses principally
transportation systems and facilities associated with such
systems, and thus contrues discrimination as the failure to make
such systems and facilities accessible to individuals with
disabilities, including those in wheelchairs.
Title IV, Public Accommodations and Services operated by
Private Entities covers privately operated establishments -auditoriums, convention centers, stadiums, theaters, restaurants,
shopping centers, inns, hotels and motels. Discrimination is
construed in terms similar to those found in title II and III.
Title V applies to telecommunication relay services offered
by private companies, and includes services regulated by states.
Discrimination is viewed as the failure to provide access to
nonvoice terminal devices to those who cannot use the
conventional telephone system.
STANDARDS OF COMPLIANCE:

The ADA provides exemptions and conditions for compliance
that vary across titles. For example title I allows for
qualification standards that require the current use of alcohol
or drugs, by an abuser of such substances, not pose a direct
threat to the property and safety of others; or that an
individual with a contagious disease or infection, not pose a
direct threat to the health and safety of others.
Elected officials and their staff, nonprofit entities that
employ less than 15 individuals are exempt from coverage under
title II. In addition, an employer is not required to make a
reasonable accommmodation for an individual on the basis of a
disability, if such an employer can demonstrate that it would
constitute an undue hardship on the operation of the business.
Finally, special standards and criteria that discriminate against
an individual on the basis of a disability may be used if an
employer can demonstrate that they are necessary and
substantially related to the ability of an individual to perform
the essential functions of the position.
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Under title III no retrofitting is required but all new
vehicles and remanufactured vehicles with a life of more than
five years must be accessible . In the purchase of used vehicles
only a good faith effort must be demonstrated . All new facilities
and those subject to alterations must be made accessible.
Intercity , rapid, light, and commuter rail systems must be
accessible within five years. Key stations must be made
accessible within three years, but the Secretary of
Transportation may give waivers for up to 20 years for
extraordinarily expensive structural alterations .
Under title IV, private entities may be exempted if they can
demonstrate that making reasonable accommodations would
fundamentally alter the nature of privileges, advantages and
accommodations; that providing auxiliary aids constitutes an
undue burden; or that removing a barrier and providing an
alternative method are not readily achievable. Facilities that
are altered, to the maximum extent feasible , must be accessible
and new facilities that would be occupied 30 months after
enactment must be accessible . New vehicles that carry more than
12 individuals must be accessible.
Under title V dealing with telecommunications relay , compliance
by covered entities is required within one year of enactment of
the ADA.
REMEDIES AND PROCEDURES:

Remedies and procedures vary both within and across titles,
encompassing the full range from injunctive relief and attorney's
fees to compensatory and punitive damages. In addition, title V
alone allows for administrative actions as well as individual
suits. Finally, the ADA calls for the development of regulations
by varying Federal agencies, including the EEOC, the Departments
of Transportation and Justice, and the Federal Communications
Commission. The variety in remedies and procedures throughout the
ADA may cause multiple interpretations in the area of
enforcement.
Further, the ADA would not preempt other disability laws that
may be applicable to the same extent as the ADA. Thus, an
employer could possibly be subject to different suits in
different forums under different standards of compliance although
the underlying facts giving rise to the disability discrimination
claim were the same.
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May 23, 1989

TO:

Senator Dole

FROM:

Maureen West

SUBJECT:

ADA Bill

The A_mericans with Disabilities Act (S.933) was introduced
with 35 cosponsors -- the 10 Republican cosponsors are
(Durenberger, Jeffords, McCain, Chaffee, Stevens, Cohen,
Packwood, Boschwitz, Graham & Heinz).
The A_mericans With Disabilities Act is an omnibus civil
rights statute that prohibits discrimination against individuals
with disabilities in private sector employment; all public
services; public accommodations; transportation;
telecom.munications; and State and Local governments.
The ADA extends civil rights protections to people with
disabilities beyond section 504 of the Rehabilitation Act of 1973
(the anti-discrimination statute for disabled persons) by
requiring the private sector and state and local governments to
comply with current civil rights statutes afforded women and
minorities.
The Act covers employers engaged in commerce who have 15 or
more employees; transportation companies; those engaged in
communications and state and local governments.
The Act specifically defines what does constitute
discrimination, including various types of intentional and
unintentional exclusion; segregation; benefits and services;
architectural, transportation, and communication barriers;
failure to make reasonable accomodations; and discriminatory
qualifications and performance standards.
The Act specifies those actions that do not constitute
discrimination. They include unequal treatment wholly unrelated
to a disability or that which is the result of legitimate
application of qualification standards necessary and
substantially related to the ability to perform or participate in
the essential components of a job or activity.
The ADA incorporates by reference the enforcement provisions
under title VII of the Civil Rights Act of 1964 and section 1981
of the Civil Rights Act of 1866 for employment -- and other
applicable e nforcement provisions in Title VIII of the Civil
Rights Act of 1964 and Section 505 of the Rehabilitation Act of
1973.
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May 23, 1989

TO:

Senator Dole

FROM:

Mo West

SUBJECT:

Narrative Summary of ADA

OVERVIEW OF THE CURRENT PROPOSAL:
You were given two drafts of the bill and a final version
prior to introduction of the ~mericans with Disabilities Act
(ADA). As you know, the ADA introduced this year by Senator
Harkin has been substantively changed from Senator Weicker's bill
which was broader in scope.
To follow is a narrative description of the bill
incorporating what changes were made. I am preparing a memo
delineating concerns and proposed recommendations which I will
have for you tomorrow.
THE PURPOSE OF THE ACT IS TO PROVIDE:
a clear and comprehensive mandate to end discrimination
against people with disabilities.
protection comparable to that afforded to other minorities
with enforceable standards addressing discrimination against
individuals with disabilities.
KEY DEFINITION:
The term disability is defined to mean, with respect to an
individual -- a physical or mental impairment that substantially
limits one or more of the major life activities; a record of such
impairment; or being regarded as having such an impairment.
This is the same definition contained in section 504 of the
Rehabilitation Act and the Fair Housing Amendments of 1988.
The inclusion of "substantially limits" in t he bill circula t ed
this year eliminates conce r ns about frivolous claims by
tightening up a b r oad definition.
The definition section also includes definitions for
"reasonable accommodation" and "auxiliary aids and services."

Reasonable accommodations include - making facilities
accessible and usable, job-restructuring, modified work
schedules, reassignments, modification of equipment or devices,
appropriate adjustments or modifications of examinations and
training materials, adoption or modification of procedures or
protocols, the provision of qualified readers or interpreters,
and other similar modifications.
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Auxiliary aids and services shall include qualified
interpreters or other effective methods of making aurally
delivered materials available to individuals with hearing
impairments; qualified readers, taped texts, or other effective
methods of making visually delivered materials available to
individuals with visual impairments; acquisition or modification
of equipment or devices, and other similar services and actions.
TITLE I GENERAL PROHIBITION AGAINST DISCRIMINATION:
This title identifies broad forms of discrimination on the
basis of disability with regard to services, programs,
activities, jobs, or other opportunities -- subject to the
standards and procedures established in other titles -- it would
be discriminatory to:
deny an opportunity to participate;
afford a person with a disability an opportunity to
participate that is not equal to that afforded to others;
afford an opportunity that is less effective,
afford an opportunity to an individual or class of
individuals with disabilities that is different or separate than
that afforded to others, -- unless it is as effective,
aiding an entity to perpetuate discrimination;
denying participation on a board or commission,
otherwise limiting an individual in the enjoyment of any
right, privilege, advantage or opportunity enjoyed by others.
This title further clarifies these conditions by addressing
the concepts of "equal opportunity" as an equal opportunity to
obtain the same result, to gain the same benefit, or to reach the
same level of achievement in the most integrated setting
appropriate to the individual ' s needs.
This title also clarifies
prohibitions in the use of administrative methods that have the
effect of discrimination; that substantially impair the intended
objectives of the opportunity for the person with the disability;
or that perpetuate discrimination by others.
The
title addresses discrimination pertaining to relationships and
associations of individuals with persons who are disabled.
The title outlines the conditions which do not constitute
discrimination.
First, it would not be considered discrimination
to exclude an individual with a disability, if the exclusion is
unrelated to the disability.
Second, in the area of standards and criteria, exclusion of
an individual with a disability would be allowed if such
standards or criteria were shown to be both necessary and
substantially related to an individual's ability to perform or
participate.
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Third, qualification standards may include requiring that the
current use of alcohol or drugs by an alcoholic or drug abuser
not pose a direct threat to property or the safety of others in
the workplace or program.
Fourth, qualification standards may include requiring that an
individual with a currently contagious disease or infection not
pose a direct threat to the health or safety of others in the
workplace or program.
TITLE II EM PLOYMENT :
This title defines a " qualified individual with a disability ''
as an individual who , with or without reasonable accommodation ,
can perform the essential functions of a job - - either held or
desired by that individual .
Di scrimination under this title includes situations when a
covered entity fails to make reasonable a c c omm odations to the
k n own limitations of a n i ndividual unless the entity can
demonstrate that s uch an accomm odation wo u l d co nstitute an undue
hardship (This addresses/alleviates the concern about the
bankruptcy standard in the original bill introduced last
Congress) •
As in title I the entity wo uld have to sh o w that standards
and criteria for a job be necessary and substantially related to
perform the essential functions of the job.
Exempted entities include those who are -- c overed by section
50l (c) o f the Internal Reven ue Code (This includes corporations
organized and operated for rel i gious or charitable purposes . ),
elected officials , Indian tribes, o r entities who have less than
15 employees.
This title incorporates by reference the remedies and
procedures set out in sections 706 , 709, and 7 1 0 of title VII of
t h e Civ i l Right Act of 196 4 and section 1981 of the Civil Rights
Act of 1866. Such remedies and procedures would be available to
any individual who believes that he or she is being or about to
be subjected to discrimination on the basis of disability. Note
that under section 1981, an individual has a private cause of
action and may recover for compensatory damages such as pain and
suffering. The individual may also pursue a cause of action
through EEOC.
The authors of the current draft indi c ate that all remedies
a nd procedures under these laws may only be used in cases of
intentional discrimination (which is more difficult to prove) as
distinguished from practices which are unintentional but have a
disparate adverse impact on individuals with disabilities.
This
intended limitation is not directly apparent in the current draft
of the ADA.
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TITLE III PUBLIC SERVICES:
In this title, a "qualified individual with a disability"
means one who, with or without reasonable modifications to rules,
policies, and practices, the removal of architectural,
communication, or transportation barriers, or the provision of
auxiliary aids and services, meets the essential eligibility
requirements for services from or participation in a program of a
public agency.
Although broadly construed as the above suggests, most of
this title addresses public transportation.
Such language does
not limit coverage to public entities.
This title covers a wide range of actions related to public
transportation and reasonable accommodation/acc essibility,
including:
purchasing or lease of new buses and rail vehicles (those
purchased after 30 days of enactment must be accessible to and
usable by individuals with disabilities ) ;
purchase or lease of used vehicles (language includes the
standard of -- "demonstrated good faith to acquire accessible
vehicles ")
purchase or lease of remanufactured vehicles (new provision
standard includes -- "to the maximum extent feasible vehicles
with five-years of life should be made accessible");
operation of paratransit systems (standard includes -- "it
shall be considered discrimination for an entity which provides
public transportation to fail to provide ( "refusal" was
eliminated) such a system as a supplement and comparable to that
of the fixed route public transportation system");
operation of a community demand responsive system for the
public (standard -- comparable to that available to the
general public");
This title also deals with new facilities, alterations to
existing facilities, rail systems, and key stations.
The
standards include
for new facilities -- readily accessible and useable by
individuals with disabilities;
for alterations -- after one year of enactment, to the
maximum extent feasible, the path to the altered area,
bathrooms, telephones, and drinking fountains serving the
remodeled area must be accessible;
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existing facilities -- when viewed in their entirety are
readily accessible and usable;
intercity, rapid, light, and commuter rail systems -- within
five years at least one car per train must be accessible;
key stations -- any system shall be accessible within
three years, but the Secretary of Transportatio n may extend
the period of compliance for up to 20 years for
extraordinary expensive modification s.
Enforcement, include remedies and procedures (limited to
injunctive relief and attorney's fees) of section 505 of the
Rehabilitatio n Act. An individual who believes he or she is
being or about to be subjected to discriminatio n on the basis of
disability, may access the protections in section 505.
Three key points -These requirements apply to newly covered entities under ADA
and those covered under section 504 of the Rehabilitatio n Act;
Elimination of "refusal" with "fail to " would appear to
make it easier to prove discriminatio n since this would appear to
eliminate the requirement for proving intent.
The "or about to be subjected to discriminatio n" language
under this title of the act could be proved by way of blueprints
and other methods in justifying intentional discriminatio n. This
language was appropriately taken from the Fair Housing Act of
1988.
TITLE IV PUBLIC ACCOMMODATIONS AND SERVICES OPERATED BY PRIVATE
ENTI'l'IES:
This title defines several terms broadly -Commerce -- means travel, trade, traffic, commerce, or
communicatio n among the States •••
Public accommodatio n -- means privately operated
establishmen ts that are used by the general public ••. and are
potential places of employment, including auditoriums, convention
centers, stadiums, theaters, restaurants, shopping centers, inns
hotels, motels -- (except for those covered by section 201 (b) (1)
of the Civil Rights Act of 1964; e.g., those with less than five
rooms), terminals, gas stations, sales establishmen ts,
professional offices of health care providers, office buildings,
personal and public service buildings, private schools, parks and
recreational facilities.
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Public transportation -- defined as in title
states that no individual shall be discriminated
full and equal enjoyment of the goods, services,
privileges, advantages and accommodations of any
accommodation, on the basis of disability.

III --The title
against in the
facilities,
place of public

Discrimination includes
the imposition of eligibility criteria that identify or limit
or tend to identify or limit, an individual with a disability or
a class of such individuals from full and equal enjoyment.
the failure to make reasonable accommodations unless it would
fundamentally alter the nature of privileges, advantages ••.
the failure to ensure no exclusion, segregation, or different
treatment, unless such would result in an undue burden,
the failure to remove architectural, communication, and
transportation barriers, where such removal is readily achievable
(if such a standard cannot be achieved, an alternative must be
offered to avoid discrimination);
with respect to a facility -- to the maximum extent feasible,
the failure to make it or its altered part accessible and useable
within one year of enactment (New facilities built 30 months
after enactment shall be accessible, unless the covered entity
can demonstrate that it is structurally impracticable to do so.);
with respect to transportation -- the failure to provide
transportation equivalent to the general public; -- and in the
case of vehicles that carry 12 or more individuals -- purchased
after 30 months of enactment, that are accessible and usable by
individuals with disabilities.
This title also includes a separate section on prohibition of
discrimination in public transportation provided by private
entities.
This title, like title III, replaces ''refuse to" in the first
draft with ''fail to," in the second draft, and would appear to
allow discrimination charges on effects of, as well as intent to,
discriminate.
Selected enforcement provisions in the Fair
Housing Act would apply to this title.
They represent a very
broad and permissive basis for discrimination charges.
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TITLE V TELECOMMUNICATION RELAY SERVICES:
This title defines -- Telecommunications Relay Services -- as
services that enable simultaneous communication to take place
between individuals who use nonvoice terminal devices (like a
telecommunication device for the deaf --TDD) and individuals who
do not use such devices.
The title states that it shall be considered discrimination
for any common carrier (as defined in section 3(h) of the
Communications Act of 1934), that offers telephone service to the
general public, to refuse to provide, not later than one year
after enactment, interstate and intrastate telecommunication
relay services.
Enforcement provisions reference provisions in the Fair
Housing Act (in the case of charges brought by an individual),
and for purposes of administrative enforcement, various
provisions in the Com.munications Act of 1934, access to cease and
desist orders, and the requirement that each violation of this
title shall be construed as a separate offense.
TITLE VI

MISC. PROVISIONS:

Title VI includes miscellaneous provisions, such as a
construction clause explaining the relationship between the
provisions in the ADA and the provisions of other Federal and
State laws; a prohibition against retaliation; a statement that
States are not immune from actions in Federal court for a
violation of the ADA; a directive to the Architectural
Transportation Barriers Compliance Board to issue guidelines; and
authority to award attorney's fees.
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May 23, 1989

TO:

Senator Dole

FROM:

Mo West

SUBJECT:

Differences in Harkin and Weicker bill

Substantial changes were made to the Harkin/Kennedy bill from
Senator Weicker version of ADA introduced last Congress. Senator
Weicker's bill was much broader in its interpretation.
For purposes of clarifying the changes between the American
with Disabilities Act (ADA) from last year and the bill Senators
Harkin and Kennedy have just introduced, I have termed last years
ADA as the original ADA and the Harkin/Kennedy bill as the
revised ADA. I have delineated changes according to the titles
within the Act.
DEFINITION OF PROTECTED CLASS AND PROVING DISCRIMINATION:
Under sections 504 and 504 of the Rehabilitation Act of 1973
there is a two step process for proving discrimination. First, an
individual must prove that he or she is disabled -- having a
physical or mental impairment that substantially limits a major
life activity. Second there must be evidence that he or she is
otherwise qualified.
Section 503 and 504 also include provisions which states that
if someone with a contagious disease or someone who is a
alcoholic or drug addict poses a direct threat to the health and
safety of others, then he or she is not a "qualified disabled
person".
The original ADA had a much broader definition of disability
than sections 503 and 504 -- whereby there had to be no proof
that one had a disability that substantially limits a major life
activity. The original ADA did not incorporate provisions
regarding persons with contagious diseases and alcoholics and
drug abusers. The definition did not include the term "otherwise
qualified".
The revised ADA incorporates the section 503 and 504
definition which requires an individual must prove that his/her
disability substantially limits a major life activity.
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EMPLOYMENT:
Sections 503 and 504 generally require covered entities to
make reasonable accomodations for disabled applicants and
employees unless it would pose an "undue hardship."
The original ADA had a "bankruptcy" provision under which a
recipient would have to provide the accommodations unless it
would "threaten the existence of the company."
The revised ADA incorporates section 503 and 504 standards of
undue hardship.
Both versions have a small provider of 15 employees or less
consistent with title VII of the Civil Rights Act of 1964.
PUBLIC ACCOMMODATIONS:
The original ADA used the definition of "public
accommodation" set out in title II of the Civil Rights Act of
1964 (e.g. restaurants, hotels, theaters, etc.) and required that
all existing facilities be retrofitted within 2 to 5 years to
assure full accessibility unless the retrofitting would "threaten
the existence of" the business (the so called bankruptcy
provisions) .
The original ADA also required that all new facilities be
fully accessible and required public entities provide reasonable
accommodations -- unless it would "threaten the existence of" the
entity.
The revised ADA reaches beyond the title II provision to
include all entities that are open to the public as customers,
clients, visitors, or which are potentially places of employment.
With respect to existing facilities, the revised ADA only
requires structural changes that are "readily achievable.'' and
providing alternative methods for those which are not.
The revised ADA requires reasonable accommodations (termed
"auxiliary aids and services) be made unless unless it would
result in "undue burden" which is the current standard in section
504.
Both versions require that new facilities be made accessible.
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PUBLIC SERVICES:
The original bill requires that all new facilities be
accessible within 2 to 5 years, regardless whether an entity
receives federal aid.
The revised ADA extends section 504 to cover all state and
local governments their programs and activities.
COMMUNICATIONS:
The original ADA required all those engaged in the business
of broadcasting to progressively close caption shows. It also
establishes an interstate and intrastate relay system for deaf
persons. (a deaf person using a TDD can speak to an operator who
can relay a message to an individual who has no TDD).
The revised ADA requires only a TDD relay system and deletes
the captioning provisions.
TRANSPORTATION:
The original ADA required 50% of all a public authority's
fleet be accessible within 7 years (which includes retrofitting)
in addition to all making all new buses accessible
The revised ADA requires that all buses on a fixed route be
accessible with no retrofitting required. It also permits a
transit authority to purchase used buses that are not accessible
if the transit authority has demonstrated a good faith e ffort to
purchase a used bus that is accessible.
Both versions require a paratransit system be made available
for those disabled individuals who cannot use the mainline system
and that all new facilities be accessible.
The revised ADA has a separate standard for communities that
have a demand responsive system ( advanced reservation
transportation) for the general public.
Under this standard, all
new buses need not be accessible if the transit authority can
demonstrate that it can meet the needs of disabled people with
current accessible buses.
The original ADA required that 50% of existing rail cars be
made accessible within 7 years (requiring extensive
retrofitting).
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The revised ADA requires that at least one rail car be made
accessible within 5 years and that only key stations be made
accessible within 20 years.
The original ADA required all stations be made accessible
within 10 years.
The original ADA covered air travel and required accessible
taxis.
The revised ADA does not cover air travel and does not
require accessible taxicabs but prohibits a driver from refusing
to pick up a disabled person.
ENFORCEMENT:
The original ADA included an enforcement provision
(injunctive and monetary damages) that applied to the entire Act.
The revised ADA has a separate enforcement section for each
title. Under employment, the revised ADA incorporates by
reference the enforcement provisions in title VII of the Civil
Rights Act of 1964. For acts of intentional discrimination, it
applies section 1981 of the Civil Rights Act of 1968.
The revised ADA incorporates by reference the provisions of
section 505 of the Rehabilitation Act (attorney's fees) to public
entities. Under public accommodations and communications, the
revised ADA incorporates the enforcement provisions in the Fair
Housing Act of 1988.
Both versions incorporate attorneys'

fees provisions.
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May 23, 1989

TO:

Senator Dole

FROM:

Mo West

SUBJECT:

ADA Update

Senator Hatch announced at the last day of hearings on the
Americans with Disabilities Act last week that he would like to
work in a bipartisan effort to assure a compromise prior to
marking up this legislation -- scheduled for early July. He has
invited the Administration to testify on the bill the week of
June 19. They have not to date commented on the ADA bill
Because of the strong grass roots support for this bill and
the Administration's previous statements in support of the
Americans with Disabilities Act, Senator Hatch will refrain from
introducing his bill and work towards further compromise.
I have attached a copy of his statement and will keep you
informed of the proposed June hearing.
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May 23, 1989

TO:

Senator Dole

FROM:

Mo West

SUBJECT:

Sen. Hatch's ADA bill

I have examined Senator Hatch's alternative bill to the
Americans with Disabilities Act and consulted with legal staff of
the Ame r ican Law Division at Congressional Research.
Senator Hatch's bill differs from the ADA in five areas:
First, the small business provider exemption has been raised
to 25 in his bill from 15 in the ADA bill. It is likely that this
exemption will be an issue given the accommodations that small
businesses must make to comply with mandated standards of non
discrimination. -- A probable negotiation tactic might be a phase
in of this exemption number given the accommodations that must be
made in assuring compliance under this Act.
Second, his bill will tighten the remedies available under
each title to parallel current civil rights statutes by deleting
section 1981 remedies currently in Title II of the ADA. Under
Title II (the Employment Section) of the ADA remedies would
extend section 1981 of the Civil Rights Act of 1866 to include
punitive damages and attorney's fees.
Third, he tightens up the public accommodation definition
consistent with title II of the Civil Rights Act to include
entities covered under this title which include restaurants,
entertainment and lodging entities. The ADA will go beyond title
II entities to those aforementioned. However, if we are going to
assure a barrier free society -- entities must go beyond
restaurants, theaters and hotels -- this is another area for
negotiation.
Fourth, the Hatch bill does not include language for a
telecommunications relay system for the deaf and instead requires
that networks progressively close caption their broadcasts. The
relay services are key to full integration of deaf people -- the
deaf community would prefer a relay system given networks are
currently working at close captioning programs.
Fifth, the Hatch bill does not cover private transportation
and the ADA stipulates that private transportation (which is a
necessity given that all mainline transportation is not
accessible) must comply with anti-discrimination statutes in
making accessible transportation. This would include making buses
such as Greyhound accessible and local transportation services
accessible which are not federally funded.
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I believe Senator Hatch has some valid concerns, however, his
bill is limiting in the areas of public accommodations and
transportation. Your past accomplishments and views on accessible
transportation to assure employability for people with
disabilities in inconsistent with the language of Senator Hatch's
bill.
You are suited well for a compromise between the two bills. I
would not recommend cosponsoring Senator Batch's bill at this
time. Senator Hatch would like to work at a compromise instead of
introducing his own version.
Do you want to cosponsor Senator Hatch's bill?
Yes

No
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May 23, 1989

TO:

Senator Dole

FROM:

Mo West

SUBJECT:

ADA Update

Senator Hatch announced at the last day of hearings on the
Americans with Disabilities Act last week that he would like to
work in a bipartisan effort to assure a compromise prior to
marking up this legislation -- scheduled for early July. He has
invited the Administration to testify on the bill the week of
June 19. They have not to date commented on the ADA bill.
Because of the strong grass roots support for this bill and
the Administration's previous statements in support of the
Americans with Disabilities Act, Senator Hatch will refrain from
introducing his bill and work towards further compromise.
I have attached a copy of his statement and will keep you
informed of the proposed June hearing.
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Statement of Sen. Hatch
May 16, 1989

Mr. Chairman, I want to raise with you
the timing of the Committe e's considera tion
/

_,_ ___·· ·····of S ~ 9 33 .-

·r think it is clear that we both.

want to proceed in a bipartisa n fashion.
Senator Dole came before us last week and
said the same thing.

The Administ ration

wants a bipartisa n approach.
In my view, it is imperativ e that this
Committee hear testimony from the
Administ ration on this bill.
We need to hear from the FCC on the
telephone relay system provision .

We need

to hear from the Departmen t of
Transpor tation about the transport ation
provision s of the bill.
."
,

~ ;

We need the

.-· .

..
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analy sis of the Depar tment of Labor and the
EEOC on the employ ment provi sions.

The

Depar tment of Justic e has to give us the
benef it of its exper ience over 25 years of
civil rights enforc ement in analyz ing not
· . .....Only the substa nce of the bill but its ·
detail ed enforc ement schem e.
Now, Mr. Chairm an, the Execu tive Branch
has a great deal of
area.

expertis~

I have told the Admi nistra tion they

must move exped itious ly.
fair.

in this

This is

a new

But let us be

Admi nistra tion.

This

is a compl ex bill with enorm ous
ramif icatio ns.

It is much like the 1964

Civil Right s Act in its scope , and in some
cases even broad er.

I suppo rt the

under lying conce pt of the bill, and we've ·
worke d togeth er to try to reach a
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conse nsus; I hope we conti nue to do so.
Presi dent Bush supp orts the conce pt of the
bill, and you and other s have frequ ently
quote d the Presi dent on this.
since re.

He is

He is proce eding in good faith ,

but the Adin 'inist ration .. .has asked for time
to revie w this and comm ent in depth .
I don't belie ve we shoul d wait
inde finit ely for the Adm inistr ation , and
I've conve yed that to them.

I propo se the

follo wing : that you sched ule a heari ng in
the Comm ittee durin g the week of June 19
and exten d an invit ation to testi fy to the
relev ant feder al agen cies this week.

This

is less time than they reque sted, but in my
view , that gives them fair notic e, a
real istic dead line to work towa rd, and a
sharp ened focus .

If they still are not
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vie w,
rea dy to giv e us th ei r de fin iti ve
on s th at
the n we sh ou ld res um e the dis cu ssi
to wa it fo r
we we re ha vin g wh en yo u de cid ed
nti nu ing
the Ad mi nis tra tio n ra th er tha n co
nd I ha d no
the dia log wi th me la st mo nth --a
If ·th ey ha ve a po sit ion
qu arr el wi th th at.
e 19 , the n
to giv e us du rin g the we ek of Jun
es ide nt to
we ca n wo rk tog eth er wi th the Pr
mo ve ah ead
com e up wi th a com mo n gro un d or
In eit he r ca se , we ca n ma rk up
on ou r ow n.
up se ssi on
the bi ll in Ju ly, tak e on e ma rkck , and
or tw o ma rk- up se ssi on s ba ck -to -ba
the
ha ve it rea dy fo r flo or ac tio n by
at is
Au gu st rec es s, if no t ea rli er . Th
I ple dg e
am ple tim e to pa ss it th is ye ar.
mm itte e,
th at I wi ll no t see k de lay in Co
ir and
an d I wi ll see k on ly to ha ve a fa
un res olv ed
ex pe dit iou s co ns ide rat ion of any

Page 35 of 171
s-pers_210_001_all_A1b.pdf

This document is from the collections at the Dole Archives, University of Kansas
http://dolearchives.ku.edu

differ ences , if we can agree to this
sched ule.
If you can quote George Bush about the
bill, if the Presid ent can act in a
bipar tisan way on so many issue s--the
--·-- ··-budg et, contra aid--t hen you can take him
at his word and give him some more time.

I

might add that in -respo nse to Congre ssman
Coelh o's reque st to me in the hearin g last
week . and in a perso nal call to me, in order
to preve nt unnec essary fragm entati on and
divisi on, I have refrai ned thus far from
introd ucing my own bill.

I've had some

Senat ors expre ss intere st in it, but I've
held off.

On top of that, I have just

publi cly delive red an ultima tum to my own
Presid ent, that if they can't give us help

Page 36 of 171
s-pers_210_001_all_A1b.pdf

This document is from the collections at the Dole Archives, University of Kansas
http://dolearchives.ku.edu

five weeks to present his detaile d
positio n?

Can we agree to the timetab le I

mention ed?
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May 23, 1989
TO:

Senat or Dole

FROM:

Mo West

SUBJE CT:

Sen. Hatch 's ADA bill

I have exami ned Senat or Hatch 's alter nativ e bill to
the
Amer icans with Disa biliti es Act and consu lted with legal
staff of
the Amer ican Law Divis ion at Cong ressio nal Resea rch.
Senat or Hatch 's bill diffe rs from the ADA in five areas
:
First , the small busin ess provi der exem ption has been
raise d
to 25 in his bill from 15 in the ADA bill. It is likel
y
that
this
exem ption will be an issue given the accom moda tions
that small
busin esses must make to compl y with mand ated stand ards
discr imina tion. -- A proba ble nego tiatio n tacti c might of non
be a phase
in of this exem ption numbe r given the accom moda tions
that
must be
made in assur ing comp liance under this Act.
Secon d, his bill will tight en the remed ies avail able
under
each title to para llel curre nt civil right s statu tes
by
delet
ing
secti on 1981 remed ies curre ntly in Title II of the ADA.
Under
Title II (the Emplo yment Secti on) of the ADA remed ies
would
exten d secti on 1981 of the Civil Right s Act of 1866
to inclu de
punit ive damag es and attor ney's fees.
Third , he tight ens up the publi c accom moda tion defin
ition
cons isten t with title II of the Civil Right s Act to
inclu de
entit ies cover ed under this title which inclu de resta
uran ts,
enter tainm ent and lodgi ng entit ies. The ADA will go
beyon d title
II entit ies to those afore menti oned. Howe ver, if we
are
assur e a barri er free socie ty -- entit ies must go beyon going to
d
resta uran ts, theat ers and hotel s -- this is anoth er
area
for
nego tiatio n.
Fourt h, the Hatch bill does not inclu de langu age for
a
teleco mmun icatio ns relay system for the deaf and inste
ad requi res
that netwo rks progr essiv ely close capti on their broad
casts . The
relay servi ces are key to full integ ratio n of deaf peopl
deaf comm unity would prefe r a relay system given netwo e -- the
rks are
curre ntly worki ng at close capti oning progr ams.
Fifth , the Hatch bill does not cover priva te trans porta
tion
and the ADA stipu lates that priva te trans porta tion (whic
h
is
a
nece ssity given that all main line trans porta tion is
not
acces sible ) must comp ly with anti- discr imin ation statu
tes in
makin g acces sible trans porta tion. This would inclu de
makin g buses
such as Greyh ound acces sible and local trans porta tion
servi ces
acces sible which are not feder ally funde d.
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I belie ve Senat or Hatch has some valid conce rns, howe
ver, his
bill is limit ing in the areas of publi c accom moda tions
and
trans porta tion. Your past accom plishm ents and views
on
trans porta tion to assur e empl oyab ility for peopl e with acces sible
disab ilitie s in incon siste nt with the langu age of Senat
or Batch 's
bill.
You are suite d well for a comp romis e betwe en the two
bills . I
would not recom mend cospo nsori ng Senat or Batch 's bill
at
this
time. Senat or Hatch would like to work at a comp romis
e inste ad of
intro ducin g his own versi on.
Do you want to cospo nsor Senat or Batch 's bill?
Yes

No
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May 23, 1989
TO:

Senat or Dole

FROM:

Mo West

SUBJE CT:

Narra tive Summ ary of ADA

OVERVIEW OF THE CURRENT PROPOSAL:
You were given two draft s of the bill and a final
prior to intro ducti on of the Amer icans with Disa biliti versi on
es Act
(ADA) . As you know, the ADA intro duced this year by
Senat or
Harki n has been subst antiv ely chang ed from Senat or Weic
ker's bill
which was broad er in scope .
To follow is a narra tive descr iptio n of the bill
incor porat ing what chang es were made. I am prepa ring
a
delin eatin g conce rns and propo sed recom mend ations which memo
I will
have for you tomor row.
THE PURPOSE OF THE ACT IS TO PROVIDE:
a clear and comp rehen sive mand ate to end discr imina tion
again st peopl e with disab ilitie s.
prote ction comp arable to that affor ded to other mino
rities
with enfor ceabl e stand ards addre ssing discr imina tion
again st
indiv idual s with disab ilitie s.
KEY DEFIN ITION :
The term disab ility is defin ed to mean, with respe ct
indiv idual -- a physi cal or menta l impai rment that subs to an
limit s one or more of the major life activ ities ; a recortanti ally
d of such
impai rment ; or being regar ded as havin g such an impai
rmen t.
This is the same defin ition conta ined in secti on 504
of the
Reha bilita tion Act and the Fair Housi ng Amen dment s of
1988.
The inclu sion of "sub stant ially limit s" in the bill
circu lated
this year elimi nates conce rns about frivo lous claim s
by
tight ening up a broad defin ition .
The defin ition secti on also inclu des defin ition s
"reas onabl e accom moda tion" and "aux iliary aids and for
servi ces."
Reaso nable accom moda tions inclu de - makin g facil ities
acces sible and usabl e, job-r estru cturi ng, modi fied work
sched ules, reass ignm ents, modi ficati on of equip ment
or
appro priat e adjus tmen ts or modi ficati ons of exam inatio devic es,
ns and
train ing mate rials, adopt ion or modi ficati on of proce
dures or
proto cols, the provi sion of quali fied reade rs or inter
prete rs,
and other simil ar modi ficati ons.
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Aux iliar y aids and serv ices shal l inclu de qual
ified
inter pret ers or othe r effe ctive meth ods of maki
ng aura lly
deliv ered mate rials avai lable to indiv idua ls with
hear ing
impa irme nts; qual ified read ers, taped text s, or
othe r effe ctive
meth ods of maki ng visu ally deliv ered mate rials
avai lable to
indiv idua ls with visu al impa irme nts; acqu isitio
n or mod ifica tion
of equip ment or devi ces, and othe r simi lar serv
ices and actio ns.
TITLE I GENERAL PROH IBITI ON AGAINST DISCR IMINA
TION :
This title iden tifie s broad forms of disc rimi
basi s of disa bilit y with rega rd to serv ices, prog natio n on the
acti vitie s, jobs, or othe r oppo rtun ities -- subj rams ,
ect to the
stand ards and proc edur es estab lishe d in othe r
title s -- it woul d
be discr imin atory to:
deny an oppo rtuni ty to part icipa te;
affor d a perso n with a disa bilit y an oppo
part icipa te that is not equa l to that affor dedrtuni ty to
to othe rs;
affor d an oppo rtuni ty that is less effe ctive ,
affo rd an oppo rtuni ty to an indiv idua l or clas
s of
indiv idua ls with disa bilit ies that is diffe rent
or sepa rate than
that affor ded to othe rs, -- unle ss it is as effe
ctive ,
aidin g an enti ty to perp etua te discr imin ation ;
deny ing part icipa tion on a board or comm issio n,
othe rwis e limi ting an indiv idua l in the enjoy ment
of any
righ t, priv ilege , adva ntage or oppo rtuni ty enjoy
ed by othe rs.
This title furth er clar ifies these cond ition
the conc epts of "equ al oppo rtuni ty" as an equa s by addr essin g
l oppo rtuni ty to
obta in the same resu lt, to gain the same bene
fit, or to reach the
same leve l of achie veme nt in the most integ rated
appr opria te to the indi vidu al's need s. This titlesetti ng
also clar ifies
proh ibiti ons in the use of adm inist rativ e meth
ods that have the
effe ct of discr imin ation ; that subs tanti ally impa
obje ctive s of the oppo rtuni ty for the perso n with ir the inten ded
the disa bilit y;
or that perp etua te discr imin ation by othe rs.
The
title addr esses discr imin ation perta ining to relat
asso ciati ons of indiv idua ls with perso ns who are ions hips and
disab led.
The title outli nes the cond ition s whic h do not
cons titut e
discr imin ation .
Firs t, it woul d not be cons idere d discr imin ation
to exclu de an indiv idua l with a disa bilit y, if
the exclu sion is
unre lated to the disa bilit y.
Seco nd, in the area of stand ards and crite
an indiv idua l with a disa bilit y woul d be allow ria, exclu sion of
ed
stand ards or crite ria were show n to be both nece if such
ssary and
subs tanti ally relat ed to an indi vidu al's abil ity
to perfo rm or
part icipa te.
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Thir d, qual ifica tion stand ards may inclu de requ
iring that the
curr ent use of alcoh ol or drug s by an alco holic
or drug abus er
not pose a dire ct thre at to prop erty or the safe
ty of othe rs in
the work place or progr am.
Four th, qual ifica tion stand ards may inclu de requ
iring that an
indiv idua l with a curr ently cont agio us disea se
or infe ction not
pose a dire ct thre at to the heal th or safe ty of
othe rs in the
work place or progr am.
TITLE II EMPLOYMENT:
This title defin es a "qua lifie d indiv idua l with
a disa bilit y"
as an indiv idua l who, with or with out reaso nabl
e accom moda tion,
can perfo rm the esse ntial func tions of a job -eith er held or
desir ed by that indiv idua l.
Disc rimin ation unde r this title inclu des situa
cove red enti ty fails to make reaso nabl e accom moda tion s when a
tions to the
know n limi tatio ns of an indiv idua l unle ss the
enti ty can
demo nstra te that such an accom moda tion woul d cons
titut e an undu e
hard ship (This addr esse s/all evia tes the conc ern
abou
t the
bank ruptc y stand ard in the orig inal bill intro duce
d
last
Cong ress) .
As in title I the enti ty woul d have to show that
stand ards
and crite ria for a job be nece ssary and subs tanti
ally
relat ed to
perfo rm the esse ntial func tions of the job.
Exem pted enti ties inclu de those who are -- cove
red by secti on
SOl( c) of the Inter nal Reve nue Code (This inclu
des corp orati ons
orga nized and oper ated for relig ious or char itabl
e purp oses .),
elec ted offi cial s, India n tribe s, or enti ties
who have less than
15 empl oyee s.
This title inco rpor ates by refer ence the reme
proc edur es set out in secti ons 706, 709, and 710 dies and
the Civi l Righ t Act of 1964 and secti on 1981 of of title VII of
the Civi l Righ ts
Act of 1866 . Such reme dies and proc edur es woul
d
be avai lable to
any indiv idua l who belie ves that he or she is
being or abou t to
be subj ected to discr imin ation on the basi s of
disa bilit y.
Note
that unde r secti on 1981 , an indiv idua l has a priv
ate
caus
e
of
actio n and may reco ver for comp ensat ory dama ges
such as pain and
suffe ring . The indiv idua l may also pursu e a caus
e of actio n
throu gh EEOC.
The auth ors of the curr ent draf t indic ate that
all reme dies
and proc edur es unde r these laws may only be used
in case s of
inten tiona l discr imin ation (whic h is more diff
icul t to prov e) as
disti ngui shed from prac tices whic h are unin tenti
onal but have a
disp arate adve rse impa ct on indiv idua ls with disa
bilit ies.
This
inten ded limi tatio n is not dire ctly appa rent in
the
curr
ent
draf
t
of the ADA.
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TITLE III PUBLIC SERVI CES:
In this title , a "qua lified indiv idual with a disab ility"
means one who, with or witho ut reaso nable modi ficati
ons to rules ,
polic ies, and pract ices, the remov al of arch itect ural,
comm unica tion, or trans porta tion barri ers, or the provi
sion of
auxil iary aids and servi ces, meets the essen tial eligi
bilit y
requi reme nts for servi ces from or parti cipat ion in a
progr am of a
publi c agenc y.
Altho ugh broad ly const rued as the above sugg ests, most
of
this title addre sses publi c trans porta tion.
Such langu age does
not limit cover age to publi c entit ies.
This title cover s a wide range of actio ns relat ed to
publi c
trans porta tion and reaso nable accom moda tion/a ccess ibilit
y,
inclu ding:
purch asing or lease of new buses and rail vehic les
purch ased after 30 days of enact ment must be acces sible (thos e
to and
usabl e by indiv idual s with disab ilitie s );
purch ase or lease of used vehic les (lang uage inclu des
stand ard of -- "dem onstr ated good faith to acqui re acces the
sible
vehic les")
purch ase or lease of reman ufact ured vehic les (new
stand ard inclu des -- "to the maxim um exten t feasi ble provi sion
vehic les
with five- years of life shoul d be made acces sible ");
opera tion of parat ransi t system s (stan dard inclu des
shall be consi dered discr imina tion for an entit y which -- "it
provi des
publi c trans porta tion to fail to provi de ("ref usal"
was
elimi nated ) such a system as a suppl emen t and comp arable
to that
of the fixed route publi c trans porta tion syste m");
opera tion of a comm unity deman d respo nsive system for
the
publi c (stan dard -- comp arable to that avail able to
the
gener al publi c");
This title also deals with new facil ities , alter ation
s to
exist ing facil ities , rail syste ms, and key stati ons.
The
stand ards inclu de
for new facil ities -- readi ly acces sible and useab le
by
indiv idual s with disab ilitie s;
for alter ation s -- after one year of enact ment, to
maxim um exten t feasi ble, the path to the alter ed area, the
bathr ooms , telep hone s, and drink ing fount ains servi ng
the
remod eled area must be acces sible ;
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exis ting faci litie s -- when view ed in thei r enti
rety are
read ily acce ssibl e and usab le;
inte rcity , rapid , ligh t, and comm uter rail syste
ms -- with in
five year s at leas t one car per train must be
acce ssibl e;
key stati ons -- any syste m shal l be acce ssibl
three year s, but the Secr etary of Tran spor tatio e with in
the perio d of comp lianc e for up to 20 year s for n may exten d
extra ordin ary expe nsive mod ifica tions .
Enfo rcem ent, inclu de reme dies and proc edur es (lim
ited to
injun ctive relie f and attor ney' s fees) of secti
on SOS of the
Reha bilit ation Act. An indiv idua l who belie ves
being or abou t to be subj ected to discr imin ation he or she is
on the basi s of
disa bilit y, may acce ss the prot ectio ns in secti
on SOS.
Thre e key poin ts -Thes e requ irem ents apply to newl y cove red enti
ties unde r ADA
and those cove red unde r secti on S04 of the Reha
bilit ation Act;
Elim inati on of "refu sal" with "fail to " woul
make it easi er to prov e discr imin ation since this d appe ar to
woul d appe ar to
elim inate the requ irem ent for prov ing inten t.
The "or abou t to be subj ected to discr imin ation
" langu age
unde r this title of the act could be prov ed by
way of blue prin ts
and othe r meth ods in justi fyin g inten tion al disc
rimi natio n. This
langu age was appr opria tely taken from the Fair
Hous ing Act of
1988 .
TITLE IV PUBLIC ACCOMMODATIONS AND SERVICES OPERA
TED BY PRIVATE
ENTI TIES:
This title defin es seve ral term s broa dly -Comm erce -- mean s trav el, trade , traf fic, comm
erce, or
comm unica tion amon g the State s ...
Publ ic accom moda tion -- mean s priv ately oper ated
estab lishm ents that are used by the gene ral publ
ic ... and are
pote ntial plac es of empl oyme nt, inclu ding audi
toriu ms, conv entio n
cent ers, stadi ums, thea ters, resta uran ts, shop
ping cent ers, inns
hote ls, mote ls -- (exce pt for those cove red by
secti on 20l( b)(l)
of the Civi l Righ ts Act of 1964 ; e.g. , those with
room s), term inals , gas stati ons, sales estab lishm less than five
ents,
prof essio nal offic es of heal th care prov iders ,
o ffice build ings ,
perso nal and publ ic serv ice build ings , priv ate
scho ols, park s and
recre ation al faci litie s.
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Publ ic trans port ation -- defin ed as in title
state s that no indiv idua l shal l be discr imin ated
full and equa l enjoy ment of the good s, serv ices,
priv ilege s, adva ntage s and accom moda tions of any
accom moda tion, on the basi s of disa bilit y.

III --The title
agai nst in the
faci litie s,
place of publ ic

Disc rimin ation inclu des
the impo sitio n of elig ibili ty crite ria that
or tend to iden tify or limi t, an indiv idua l with iden tify or limi t
a disa bilit y or
a class of such indiv idua ls from full and equa
l enjoy ment .
the failu re to make reaso nabl e accom moda tions
unle ss it woul d
fund amen tally alte r the natu re of priv ilege s,
adva ntage s ...
the failu re to ensu re no excl usio n, segr egat ion,
or diffe rent
treat men t, unle ss such woul d resu lt in an undu
e burd en,
the failu re to remo ve arch itect ural , comm unica
tion, and
trans port ation barr iers, wher e such remo val is
read ily achie vabl e
(if such a stand ard cann ot be achie ved, an alter
nativ e must be
offer ed to avoid disc rimi natio n);
with resp ect to a faci lity -- to the maxim um
the failu re to make it or its alter ed part acce exte nt feas ible,
ssibl e and usea ble
with in one year of enac tmen t (New faci litie s buil
afte r enac tmen t shal l be acce ssibl e, unle ss the t 30 mont hs
cove red enti ty
can demo nstra te that it is stru ctur ally impr actic
able to do so.);
with resp ect to trans port ation -- the failu re
to prov ide
trans port ation equi vale nt to the gene ral publ ic;
-and in the
case of vehi cles that carry 12 or more indiv idua
ls
-purc hase d
afte r 30 mont hs of enac tmen t, that are acce ssibl
e and usab le by
indiv idua ls with disa bilit ies.
This title also inclu des a sepa rate secti on on
proh ibiti on of
discr imin ation in publ ic trans port ation prov ided
by
priv ate
enti ties.
This title , like title III, repla ces "refu se to"
in the first
draf t with "fai l to," in the secon d draf t, and
woul d appe ar to
allow discr imin ation charg es on effe cts of, as
disc rimi nate . Sele cted enfor ceme nt prov ision s well as inten t to,
in the Fair
Hous ing Act woul d apply to this title .
They repre sent a very
broad and perm issiv e basi s for discr imin ation
char ges.
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TITLE V TELECOMMUNICATION RELAY SERVI CES:
This title defin es -- Telec ommu nicati ons Relay Servi
servi ces that enabl e simul taneo us comm unica tion to take ces -- as
place
betwe en indiv idual s who use nonvo ice termi nal devic es
(like a
teleco mmun icatio n devic e for the deaf --TDD ) and indiv
idual s who
do not use such devic es.
The title state s that it shall be consi dered discr imina
tion
for any commo n carri er (as defin ed in secti on 3(h) of
the
Comm unica tions Act of 1934) , that offer s telep hone servi
ce to the
gener al publi c, to refus e to provi de, not later than
one year
after enact ment, inter state and intra state teleco mmun
icatio n
relay servi ces.
Enfor cemen t provi sions refer ence provi sions in the
Housi ng Act (in the case of charg es broug ht by an indivFair
idual ),
and for purpo ses of admi nistra tive enfor ceme nt, vario
us
provi sions in the Comm unica tions Act of 1934, acces s
to
desis t order s, and the requi reme nt that each viola tion cease and
of this
title shall be const rued as a separ ate offen se.
TITLE VI

MISC. PROV ISION S:

This title inclu des provi sions to stipu late the inten
t of
curre nt civil right s statu tes in assur ing that their
scope not be
reduc ed -- this perta ins spec ifica lly to secti on 504
of the
Reha bilita tion Act of 1973.
It also requi res minim um guide lines on acce ssibi lity
be
issue d by the Arch itectu ral Tran sport ation Barri ers
Comp liance
Board not later than 6 month s after enact ment.
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RECOMMENDATIONS:
The most likel y conc erns, rese rvati ons, and
chan ging the prop osed legis latio n are the follo base s for
wing .
Firs t, a majo r conc ern may be the use of mult iple
reme dies
and proc edur es with in title s with no preem ption
,
and
the
use of
diffe rent reme dies and proc edur es acro ss title
s. A poss ible
solu tion woul d be to adop t the reme dies and proc
of the Reha bilit ation Act for all title s or at edur es of title V
leas t as
appl icab le to priv ate secto r empl oyme nt.
(It shou ld be noted
that the proc edur es and reme dies of secti ons 503
Reha bilit ation Act are diffe rent ; e.g. , secti on and 504 of the
503 has no
priv ate caus e of actio n, wher eas secti on 504 does
, and allow able
dama ges also diffe r unde r these two sect ions .)
Furt
her, in
prov ision s perta ining to comp ensat ory dama ges,
the cond ition s,
limi ts, and natu re of such dama ges shou ld be clea
rly defin ed in
the ADA.*
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The secon d conc ern may be maki ng the stand ard
for
discr imin ation "fail ure, " rath er than "refu sal."
If
the inten t
of the legi slati on is to enco urage acce ss for
indiv idua ls with
disa bilit ies, the publ ic and priv ate secto r must
firs t be
educ ated.
The use of "refu sal" as the stand ard, requ ires
prov ing
cons cious inten t to discr imin ate not just demo
nstra ting that an
actio n has the effe ct of discr imin ation .
The "fail ure" stand ard
could be appl ied late r afte r the publ ic and priv
had expe rienc e with and have been educ ated abou ate secto rs have
t the proh ibiti on
of discr imin ation on the basi s of disa bilit y.
The third conc ern is that the draf t bill speak
s in term s of
abso lute equa lity in both proc ess and resu lts.
Sinc
e a
disa bilit y may have a vary ing impa ct on an indi
vidu al's abil ity
to perfo rm or part icip ate, even with reaso nabl
e accom moda tion, a
stand ard such as simi larit y or com para bility may
be more
appr opria te.
Two prov ision s warr ant clar ifica tion . Firs
prac tical effe ct of an indiv idua l char ging discrt, what is the
that indiv idua l belie ves he/sh e is abou t to be imin ation when
discr imin ated
agai nst on the basis of disa bilit y? What does
this conc ept
mean ? How woul d it be prov ed or dispr oved ?
Elim inati on of puni tive and comp ensat ory dama
may be appr opria te, bring ing the reme dy prov ision ges altog ethe r
s more in line
with othe r labo r statu tes.
Seco nd, what is the effe ct of inclu ding the secti
on 504
Reha bilit ation Act unde r the cove rage of title
III of the ADA?
One elem ent of the empl oyme nt title may warr ant
a phas
appro ach.
It may be appr opria te, for the firs t three year e-in
s
follo wing enac tmen t, to have the empl oyme nt prov
ision s apply to
empl oyers with 50 or more empl oyee s, and then
afte r that perio d
to have it apply to empl oyers with 35 or more
empl oyee s.
(The se
are the curr ent restr ictio ns in the Fami ly Leav
e
legi
slati
on.)
As ment ioned prev ious ly, in the ADA draf t an exem
ption to
cove rage appl ies to empl oyers with less than 15
empl
oyee s. This
shou ld at leas t be the case unti l empl oyers can
prep
are
for
comp lianc e and reaso nabl e accom moda tion.
Fina lly, the prov ision s perta ining to trans port
ati o n and
publ ic trans port ation , as draf ted, are conf using
in
t e rms o f
thei r varie d place ment s, vary ing discr imin ation
stand ards , and
appl icati ons of diffe ring reme dies and proc edur
redr afted to be more clea r, cons olida ted, and es, and sho uld b e
co nsis t e nt.
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May 23, 1989
TO:

Sena tor Dole

FROM:

Maur een West

SUBJ ECT:

ADA Bill

The Amer icans with Disa bilit ies Act (S.93 3) was
intro duce d
with 35 cosp onso rs -- the 10 Repu blica n cosp onso
rs are
(Dur enbe rger, Jeffo rds, McCa in, Chaf fee, Stev ens,
Cohe n,
Packw ood, Bosc hwitz , Graha m & Hein z).
The Amer icans With Disa bilit ies Act is an omni
righ ts statu te that proh ibits discr imin ation agai bus civi l
nst indiv idua ls
with disa bilit ies in priv ate secto r empl oyme nt;
all publ ic
serv ices; publ ic accom moda tions ; trans port ation
;
telec omm unica tions ; and State and Loca l gove rnme
nts.
The ADA exten ds civi l righ ts prot ectio ns to peop
le with
disa bilit ies beyo nd secti on 504 of the Reha bilit
ation Act of 1973
(the anti- disc rimi natio n statu te for disab led
perso ns) by
requ iring the priv ate secto r and state and loca
comp ly with curr ent civi l righ ts statu tes affor l gove rnme nts to
ded wome n and
mino ritie s.
The Act cove rs empl oyers enga ged in comm erce
more empl oyee s; trans port ation comp anies ; those who have 15 or
enga ged in
comm unica tions and state and loca l gove rnme nts.
The Act spec ifica lly defin es what does cons titut
e
disc rimi natio n, inclu ding vario us type s of inten
tion
al and
unin tenti onal exclu sion; segr egat ion; bene fits
and serv ices;
arch itect ural , trans port ation , and comm unica tion
barr iers;
failu re to make reaso nabl e acco moda tions ; and
discr imin atory
qual ifica tion s and perfo rman ce stand ards .
The Act spec ifies those actio ns that do not cons
titut e
discr imin ation . They inclu de uneq ual treat men t
whol ly unre lated
to a disa bilit y or that whic h is the resu lt of
legit imat e
appl icati on of qual ifica tion stand ards nece ssary
subs tanti ally relat ed to the abil ity to perfo rm and
or part icipa te in
the esse ntial comp onen ts of a job or activ ity.
The ADA inco rpor ates by refer ence the enfor ceme
nt prov ision s
unde r title VII of the Civi l Righ ts Act of 1964
and secti on 1981
of the Civi l Righ ts Act of 1866 for empl oyme nt
appl icab le enfor ceme nt prov ision s in Title VIII -- and othe r
Righ ts Act of 1964 and Sect ion 505 of the Reha of the Civi l
bilit ation Act of
1973 .
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May 23, 1989

TO:

Senat or Dole

FROM:

Mo West

SUBJE CT:

ADA Upda te

Senat or Hatch annou nced at the last day of heari ngs
Amer icans with Disa biliti es Act last week that he would on the
work in a bipar tisan effor t to assur e a comp romis e prior like to
marki ng up this legis latio n -- sched uled for early July. to
He has
invit ed the Adm inistr ation to testi fy on the bill the
week
of
June 19. They have not to date comm ented on the ADA
bill
Becau se of the stron g grass roots suppo rt for this bill
and
the Adm inistr ation 's previ ous statem ents in suppo rt
of the
Amer icans with Disa biliti es Act, Senat or Hatch will
refra
intro ducin g his bill and work towar ds furth er comp romis in from
e.
I have attac hed a copy of his statem ent and will keep
you
inform ed of the propo sed June heari ng.
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May 23, 1989

TO:

Senator Dole

FROM:

Mo West

SUBJECT:

Sen. Hatch's ADA bill

I have examined Senator Hatch's alternative bill to the
Americans with Disabilities Act and consulted with legal staff of
the Ame r ican Law Division at Congressional Research.
Senator Hatch's bill differs from the ADA in five areas:
First, the small business provider exemption has been raised
to 25 in his bill from 15 in the ADA bill. It is likely that this
exemption will be an issue given the accommodations that small
businesses must make to comply with mandated standards of non
discrimination. -- A probable negotiation tactic might be a phase
in of this exemption number given the accommodations that must be
made in assuring compliance under this Act.
Second, his bill will tighten the remedies available under
each title to parallel current civil rights statutes by deleting
section 1981 remedies currently in Title II of the ADA. Under
Title II (the Employment Section) of the ADA remedies would
extend section 1981 of the Civil Rights Act of 1866 to include
punitive damages and attorney's fees.
Third, he tightens up the public accommodation definition
consistent with title II of the Civil Rights Act to include
entities covered under this title which include restaurants,
entertainment and lodging entities. The ADA will go beyond title
II entities to those aforementioned. However, if we are going to
assure a barrier free society -- entities must go beyond
restaurants, theaters and hotels -- this is another area for
negotiation.
Fourth, the Hatch bill does not include language for a
telecommunications relay system for the deaf and instead requires
that networks progressively close caption their broadcasts. The
relay services are key to full integration of deaf people -- the
deaf community would prefer a relay system given networks are
currently working at close captioning programs.
Fifth, the Hatch bill does not cover private transportation
and the ADA stipulates that private transportation (which is a
necessity given that all mainline transportation is not
accessible) must comply with anti-discrimination statutes in
making accessible transportation. This would include making buses
such as Greyhound accessible and local transportation services
accessible which are not federally funded.
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I believe Senator Hatch has some valid concerns, however, his
bill is limiting in the areas of public accommodatio ns and
transportatio n. Your past accomplishme nts and views on accessible
transportatio n to assure employability for people with
disabilities in inconsistent with the language of Senator Hatch's
bill.
You are suited well for a compromise between the two bills. I
would not recommend cosponsoring Senator Batch's bill at this
time. Senator Hatch would like to work at a compromise instead of
introducing his own version.
Do you want to cosponsor Senator Hatch's bill?
Yes

No
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May 23, 1989

TO:

Senator Dole

FROM:

Mo West

SUBJECT:

ADA Update

Senator Hatch announced at the last day of hearings on the
Americans with Disabilities Act last week that he would like to
work in a bipartisan effort to assure a compromise prior to
marking up this legislation -- scheduled for early July. He has
invited the Administration to testify on the bill the week of
June 19. They have not to date commented on the ADA bill.
Because of the strong grass roots support for this bill and
the Administration's previous statements in support of the
Americans with Disabilities Act, Senator Hatch will refrain from
introducing his bill and work towards further compromise.
I have attached a copy of his statement and will keep you
informed of the proposed June hearing.
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Statement of Sen. Hatch
May 16, 1989

Mr. Chairman, I want to raise with you
the timing of the Committe e's considera tion
I

~ . ~..._

.........

of

S~933.

·r think it is clear that we both"

want to proceed in a bipartisa n fashion.
Senator Dole came before us last week and
said the same thing.

The Administ ration

wants a bipartisa n approach.
In my view, it is imperativ e that this
Committee hear testimony from the
Administ ration on this bill.
We need to hear from the FCC on the
telephone relay system provision .

We need

to hear from the Departmen t of
Transpor tation about the transport ation
provision s of the bill.

We need the
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analy sis of the Depa rtmen t of Labo r and the
EEOC on the emplo ymen t prov ision s.

The

Depa rtmen t of Justi ce has to give us the
bene fit of its expe rienc e over 25 years of
civil right s enfor ceme nt in analy zing not
·· · ·······on1y · the subst ance of the bill but its ·
deta iled enfor ceme nt schem e.
Now, Mr. Chair man, the Exec utive Branc h
has a grea t deal of
area.

expertis~

I have told the Adm inistr ation they

must move expe ditio usly.
fair.

in this

This is

a new

But let us be

Adm inistr ation .

This

is a comp lex bill with enorm ous
rami ficat ions.

It is much like the 1964

Civi l Righ ts Act in its scope , and in some
cases even broad er.

I supp ort the

unde rlyin g conc ept of the bill, and we've
worke d toge ther .to try to reach a
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consens us; I hope we continu e to do so.
Preside nt Bush support s the concept of the
bill, and you and others have frequen tly
quoted the Preside nt on this.
sincere .

He is

He is proceed ing in good faith,

but the Adiriin istratio n .. .has asked for time
to review this and commen t in depth.
I don't believe we should wait
indefin itely for the Admini stration , and
I've conveye d that to them.

I propose the

followi ng: that you schedul e a hearing in
the Commit tee during the week of June 19
and extend an invitat ion to testify to the
relevan t federal agencie s this week.

This

is less time than they request ed, but in my
view, that gives them fair notice, a
realist ic deadlin e to work toward, and a
sharpen ed focus.

If they still are not
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vie w,
rea dy to giv e us th ei r de fin iti ve
on s th at
the n we sh ou ld res um e the dis cu ssi
to wa it fo r
we we re ha vin g wh en yo u de cid ed
nti nu ing
the Ad mi nis tra tio n ra th er tha n co
nd I ha d no
the dia log wi th me la st mo nth --a
If the y ha ve a po sit io n
qu arr el wi th th at.
e 19 , the n
to giv e us du rin g the we ek of Jun
es ide nt to
we ca n wo rk tog eth er wi th the Pr
mo ve ah ead
com e up wi th a com mo n gro un d or
In eit he r ca se , we ca n ma rk up
on ou r ow n.
up se ssi on
the bi ll in Ju ly, tak e on e ma rkck , and
or tw o ma rk- up se ssi on s ba ck -to -ba
the
ha ve it rea dy fo r flo or ac tio n by
at is
Au gu st re ce ss , if no t ea rli er . Th
am ple tim e to pa ss it th is ye ar.

I ple dg e

mm itte e,
.th at I wi ll no t see k de lay in Co
ir an d
an d I wi ll see k on ly to ha ve a fa
un res olv ed
ex pe dit iou s co ns ide rat ion of any
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diffe renc es, if we can agree to this
sched ule.
If you can quote Georg e Bush abou t the
bill, if the Presi dent can act in a
bipa rtisa n way on so many issue s--th e
-····· ·--··bu dget, · contr a aid-- then you can take him
at his word and give him some more time.

I

migh t add that in -resp onse to Cong ressm an
Coel ho's requ est to me in the heari ng last
.week _and in a perso nal call to me, in orde r
to preve nt unne cessa ry fragm entat ion and
divis ion, I have refra ined thus far from
intro ducin g my own bill.

I've had some

Sena tors expre ss inter est in it, but I've
held off.

On top of that, I have just

publ icly deliv ered an ultim atum to my own
Pres iden t, that if they can't give us help
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by the week of June 19, I'll move ahead
without them.
Finally, let me say this.

If we can

get together on a bill, liberals and
conservatives , Republicans and Democrats,
and the Administratio n, that broad
consensus will be just as important to the
success of this entire effort as the
language of the bill itself.

This is

because there is prejudice out there and
there will be resistance to any bill in
some portions of our society.

A united

front, across the spectrum I just
mentioned, in support of the bill, will go
a long way toward gaining acceptance for
the principles of the bill and head off
some potential compliance problems.

Isn't

that worth giving the President another
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five weeks to present his detailed
position?

Can we agree to the timetable I

mentioned ?

Page 60 of 171
s-pers_210_001_all_A1b.pdf

This document is from the collections at the Dole Archives, University of Kansas
http://dolearchives.ku.edu

May 23, 1989
TO:

Senat or Dole

FROM:

Mo West

SUBJE CT:

Sen. Hatch 's ADA bill

I have exam ined Senat or Hatch 's alter nativ e bill to
Amer icans with Disa biliti es Act and consu lted with legal the
staff of
the Amer ican Law Divis ion at Cong ressio nal Resea rch.
Senat or Hatch 's bill diffe rs from the ADA in five areas
:
First , the small busin ess provi der exem ption has been
raise d
to 25 in his bill from 15 in the ADA bill. It is likel
y that this
exem ption will be an issue given the accom moda tions
that small
busin esses must make to comp ly with mand ated stand ards
discr imina tion. -- A proba ble nego tiatio n tacti c might of non
be a phase
in of this exem ption numbe r given the accom moda tions
that
must be
made in assur ing comp liance under this Act.
Secon d, his bill will tight en the remed ies avail able
under
each title to para llel curre nt civil right s statu tes
by delet ing
secti on 1981 remed ies curre ntly in Title II of the ADA.
Under
Title II (the Emplo yment Secti on) of the ADA remed ies
would
exten d secti on 1981 of the Civil Right s Act of 1866
to inclu de
punit ive damag es and attor ney's fees.
Third , he tight ens up the publi c accom moda tion defin
ition
cons isten t with title II of the Civil Right s Act to
inclu de
entit ies cover ed under this title which inclu de resta
uran ts,
enter tainm ent and lodgi ng entit ies. The ADA will go
beyon d title
II entit ies to those afore ment ioned . Howe ver, if we
are
assur e a barri er free socie ty -- entit ies must go beyon going to
d
resta uran ts, theat ers and hotel s -- this is anoth er
area for
nego tiatio n.
Fourt h, the Hatch bill does not inclu de langu age
teleco mmun icatio ns relay system for the deaf and instefor a
ad r e quire s
that netwo rks progr essiv ely close capti on their broad
casts . The
relay servi ces are key to full integ ratio n of deaf peopl
deaf comm unity would prefe r a relay system given netwo e -- the
rks are
curre ntly worki ng at close capti oning progr ams.
Fifth , the Hatch bill does not cover priva te trans porta
tion
and the ADA stipu lates that priva te trans porta tion (whic
h
is
a
nece ssity given that all main line trans porta tion is
not
acces sible ) must comp ly with anti- discr imin ation statu
makin g acces sible trans porta tion. This would inclu de tes in
makin g buses
such as Greyh ound acces sible and local trans porta tion
servi ces
acces sible which are not feder ally funde d.
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I belie ve Senat or Hatch has some valid conce rns, howe
ver, his
bill is limit ing in the areas of publi c accom moda tions
and
trans porta tion. Your past accom plishm ents and views
on
trans porta tion to assur e empl oyab ility for peopl e with acces sible
disab ilitie s in incon siste nt with the langu age of Senat
or Hatch 's
bill.
You are suite d well for a comp romis e betwe en the
would not recom mend cospo nsori ng Senat or Hatch 's bill two bills . I
time. Senat or Hatch would like to work at a comp romis at this
e inste ad of
intro ducin g his own versi on.
Do you want to cospo nsor Senat or Hatch 's bill?
Yes

No
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May 23, 1989
TO:

Sena tor Dole

FROM:

Mo West

SUBJ ECT:

Narr ative Summ ary of ADA

OVERVIEW OF THE CURRENT PROPOSAL:
You were given two draf ts of the bill and a fina
l vers ion
prio r to intro duct ion of the Amer icans with Disa
bilit ies Act
(ADA ). As you know , the ADA intro duce d this year
Hark in has been subs tanti vely chan ged from Sena by Sena tor
tor Weic ker's bill
whic h was broa der in scop e.
To follo w is a narr ative desc ripti on of the bill
inco rpor ating what chan ges were made . I am prep
delin eatin g conc erns and prop osed recom mend ationaring a memo
s whic h I will
have for you tomo rrow.
THE PURPOSE OF THE ACT IS TO PROVIDE:
a clea r and comp rehen sive mand ate to end discr
imin ation
agai nst peop le with disa bilit ies.
prot ectio n comp arabl e to that affor ded to
with enfo rceab le stand ards addr essin g discr imin othe r mino ritie s
ation agai nst
indiv idua ls with disa bilit ies.
KEY DEFI NITIO N:
The term disa bilit y is defin ed to mean , with resp
ect to an
indiv idua l -- a phys ical or ment al impa irmen t
that subs tanti ally
limi ts one or more of the majo r life acti vitie
s;
impa irme nt; or being regar ded as havin g such an a reco rd of such
impa irme nt.
This is the same defi nitio n cont ained in secti
Reha bilit ation Act and the Fair Hous ing Amen dmen on 504 of the
ts of 1988 .
The inclu sion of "sub stan tiall y limi ts'' in the
bill
circu lated
this year elim inate s conc erns abou t frivo lous
claim s by
tight enin g up a broa d defi nitio n.
The defi nitio n secti on also inclu des defi nitio
"reas onab le accom moda tion" and "aux iliar y aids ns for
and serv ices. "
Reas onab le accom moda tions inclu de - maki ng
acce ssibl e and usab le, job- restr uctu ring , modi faci litie s
fied work
sche dule s, reass ignm ents, mod ifica tion of equip
ment or devi ces,
appr opria te adjus tmen ts or mod ifica tions of exam
train ing mate rials , adop tion or mod ifica tion of inati ons and
proc edur es or
prot ocol s, the prov ision of qual ified read ers
or inte rpre ters,
and othe r simi lar mod ifica tions .
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Auxi liary aids and servi ces shall inclu de quali fied
inter prete rs or other effec tive metho ds of makin g aural
deliv ered mate rials avail able to indiv idual s with heari ly
ng
impai rmen ts; quali fied reade rs, taped texts , or other
effec tive
metho ds of makin g visua lly deliv ered mate rials avail
able to
indiv idual s with visua l impai rmen ts; acqu isitio n or
modi ficati on
of equip ment or devic es, and other simil ar servi ces
and actio ns.
TITLE I GENERAL PROH IBITIO N AGAINST DISCR IMINA TION:
This title iden tifies broad forms of discr imina tion
basis of disab ility with regar d to servi ces, progr ams, on the
activ ities , jobs, or other oppo rtuni ties -- subje ct
to the
stand ards and proce dures estab lishe d in other title s
-- it would
be discr imina tory to:
deny an oppo rtuni ty to parti cipat e;
affor d a perso n with a disab ility an oppo rtuni ty to
parti cipat e that is not equal to that affor ded to other
s;
affor d an oppo rtuni ty that is less effec tive,
affor d an oppo rtuni ty to an indiv idual or class of
indiv idual s with disab ilitie s that is diffe rent or separ
ate than
that affor ded to other s, -- unles s it is as effec tive,
aidin g an entit y to perpe tuate discr imina tion;
denyi ng parti cipat ion on a board or comm ission ,
other wise limit ing an indiv idual in the enjoy ment of
any
right , privi lege, advan tage or oppo rtuni ty enjoy ed by
other s.
This title furth er clari fies these cond ition s by addre
ssing
the conce pts of "equa l oppo rtuni ty" as an equal oppo
rtuni ty to
obtai n the same resul t, to gain the same bene fit, or
same level of achie veme nt in the most integ rated settito reach the
ng
appro priat e to the indiv idual 's needs . This title also
clari fies
proh ibitio ns in the use of admi nistra tive metho ds that
have
the
effec t of discr imina tion; that subs tanti ally impa ir
the inten ded
objec tives of the oppo rtuni ty for the perso n with the
disab ility;
or that perpe tuate discr imina tion by other s.
The
title addre sses discr imina tion perta ining to relat ionsh
assoc iatio ns of indiv idual s with perso ns who are disab ips and
led.
The title outli nes the cond itions which do not cons
titute
discr imina tion.
First , it would not be consi dered discr imina tion
to exclu de an indiv idual with a disab ility, if the exclu
sion is
unrel ated to the disab ility.
Secon d, in the area of stand ards and crite ria,
an indiv idual with a disab ility would be allow ed if exclu sion of
such
stand ards or crite ria were shown to be both neces sary
and
subs tanti ally relat ed to an indiv idual 's abili ty to
perfo
rm or
parti cipat e.
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Third , quali ficat ion stand ards may inclu de requi ring
curre nt use of alcoh ol or drugs by an alcoh olic or drug that the
abuse r
not pose a direc t threa t to prope rty or the safet y of
other s in
the workp lace or progr am.
Fourt h, quali ficat ion stand ards may inclu de requi ring
that an
indiv idual with a curre ntly conta gious disea se or infec
tion
not
pose a direc t threa t to the healt h or safet y of other
s in the
workp lace or progr am.
TITLE II EMPLOYMENT:
This title defin es a "qua lified indiv idual with a disab
ility' '
as an indiv idual who, with or witho ut reaso nable accom
moda
tion,
can perfo rm the essen tial funct ions of a job -- eithe
r held or
desir ed by that indiv idual .
Discr imina tion under this title inclu des situa tions
when a
cover ed entit y fails to make reaso nable accom moda tions
to
the
known limit ation s of an indiv idual unles s the entit y
can
demo nstra te that such an accom moda tion would cons titute
an undue
hards hip (This addre sses/ allev iates the conce rn about
the
bankr uptcy stand ard in the origi nal bill intro duced
last
Cong ress).
As in title I the entit y would have to show that stand
ards
and crite ria for a job be neces sary and subs tanti ally
relat ed to
perfo rm the essen tial funct ions of the job.
Exem pted entit ies inclu de those who are -- cover ed by
SOl(c ) of the Inter nal Reven ue Code (This inclu des corpo secti on
organ ized and opera ted for relig ious or chari table purporatio ns
ses.) ,
elect ed offic ials, India n tribe s, or entit ies who have
less than
15 emplo yees.
This title incor porat es by refer ence the remed ies and
proce dures set out in secti ons 706, 709, and 710 of
title VII of
the Civil Right Act of 1964 and secti on 1981 of the
Civil Right s
Act of 1866. Such remed ies and proce dures would be
avail able to
any indiv idual who belie ves that he or she is being
o r about to
~e subje cted to discr imina tion on the
basis of disab ility.
Note
that under secti on 1981, an indiv idual has a priva te
cause of
actio n and may recov er for comp ensat ory damag es such
as pain and
suffe ring. The indiv idual may also pursu e a cause of
actio n
throu gh EEOC.
The autho rs of the curre nt draft indi c ate tha t all r
e me dies
and proce dures under these laws may only be used in
cases of
inten tiona l discr imina tion (whic h is more diffi cult
to prove ) as
distin guish ed from pract ices which are unint entio nal
but
dispa rate adver se impac t on indiv idual s with disab ilitie have a
s. This
inten ded limit ation is not direc tly appar ent in the
curre nt draft
of the ADA.
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TITLE III PUBLIC SERV ICES:
In this title , a "qua lifie d indiv idua l with
mean s one who, with or with out reaso nabl e mod a disa bilit y"
ifica
poli cies , and prac tices , the remo val of arch itect tions to rule s,
ural ,
comm unica tion, or trans port ation barr iers, or
the prov ision of
auxi liary aids and serv ices, meet s the esse ntial
requ irem ents for serv ices from or part icipa tion elig ibili ty
in a progr am of a
publ ic agen cy.
Altho ugh broa dly cons trued as the abov e sugg ests,
most of
this title addr esses publ ic trans port ation .
Such langu age does
not limi t cove rage to publ ic enti ties.
This title cove rs a wide range of actio ns relat
trans port ation and reaso nabl e acco mmo datio n/acc ed to publ ic
essib ility,
inclu ding :
purc hasin g or lease of new buse s and rail vehi
purc hase d afte r 30 days of enac tmen t must be acce cles (thos e
ssibl e to and
usab le by indiv idua ls with disa bilit ies );
purc hase or lease of used vehi cles (lang uage
stand ard of -- "dem onstr ated good faith to acqu inclu des the
ire acce ssibl e
vehi cles" )
purc hase or lease of rema nufa cture d vehi cles
stand ard inclu des -- "to the maxim um exte nt feas (new prov ision
ible vehi cles
with five- year s of life shou ld be made acce ssibl
e");
oper ation of para tran sit syste ms (stan dard
shal l be cons idere d discr imin ation for an enti inclu des -- ''it
ty whic h prov ides
publ ic trans port ation to fail to prov ide ("ref
usal " was
elim inate d) such a syste m as a supp leme nt and
comp arabl e to that
of the fixed route publ ic trans port ation syste
m");
oper ation of a comm unity dema nd respo nsive syste
m for the
publ ic (stan dard -- comp arabl e to that avai lable
to
the
gene ral publ ic");
This title also deal s with new faci litie s, alter
ation s to
exis ting faci litie s, rail syste ms, and key stati
ons.
The
stand ards inclu de
for new faci litie s -- read ily acce ssibl e and usea
ble by
indiv idua ls with disa bilit ies;
for alter ation s -- afte r one year of enac tmen t,
to the
maxim um exte nt feas ible, the path to the alter
ed area ,
bathr ooms , telep hone s, and drink ing foun tains
serv ing the
remo deled area must be acce ssibl e;
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exist ing facil ities -- when viewe d in their entir ety
are
readi ly acces sible and usabl e;
inter city, rapid , light , and comm uter rail system s
five years at least one car per train must be acces sible-- withi n
;
key statio ns -- any system shall be acces sible withi
n
three years , but the Secre tary of Tran sport ation may
exten
d
the perio d of comp liance for up to 20 years for
extra ordin ary expen sive modi ficati ons.
Enfor ceme nt, inclu de remed ies and proce dures (limi ted
to
injun ctive relie f and attor ney's fees) of secti on 505
of
the
Reha bilita tion Act. An indiv idual who belie ves he or
she is
being or about to be subje cted to discr imina tion on
the basis of
disab ility, may acces s the prote ction s in secti on 505.
Three key point s -These requi reme nts apply to newly cover ed entit ies under
ADA
and those cover ed under secti on 504 of the Reha bilita
tion Act;
Elim inatio n of "refu sal" with "fail to " would appea
make it easie r to prove discr imina tion since this would r to
appea r to
elimi nate the requi reme nt for provi ng inten t.
The "or about to be subje cted to discr imina tion"
under this title of the act could be prove d by way of langu age
and other metho ds in justi fying inten tiona l discr iminabluep rints
tion. This
langu age was appro priat ely taken from the Fair Housi
ng Act of
1988.
TITLE IV PUBLIC ACCOMMODATIONS AND SERVICES OPERATED
BY PRIVATE
ENTIT IES:
This title defin es sever al terms broad ly -Comm erce -- means trave l, trade , traff ic, comm erce,
or
comm unica tion among the State s ...
Publi c accom moda tion -- means priva tely opera ted
estab lishm ents that are used by the gener al publi c ...
and are
poten tial place s of emplo ymen t, inclu ding audit orium
s, c onve ntion
cente rs, stadiu ms, theat ers, resta uran ts, shopp ing ce
nt er s, inns
hotel s, motel s -- (exce pt for those cover ed by sec ti
o n 20l(b )(l)
of the Civil Right s Act of 1964; e.g., thos e with l e
ss
room s), termi nals, gas stati ons, sales estab lishm ents, than five
profe ssion al offic es of healt h care provi de rs, o ffi ce
build ing s ,
perso nal and publi c servi ce build ings, priva te s c hoo
ls, parks and
recre ation al facil ities .
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Publi c trans porta tion -- defin ed as in title
state s that no indiv idual shall be discr imina ted
full and equal enjoy ment of the goods , servi ces,
privi leges , advan tages and accom moda tions of any
accom moda tion, on the basis of disab ility.

III --The title
again st in the
facil ities ,
place of publi c

Discr imina tion inclu des
the impo sition of eligi bilit y crite ria that ident ify
or limit
or tend to ident ify or limit , an indiv idual with a disab
ility
or
a class of such indiv idual s from full and equal enjoy
ment.
the failu re to make reaso nable accom moda tions unles
funda menta lly alter the natur e of privi leges , advan tagess it would
...
the failu re to ensur e no exclu sion, segre gatio n,
treatm ent, unles s such would resul t in an undue burde or diffe rent
n,
the failu re to remov e archi tectu ral, comm unica tion,
and
trans porta tion barri ers, where such remov al is readi
ly achie vable
(if such a stand ard canno t be achie ved, an alter nativ
e must be
offer ed to avoid discr imin ation );
with respe ct to a facil ity -- to the maxim um exten t
feasi ble,
the failu re to make it or its alter ed part acces sible
and
useab le
withi n one year of enact ment (New facil ities built 30
month
s
after enact ment shall be acces sible , unles s the cover
ed entit y
can demo nstra te that it is struc tural ly impr actic able
to do so.);
with respe ct to trans porta tion -- the failu re to
trans porta tion equiv alent to the gener al publi c; -- provi de
and in the
case of vehic les that carry 12 or more indiv idual s -purch ased
after 30 month s of enact ment, that are acces sible and
usabl
e by
indiv idual s with disab ilitie s.
This title also inclu des a separ ate secti on on proh
ibitio n of
discr imina tion in publi c trans porta tion provi ded by
priva te
entit ies.
This title , like title III, repla ces "refu se to" in
the first
draft with "fail to," in the secon d draft , and would
appea r to
allow discr imina tion charg es on effec ts of, as well
as
discr imina te. Selec ted enfor ceme nt provi sions in the inten t to,
Fair
Housi ng Act would apply to this title .
They repre sent a very
broad and perm issive basis for discr imina tion charg es.
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TITLE V TELECOMMUNICATION RELAY SERVIC ES:
This title define s -- Teleco mmun ication s Relay Servic es -servic es that enable simult aneou s comm unicat ion to take place as
betwee n indivi duals who use nonvo ice termin al device s (like
a
teleco mmun ication device for the deaf --TDD) and indivi duals
who
do not use such devic es.
The title states that it shall be consid ered discri minat ion
for any commo n carrie r (as define d in sectio n 3(h) of the
Comm unicat ions Act of 1934), that offers teleph one servic e
to the
gener al public , to refuse to provid e, not later than one year
after enactm ent, inters tate and intras tate teleco mmun ication
relay servic es.
Enforc ement provis ions refere nce provis ions in the Fair
Housin g Act (in the case of charge s broug ht by an indiv idual)
,
and for purpo ses of admin istrati ve enforc ement , variou s
provis ions in the Comm unicat ions Act of 1934, access to cease
and
desis t order s, and the requir ement that each viola tion of this
title shall be constr ued as a separ ate offen se.
TITLE VI

MISC. PROVI SIONS:

This title includ es provis ions to stipu late the inten t of
curren t civil rights statut es in assuri ng that their scope
not be
reduce d -- this pertai ns speci ficall y to sectio n 504 of the
Rehab ilitati on Act of 1973.
It also requir es minimu m guide lines on acces sibili ty be
issued by the Archi tectur al Trans portat ion Barrie rs Compl iance
Board not later than 6 month s after enactm ent.
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RECOMMENDATIONS:
The most likel y conce rns, reser vatio ns, and bases for
chang ing the propo sed legis latio n are the follow ing.
First , a major conce rn may be the use of multi ple remed
ies
and proce dures withi n title s with no preem ption , and
the use of
diffe rent remed ies and proce dures acros s title s. A
possi ble
solut ion would be to adopt the remed ies and proce dures
of title V
of the Reha bilita tion Act for all title s or at least
as
appli cable to priva te secto r emplo ymen t.
(It shoul d be noted
that the proce dures and remed ies of secti ons 503 and
504 of the
Reha bilita tion Act are diffe rent; e.g., secti on 503
has no
priva te cause of actio n, where as secti on 504 does, and
allow able
damag es also diffe r under these two secti ons.)
Furth er, in
provi sions perta ining to comp ensat ory damag es, the cond
ition s,
limit s, and natur e of such damag es shoul d be clear ly
defin ed in
the ADA.*
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The seco nd conc ern may be maki ng the stan dard
for
disc rimi nati on "fai lure ," rath er than "ref
usal ." If the inte nt
of the legi slat ion is to enco urag e acce ss
for indi vidu als with
disa bili ties , the publ ic and priv ate sect or
educ ated . The use of "ref usal " as the stan must firs t be
dard , requ ires prov ing
cons ciou s inte nt to disc rimi nate not just
dem onst ratin g that an
acti on has the effe ct of disc rimi nati on.
The "fai lure " stan dard
coul d be appl ied late r afte r the publ ic and
had expe rien ce with and have been educ ated priv ate sect ors have
of disc rimi nati on on the basi s of disa bili abou t the proh ibiti on
ty.
The thir d conc ern is that the draf t bill spea
ks in term s of
abso lute equ ality in both proc ess and resu
lts.
Sinc
e a
disa bili ty may have a vary ing impa ct on an
indi vidu al's abil ity
to perf orm or part icip ate, even with reas onab
le acco mmo datio n, a
stan dard such as sim ilar ity or com para bilit
y may be more
appr opri ate.
Two prov ision s warr ant clar ific atio n.
prac tica l effe ct of an indi vidu al char ging Firs t, what is the
that indi vidu al beli eves he/s he is abou t to disc rimi nati on when
be disc rimi nate d
agai nst on the basi s of disa bilit y? What
does this conc ept
mean ? How woul d it be prov ed or disp rove d?
Elim inati on of pun itive and com pens atory
may be appr opri ate, brin ging the reme dy prov dama ges alto geth er
ision s more in line
with othe r labo r stat utes .
Seco nd, what is the effe ct of incl udin g
Reh abil itati on Act unde r the cove rage of titlthe sect ion 504
e III of the ADA?
One elem ent of the empl oyme nt titl e may warr
ant a
appr oach .
It may be appr opri ate, for the firs t thre e phas e-in
year s
follo wing enac tmen t, to have the empl oyme
nt prov ision s appl y to
emp loye rs with 50 or more emp loye es, and then
to have it appl y to emp loye rs with 35 or more afte r that peri od
emp loye es.
(The se
are the curr ent rest rict ions in the Fam ily
Leav
e
legi
slat
ion.
)
As men tione d prev ious ly, in the ADA draf t
an exem ption to
cove rage appl ies to emp loye rs with less than
15 emp loye es. This
shou ld at leas t be the case unti l emp loye
rs can prep are for
com plian ce and reas onab le acco mmo datio n.
Fina lly, the prov ision s pert aini ng to tran
spor tatio n and
publ ic tran spor tatio n, as draf ted, are conf
usin
thei r vari ed plac eme nts, vary ing disc rimi nati g in term s of
appl icat ions of diff erin g reme dies and proc on stan dard s, and
edur es, and shou ld be
redr afte d to be more clea r, cons olid ated ,
and con siste nt.
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May 23, 1989

TO:

Senat or Dole

FROM:

Maure en West

SUBJEC T:

ADA Bill

The Ameri cans with Disab ilities Act (S.933 ) was introd uced
with 35 cospo nsors -- the 10 Repub lican cospo nsors are
(Dure nberge r, Jeffor ds, McCai n, Chaff ee, Steve ns, Cohen ,
Packw ood, Bosch witz, Graham & Heinz ).
The Ameri cans With Disab ilities Act is an omnib us civil
rights statut e that prohi bits discri minat ion again st indivi
duals
with disab ilitie s in priva te secto r emplo yment ; all public
servic es; public accom modat ions; transp ortati on;
teleco mmun icatio ns; and State and Local govern ments .
The ADA extend s civil rights protec tions to people with
disab ilitie s beyond sectio n 504 of the Rehab ilitati on Act of
1973
(the anti-d iscrim inatio n statut e for disab led person s) by
requir ing the priva te secto r and state and local govern ments
to
comply with curren t civil rights statut es afford ed women and
minor ities.
The Act covers emplo yers engage d in comme rce who have 15 or
more emplo yees; transp ortati on compa nies; those engage d in
comm unicat ions and state and local govern ments .
The Act speci ficall y define s what does const itute
discri minat ion, includ ing variou s types of inten tiona l and
uninte ntiona l exclu sion; segreg ation; benef its and servic es;
archi tectur al, transp ortati on, and comm unicat ion barrie rs;
failur e to make reason able accom odatio ns; and discri minat ory
quali ficati ons and perfor mance standa rds.
The Act speci fies those action s that do not const itute
discri minat ion. They includ e unequ al treatm ent wholly unrela
ted
to a disab ility or that which is the resul t of legiti mate
applic ation of quali ficati on standa rds neces sary and
subst antial ly relate d to the abilit y to perfor m or parti c ipate
in
the essen tial compo nents of a job or activ ity.
The ADA incorp orates by refere nce the e nf o rc e me nt provi si o ns
under title VII of the Civil Rights Act o f 1964 and sec tion
1981
of the Civil Rights Act of 1866 for employ ment -- and other
applic able enforc ement provis ions in Title VIII of the Civil
Rights Act of 1964 and Sectio n 505 of the Rehab ilitati on Act
of
1973.
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May 23, 1989

TO:

Senat or Dole

FROM:

Mo West

SUBJE CT:

ADA Updat e

Senat or Hatch annou nced at the last day of heari ngs
Amer icans with Disa biliti es Act last week that he would on the
work in a bipar tisan effor t to assur e a comp romis e prior like to
marki ng up this legis latio n -- sched uled for early July. to
He has
invit ed the Adm inistr ation to testi fy on the bill the
week
of
June 19. They have not to date comm ented on the ADA
bill
Becau se of the stron g grass roots suppo rt for this bill
and
the Adm inistr ation 's previ ous statem ents in suppo rt
of the
Amer icans with Disa biliti es Act, Senat or Hatch will
refra
intro ducin g his bill and work towar ds furth er comp romis in from
e.
I have attac hed a copy of his statem ent and will keep
you
inform ed of the propo sed June heari ng.
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May 23, 1989
TO:

Sena tor Dole

FROM:

Mo West

SUBJ ECT:

Diff eren ces in Hark in and Weic ker bill

Sub stan tial chan ges were made to the Hark
in/K enne dy bill from
Sena tor Weic ker vers ion of ADA intro duce d
last Con gres s. Sena tor
Wei cker 's bill was much broa der in its inte
rpre tatio n.
For purp oses of clar ifyi ng the chan ges betw
een the Ame rican
with Dis abil ities Act (ADA) from last year
and
the
bill Sena tors
Hark in and Kenn edy have just intro duce d,
I have term ed last year s
ADA as the orig inal ADA and the Hark in/K enne
revi sed ADA. I have deli neat ed chan ges acco dy bill as the
rdin g to the title s
with in the Act.
DEFI NITI ON OF PROTECTED CLASS AND PROVING
DISC RIMI NATI ON:
Unde r sect ions 504 and 504 of the Reh abil
ther e is a two step proc ess for prov ing disc itati on Act of 1973
rimi nati on. Firs t, an
indi vidu al must prov e that he or she is disa
bled -- havi ng a
phys ical or men tal impa irme nt that subs tant
life acti vity . Seco nd ther e must be evid enceially limi ts a majo r
that he or she is
othe rwis e qua lifie d.
Sect ion 503 and 504 also incl ude prov ision
if some one with a cont agio us dise ase or some s whic h stat es that
alco holi c or drug addi ct pose s a dire ct thre one who is a
at to the heal th and
safe ty of othe rs, then he or she is not a
"qua lifie d disa bled
pers on".
The orig inal ADA had a much broa der defi
than sect ions 503 and 504 -- wher eby ther e nitio n of disa bili ty
had to be no proo f
that one had a disa bili ty that subs tant ially
acti vity . The orig inal ADA did not inco rpor limi ts a majo r life
rega rdin g pers ons with cont agio us dise ases ate prov ision s
and alco ho lics and
drug abus ers. The defi nitio n did not inclu
de the term "o ther wise
qua lifie d".
The revi sed ADA inco rpor ates the sect ion
defi nitio n whic h requ ires an indi vidu al must 503 and 504
disa bili ty subs tant ially limi ts a majo r lif prov e that his/ her
e acti vity .
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EMPLOYMENT:
Sec tion s 503 and 504 gen eral ly requ ire
cove red ent itie s to
make reas ona ble acco mod atio ns for disa
bled app lica nts and
emp loye es unle ss it wou ld pose an "und
ue hard ship ."
The orig inal ADA had a "ban krup tcy"
reci pien t wou ld have to prov ide the acco prov isio n und er whic h a
mmo datio ns unle ss it
wou ld "thr eate n the exis tenc e of the com
pany ."
The revi sed ADA inco rpor ates sect ion 503
and 504 stan dard s of
undu e hard ship .
Both vers ions have a sma ll prov ider
con sist ent with titl e VII of the Civ il of 15 emp loye es or less
Rig hts Act of 1964 .
PUBLIC ACCOMMODATIONS:
The orig inal ADA used the def init ion of
"pub lic
acco mmo datio n" set out in titl e II of
the Civ il Righ ts Act of
1964 (e.g . rest aur ants , hote ls, thea ters
all exis ting fac ilit ies be retr ofit ted , etc. ) and requ ired that
with in 2 to 5 year s to
assu re full acc essi bili ty unle ss the retr
ofit ting wou ld "thr eate n
the exis tenc e of" the bus ines s (the so
call ed bank rupt cy
prov is ions ) .
The orig inal ADA also requ ired that
full y acc essi ble and requ ired pub lic entall new fac ilit ies be
itie s prov ide reas ona ble
acco mmo datio ns -- unle ss it wou ld "thr
eate n the exis tenc e of" the
enti ty.
The revi sed ADA reac hes beyo nd the titl
e II prov isio n to
incl ude all ent itie s that are open to
the pub lic as cust ome rs,
clie nts, visi tors , or whic h are pot enti
ally plac es of emp loym ent.
With resp ect to exis ting fac ilit ies,
requ ires stru ctur al chan ges that are "reathe revi sed ADA only
dily ach ieva ble. " and
prov idin g alte rna tive meth ods for thos
e whic h are not.
The revi sed ADA requ ires reas ona ble acco
mmo datio ns (term ed
"au xili ary aids and serv ices ) be made
unle ss unle ss it wou ld
resu lt in "und ue burd en" whic h is the
curr ent stan dard in sect ion
504.
Both vers ions requ ire that new fac ilit
ies be made acc essi ble.
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PUBLIC SERV ICES :
The orig inal bill requ ires that all
acc essi ble with in 2 to 5 yea rs, rega rdle new fac ilit ies be
ss whe ther an ent ity
rece ives fede ral aid.
The revi sed ADA exte nds sect ion 504 to
cove r all stat e and
loca l gove rnm ents the ir prog rams and acti
viti es.
COMMUNICATIONS:
The orig inal ADA requ ired all thos e
of broa dca stin g to prog ress ivel y clos e enga ged in the busi ness
cap tion show s. It also
esta blis hes an inte rsta te and intr asta
te rela y syst em for deaf
pers ons. (a deaf pers on usin g a TDD can
can rela y a mes sage to an indi vidu al who spea k to an ope rato r who
has no TDD ).
The revi sed ADA requ ires only a TDD rela
y syst em and dele tes
the cap tion ing prov isio ns.
TRANSPORTATION:
The orig inal ADA requ ired 50% of all
flee t be acc essi ble with in 7 year s (whi a pub lic auth orit y's
in add itio n to all mak ing all new buse ch incl ude s retr ofit ting )
s acc essi ble
The revi sed ADA requ ires that all buse
acc essi ble with no retr ofit ting requ ired s on a fixe d rout e be
tran sit auth orit y to purc hase used buse . It also perm its a
s
if the tran sit auth orit y has dem onst rate that are not acc essi ble
purc hase a used bus that is acc essi ble. d a good fait h effo rt to
Both vers ions requ ire a par atra nsit
for thos e disa bled indi vidu als who cann syst em be made ava ilab le
and that all new fac ilit ies be acc essi ot use the mai nlin e syst em
ble.
The revi sed ADA has a sepa rate stan dard
for com mun ities that
have a dem and resp onsi ve syst em ( adva
nced rese rvat ion
tran spo rtat ion) for the gen eral pub lic.
new buse s need not be acc essi ble if the Und er this stan dard , all
dem onst rate that it can mee t the need s tran sit auth orit y can
of disa bled peop le with
curr ent acc essi ble buse s.
The orig inal ADA requ ired that 50%
made acc essi ble with in 7 year s (req uiri of exis ting rail cars be
ng exte nsiv e
retr ofit ting ).
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The revis ed ADA requ ires that at leas t one rail
car be made
acce ssibl e with in 5 year s and that only key stati
ons be made
acce ssibl e with in 20 year s.
The orig inal ADA requ ired all stati ons be made
acce ssibl e
with in 10 year s.
The orig inal ADA cove red air trav el and requ ired
acce ssibl e
taxi s.
The revis ed ADA does not cove r air trav el and
requ ire acce ssibl e taxic abs but proh ibits a driv does not
er from refus ing
to pick up a disab led perso n.
ENFORCEMENT:
The orig inal ADA inclu ded an enfor ceme nt prov ision
(inju nctiv e and mone tary dama ges) that appl ied
to the

enti re Act.

The revis ed ADA has a sepa rate enfor ceme nt secti
on for each
title . Unde r empl oyme nt, the revis ed ADA inco rpor
ates
by
refer ence the enfor ceme nt prov ision s in title
VII of the Civi l
Righ ts Act of 1964 . For acts of inten tion al disc
rimi natio n, it
appl ies secti on 1981 of the Civi l Righ ts Act of
1968 .
The revis ed ADA inco rpor ates by refer ence the
prov ision s of
secti on 505 of the Reha bilit ation Act (atto rney
's
fees) to publ ic
enti ties. Unde r publ ic accom moda tions and comm
unica tions , the
revis ed ADA inco rpor ates the enfor ceme nt prov ision
s in the Fair
Hous ing Act of 1988 .
Both vers ions inco rpor ate attor neys ' fees prov
ision s.
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May 23, 1989

TO:

Senator Dole

FROM:

Mo West

SUBJECT:

Narrative Summary of ADA

OVERVIEW OF THE CURRENT PROPOSAL :
You were given two drafts of the bill and a final version
prior to introduction of the americans with Disabilities Act
(ADA). As you know, the ADA introduced this year by Senator
Harkin has been substantively changed from Senator Weicker's bill
which was broader in s c ope .
To follow is a narrative description of the bill
incorporating what changes were ma de. I am preparing a memo
del i neating concerns and proposed rec ommendations which I will
have for you tomorrow .
THE PURPOSE OF THE ACT IS TO PROV IDE :
a clear and comprehensive mandate to end discriminatio n
against people with disabilities.
protection comparable to that afforded to other minorities
with enforceable standards addressing discrimination against
individuals with disabilities.
KEY DEFINITI ON :
The term disability is defined to mean , with respect to an
individua l -- a physical or mental im pairment that substantially
limits on e or more of the major life activities; a record of such
i mpairment; or being regarded as having such an impairment .
This is the same definition contained in se c tion 504 of the
Rehabilitation Act and the Fair Housing Amendments of 198 8.
The inclusion of "substantially limits" in the bill circulated
this year eliminates concerns about frivolous claims by
tightening up a broad definition.
The definition section also includes definitions for
"reasonable accommodation " and "auxiliary aids and services. "

Reasonable accommodations include - making facilities
accessib l e and usable, j ob - restructuring, modified work
sched u les , reassignments , modification of equipment or devices ,
app r opriate adj u stments or modifications of examinations and
training materials , adoption or modification of procedures or
proto c ols , the provision of qualified readers or interpreters ,
and other similar modificati o ns.
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Auxiliary aids and services shall include qualified
interpreters or other effective methods of making aurally
delivered materials available to individuals with hearing
impairments; qualified readers, taped texts, or other effective
methods of making visually delivered materials available to
individuals with visual impairments; acquisition or modification
of equipment or devices, and other similar services and actions.
TITLE I GENERAL PROHIBITION AGAINST DISCRIMINATION:
This title identifies broad forms of discrimination on the
basis of disability with regard to services , programs,
activities, jobs, or other opportunities -- subject to the
standards and procedures established in other titles -- it would
be discriminatory to:
deny an opportunity to participate;
afford a person with a disability an opportunity to
participate that is not equal to that afforded to others;
afford an opportunity that is less effective,
afford an opportunity to an individual or class of
individuals with disabilities that is different or separate than
that afforded to others, -- unless it is as effective,
aiding an entity to perpetuate discrimination;
denying participation on a board or commission ,
otherwise limiting an individual in the enjoyment of any
right, privilege, advantage or opportunity enjoyed by others.
This title further clarifies these conditions by addressing
the concepts of "equal opportunity " as an equal opportunity to
obtain the same result, to gain the same benefit, or to reach the
same level of achievement in the most integrated setting
appropriate to the individual's needs.
This title also clarifies
prohibitions in the use of administrative methods that have the
effect of discrimination; that substantially impair the intended
objectives of the opportunity for the person with the disability;
or that perpetuate discrimination by others.
The
title addresses discrimination pertaining to relationships and
associations of individuals with persons who are disabled.
The title outlines the conditions which do not constitute
discrimination .
First, it would not be considered discrimination
to exclude an individual with a disability, if the exclusion is
unrelated to the disability.
Second, in the area of standards and criteria, exclusion of
an individual with a disability would be allowed if such
standards or criteria were shown to be both necessary and
substantially related to an individual ' s ability to perform or
participate.
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Third, qualification standards may include requiring that the
current u se of al c oh o l or drugs by an alcoholic or drug abuser
not pose a direct threat to property or the safety of others in
the workplace or prog r am.
Fourth, qualification standards may include requiring that an
individual with a cur rently contagious disease or infection not
pose a direct threat to the health or safety of others in the
workplace or program.
TITLE II EMPLOYMENT:
This title defines a "qualified individual with a disability ''
as an individual who, with or without reasonable accommodation ,
can perform the essential functions of a job -- either held or
desired by that individual .
Discrimination under this title includes situations when a
covered entity fails to make reasonable accommodations to the
known limitations of an individual unless the entity can
demonstrate that such an accommodation would constitute an undue
hardship (This addresses/alleviat es the concern about the
bankruptcy standard in the original bill introduced last
Congress).
As in title I the entity would have to show that standards
and criteria for a job be necessary and substantially related to
perform the essential functions of the job.
Exempted entities include those who are -- covered by section
50l(c) of the Internal Revenue Code (This includes corporations
organized and operated for religious or charitable purposes.),
elected officials, Indian tribes, or entities who have less than
15 employees.
This title incorporates by reference the remedies and
procedures set out in sections 706 , 709, and 710 of title VII of
the Civil Right Act of 1964 and section 1981 of the Civil Rights
Act of 1866 . Such remedies and procedures would be available to
any individual who believes that he or she is being or about to
be subjected to discrimination on the basis of disability. Note
that under section 1981, an individual has a private cause of
action and may recover for compensatory damages such as pain and
suffering. The individual may also pursue a cause of action
through EEOC.
The authors of the current draft indicate that all remedies
and procedures under these laws may only be used in cases of
intentional discrimination (which is more difficult to prove) as
distinguished from practices which are unintentional but have a
disparate adverse impact on individuals with disabilities. This
intended limitation is not directly apparent in the current draft
of the ADA.
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TITLE III PUBLIC SERVICES :
In this title, a "qualified individual with a disability"
means one who, with or without reasonable modifications to rules,
policies, and practices, the removal of architectural,
communication, or transportation barriers , or the provision of
auxiliary aids and services, meets the essential eligibility
requirements for services from or participation in a program of a
public agency.
Although broadly construed as the above suggests, most of
this title addresses public transportation.
Such language does
not limit coverage to public entities.
This title covers a wide range of actions related to public
transportation and reasonable accommodation/acc essibility ,
including:
purchasing or lease of new buses and rail vehicles (those
purchased after 30 days of enactment must be accessible to and
usable by individuals with disabilities ) ;
purchase or lease of used vehicles (language includes the
standard of -- " demonstrated good faith to acquire accessible
vehicles")
purchase or lease of remanufactured vehicles (new provision
standard includes -- "to the maximum extent feasible vehicles
with five-years of life should be made accessible " );
operation of paratransit systems (standard includes -- "it
shall be considered discrimination for an entity which provides
public transportation to fail to provide ( "refusal" was
eliminated) such a system as a supplement and comparable to that
of the fixed route public transportation system");
operation of a community demand responsive system for the
public (standard -- comparable to that available to the
general public");
This title also deals with new facilities, alterations to
existing facilities, rail systems, and key stations. The
standards include
for new facilities -- readily accessible and useable by
individuals with disabilities;
for alterations -- after one year of enactment, to the
maximum extent feasible, the path to the altered area,
bathrooms, telephones, and drinking fountains serving the
remodeled area must be accessible;
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existing facilities -- when viewed in their entirety are
readily accessible and usable;
intercity, rapid, light, and commuter rail systems -- within
five years at least one car per train must be accessible;
key stations -- any system shall be accessible within
three years, but the Secretary of Transportation may extend
the period of compliance for up to 20 years for
extraordinary expensive modifications.
Enforcement, include remedies and procedures (limited to
injunctive relief and attorney's fees) of section 505 of the
Rehabilitation Act. An individual who believes he or she is
being or about to be subjected to discrimination on the basis of
disability, may access the protections in section 505.
Three key points -These requirements apply to newly covered entities under ADA
and those covered under section 504 of the Rehabilitation Act;
Elimination of "refusal" with "fail to " would appear to
make it easier to prove discrimination since this would appear to
eliminate the requirement for proving intent.
The "or about to be subjected to discrimination" language
under this title of the act could be proved by way of blueprints
and other methods in justifying intentional discrimination. This
language was appropriately taken from the Fair Housing Act of
1988.
TITLE IV PUBLIC ACCOMMODATIONS AND SERVICES OPERATED BY PRIVATE
ENTITIES:
This title defines several terms broadly -Commerce -- means travel, trade, traffic, commerce, or
communication among the States •.•
Public accommodation -- means privately operated
establishments that are used by the general public •.. and are
potential places of employment, including auditoriums, convention
centers, stadiums, theaters, restaurants, shopping centers, inns
hotels, motels -- (except for those covered by s~ction 20l(b) (1)
of the Civil Rights Act of 1964; e.g., those with less than five
rooms), terminals, gas stations, sales establishments,
professional offices of health care providers, office buildings,
personal and public service buildings, private schools, parks and
recreational facilities.
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Public transportation -- defined as in title
states that no individual shall be discriminated
full and equal enjoyment of the goods, services,
privileges, advantages and accommodations of any
accommodation, on the basis of disability.

III --The title
against in the
facilities,
place of public

Discrimination includes
the imposition of eligibility criteria that identify or limit
or tend to identify or limit, an individual with a disability or
a class of such individuals from full and equal enjoyment.
the failure to make reasonable accommodations unless it would
fundamentally alter the nature of privileges, advantages •••
the failure to ensure no exclusion, segregation, or different
treatment, unless such would result in an undue burden,
the failure to remove architectural, communication, and
transportation barriers, where such removal is readily achievable
(if such a standard cannot be achieved, an alternative must be
offered to avoid discrimination);
with respect to a facility -- to the maximum extent feasible,
the failure to make it or its altered part accessible and useable
within one year of enactment (New facilities built 30 months
after enactment shall be accessible, unless the covered entity
can demonstrate that it is structurally impracticable to do so.);
with respect to transportation -- the failure to provide
transportation equivalent to the general public; -- and in the
case of vehicles that carry 12 or more individuals -- purchased
after 30 months of enactment, that are accessible and usable by
individuals with disabilities.
This title also includes a separate section on prohibition of
discrimination in public transportation provided by private
entities.
This title, like title III, replaces "refuse to'' in the first
draft with "fail to," in the second draft, and would appear to
allow discrimination charges on effects of, as well as intent to,
discriminate.
Selected enforcement provisions in the Fair
Housing Act would apply to this title. They represent a very
broad and permissive basis for discrimination charges.
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TITLE V TELECOMMUNICATION RELAY SERVICES:
This title defines -- Telecommunications Relay Services -- as
services that enable simultaneous communication to take place
between individuals who use nonvoice terminal devices (like a
telecommunication device for the deaf --TDD) and individuals who
do not use such devices.
The title states that it shall be considered discrimination
for any common carrier (as defined in section 3(h) of the
Communications Act of 1934), that offers telephone service to the
general public, to refuse to provide, not later than one year
after enactment, interstate and intrastate telecommunication
relay services.
Enforcement provisions reference provisions in the Fair
Housing Act (in the case of charges brought by an individual),
and for purposes of administrative enforcement, various
provisions in the Communications Act of 1934, access to cease and
desist orders, and the requirement that each violation of this
title shall be construed as a separate offense.
TITLE VI

MISC. PROVISIONS:

Title VI includes miscellaneous provisions, such as a
construction clause explaining the relationship between the
provisions in the ADA and the provisions of other Federal and
State laws; a prohibition against retaliation; a statement that
States are not immune from actions in Federal court for a
violation of the ADA; a directive to the Architectural
Transportation Barriers Compliance Board to issue guidelines; and
authority to award attorney's fees.
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April 17, 1989

TO:

Senator Dole

FROM:

Maureen West

SUBJECT:

ADA Strategy

As you requested I spoke with Senator Grassley concerning the
Americans with Disabilities Act and shared with him the progress
made thus far on the drafting of a bill. He would still like an
alternative to the Harkin bill and would consider signing onto a
Hatch bill. As I stated earlier Senators Harkin and Hatch are
both interested in moving this bill but at odds in reaching any
compromise on a bi-partisan bill.

(~hich

The Subcommittee on the Handicapped
Senators Harkin and
Hatch are members) has jurisdiction over federal legislation,
Section 504 of the Rehabilitation Act of 1973 containing the
nondiscrimination statute barring discrimination against
individuals with handicaps receiving federal financial
assistance. The ADA would apply non-discrimination to the private
sector as well and is much more s pecific in its statutory

s

requirements·~

The ADA is a comprehensive and ambitious bill that seek;7to
parallel in scope the civil rights protections provide
lal
and ethnic minorities, women, and older persons, but framed o
combat the forms of discrimination confronting people
disabilities in such areas as: inaccessible housing,
transportation, and communcation; denial of reasonable I
accomodation;. and prejudice. (See attached summary of bill). The
costs of this legislation are unknown but speculated to be high.
To accomodate a more palatable bill for introduction, key
disability groups have provided input and made revisions to the
legislation in encouraging bi-par~tisan support and further
clarification of statutory requiwnents. While Senator Hatch made
some considerable changes to the draft bill it has yet to go far
enough to assure his full support. Hence the disability groups
have asked for your support ~d chief cosponsorship of the Harkin
bill. In keeping you uncommi~ed to this bill and sensitive to the
Iowa politics I have consistently stated, as have you, that you
are supportive of a comprehensive civil rights bill for people
with disabilities to keep you ope n to many options at this point.
I recommend not going on either bill at this point as this is a
no win situation with the disabilit
rou s -- and introducing
your own bill wou
prematureJgiven the private sector has not
even seen such legislation yet.
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My recommendatio n at this point, is to hold off cosponsoring
any bill or introducing your own bill for the following reasons:
First of all, this bill eminated as a National Council bill
which took approximatley three years to write. (The Council is an
independent Federal agency comprised of 15 members appointed by
the President to review all laws, . programs and policies relating
to disabilities .)
With both Senators Harkin and Hatch still at
odds in reaching any compromise on a bipartisan bill, the
introduction of two ADA bills is becoming a reality. Whereupon,
Senator Grassley may want to consider supporting Senator Hatch's
version.
The disability community feels they carried President Bush
through his election and had his commitment to the Americans with
Disabilites Act by the strong statement he made regarding full
integration of people with disabilites into the mainstream of
society. His statements of support for the Americans with
Disabilites Act or simliar legislation, as well as, his promise
to assure a more fully integrated society that is free from
discriminatio n of people with disabilities and fully accessible
-- is fuel the disability community is planning to use should he
not support the Americans with Disabilities Act.
In recent discussions with concerned parties at the White
House I understand that the Adminstration would like more time at
this point to study the bill. After recent dissemination of the
draft bill to all relative agencies to be affected by this
legislation, feedback was obtaind with much reluctance from the
agencies to support the bill until further studies can be done on
the implications and ramifications of ADA legislation. In short,
the Administratio n needs more time to digest this legislation and
determine the regulatory impact, the cost factors as well as the
affect this legislation will have on small business and the
economy at large. As I stated to you earlier, there has to date
been no cost estimate done on this bill which is sure to become a
heated debate and of considerable concern to the private sector
who must come into compliance with accessibility requirements in
making reasonable accomodation s in addition to assuring a
discriminatio n free society for people with disabilities . The
costs will be tremendous.
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Of particular importance to you, is your stand on the recent
Adapt v. Burnley decision in which you wrote to President Bush
asking that he carefully consider this case and refrain from
seeking a Supreme Court appeal (see attached memo and letter).
The Bush Adminstration came out with their decision last week in
favor of appealing the case to the Supreme Court -- which has the
disability groups up in arms and fails to be consistent with
President Bush's statements of a fully accessible and barrier
free society in integrating people with disabilites into the
economic and social mainstream. The Administration seeking an
appeal on the grounds that it would be a drain financially on
society has irritated Adminstration officials as well, for its
critical and harsh stance on the decision. The Administration's
decision is inconsistent with the President's promise to fully
integrate people with disabilities and the transportation section
of the ADA bill. It is also inconsistent with your support for an
accessible society. This should give rise to diplomatically
compromising on this issue should you introduce a bill which the
Administration will support. The groups will be certain to point
this discrepancy out.
Another consideration is that of cost and the implications
this legislation will have on the private sector and the economy.
I have yet to hear from the private sector or talk to the Chamber
of Commerce on this legislation but I am certain that when this
bill has been disseminated to those off the Hill you are sure to
see opposition. I suggest you wait on introducing your own bill
or supporting any other bill until further developments and
feedback can be obtained. I know this is of concern to the
Administration and letting Senator Harkin and Hatch contend with
some of these major issues within the Committee and during the
course of committee hearings will put you in a prime position to
be a grand compromiser should it reach the floor.
Introducing your own bill at this time may be premature and a
disservice to the private sector who has yet to see the draft
legislation. You are a moving target on this bill. If you
introduce your own bill prior to hearings, you will be seen as
undercutting the disability community efforts and the private
sector will certainly have concerns and want your representation
given that this legislation will extend anti-discrimination
statutes to the private sector with enforcement remedies and
increased litigation to those not in compliance with
accessibility standards.
I am not all sure that this legisaltion will be a pivotal
decision at the polls in Iowa especially if the private sector
and small business have concerns compounded with the fact that
Iowa's rural areas could be impacted financially.
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I still firmly suggest that you not introduce a bill at this
time and instead write a letter to Senators Hatch and Kennedy
asking for balanced committee hearings regarding this legislation
as soon as possible. In addition, we can send that letter to
Senator Grassley to disseminate to concerned Iowans to assure a
balanced approach to this controversial legislation while perhaps
he might consider joining Senator Hatch on the ADA.
If you do nothing and let the Committee battle out the highly
controversial aspects of the bill and state your consistent
support for a comprehensive civil rights bill that is fair, you
will surface as the hero for comprimise without irritating the
disability groups and remain sensitive to Senator Grassley's
concern with Iowa politics and appeasing the private sector.
These are your options as I see them:
Hold off introducing your own bill and send a letter to
Committee Chairmen showing your interest and concern for balanced
hearings.Inform Senator Grassley of letter to disseminate to
concerned Iowans waiting for your bill. And of course stay away
from the Harkin bill.
Develop Dole bill.
Sign on Hatch bill.
Sign on Harkin bill.
Do nothing and keep you abreast of legislative activity.
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March 10, 1989

TO:

Senator Dole

FROM:

Mo West

SUBJECT:

Americans with Disabilities Act

Senator Harkin will soon introduce a revised version of the
Americans with Disabilities Act (ADA). You were an original
cosponsor of last year's bill introduced by Senators Weicker and
Harkin, which eminated from the National Council on Disability
after several years of constructing the legislation. The
disability community will look for your support again this year.
Senator Harkin shared a copy of the draft bill with Senator
Hatch and it is my understanding that Senator Harkin approached
Senator Hatch last November to ascertain whether he would like to
be the chief Republican sponsor. To date, their staff are
discussing the draft version. A final draft of the bill is not
yet available, however, I have been in contact with many of the
disability groups and was assured a copy of the draft legislation
from staff of the Subcommittee on the Handicapped next week.
President Bush and Vice-President Qualyle on numerous
occasions expressed support for "Federal legislation that gives
people with disabilities the same protections that is now enjoyed
by women and minorities." President Bush has pledged a commitment
that his Administration will oppose discrimination of the past
that has kept too many people with disabilities out of the
American mainstream. He has been on record in support of
accessibility of new facilities and vehicles for people with
disabilities. Statements to this effect were included in the
President's first debate, his ac~eptance speech, as well as his
address to the joint Members of Congress.
Justin Dart, a longtime disability rights advocate and a
favored of this Administraion to serve as the President's liaison
with the disability community, is currently Chairperson of the
Task Force on Rights and Empowerment of Americans with
Disabilities. He is strongly opposed to the proliferation of
bills similar to ADA and has to date, generated nationwide
support for a bipartisan ADA bill.
You should be very wary of committing yourself to
introducing your own version, as no one knows what Senators
Harkin and Hatch will agree upon at this point. Should Senator
Hatch refrain from joining Senator Harkin, because of differences
which prevent him from sponsoring the bill at this time, you may
want to consider joining Senator Harkin as an orginal sponsor?

Page 89 of 171
s-pers_210_001_all_A1b.pdf

This document is from the collections at the Dole Archives, University of Kansas
http://dolearchives.ku.edu

.·

It is my experience, that Senator Hatch hasn't always wanted
to join in on disability legislation from its inception but
rather will render his support at a later time. For example,
Senator Hatch may not believe that retrofitting a number of new
buses is legally required for mainstreaming to be a reality,
whereas, Justin Dart and the disability community often think
accessible buses are bottom line standards. Key disability
advocates have approached me as to whether you would join Senator
Harkin as an original cosponsor, given the principles the
disability community has agreed to in this bill, as well as
President Bush's vocal support of an ADA bill.
The momentum from the perspective of the disability community
will be behind the Harkin bill and President Bush has made a
point of embracing the concerns of the disabled and barring
discrimination against persons with disabilities as previously
explained.
My initial reaction at this point is to hold off on
introducing your own bill and wait out the reaction to the draft
bill. I would like to discuss perceptions of the draft
legislation with the disability groups not yet privy to the bill
as well as the National Council on Disability. In addition, the
Administration will by then officially have commented on the
bill.
I have reiterated your support for a civil rights bill for
people with disabilities and shared with concerned groups your
interest in seeing a draft bill before making a decision on
supporting the ADA. I suggest you wait to see what compromise
Senators Harkin and Hatch can agree upon and remain committed to
a comprehensive civil rights bill for persons with disabilities.
I have attached a summary of the Americans with Disabilities
Act and delineated draft revisions made to the original ADA bill
from last Congress. I was informed today by key disability groups
of the revisions made.
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Apri l 17, 1989
TO:

Sena tor Dole

FROM:

Maur een West

SUBJ ECT:

Amer icans with Disa bilit ies Act

The Amer icans with Disa bilit ies Act orig
prop osal from the Nati onal Coun cil on Disa bilit inate d with a
ies to esta blish a
comp rehen sive natio nwid e proh ibiti on agai nst discr
imin ation on
the basi s of a hand icap. Altho ugh fede ral legi
slati on, secti on
504 of the Reha bilit ation Act of 1973 alrea dy
exis
discr imin ation agai nst indiv idua ls with hand icaps ts conc ernin g
law is limit ed to progr ams or acti vitie s rece iving, the exis ting
fede ral
finan cial assis tanc e, exec utive agen cies, or the
U.S.
Post al
Serv ice. The Amer icans with Disa bilit ies Act seek
s
to
para
llel in
scop e the civi l righ ts prot ectio ns prov ided raci
al
and
ethn
ic
mino ritie s, wome n and olde r perso ns, but fram es
to comb at the
forms of discr imin ation peop le with disa bilit ies
face on
basi s:
inac cess ible hous ing, trans port ation , and comm a daily
unica tion;
deni al of reaso nabl e acco moda tion; and ramp ant
preju
dice
. If
enac ted this legis latio n woul d go far to remo ve
unfa ir and
discr imin atory barr iers agai nst peop le with disa
turn , shou ld resu lt in sign ifica nt Fede ral budg bilit ies This , in
et savin gs as
limi ted trans port ation acce ss is an impe dime nt
to the large
numb ers of peop le with disa bilit ies who want to
due to inac cess ible trans port ation to empl oyme work but cann ot
nt. The bill woul d
prov ide broa der cove rage than secti on 504 since
it
the priv ate secto r as well . Last year 's bill (whic woul d cove r
h Sena tor
Weic ker intro duce d) has chan ged subs tanti ally
in the curr ent
draf t prop osals both Sena tors Hark in and Hatc h
toge ther or
indiv idua lly may intro duce .
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2

OVERVIEW OF THE LEGISLATION
Fin din gs and Pur pos es:
The pur pos e of the Act is to
com pre hen sive nat ion al man date to pro vid e a cle ar and
peo ple wit h dis abi liti es; pro vid end dis crim ina tion aga ins t
e
dis crim ina tion com par able to tha pro tec tion aga ins t
t affo rde d to min ori ties and
oth ers ; and pro vid e enf orc eab le
stan dar ds add res sin g
dis crim ina tion aga ins t peo ple wit
h dis abi liti es.
De fin itio ns:
The "ter m" def ini tio n is def ine
ind ivid ual -- a phy sica l or men tal d to mea n, wit h res pec t to an
imp airm ent tha t sub sta nti ally
lim its one or mor e of the maj or
life act ivi tie s of suc h an
ind ivid ual , a rec ord of suc h an
imp airm ent, or bei ng reg ard ed as
hav ing suc h an imp airm ent . Thi s
def ini tio n use d for pur pos es of def ini tio n is the sam e
sec tion 504 of the Reh abi lita tion
Act of 197 3.
Tit le I: Gen eral Pro hib itio ns Aga
inst Dis crim ina tion :
Tit le I set s out the gen era l
pro hib ited by the Act . It is con form s of dis crim ina tion
sid
an ind ivid ual , dir ect ly or ind ire ere d dis crim ina tory to sub jec t
ctly , on the bas is of a
dis abi lity , to any of the foll owi
ng:
(1) den yin g the opp ortu nity to par
tici pat e in or ben efit
from an opp ortu nity ;
(2) affo rdin g an opp ortu nity tha
t is not equ al to tha t
affo rde d oth ers ;
(3) pro vid ing an opp ortu nity tha
t is les s eff ect ive tha n
tha t pro vid ed to oth ers ;
(4) pro vid ing an ind ivid ual
opp ortu nity tha t is dif fer ent or or cla ss of ind ivid ual s wit h an
nec ess ary to pro vid e the ind ivid sep ara te, unl ess suc h act ion is
ual s wit h an opp ortu nity tha t is
as eff ect ive as tha t pro vid ed to
oth ers ;
(5) aid ing or per pet uat ing dis crim
ina tion by pro vid ing
sig nif ica nt ass ista nce to oth ers
tha t dis crim ina te;
(6) den yin g an opp ortu nity to par
tici pat e as a mem ber of
boa rds or com mis sion s; and
(7) oth erw ise lim itin g an ind
the enjo yme nt of any rig ht, pri vileivid ual wit h a dis abi lity in
ge, adv ant age , or opp ortu nity
enj oye d by oth ers .
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For the purp oses of this Act, for an aid,
ben efit , or
serv ice to be equ ally effe ctiv e, an ent
ity mus t affo rd an
indi vidu al with a disa bili ty equ al opp
resu lt, to gain the same ben efit , or toortu nity to obta in the same
achi evem ent in the mos t inte grat ed sett reac h the same leve l of
ing app ropr iate to the
ind ivid ual' s need .

Fur ther an ent ity may not dire ctly or
ind irec tly use
crit eria or meth ods of adm inis trat ion
that have the effe ct of
sub ject ing an indi vidu al to disc rim inat
ion on the bas is of
disa bili ty or perp etua te disc rim inat ion
by othe rs who are sub ject
to comm on adm inis trat ive con trol or are
agen cies of the same
Stat e. Nor can an ent ity disc rim inat e
aga
enti ty beca use of the asso ciat ion of that inst an indi vidu al or
indi vidu al with ano ther
indi vidu al with a disa bili ty.
Titl e I also sets out seve ral defe nses
to alle gati ons of
disc rim inat ion. It is not con side red disc
rim
inat ion to excl ude or
deny opp ortu niti es to an indi vidu al with
a
disa
bili ty for reas ons
enti rely unre late d to his or her ' disa bili
ty.
Fur
ther , it is not
disc rim inat ion to excl ude or deny opp
ortu niti es to an indi vidu al
base d on the app lica tion of qua lific atio
n stan dard s or othe r
crit eria that are show n by a cove red enti
and sub stan tial ly rela ted to the abi lity ty to be both nece ssar y
perf orm or par tici pate or take adva ntag of the indi vidu al to
such par tici pati on cann ot be acco mpl ishee of an opp ortu nity and
d by app lica ble
reas ona ble acco mod atio ns, mod ific atio ns,
or the prov isio n of
aux ilia ry aids or serv ices .
Qua lific atio ns stan dard s may incl ude requ
irin g that the
curr ent use of alco hol or drug s by an
alco
hol
or
drug abu ser not
pose a dire ct thre at to prop erty or the
safe
ty
of
othe rs in the
wor kpla ce or prog ram ; and requ irin g that
an
indi
vidu
al with a
curr entl y con tagi ous dise ase or infe ctio
n
not
pose
a
dire ct
thre at to the hea lth and safe ty of othe
r indi vidu als in the
wor kpla ce or prog ram . Thes e defe nses are
defe nses curr entl y ava ilab le unde r sect com para ble to the
ion 504 of the
Reh abil itat ion Act of 1973 .
Titl e II Emp loym ent:
The prov isio ns in titl e II of the Act
use or inco rpor ate by
refe renc e many of the def init ion s in titl
e
VII
of the Civ il
Righ ts Act of 1964 (em ploy ee, emp loye r,
Com
miss
ion, pers on, labo r
orga niza tion , emp loym ent agen cy, join t
labo r man agem ent
com mitt ee, com merc e, indu stry affe ctin
g
the bill is iden tica l i.e. , only emp loyecom merc e). The scop e of
rs who have 15 or more
emp loye es are cov ered .
A "qu alif ied indi vidu al with a disa
indi vidu al with a disa bili ty who, with bili ty" mean s an
or with out reas ona ble
acco mod atio n, can perf rom the esse ntia
l func tion s of the
emp loym ent pos itio n that such indi vidu
al hold s or des ires . This
def init ion is com para ble to the def init
ion used for purp oses of
sect ion 504.
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Usin g the sect ion 504 lega l fram ewo
spe cifi es that no ent ity cove red by the rk as the mod el, the bill
Act sha ll disc rim inat e
aga inst any qua lifie d indi vidu al with
a disa bili ty in rega rd to
app lica tion proc edu res, the hiri ng or
disc harg e of emp loye es and
all term s, con diti ons and priv ileg es of
emp loym ent.
Thu s, disc rim inat ion incl ude s, for
cove red enti ty to make reas ona ble acco exam ple, the fail ure by a
mod atio ns to the know n
lim itat ions of a qua lifie d indi vidu al
with a disa bili ty unle ss
such enti ty can dem onst rate that the acco
mod atio n wou ld impo se an
undu e hard ship on the ope rati on of the
bus
ines s. Dis crim inat ion
also incl ude s the den ial of emp loym ent
opp
ortu niti es beca use a
qua lifie d indi vidu al with a disa bili ty
need s a reas ona ble
acco mod atio n.
The def init ion of the term "rea sona ble
acco mod atio n"
incl ude d in the bill is com para ble to
the def init ion in the
sect ion 504 fram ewo rk. The term incl ude
fac ilit ies acc essi ble, job rest ruct urin s: mak ing exis ting
work sche dule s, reas sign men t, aqu isiti g, part -tim e and mod ified
on or mod ific atio n of
equi pme nt or dev ices , app ropr iate adju
stm
exam inat ions and trai nin g mat eria ls, ado ent or mod ific atio ns of
ptio n or mod ific atio n of
proc edu res or pro toco ls, the prov isio n
of
inte rpre ters , and othe r sim ilar acco mod qua lifie d read ers and
atio ns.
Disc rimi nati on also incl ude s the imp
of qua lific atio n stan dard s and othe r crit osit ion or app lica tion
lim it a qua lifie d indi vidu al with a disa eria that iden tify or
bili ty unle ss such
stan dard s or crit eria can be show n by
such ent ity to be nece ssar y
and sub stan tial ly rela ted to the abi lity
of an indi vidu al to
perf orm the esse ntia l func tion s of the
par ticu lar emp loym ent
pos itio n.
Con sist ent with titl e VII of the Civ il
Righ ts Act of 1964 ,
ever y cove red ent ity mus t pos t noti ces
in an acc essi ble form at
desc ribi ng the app lica ble prov isio ns of
is also dire cted to prom ulga te regu latio this Act. The Com miss ion
ns with in 180 days in an
acc essi ble form at.
The bill inco rpor ates by refe renc e
proc edu res set out in sect ion 706, 709, the rem edie s and
the Civ il Righ ts Act of 1964 . The bill and 710 of titl e VII of
rem edie s and proc edu res ava ilab le unde also inco rpor ates the
r
Righ ts Act of 1964 . The bill also inco sect ion 1981 of the Civ il
rpor ates the rem edie s and
proc edu res ava ilab le und er sect ion 1981
of 1964 for acts of inte ntio nal disc rim of the Civ il Righ ts Act
inat ion.
Titl e III: Pub lic Serv ices
Sec tion 504 only app lies to ent itie
fina ncia l assi stan ce. Titl e III of the s rece ivin g Fed eral
bill mak es all acti viti es
of Stat e and loca l gove rnm ents sub ject
to
the type s of
pro hibi tion s aga inst disc rim inat ion aga
inst a qua lifie d
indi vidu al with a disa bili ty incl ude d
in
(non disc rimi nati on) and sect ion 505 (the sect ion 504
enfo rcem ent proc edu res) .
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A "qu alif ied indi vidu al with a disa bili
ty " mean s an
indi vidu al with a disa bili ty who, with
or with out reas ona ble
mod ific atio ns to rule s, poli cies and pra
ctic es, or the rem oval of
arch itec tura l, com mun icati on, and tran
spo rtat ion bar rier s or the
prov isio n of aux ilia ry aids and serv ices
elig ibil ity requ irem ents for the rece ipt , mee ts the esse ntia l
par tici pati on in prog ram s or acti viti es of serv ices or the
prov ided by a Stat e or
agen cy or pol itic al sub divi sion of a Stat
e or boa rd, or othe r
inst rum enta lity of a Stat e and pol itic
al sub divi sion .
Titl e III also spe cifi es the acti
tran spo rtat ion (not incl udin g air travons app lica ble to pub lic
el) prov ided by pub lic
ent itie s that are con side red disc rim inat
ory. The term "pub lic
tran spo rtat ion" mean s tran spo rtat ion by
othe r conv eyan ce (oth er than air trav el) bus or rail , or by any
that prov ides the
gen eral pub lic with gen eral or spe cial
serv
ice (inc ludi ng cha rter
serv ice) on a regu lar and con tinu ing bas
is).
1. New fixe d rout e buse s of any size and
rail veh icle s for
whic h a soli cita tion is made late r than
30
days
afte r the date of
enac tme nt of this Act mus t be read ily
acc essi ble to and usab le by
indi vidu als with disa bili ties . No retr
ofit ting of exis ting buse s
is requ ired .
2. Used veh icle s purc hase d or leas ed afte
r the date of
enac tme nt need not be acc essi ble but a
dem onst rate d good fait h
effo rt to loca te a used acc essi ble veh
icle mus t be mad e.
3. Veh icle s that are re-m anu fact ured
usab le life for five year s or more mus so as to exte nd the ir
t, to the maxi mum exte nt
feas ible , be read ily acc essi ble to and
usab le by indi vidu als with
disa bili ties .
4. In thos e com mun ities with fixe d rout
e tran spo rtat ion,
ther e mus t also be a par atra nsit syst em
to serv e thos e
indi vidu als with disa bili ties who cann
ot
pub lic tran spo rtat ion and to othe r indi use the fixe d rout e
vidu als asso ciat ed with
such indi vidu als in acco rdan ce with serv
ice crit eria esta blis hed
by the Sec reta ry of Tra nsp orta tion .
5. Com mun ities that ope rate a dema
is used to prov ide pub lic tran spo rtat ionnd resp onsi ve syst em that
(non disa bled and disa bled ) mus t purc hase for the gen eral pub lic
new buse s for whic h a
soli cita tion is made in 30 days afte r
the date of enac tme nt of
the Act that are acc essi ble unle ss the
syst em can dem onst rate
that the syst em, when view ed in its enti
serv ice equ ival ent to that prov ided to rety , prov ides a leve l of
the gen eral pub lic; in
whic h case all new ly purc hase d veh icle
s need not be acc essi ble.
6. All new fac ilit ies used to prov
serv ices mus t be read ily acc essi ble to ide pub lic tran spo rtat ion
and usab le by indi vidu als
with disa bili ties .
7. When alte rati ons are made to exis
afte r the date of enac tme nt that affe ct ting fac ilit ies one year
or cou ld affe ct the
usa bili ty of the fac ility , the alte rati
ons , the path of trav el to
the alte red area , the bath room s, tele pho
foun tain s serv ing the rem odel ed area musnes, and drin king
t be, to the maxi mum
exte nt feas ible , read ily acce ssib l 2 to
and usab le by indi vidu als
with disa bili ties .
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8. A mass trans port ation progr am or activ ity,
when view ed in
its enti rety , must be read ily acce ssibl e to and
usab
le by
indiv idua ls with disa bilit ies. All stati ons in
inte
rcity
rail
syste ms and key stati ons in rapid rail, comm uter
rail
syste
ms
must be read ily acce ssibl e as soon as prac ticab
le
but
in
no
even t
late r than 3 year s afte r the date of enac tmen t
of this Act exce pt
that the time limi t may be exten ded by the Secr
Tran spor tatio n up to 20 year s for extra ordin ary etary of
expe nsive
struc tura l chan ges to, or repla ceme nt of, exis
ting
faci litie s
nece ssary to achie ve acce ssib ility .
9. Inte rcity , ligh t rail, rapid , and comm uter
must have at leas t one car per train that is acce rail syste ms
as prac ticab le to recip ients of Fede ral finan cial ssibl e as soon
assis tanc e. The
Secr etary of the Depa rtmen t of Tran spor tatio n
is also direc ted to
issue regu latio ns in an acce ssibl e form at that
whic h are cons isten t with minim um guid eline s andinclu des stand ards
requ irem ents
issue d by the Arch itect ural and Tran spor tatio n
Barr iers
Comp lianc e Boar d.
Title IV: Publ ic Acco moda tions and Serv ices Oper
ated by Priv ate
Enti ties
Title IV spec ifies that no indiv idua l shal
agai nst in the full and equa l enjoy ment of the l be discr imin ated
good s, serv ices,
faci litie s, priv ilege s, adva ntage s, and accom odati
ons of any
place of publ ic acco moda tion, on the basis of
disa bilit y.
The term "pub lic accom odati on'' mean s priv ately
oper ated
estab lishm ents that are used by the gene ral publ
ic as custo mers ,
clien ts, or visit ors or that are pote ntial plac
and whos e oper ation s affe ct comm erce. Exam ples es of empl oyme nt
of publ ic
accom odati ons inclu de: audi toriu ms, thea ters,
resta uran ts,
shop ping cent ers, hote ls, term inals used for publ
trans port ation , offic e build ings and recre ation ic
faci litie s.
Exam ples of discr imin ation inclu de the follo wing
:
The impo sitio n or appl icati on of elig ibili ty crite
ria that
iden tify or limi t an indiv idua l with a disa bilit
y.
A failu re to make reaso nabl e mod ifica tions
poli cies and proc edur es when nece ssary to affo in rules and
rd mean ingfu l
oppo rtuni ty unle ss the enti ty can demo nstra te
that the
mod ifica tions woul d fund amen tally alte r the natu
re of the
progr am.
A failu re to prov ide auxi liary aids and serv ices
unle ss the
enti ty can demo nstra te that such serv ices woul
d resu lt in undu e
burd en. Aux iliar y aids and serv ices inclu de: qual
ified
inter pret ers or othe r effe ctive meth ods of maki
ng aura lly
deliv ered mate rials avai lable to 1ndi vidu als with
hear ing
impa irme nts; qual ified read ers, taped texts or
othe
r effe ctive
meth ods of maki ng visu al impa irme nts; acqu isitio
ns or
mod ifica tion of equip ment or devi ces; and othe
r simi lar serv ices
and actio ns.
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A failu re to remo ve arch itect ural and comm
that are struc tura l in natu re in exis ting faci unica tion barr iers
litie s and
trans port ation barr iers in exis ting vehi cles . wher
is read ily achie vabl e; and, wher e the enti ty can e such remo val
such remo val is not read ily achie vabl e, a failu demo nstra te that
re to prov ide
alter nativ e meth ods.
With resp ect to a faci lity that is alter ed one
year afte r the
effe ctive date of the Act, the failu re to make
the alter ation s in
a mann er that , to the maxim um exte nt feas ible,
the alter ed
port ion, the path of trav el, to the alter ed area
, and the
bathr ooms , telep hone s, and drink ing foun tains
serv ing the
remo deled area wher e read ily acce ssibl e to and
usab le by
indiv idua ls with disa bilit ies.
A failu re to make faci litie s desig ned and cons
truct ed late r
than 30 mont hs afte r the date of enac tmen t read
ily acce ssibl e to
and acce ssibl e by indiv idua ls with disa bilit ies
enti ty can demonstr~te that it is stru ctur ally exce pt wher e an
do so in acco rdanc e with stand ards set forth or impr actic able to
inco rpor ated by
refer ence in regu latio ns.
A failu re by a publ ic accom odati on to prov ide
a leve l of
trans port ation serv ices to indiv idua ls with disa
bilit
ies
equi vale nt to that prov ided for the gene ral publ
ic
and
a refu sal
to purc hase or lease vehi cles that carry in exce
ss of 12
passe nger s for whic h solic itati ons are made late
r than 30 days
afte r the date of enac tmen t whic h are read ily
acce ssibl e to and
usab le by indiv idua ls with disa bilit ies.
The bill also inclu des a spec ific secti on
discr imin ation in publ ic trans port ation serv icesproh ibiti ng
trave l) prov ided by priv ate enti ties. In gene ral, (othe r than air
no indiv idua l
shal l be discr imin ated agai nst on the basis of
disa bilit y in the
full and equa l enjoy ment of publ ic trans port ation
serv ices
prov ided by a priv ately oper ated enti ty that is
prim
arily enga ged
in the busin ess of trans port ing peop le (but not
in
the
prin cipa l
busin ess of prov iding air transpo ~ tation) and
whos e oper ation s
affe ct comm erce.
Exam ples of discr imin ation inclu de:
the impo sitio n or appl icati on of elig ibili ty crite
ria, that
iden tify or limi t an indiv idua l with a disa bilit
y.
a failu re to make reaso nabl e mod ifica tions to
crite ria,
prov ide auxi liary aids and serv ices, and remo ve
barr
iers
cons isten t with the stand ards set out abov e;
new vehi cles (othe r than autom obile s) purc hase
afte r the date of enac tmen t must be made acce ssibl d 30 days
e, new taxic abs
are not requ ired to be made Taxi cab comp anies
are liab le,
howe ver, if thei r driv ers refus e to pick up an
indiv idua l with a
disa bilit y.
The bill inco rpor ates by refer ence the prov
Fair Hous ing Act, as rece ntly amen ded, auth orizi ision s in the
ng enfor ceme nt by
priv ate perso ns in cour t (sect ion 813) and enfor
ceme nt by the
Atto rney Gene ral (sec tion 814 )a)). Regu latio ns
must be issue d in
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an acce ssib le form at by the Atto rney Gen eral
of Tran spor tatio n, cons isten t with the prov and by the Secr etar y
ision s appl icab le to
publ ic agen cies unde r titl e
Titl e V: Com mun icati ons
Titl e V spec ifies that it is cons ider ed
comm on carr ier that offe rs telep hone serv ices disc rimi nati on for a
to the gene ral
publ ic to fail to prov ide, with in one year
afte
r the date of
enac tmen t of this Act, inte rsta te and intr
asta
te
telec omm unic ation rela y serv ices so that such
indi vidu als who use non- voic e term inal s devi serv ices prov ide
ces beca use of thei r
disa bili ties opp ortu nitie s for com mun icati
ons that are equa l to
thos e prov ided to pers ons able to use voic
e
Noth ing in this titl e is to be cons truc ted telep hone serv ices .
impa ir the deve lope d of impr oved or futu re to disc oura ge or
tech nolo gy desi gned to
impr ove acce ss to telec omm unic ation s serv ices
for indi vidu als
with disa bili ties .
The Fede ral Com mun icati ons Com miss ion is dire
cted to issu e
regu latio ns esta blis hing minim um stan dard s
and
guid
elin es for
telec omm unic ation s rela y serv ices . With resp
ect
to
enfo
rcem ent,
the bill inco rpor ates by refe renc e the prov
ision s in the Fair
Hous ing Act, as rece ntly amen ded, auth oriz
ing enfo rcem ent by
priv ate pers ons in cour t (sec tion _ 813) and
enfo rcem ent by the
Gen eral Atto rney Gen eral (sec tion 814 (a))
. Furt her, the Fede ral
Com mun icati ons Com miss ion is auth oriz ed to
prov ision s gene rally appl icab le to it for use enfo rcem ent
reme dyin g viol atio ns of
the Com mun icati ons Act of 1934 .
Titl e VI: Misc ellan eous Prov ision s
Titl e VI expl ains the rela tion ship betw een
sect ion 504 and
this Act; this Act and Stat e laws that prov
ide
grea
ter
prot ecti ons; and the rela tion ship amon g the
vari ous title s of the
Act. Titl e VI also incl udes an anti -ret alia
dire cts the Arc hite ctur al and Tran spor tatio tion prov ision ;
Boar d to issu e minim um guid elin es; and maken Barr iers Com plian ce
are immu ne unde r the 11th Amen dmen t for viols it clea r that Stat es
atio ns of the Act.
With resp ect to atto rney 's fees , the bill
acti on or adm inis trati ve proc eedi ng comm enced spec ifies that any
cour t, or agen cy, in its disc retio n, may allow unde r the Act, the
the prev ailin g
part y, othe r than the Unit ed Stat es, a reas
onab
le atto rney 's fee,
incl udin g expe rt witn ess fees , and cost s.
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April 17, 1989

TO:

Senat or Dole

FROM:

Maure en West

SUBJEC T:

Ameri cans with Disab ilities Act

The Ameri cans with Disab ilities Act origin ated with a
propo sal from the Natio nal Counc il on Disab ilities to estab
lish a
compr ehensi ve nation wide prohi bition again st discri minat ion
on
the basis of a handic ap. Althou gh federa l legisl ation , sectio
n
504 of the Rehab ilitati on Act of 1973 alread y exists conce rning
discri minat ion again st indivi duals with handic aps, the existi
ng
law is limite d to progra ms or activ ities receiv ing federa l
finan cial assist ance, execu tive agenc ies, or the U.S. Posta
l
Servic e. The Ameri cans with Disab ilities Act seeks to paral
lel in
scope the civil rights protec tions provid ed racia l and ethnic
minor ities, women and older person s, but £rames --to comba t the
forms of discri minat ion people with disa ilitie s face on a
daily
basis:
inacc essibl e housin g, transp orta ion, and comm unicat ion;
denia l of reason able accom odatio n; and r mpant prejud ice. If
enacte d this legisl ation would go far to remove unfai r and
discri minat ory barrie rs again st people w th disab ilitie s, This,
in
turn, should resul t in signif icant Feder l budge t saving s as
limite d transp ortati on access is an impe iment to the large
numbe rs of people with disab ilitie s who ant to work but canno
t
due to inacc essibl e transp ortati on to em loyme nt. The bill
would
provid e broad er covera ge than sectio n 504 since it would cover
the priva te secto r as well. Last year's bill (which Senat or
Weick er introd uced) has change d substa n ially in the curre nt
draft propo sals both Senat ors Harkin an Hatch togeth er or
indiv iduall y may introd uce.
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OVERVIEW OF THE LEGIS LATIO N
Find ings and Purp oses:
The purp ose of the Act is to prov ide a clea r
and
comp rehen sive natio nal mand ate to end discr imin
ation agai nst
peop le with disa bilit ies; prov ide prot ectio n
agai nst
discr imin ation comp arabl e to that affor ded to
mino ritie s and
othe rs; and prov ide enfo rceab le stand ards addr
essin g
discr imin ation agai nst peop le with disa bilit ies.
Defi nitio ns:
The "term '' defi nitio n is defin ed to mean , with
resp ect to an
indiv idua l -- a phys ical or ment al impa irmen t
that subs tanti ally
limi ts one or more of the majo r life acti vitie
s of such an
indiv idua l, a reco rd of such an impa irme nt, or
being regar ded as
havin g such an impa irmen t . This defi nitio n is
the same
defi nitio n used for purp oses of ~ection 504 of
the Reha bilit ation
Act of 1973 .
Title I: Gene ral Proh ibiti ons Agai nst Disc rimin
ation :
Title I sets out the gene ral forms of discr imin
ation
proh ibite d by the Act. It is cons idere d discr
imin atory to subj ect
an indiv idua l, dire ctly or indi rectl y, on the
basi s of a
disa bilit y, to any of the follo wing :
(1) deny ing the oppo rtuni ty to part icipa te in
or bene fit
from an oppo rtuni ty;
(2) affor ding an oppo rtuni ty that is not equa
l to that
affor ded othe rs;
(3) prov iding an oppo rtuni ty that is less effe
ctive than
that prov ided to othe rs;
(4) prov iding an indiv idua l or class of indiv
idua ls with an
oppo rtuni ty that is diffe rent or sepa rate, unle
ss such actio n is
nece ssary to prov ide the indiv idua ls with an
oppo rtuni ty that is
as effe ctive as that prov ided to othe rs;
(5) aidin g or perp etua ting discr imin ation by
prov iding
sign ifica nt assis tanc e to othe rs that discr imin
ate;
(6) deny ing an oppo rtuni ty to part icipa te as
a memb er of
board s or comm issio ns; and
(7) othe rwis e limi ting an indiv idua l with a disa
bilit y in
the enjoy ment of any righ t, priv ilege , adva ntage
,
or
oppo
rtuni ty
enjoy ed by othe rs.
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For the purpo ses of this Act, for an aid, benef it, or
se+vic e to be equal ly effec tive, an entity must afford an
indivi dual with a disab ility equal oppor tunity to obtain the
resul t, to gain the same benef it, or to reach the same level same
achiev ement in the most integr ated settin g appro priate to the of
indiv idual 's need.
Furth er an entity may not direc tly or indire ctly use
criter ia or metho ds of admin istrati on that have the effec t
of
subje cting an indivi dual to discri minat ion on the basis of
disab ility or perpe tuate discri minat ion by others who are subje
ct
to commo n admin istrati ve contro l or are agenc ies of the same
State. Nor can an entity discri minat e again st an indivi dual
or
entity becau se of the assoc iation of that indivi dual with anoth
er
indivi dual with a disab ility.
Title I also sets out sever al defen ses to allega tions of
discri minat ion. It is not consid ered discri minat ion to exclud
e or
deny oppor tuniti es to an indivi dual with a disab ility for reason
s
entire ly unrela ted to his or her disab ility. Furth er, it is
not
discri minat ion to exclud e or deny oppor tuniti es to an indivi
dual
based on the applic ation of quali ficati on standa rds or other
criter ia that are shown by a covere d entity to be both neces
sary
and subst antial ly relate d to the abilit y of the indivi dual
to
perfor m or partic ipate or take advan tage of an oppor tunity
and
such partic ipatio n canno t be accom plishe d by applic able
reason able accom odatio ns, modif icatio ns, or the provis ion of
auxili ary aids or servic es.
Quali ficati ons standa rds may includ e requir ing that the
curre nt use of alcoho l or drugs by an alcoho l or drug abuse
r
pose a direc t threa t to prope rty or the safety of others in not
the
workp lace or progra m; and requir ing that an indivi dual with
a
curre ntly contag ious diseas e or infect ion not pose a direc t
threa t to the health and safety of other indivi duals in the
workp lace or progra m. These defen ses are compa rable to the
defen ses curre ntly availa ble under sectio n 504 of the
Rehab ilitati on Act of 1973.
Title II Emplo yment:
The provis ions in title II of the Act use or incorp orate by
refere nce many of the defin itions in title VII of the Civil
Rights Act of 1964 (emplo yee, emplo yer, Comm ission, person ,
labor
organ izatio n, employ ment agency , joint labor manag ement
comm ittee, comme rce, indus try affect ing comme rce). The scope
of
the bill is ident ical i.e., only emplo yers who have 15 or more
emplo yees are covere d.
A "qual ified indivi dual with a disab ility'' means an
indivi dual with a disab ility who, with or witho ut reason able
accom odatio n, can perfro m the essen tial functi ons of the
employ ment positi on that such indivi dual holds or desire s.
This
defin ition is compa rable to the defin ition used for purpo ses
of
sectio n 504.
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Using the secti on 504 lega l frame work as the mode
l, the bill
spec ifies that no enti ty cove red by the Act shal
l
discr
imin ate
agai nst any qual ified indiv idua l with a disa bilit
y in rega rd to
appl icati on proc edur es, the hirin g or disch arge
all term s, cond ition s and priv ilege s of empl oymeof empl oyee s and
nt.
Thus , discr imin ation inclu des, for exam ple,
cove red enti ty to make reaso nabl e accom odati ons the failu re by a
to
limi tatio ns of a qual ified indiv idua l with a disa the know n
bilit y unle ss
such enti ty can demo nstra te that the accom odati
on woul d impo se an
undu e hard ship on the oper ation of the busi ness
. Disc rimin ation
also inclu des the deni al of empl oyme nt oppo rtun
qual ified indiv idua l with a disa bilit y need s a ities beca use a
reaso nabl e
accom odati on.
The defi nitio n of the term "reas onab le accom odati
on"
inclu ded in the bill is comp arabl e to the defi
nitio n in the
secti on 504 frame work . The term inclu des: maki
ng exis ting
faci litie s acce ssibl e, job restr uctu ring , parttime and modi fied
work sche dule s, reass ignm ent, aqui sitio n or mod
equip ment or devi ces, appr opria te adjus tmen t or ifica tion of
mod ifica tions of
exam inati ons and train ing mate rials , adop tion
or mod ifica tion of
proc edur es or prot ocol s, the prov ision of qual
ified read ers and
inte rpre ters, and othe r simi lar acco moda tions .
Disc rimin ation also inclu des the impo sitio n or
appl icati on
of qual ifica tion stand ards and othe r crite ria
that iden tify or
limi t a qual ified indiv idua l with a disa bilit y
unle ss such
stand ards or crite ria can be show n by such enti
ty
to be nece ssary
and subs tanti ally relat ed to the abil ity of an
indiv idua l to
perfo rm the esse ntial func tions of the part icula
r empl oyme nt
posi tion.
Cons isten t with title VII of the Civi l Righ ts
every cove red enti ty must post notic es in an acce Act of 1964 ,
desc ribin g the appl icab le prov ision s of this Act. ssibl e form at
The Comm ission
is also direc ted to prom ulgat e regu latio ns with
in 180 days in an
acce ssibl e form at.
The bill inco rpor ates by refer ence the reme dies
and
proc edur es set out in secti on 706, 709, and 710
of
title
VII of
the Civi l Righ ts Act of 1964 . The bill also inco
rpor
ates
the
reme dies and proc edur es avai lable unde r secti on
1981 of the Civi l
Righ ts Act of 1964 . The bill also inco rpor ates
the reme dies and
proc edur es avai lable unde r secti on 1981 of the
Civi l Righ ts Act
of 1964 for acts of inten tiona l discr imin ation
.
Title III: Publ ic Serv ices
Sect ion 504 only appl ies to enti ties rece iving
Fede ral
finan cial assis tanc e. Title III of the bill make
s
all
acti vitie s
of State and loca l gove rnme nts subj ect to the
type s of
proh ibiti ons agai nst discr imin ation agai nst a
qual ified
indiv idua l with a disa bilit y inclu ded in secti
on 504
(non discr imin ation ) and secti on 505 (the enfor
ceme nt proc edur es).
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A "qual ified indivi dual with a disab ility " means an
indivi dual with a disab ility who, with or witho ut reason able
modif icatio ns to rules, polici es and pract ices, or the remov
al of
archi tectur al, comm unicat ion, and transp ortati on barrie rs or
provis ion of auxil iary aids and servic es, meets the essen tial the
eligib ility requir ement s for the receip t of servic es or the
partic ipatio n in progra ms or activ ities provid ed by a State
or
agency or politi cal subdi vision .of a State or board , or other
instru menta lity of a State and politi cal subdi vision .
Title III also speci fies the action s applic able to public
transp ortati on (not includ ing air travel ) provid ed by public
entiti es that are consid ered discri minat ory. The term "publi
c
transp ortati on'' means transport~tion by bus or rail, or by
any
other convey ance (other than air travel ) that provid es the
gener al public with gener al or specia l servic e (inclu ding charte
r
servic e) on a regula r and contin uing basis ).
1. New fixed route buses of any size and rail vehic les for
which a solic itatio n is made later than 30 days after the date
enactm ent of this Act must be readil y acces sible to and usable of
by
indivi duals with disab ilitie s. No retro fittin g of existi ng
buses
is requir ed.
2. Used vehic les purcha sed or leased after the date of
enactm ent need not be acces sible but a demon strated good faith
effor t to locate a used acces sible vehic le must be made.
3. Vehic les that are re-ma nufact ured so as to extend their
usable life for five years or more must, to the maximu m exten
feasib le, be readil y acces sible to and usable by indivi duals t
with
disab ilitie s.
4. In those comm unities with fixed route transp ortati on,
there must also be a parat ransit system to serve those
indivi duals with disab ilitie s who canno t use the fixed route
public transp ortati on and to other indivi duals assoc iated with
such indivi duals in accord ance with servic e criter ia estab lished
by the Secre tary of Trans portat ion.
5. Comm unities that opera te a demand respon sive system that
is used to provid e public transp ortati on for the gener al public
(nond isable d and disabl ed) must purch ase new buses for which
a
solic itatio n is made in 30 days after the date of enactm ent
of
the Act that are acces sible unless the system can demon strate
that the system , when viewed in its entire ty, provid es a level
of
servic e equiv alent to that provid ed to the gener al public ;
in
which case all newly purcha sed vehic les need not be acces sible.
6. All new facili ties used to provid e public transp ortati on
servic es must be readil y acces sible to and usable by indivi
duals
with disab ilitie s.
7. When altera tions are made to existi ng facili ties one year
after the date of enactm ent that affec t or could affec t the
usabi lity of the facili ty, the altera tions , the path of trave
l to
the altere d area, the bathro oms, teleph ones, and drinki ng
founta ins servin g the remod eled area must be, to the maximu
m
exten t feasib le, readil y acces sible to and usable by indivi
duals
with disab ilitie s.
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8. A mass transp ortatio n program or activi ty, when viewed in
its entire ty, must be readily access ible to and usable by
individ uals with disabi lities. All station s in interc ity rail
system s and key station s in rapid rail, commut er rail system s
must be readily access ible as soon as practic able but in no event
later than 3 years after the date of enactm ent of this Act except
that the time limit may be extende d by the Secret ary of
Transp ortatio n up to 20 years for extrao rdinary expens ive
structu ral change s to, or replac ement of, existin g facilit ies
necess ary to achieve access ibility .
9. Interc ity, light rail, rapid, and commut er rail system s
must have at least one car per train that is access ible as soon
as practic able to recipie nts of Federa l financ ial assista nce. The
Secret ary of the Departm ent of Transp ortatio n is also directe d to
issue regula tions in an access ible format that include s standa rds
which are consis tent with minimum guidel ines and require ments
issued by the Archit ectura l and Transp ortatio n Barrie rs
Compli ance Board.
Title IV: Public Accomo dations and Servic es Operat ed by Private
Entitie s
Title IV specif ies that no individ ual shall be discrim inated
agains t in the full and equal enjoym ent of the goods, servic es,
facilit ies, privile ges, advant ages, and accomo dations of any
place of public accomo dation, on the basis of disabi lity.
The term "public accomo dation" means privat ely operate d
establi shmen ts that are used by the genera l public as custom ers,
client s, or visito rs or that are potent ial places of employ ment
and whose operat ions affect commer ce. Exampl es of public
accomo dations include : auditor iums, theate rs, restau rants,
shoppin g center s, hotels , termin als used for public
transp ortatio n, office buildin gs and recrea tion facilit ies.
Exampl es of discrim ination include the follow ing:
The imposi tion or applic ation of eligib ility criter ia that
identif y or limit an individ ual with a disabi lity.
A failure to make reason able modifi cations in rules and
policie s and proced ures when necess ary to afford meanin gful
opport unity unless the entity can demon strate that the
modifi cations would fundam entally alter the nature of the
program .
A failure to provid e auxilia ry aids and service s unless the
entity can demon strate that such service s would result in undue
burden . Auxili ary aids and service s include : qualif ied
interp reters or other effecti ve method s of making aurally
deliver ed materi als availa ble to individ uals with hearing
impairm ents; qualif ied reader s, taped texts or other effecti ve
method s of making visual impairm ents; acquis itions or
modifi cation of equipm ent or device s; and other simila r service s
and action s.
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A failu re to remo ve arch itect ural and comm
that are stru ctur al in natu re in exis ting faci unica tion barr iers
litie
trans port ation barr iers in exis ting vehi cles wher s and
is read ily achie vabl e; and, whe~e the enti ty can e such remo val
such remo val is not read ily achie vabl e, a failu demo nstra te that
re to prov ide
alter nativ e meth ods.
With resp ect to a faci lity that is alter ed one
year afte r the
effe ctive date of the Act, the failu re to make
the alter ation s in
a mann er that , to the maxim um exte nt feas ible,
the alter ed
port ion, the path of trav el, to the alter ed area
, and the
bathr ooms , telep hone s, and drink ing foun tains
serv ing the
remo deled area wher e read ily acce ssibl e to and
usab le by
indiv idua ls with disa bilit ies.
A failu re to make faci litie s desig ned and cons
truct ed late r
than 30 mont hs afte r the date of enac tmen t read
ily acce ssibl e to
and acce ssibl e by indiv idua ls with disa bilit ies
exce pt wher e an
enti ty can demo nstra te that it is stru ctur ally
impr actic able to
do so in acco rdan ce with stand ards set forth or
inco rpor ated by
refer ence in regu latio ns.
A failu re by a publ ic accom odati on to prov ide
trans port ation serv ices to indiv idua ls with disa a leve l of
equi vale nt to that prov ided for the gene ral publ bilit ies
to purc hase or lease vehi cles that carry in exce ic and a refu sal
passe nger s for whic h solic itati ons are made late ss of 12
r than 30 days
afte r the date of enac tmen t whic h are read ily
acce ssibl e to and
usab le by indiv idua ls with disa bilit ies.
The bill also inclu des a spec ific secti on proh
ibiti ng
discr imin ation in publ ic trans port ation serv ices
(othe
r than air
trav el) prov ided by priv ate enti ties. In gene
ral, no indiv idua l
shal l be discr imin ated agai nst on the basis of
disa bilit y in the
full and equa l enjoy ment of publ ic trans port ation
serv ices
prov ided by a priv ately oper ated enti ty that is
prim
arily enga ged
in the busin ess of trans port ing peop le (but not
in
the
prin cipa l
busin ess of prov iding air trans port ation ) and
whos e oper ation s
affe ct comm erce.
Exam ples of discr imin ation inclu de:
the impo sitio n or appl icati on of elig ibili ty crite
ria, that
iden tify or limi t an indiv idua l with a disa bilit
y.
a failu re to make reaso nabl e mod ifica tions to
crite ria,
prov ide auxi liary aids and serv ices, and remo ve
barr
iers
cons isten t with the stand ards set out abov e;
new vehi cles (othe r than autom obile s) purc hase
afte r the date of enac tmen t must be made acce ssibl d 30 days
e, new taxic abs
are not requ ired to be made Taxi cab comp anies
are liab le,
howe ver, if thei r driv ers refus e to pick up an
indiv idua l with a
disa bilit y.
The bill inco rpor ates by refer ence the prov ision
s in the
Fair Hous ing Act, as rece ntly amen ded, auth orizi
ng enfor ceme nt by
priv ate perso ns in cour t (sect ion 813) and enfor
ceme nt by the
Atto rney Gene ral (sec tion 814 )a))°. Regu latio ns
must be issue d in
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an acce ssibl e form at by the Atto rney Gene ral and
by the Secr etary
of Tran spor tatio n, cons isten t with the prov ision
s appl icab le to
publ ic agen cies unde r title .
Title V: Comm unica tions
Title V spec ifies that it is cons idere d discr imin
ation for a
comm on carr ier that offe rs telep hone serv ices
to the gene ral
publ ic to fail to prov ide, with in one year afte
enac tmen t of this Act, inte rstat e and intra stater the date of
telec omm unica tion relay serv ices so that such
serv ices prov ide
indiv idua ls who use non- voice term inals devi ces
beca use of thei r
disa bilit ies oppo rtun ities for comm unica tions
that are equa l to
those prov ided to perso ns able to use voic e telep
hone serv ices.
Noth ing in this title is to be cons truct ed to
disco urag e or
impa ir the deve loped of impro ved or futur e techn
olog y desig ned to
impro ve acce ss to telec omm unica tions serv ices
for indiv idua ls
with disa bilit ies.
The Fede ral Comm unica tions Comm ission is direc
ted to issue
regu latio ns estab lishi ng minim um stand ards and
guid
eline s for
telec omm unica tions relay serv ices. With resp ect
to enfo rcem ent,
the bill inco rpor ates by refer ence the prov ision
s in the Fair
Hous ing Act, as rece ntly amen ded, auth orizi ng
enfor ceme nt by
priv ate perso ns in cour t (sec tion 813) and enfor
ceme nt by the
Gene ral Atto rney Gene ral (sec tion 814 (a)). Furt
Comm unica tions Comm ission is auth orize d to use her, the Fede ral
enfor ceme nt
prov ision s gene rally appl icab le to it for reme
dying viola tions of
the Comm unica tions Act of 1934 .
Title VI: Misc ellan eous Prov ision s
Title VI expl ains the relat ions hip betw een secti
on 504 and
this Act; this Act and State laws that prov ide
grea ter
prot ectio ns; and the relat ions hip amon g the vario
us title s of the
Act. Title VI also inclu des an anti -reta liati on
prov ision ;
dire cts the Arch itect ural and Tran spor tatio n Barr
iers Comp lianc e
Boar d to issue minim um guid eline s; and make s it
clea r that State s
are immu ne unde r the 11th Amen dmen t for viola tions
of the Act.
With resp ect to attor ney' s fees, the bill spec
ifies that any
actio n or adm inist rativ e proc eedin g comm enced
unde r the Act, the
cour t, or agen cy, in its disc retio n, may allow
the prev ailin g
party , othe r than the Unite d Stat es, a reaso nabl
e attor ney' s fee,
inclu ding expe rt witn ess fees, and cost s.
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April 18, 1989

TO:

Senator Dole

FROM:

Maureen West

SUBJECT:

ADA Strategy

As you requested I spoke with Senator Grassley concerning the
Americans with Disabilities Act (ADA). He would consider signing
onto a Hatch bill which could avoid a no win situation of your
introducing your own bill at this time.
The Americans with Disabilities Act establishes a broad scoped
prohibition of discrimination against people with disabilities
and sets forth specific methods by which discrimination is to be
eliminated, extending Section 504 to the private sector.
Currently this nondiscrimination statute barring discrimination
against individuals with handicaps applies only to entities
receiving federal financial assistance.
The ADA is a comprehensive and ambitious bill that seeks to
parallel in scope the civil rights protections provided racial
and ethnic minorities, women, and older persons, but framed to
combat the forms of discrimination confronting people with
disabilities. (See attached summary).
This bill is so complex and sure to send the private sector in
a rage not to mention the financial ramifications this bill will
have on small businesses to comply with statutory requirments.
There has been no cost estimate done but this is sure to effect
the economy tremendously.
You are a moving target and introducing your bill prior to the
Adminstration's stance and the private sector's response sets you
up as a fall guy for an Administration who has strongly supported
ADA or similar legislation to date -- but now wants to refrain
from endorsing this legislation. It is premature to introduce
your bill until the Administration responds and until further
clarification of the heated issues are brought out in hearings to
begin soon.
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The private sector is just getting
response has been generated is all the more reason to be leery of
what response lies ahead.
The disability community feels they carried President Bush
through his election and had his commitment to the Americans with
Disabilites Act. He made strong statements in support of this
legislation and full integration of people with disabilites into
the mainstream of society. His statements of support for the
Americans with Disabilites Act or simliar legislation, as well
as, his promise to assure a more fully integrated society that is
free from discrimination of people with disabilities and fully
accessible -- is fuel the disability community is planning to use
should he not support the Americans with Disabilities Act.
It is not all far fetched to predict that the disability
community will stage protests and react militantly should
President Bush not support the ADA bill. In addition, you may
look as though you are undermining their efforts with a bill
early in the process.
The White House would like more time at this point to study
the bill as relative agencies have voiced much reluctance until
further studies can be done on the implications and ramifications
of ADA legislation. In short, the Administration needs more time
to digest this legislation and determine the regulatory impact,
the cost factors, as well as, the affect this legislation will
have on small business and the economy at large.
No cost estimate has been done on this bill which is sure to
become a heated debate and of considerable concern to the private
sector who must come into compliance with accessibility
requirements in making reasonable accomodations, in addition to,
assuring a discrimination free society for people with
disabilities. The costs will be tremendous and I can sense that
there are many untapped land mines in this legislation that no
one is aware of yet.
Of particular importance to you, is your stand on the recent
Adapt v. Burnley decision in which you wrote to President Bush
asking that he carefully consider this case and refrain from
seeking a Supreme Court appeal (see attached memo and letter).
The Bush Adminstration came out with their decision last week in
favor of appealing the case to the Supreme Court -- which has the
disability groups up in arms and fails to be consistent with
President Bush's statements of a fully accessible and barrier
free society in integrating people with disabilites into the
economic and social mainstream. The Administration seeking an
appeal on the grounds that it would be a drain financially on
society has irritated Adminstration officials as well, for its
critical and harsh stance on the decision. The Administration's
decision is inconsistent with the President's promise to fully
integrate people with disabilities and the transportation section
of the ADA bill. It is also inconsistent with your support for an
accessible society. This should give rise to diplomatically
compromising on this issue should you introduce a bill which the
Administration will support. The groups will be certain to point
this discrepancy out.
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I suggest you wait on introducing your own bill or supporting
any other bill until further developments and feedback can be
obtained. I know this is of concern to the Administration and
letting Senator Harkin and Hatch contend with some of these major
issues within the Committee and during the course of committee
hearings will put you in a prime position to be a grand
compromiser should it reach the floor.
Introducing your own bill at this time may be premature and a
disservice to the private sector who has yet to see the draft
legislation. You are a moving target on this bill. If you
introduce your own bill prior to hearings, you will be seen as
undercutting the disability community efforts and the private
sector will certainly have concerns and want your representation
given that this legislation will extend anti-discrimination
statutes to the private sector with enforcement remedies and
increased litigation to those not in compliance with
accessibility standards and non discrimination statutes.
I am not all sure that this legisaltion will be a pivotal
decision at the polls in Iowa especially if the private sector
and small business have concerns compounded with the fact that
Iowa's rural areas could be impacted financially.
I still firmly suggest that you not introduce a bill at this
time and instead prepare a floor statement when the ADA is
introduced indicating your personal interst in this legisation
and close montoring of the bill in Committee in hearing out all
concerns associated with this legisation. This will leave you
open options in drafting your bill and let the Administration
decide what there strategy will be.
If you do nothing and let the Committee battle out the highly
controversial aspects of the bill and state your consistent
support for a comprehensive civil rights bill that is fair, you
will surface as the hero for comprimise with both the disability
groups and the private sector.
These are your options as I see them:
Prepare a floor statement indicating your interest in
monitoring cornrnitee hearings and hearing out all concerns with
the bill, thereby, reserving your option to be a hero for
compromise and introduce your own legislation at a later date
Develop Dole bill.
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July 24, 1989
M E M0 R A N D U M
TO:

SENATOR DOLE

FROM:

DENNIS SHEA

SUBJECT:

AMERICANS WITH DISABILITIES ACT

Attached is a side-by-side analysis of the Administrati on and
Kennedy/Hark in positions on the various provisions of the
The analysis was prepared by
Americans with Disabilities Act.
the White House negotiating team.
The following is a summary of some of the important issues
Bill Roper, Director of the White House
that remain unresolved.
Office of Policy Development, would like to meet with you at 2:30
this afternoon to discuss these issues and the status of the
negotiations .
Betty tells me that you currently have nothing scheduled for

2: 3 0.

Would you like to meet with Bill Roper at 2:30 this
afternoon?
Yes

No

TITLE II -- EMPLOYMENT
The Administratio n would like to
1. _8§.J_ig_t.ou~~-ntities.
exempt all religious-af filiated employers from the provisions of
Kennedy/Hark in would exempt S2 nly those employment
Title II.
practices that are based on a pon51:_ fi_ge religious belief.
The Administratio n proposes the following
Phase-In.
2.
date of tile ADA would be 2 years after
ffective
The-·e
phase-in:
its enactment . On the effective date, Title II would apply to
Title II would apply to
all employers with 25 employ~es or less.
4 years from
commencing
less
or
~
employee
15
with
rs
all employe
the date of enactment.
Kennedy/Hark in have yet to respond to the Administrati on's
proposal.
The Administratio n proposes that Title II
Re~edi~~ ·
3.
remedies found in Title VII of the Civil
those
on):y
incorporate
Title VII of the Civil Rights Act of
Under
1964.
of
Act
Rights
the right to file a charge with the
has
party
aggrieved
an
1964,
If the
(the "EEOC").
Commission
Opportunity
Employment
Equal
has the
party
aggrieved
the
dispute,
the
conciliate
to
EEOC fails
backpay
receive
to
court
federal
in
lawsuit
a
right to initiate
and rightful senio rity.
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Kennedy/Harkin insist on maintaining the remedies available
in 42 U.S.C. Section 1981, a post-Civil war statute that provides
for an extended statue of limitations, jury trials, and awards of
compensatory and punitive damages. These remedies would be in
addition to the remedies found in Title VII of the Civil Rights
Act oTT964.
TITLE III -- TRANSPORTATION/STATE AND LOCAL GOVERNMENT
The Administration would require that
1. ~aratransit Cap.
all public transit authorities allocate 2% of their operating
This
budgets for the provision of paratransit services.
requirement would be effective at the time of the ADA's
enactment.
Kennedy/Harkin insist that all public transit authorities
allocate 3% of their operating budgets for the provision of
paratransit services. This requirement would be phased-in over a
12-year period.
The Administration would require
2. ~rivate Transporta!ion.
the Secretary of Transportation to perform a feasibility study of
requiring that all new privately-owned buses be lift-equipped.
Kennedy/Harkin insist that all new privately-owned buses be
lift-equipped within 3 years.
The
3. We1:ivers by Secretary of_'!'.ran::>poration.
Administration proposes to give the Secretary of Transportation
some authority to grant waivers to the requirement that all new
privately-owned buses be lift-equipped.
Kennedy/Harkin oppose any waiver authority.
TITLE IV -- PUBLIC ACCOMODATIONS
The Administration proposes that
S~~~f__Qe~initio~.
1.
Title IV duplicate the coverage of Title II of the Civil Rights
Act of 1964. As a general matter, Title II of the Civil Rights
Act of 1964 covers places of lodging, restaurants, places of
The Administration also
entertainment, and gasoline stations.
proposes extending Title IV's coverage to medical offices.
Kennedy/Harkin insist that Title IV cover virtually the
entire private sector, except private homes and places of lodging
with five rooms or less.
MARK-UP
The Labor Committee has scheduled a mark-up of the ADA for
Wednesday, July 26.
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Au g ust 1, 1989
ME M0 R A N D U M
TO :

SENATOR DOLE

FROM:
\

DENNIS SHEA

" E~: STATUS OF NEGOTIATIONS ON
SUBJ
THE AMERICANS WITH
DISABI LITIES ACT

The
inistra tion is "close " to agreem ent with Sena to rs
Kenned y an Harkin on the Americ ans with Disab ilities Act and
hopes to reach final agreem ent prior to tomorro w's mark-u p.
The
follow ing is a summar y of the issues on which tentati ve agreem ent
has been reache d.
I.

REMEDIES

The parties have agreed to accept the propos al on remedi es
that was spelled out in Attorn ey Genera l Thornb urgh's recent
letter .
As a result , the ADA will not provide for jury trials or
compen satory and punitiv e damage s.
The ADA, howeve r, will make
availa ble the remedi es found in Title VII of the Civil Rights Act
of 1964.
It will also give the Attorne y Genera l discre tionary
author ity to seek civil penalt ies in cases involv ing egregio us
and willfu l violati ons.
These penalt ies will be $50,000 for the
first violati on and $100,00 0 for any subseq uent violati on.
SENATOR HATCH BELIEVES THAT THESE PENALTIES ARE TOO LARGE.
II.

PUBLIC ACCOMMODATIONS

With severa l except ions, the parties have agreed to accept
the " laundry list" of public accomm odation s circula ted by
Kenned y/Harki n at the last meetin g of princi pals. As a result ,
public accomm odation s will be broken down into two-ti ers.
The ADA, howeve r, will exempt religio us entitie s entire ly
from the public accomm odation s section . The ADA will also
provid e that elevat ors need not be install ed in any new buildin g
if the buildin g has fewer than three floors or fewer than 3000
square feet per floor.
III. EMPLOYMENT
The partie s have agreed to phase- in the ADA's employ ment
section as follow s:
The effecti ve date of the ADA will be 2
years after its enactm ent. On the effecti ve date, the ADA's
employ ment section will apply to all employ ers with 25 employ ees
or . less.
The employ ment section will apply to all employ ers with
15 employ ees or less commen cing 4 years from the date of
enactm ent.
The partie s have also agreed that employ ment practic es based
on bona fide religio us belief s will be exempt from the ADA.
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-2IV.

PUBL IC TRANSPORTATION

The part ies have agre ed to give the Secr
etar y of
Tran spor tatio n some limi ted auth ority to
gran t waiv ers from the
requ irem ent that all new buse s be lift- equi
pped .
The part ies have also agre ed to exem pt publ
ic tran sit
auth orit ies from the para tran sit requ irem
ents if thes e
requ irem ents con stitu te an undu e fina ncia
l burd en. As a resu lt,
the Adm inis trati on's orig inal prop osal to
cap para tran sit
serv ices at 2% of a publ ic tran sit auth orit
y's oper atin g budg et
has been drop ped.

V.

PRIVATE TRANSPORTATION

The part ies have agre ed to a mod ified vers
ion of the
Dure nber ger prop osal .
As a resu lt, the ADA will requ ire the Arc
hite ctur al and
Tran spor tatio n Com plian ce Boar d to cond uct
a
stud
y of the
feas ibil ty of lift- equ ippi ng priv ately -own
ed buse s and trai ns.
Lift -equ ippi ng buse s and trai ns, howe ver,
comm encin g five year s from the date of the will be man dato ry
ADA 's enac tmen t.
The
orig inal Dure nber ger prop osal dela yed this
mand ate for
thre e-to -fou r year s.

FRED CURREY WILL NOT BE PLEASED WITH MAND
REQUIREMENTS, EVEN IF THESE REQUIREMENTS ARE ATING ANY
DELAYED FOR SEVERAL
YEARS.
HATCH'S POSI TION
I have been infor med by Mark Disl er, Sen.
Hatc h's staf f
pers on cove ring the ADA, that Sen. Hatc h
will prob ably not sign
on as a co-s pons or of the ADA tomo rrow .

POSS IBLE AREAS OF IMPROVEMENT (POS SIBL E AMEN
DMENTS)
1.
Civi l pen altie s of $50, 000 for the firs t
viol atio n and
$100 ,000 for subs eque nt viol atio ns are too
larg e. A more
appr opri ate amou nt woul d be $1,0 00 for the
firs t viol atio n and
$5,0 00 for subs eque nt viol atio ns.
2.
A sma ll busi ness exem ption from the ADA 's
publ ic
acco mmo datio ns sect ion shou ld be crea ted.
This exem ption woul d
prot ect the loca l Mom and Pop groc ery stor
e.
3.
Priv ate tran spor tatio n shou ld be left alon
e.
Noth ing
than a stud y by the Arc hite ctur al and Tran
spor
tatio
n
Com plian ce Boar d shou ld be requ ired at this
time .

mo~e
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July 27, 1989
M E M 0 R A N D U M
TO:

SENATOR DOLE

FROM:

DENNIS SHEA

SUBJE CT:

AMERICANS WITH DISAB ILITIE S ACT

Attac hed is a lette r from Attor ney Gene ral Thorn burgh
to Sen.
Kenne dy summ arizin g the Adm inistr ation 's view of the
statu s of
the pendi ng nego tiatio ns on the Amer icans with Disa
biliti es Act.
The lette r repre sents a "bill of parti cular s'' outli
ning the
Adm inistr ation 's posit ions, inclu ding its willi ngne
ss to
comp romis e on certa in unres olved issue s.
The follow ing is a brief summ ary of the Thorn burgh
lette r.
I.

EMPLOYMENT

In the Thorn burgh lette r, the Adm inistr ation reite
rates its
posit ion on a phase -in:
The effec tive date of the ADA shoul d be
l y~ars after its e~actment. On the effec tive date, Title II
would apply to all emp~oyers with 25 emplo yees or
less.
Title II
would apply to all empl0 yers with 15 emplo yees or
less comm encing
1 years from the date of enact ment.
II.

REMEDIES

Origt nal Adm inistr ation Posit ion:
The Adm inistr ation
origi nally propo sed that the emplo yment secti on of
the ADA
incor porat e onl_y those remed ies found in Title VII
of the Civil
Right s Act of 1964.
Ken_!~ _c:!YLHark_:!:_~__!:'os ~ti_~_!!_:
Kenne dy /Hark in insis t on
main tainin g the remed ies avail able in 42 U.S.C . Secti
on 1981, a
post- Civil War statu te that provi des for an exten ded
statu te of
limit ation s, jury trial s, and award s of comp ensat ory
and punit ive
damag es.
These remed ies would be cin additio !!____ to the remed ies
found in Title VII of the Civil Right s Act of 1964.
'i:_!)_~: ___~d_p_1ir!_J,_.?tratio11. __ ComproI!_l_ise:
In the Thorn burgh lette r, the
Adm inistr ation propo ses givin g the Attor ney Gene ral
discr etion ary
autho rity to seek civil pena lties in cases invol ving
egreg ious
and willf ul viola tions of the emplo yment and publi
c accom odatio ns
secti o-ns- c~f the ADA.
These civil pena lties would be in addit ion
to the remed ies found in Title VII of the Civil Right
s Act of
1964.
WARNI~~:
IN A DRAFT OF THE THORNBURGH LETTE R, THE
ADMINISTRATION HAD PROPOSED PENAL TIES OF UP TO $50,0
00
FIRST VIOLA TION, AND UP TO $100, 000 FOR ANY SUBSEQUENT FOR THE
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-2VIOLATION S, OF THE PUBLIC ACCOMODATIONS AND EMPLOYMENT SECTIONS
OF THE ADA.
THIS PROPOSAL WAS DELETED FROM THE FINAL VERSION OF
THE THORNBURGH LETTER.
ALTHOUGH THE SIZE OF THESE PENALTIES IS OUTRAGEOUSLY HIGH,
THORNBURGH AND KENNEDY MAY HAVE MADE A PRIVATE DEAL ON THIS
SUBJECT.
I KNOW THAT SEN. HATCH WAS PERSONALLY INFURIATED BY THE
SIZE OF THE PENALTIES AND YESTERDAY VENTED HIS ANGER ON BILL
ROPER.
III. PUBLIC ACCOMODATIONS
Original Administr ation Position:
The Administr ation
originally proposed that the public accomodat ions section of the
ADA duplicate the coverage of Title II of the Civil Rights Act of
1964. As a general matter, Title II of the Civil Rights Act of
1964 covers places of lodging, restauran ts, places of
entertainm ent, and gasoline stations.
The Administr ation also
proposed extending the coverage of the ADA's public accomodat ions
section to medical offices.
Kennedy/H arkin Position:
Kennedy/H arkin insist that the
public accomodat ions section of the ADA cover virtually the
entire private sector, except private homes and places of lodging
with five rooms or less.
The Administr ation Compromis e:
In the Thornburg h letter, the
Administr ation proposes a two-tier approach.
The first-tier would include all public accomodat ions covered
by Title II of the Civil Rights Act of 1964 and all medical
offices.
These public accomodat ions would be subject to all of
the nondiscrim ination provision s of the ADA, including minimal
retrofitti ng requireme nts.
The second-ti er would include some -- not all -- of those
public accomodat ions described in the ADA but outside the
coverage of Title II of the Civil Rights Act of 1964.
These
second-ti er public accomodat ions would be subject to a less
burdensom e set of nondiscrim ination requireme nts.
IV.

RELIGIOUS ENTITIES

In the Thornburg h letter, the Administr ation insists that all
religious entities be fully exempt from the ADA.
WARNING: WE NEED TO MAKE SURE THAT THE PHRASE "RELIGIOUS
ENTITIES" INCLUDES NOT ONLY CHURCHES AND SYNAGOGUES, BUT ALSO
RELIGIOUS LY-AFFILIA TED DAY CARE CENTERS AND SCHOOLS.
As you know, Kennedy/H arkin would exempt from Title II of the
ADA onl~ those employmen t practices that are based on a bona fide
religious belief.
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-3V.

PUBLIC TRANSPORTATION

In the Thornburg h letter, the Administr ation insists that the
Secretary of Transport ation be given some authority to grant
waivers to the requireme nt that all new buses be lift-equip ped.
The Administr ation also insists that public transit authoritie s
be required to allocate only 2 % of their operating budgets for
paratrans it services.
VI.

PRIVATE TRANSPORTATION

In the Thornburg h letter, the Administr ation insists that no
requireme nts should be placed on private bus and rail companies ,
until the Secretary of Transport ation has first conducted a full
study of the feasibilit y and cost of these requireme nts.
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August 1, 1989
M E M0 R A N D U M
SENATOR DOLE

TQ:
\

FROM:

DENNIS SHEA

SUBJE

STATUS OF NEGOTIATIONS ON THE AMERICANS WITH
DISABILIT IES ACT

\

inistratio n is "close" to agreement with Senators
Kennedy an Harkin on the Americans with Disabilit ies Act and
The
hopes to reach final agreement prior to tomorrow' s mark-up.
agreement
tentative
which
on
following is a summary of the issues
has been reached.
I.

REMEDIES

The parties have agreed to accept the proposal on remedies
that was spelled out in Attorney General Thornburg h's recent
letter.
As a result, the ADA will not provide for jury trials or
The ADA, however, will make
compensat ory and punitive damages.
available the remedies found in Title VII of the Civil Rights Act
It will also give the Attorney General discretion ary
of 1964.
authority to seek civil penalties in cases involving egregious
These penalties will be $50,000 for the
and willful violation s.
first violation and $100,000 for any subsequen t violation .
SENATOR HATCH BELIEVES THAT THESE PENALTIES ARE TOO LARGE.
II.

PUBLIC ACCOMMODATIONS

With several exception s, the parties have agreed to accept
the "laundry list" of public accommod ations circulated by
Kennedy/H arkin at the last meeting of principal s. As a result,
public accommod ations will be broken down into two-tiers .
The ADA, however, will exempt religious entities entirely
The ADA will also
from the public accommod ations section.
in any new building
installed
be
provide that elevators need not
fewer than 3000
or
floors
three
if the building has fewer than
square feet per floor.
III. EMPLOYMENT
The parties have agreed to phase-in the ADA's employmen t
The effective date of the ADA will be 2
section as follows:
On the effective date, the ADA's
years after its enactment .
employmen t section will apply to all employers with 25 employees
The employmen t section will apply to all employers with
or . less.
15 employees or less commencin g 4 years from the date of
enactment .
The parties have also agreed that employmen t practices based
on bona fide religious beliefs will be exempt from the ADA.
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IV.

PUBLIC TRANSPORTATION

The parties have agreed to give the Secretary of
Transport ation some limited authority to grant waivers from the
requireme nt that all new buses be lift-equip ped.
The parties have also agreed to exempt public transit
authoritie s from the paratrans it requireme nts if these
requireme nts constitut e an undue financial burden. As a result,
the Administ ration's original proposal to cap paratrans it
services at 2% of a public transit authority 's operating budget
has been dropped.

V.

PRIVATE TRANSPORTATION

The parties have agreed to a modified version of the
Durenberg er proposal.
As a result, the ADA will require the Architect ural and
Transport ation Complianc e Board to conduct a study of the
feasibilty of lift-equip ping privately- owned buses and trains.
Lift-equip ping buses and trains, however, will be mandatory
commencin g five years from the date of the ADA's enactment . The
original Durenberg er proposal delayed this mandate for
three-to-f our years.

FRED CURREY WILL NOT BE PLEASED WITH MANDATING ANY
REQUIREMENTS, EVEN IF THESE REQUIREMENTS ARE DELAYED FOR SEVERAL
YEARS.
HATCH'S POSITION
I have been informed by Mark Disler, Sen. Hatch's staff
person covering the ADA, that Sen. Hatch will probably not sign
on as a co-sponso r of the ADA tomorrow.

POSSIBLE AREAS OF IMPROVEMENT (POSSIBLE AMENDMENTS)
1. Civil penalties of $50,000 for the first violation and
$100,000 for subsequen t violation s are too large. A more
appropria te amount would be $1,000 for the first violation and
$5,000 for subsequen t violation s.
2. A small business exemption from the ADA's public
accommod ations section should be created. This exemption would
protect the local Mom and Pop grocery store.
Nothing
Private transport ation should be left alone.
3.
ation
Transport
and
ural
Architect
the
by
study
a
than
mo+e
Complianc e Board should be required at this time.
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January 3, 1991
TO:

Senator Dole

FROM:

Mo West/Andy Weis

SUBJECT:

ADA Commission Update

At your request, we will continue to pursue the
establishment of a Commission on the Americans With Disabilities
Act (ADA). Since one of the primary goals of the proposed ADA
Commission would be to provide expertise to and enhance
communication with the small business community, we will be
meeting in mid-January with the SBA Administrator, Susan
Engeleiter.
SBA has expressed interest in the creation of a
commission that would assist the small business community with
compliance of ADA requirements. The purpose of the meeting is
to discuss the role of the commission and its relationship with
small busirie~s. Other participants at the SBA meeting will
include Russel.J. Redenbaugh, Commissioner, U.S. Commission on
Civil Rights, a~d Sandra Swift Parrino, Chairperson, National
Council on Disab~"ty.
Following ur meeting with SBA officials, under your
guidance we would lik to discuss the administration's view with
John Sununu. Simultaneously, we will be in the process of
attempting to round-up bi-partisan support for this initiative.
It is also important to note that former Representative
Tony Coelho supported the establishment of the commission in
early December during a meeting with Sandy Parrino and Russell
Redenbaugh.
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May 16, 1991
TO:
FROM:
SUBJEC T:

Sheila Burke
Andy Weis
Dole ADA Educat ion Implem entatio n Agenda

With Congre ssional reauth orizati on of the Higher Educat ion
Act (HEA) and the unveil ing of Presid ent Bush's educat ion reform
plan, I have identi fied a number of potent ial disabi lity issues
for the Senato r's consid eration . The specif ic issues , which I
have outline d below, are:
o
o
o
o

teache r trainin g;
TRIO program eligib ility;
educat ion reform program s;
post-se condar y partici pation rates of studen ts
with disabi lities

Initiat ives in these areas create an opport unity for the Senato r
to promot e specia l educat ion program s, as well as implem entatio n
Few member s are updatin g, or review ing, program s to
of the ADA.
ensure compli ance with the ADA's mandat e: the inclus ion of people
with disabi lities into the mainstr eam of Americ an society . By
focusin g on a few, timely initiat ives, Senato r Dole would
establ ish a preced ent for the integra tion of disabi lity issues
into regula r public polici es.
Reps. Steve Gunder son and Pat William s have indepe ndently
expres sed intere st in related issues . My specif ic propos als have
been positiv ely receive d by educat ion and disabi lity expert s.
While I am cogniz ant that educat ion reform is contro versia l and
highly politic ized, I believ e these propos als are worth pursuin g.
AMENDMENTS TO THE HIGHER EDUCATION ACT
Teache r Trainin g
The Individ uals with Disab ilities Educat ion Act (IDEA) ,
former ly the Educat ion of the Handic apped Act (EHA), is an
integr al part of our nation 's effort to ensure childre n with
disabi lities an equal educat ional opport unity. This law
contain s proced ures to assure that these childre n are educat ed
with non-di sabled childre n to the maximum extent approp riate.
The mandat e that states educat e childre n with disabi lities
in the "least restric tive environ ment" sugges ts that all teache rs
It also sugges ts that
study specia l educat ion techniq ues.
teache rs become famili ar with assessm ent and evalua tion
proced ures to ensure childre n with disabi lities are approp riately
served and to preven t the miscla ssifica tion of studen ts. The
develop ment of certain teachin g skills is partic ularly import ant
to minori ty groups who have been traditi onally overre presen ted in
specia l educat ion.
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There is exten sive eviden ce to suppo rt traini ng regul ar
1986
educa tion teach ers in speci al educa tion techn iques. A major
s
study of speci al educa tion progra ms conclu ded that ''unles
and
traini ng in speci al educa tion is extend ed to more princ ipals
e
receiv
not
regul ar classr oom teach ers, handic apped stude nts may
adequ ate educa tion suited for their needs ."
Policy Optio ns:
Title V of the Highe r Educa tion Act is focuse d on teach er
recrui tment , reten tion, and develo pment . The Senat or could to
introd uce an amend ment autho rizing a pilot proje ct of grants
tion
State Educa tion Agenc ies to suppo rt traini ng in speci al educa
few
a
are
There
ers.
techni ques for regul ar classr oom teach
succe ssful progra ms which might serve as a model .
The Presi dent's propo sal to estab lish princ ipal and teach er
le for
traini ng academ ies might serve as anoth er appro priate vehic
a Dole initia tive.
TRIO Progra ms
Autho rized under Title IV of the HEA, TRIO progra ms are
tion.
design ed to help disadv antage d studen ts pursue highe r educa
This
ces.
Servi
rt
Suppo
nt
Stude
is
ms
Among TRIO' s six progra
,
progra m provid es inform ation, couns eling, academ ic instru ction m
tutori ng, etc. Stude nt Suppo rt Servic es is the only TRIO progra
as
requir ed to addre ss the needs of physi cally disab led stude nts
well as low-in come, first- gener ation colleg e stude nts.
Many TRIO servic e provi ders, howev er, are conce rned that the
led
progra m has been skewed by the recen t influx of learni ng disab
(LD) stude nts. As a resul t, the Natio nal Counc il of Educa tional
Oppor tunity Assoc iation s (NCEOA) has revise d their eligi bility a
criter ia to exclud e all LD stude nts. To receiv e servic es from on
y
Stude nt Suppo rt Servic es proje ct, LD studen ts must now qualif
the basis of incom e or gener ationa l status . This eligi bility es
distin ction is contra ry to Congr ession al inten t and discri minat
again st stude nts with learni ng disab ilitie s.
Policy Optio ns:
The reauth orizat ion of the HEA create s an oppor tunity to
the
remedy this proble m. Althou gh this is a contr overs ial issue,
Assoc iation on Handi capped Stude nt Servic e Progra ms in Post.
secon dary Educa tion (AHSSPPE) would work close ly with our office
AMENDMENTS TO SCHOOL REFORM
Ameri ca 2000: An Educa tion Strate gy
Presid ent Bush's new educa tion plan aims to reform existi ng
schoo ls; launch a massiv e resear ch and develo pment effor t to
inven t new types of schoo ls; and encou rage adults to contin ue
learni ng.
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This reform packag e does not direct ly addres s specia l
educat ion and the needs of studen ts with disabi lities. There are
For
a number of import ant questio ns that need to be addres sed.
rds
standa
exampl e, how do we reconc ile the demand for world- class
of
styles
g
in achieve ment testing with the altern ative learnin
the specia l educat ion popula tion? What effect will school choice
program s have on the provis ion of specia l educat ion program s and
service s? There are a litany of propos als, includ ing the
establi shmen t of 535 model, high-pe rforma nce school s, that could
concen trate on the inclusi on and assessm ent of studen ts with
disabi lities.
Policy Option s:
A letter to Secret ary Alexan der asking how specia l educat ion
and opport unities for childre n with disabi lities will fit in with
the new reform propos al could be drafted .
Anothe r option includ es an editor ial for the mainstr eam
press (Washi ngton Post, New York Times, Wall Street Journa l).
Should the Senato r pursue this option , I have severa l expert s
availa ble to assist our off ice in draftin g an Admin istratio nf riendly article with constr uctive ideas.
Partic ipation in Post-Se condar y Educat ion Program s
Recent researc h sugges ts that many disable d youths do not
pursue post-se condar y educat ion. A governm ent study and other
data indica tes that "the post-se condar y educat ion partic ipatio n
rates of specia l educat ion studen ts are well below the nation al
In light of this situati on, youth
norms for non-di sabled youth."
ous diffic ulty develo ping the
tremend
nce
experie
with disabi lities
indepe ndent adult lives.
tive,
produc
lead
to
necess ary skills
promis e of equal
empty
an
is
ADA
the
,
skills
Withou t these
opport unity.
Policy Option s:
A letter to Secret ary Alexan der reques ting that the
Departm ent set target s for increas ing the post-se condar y
partic ipatio n rates of studen ts with disabi lities, study the high
school drop-o ut rates for studen ts with disabi lities, and
increa se awaren ess of disable d studen ts about the financ ial aid
proces s.
If the Departm ent fails to respon d, an amendm ent to the HEA
requiri ng a study of drop-o ut rates, etc. is a possib ility.
Institu tions of Higher Educat ion have a federa l financ ial
aid escape clause enablin g them to refuse extrao rdinary costs for
disabi lity related service s if there is anothe r availa ble funding
source , such as vocatio n rehabi litatio n. A techni cal amendm ent
to elimin ate this escape clause would stop higher educat ion
entitie s from "passin g the buck."
***Tha nk you for your consid eration of these propos als.***
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Octo ber 26, 1990
TO:

Sen ator Dole

FROM:

Mau reen Wes t and Andy Weis

end itur es
Ass ista nce for Dis abil ity- Rel ated Exp
abil itie s Act
The rece ntly enac ted Ame rican s with Dis ilit ies to make
fac
lic
pub
r
(ADA) wil l requ ire bus ines ses and othe with dis abi liti es.
In
ons
pers
for
ns"
datio
mmo
acco
"rea sona ble
to
ired
requ
be
l
wil
ness
some case s this cou ld mean that a busi ice to a pers on with a
mak e exp end itur es to adap t a job or serv
disa bili ty.
gne d to ease
A num ber of legi slat ive init iati ves desi
intr odu ced
were
ADA
by
ses
ines
the fina ncia l burd en plac ed on bus
prog ram s you spon sore d
this sess ion. Out line d belo w are four l assi stan ce to bus ines ses
tha t prov ide fina ncia l and /or tech nica
tech nica l assi stan ce,
for disa bili ty-r elat ed exp end itur es: EEOC hl disa bili ty acce ss tax
targ eted jobs tax cred it (TJT C), Pryo r-Ko
cre dit, and Sec tion 190 ded ucti ons.

SUB JECT :

Tec hnic al Ass ista nce
dme nt to ADA
You auth ored a tech nica l assi stan ce amen
. This amen dme nt
that wou ld ass ist with its imp lem enta tionCom miss ion (EEOC) to
dire cts the Equ al Emp loym ent Opp ortu nity
the righ ts of pers ons with
clar ify and answ er que stio ns rega rdin g
ines ses und er ADA. This
disa bili ties and the obli gati ons of bus
incl ude d in the Com merc e,
tech nica l assi stan ce amen dme nt was also
iatio ns Bil l. The
Jus tice , Sta te, and Jud icia ry App ropr
for the imp lem enta tion
lion
mil
$1
con fere nce agre eme nt incl ude s
oriz ed by sect ion 506 of
of a tech nica l assi stan ce prog ram as auth
ADA.
Targ eted Jobs Tax Cre dit
to incr ease
The targ eted jobs tax cred it, whic h aims with
th and pers ons
the emp loya bili ty of disa dva ntag ed you
ther 15 mon ths. Man y
ano
for
dis abi liti es, has been exte nded
util ized this prog ram to
bus ines ses in Kan sas have suc cess full y
exte nsio n wil l furt her ease
emp loy peo ple with disa bili ties . The
mmo datin g pers ons with
the burd en face d by bus ines ses in acco
disa bili ties as requ ired by ADA.
Pryo r-Ko hl Dis abil ity Acc ess Tax Cre dit
sma ll bus ines s
The tax cred it is desi gned to ass ist the
nce. The cred it app lies to
com mun ity with the cos t of ADA com plia
mmo datio n of pers ons
any ADA -rela ted exp end itur es for the acco es incl ude the
itur
with dis abi liti es. ADA -rela ted exp end
spo rtat ion, phy sica l, or
tran
l,
foll owi ng: rem oval of arch itec tura
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communications barriers; procurement or modification of equipment
and/or services; translation of materials for the visually or
hearing impaired; personal assistant services; technical support
and training for business and employee compliance; auxiliary aids
and services. The variety of eligible disability related
expenditures will enable businesses to more easily accommodate
persons with disabilities.
Small businesses are responsible for the first $250 of
expense to accommodate the disabled. Costs above $250 are
eligible for a 50% non-refundable credit, up to $5,000. Any ADAdisability related expenditure above $5,000 is eligible for a
If the entire access tax
more restricted deduction of $15,000.
accumulated and carried
be
can
it
year,
one
in
credit is not used
to previous tax
back
carried
or
years
forward to subsequent
years.
Only small businesses are eligible to receive tax
credit. A small business is defined as any business with less
than $1 million gross receipts or fewer than 30 full time
employees qualify for the credit. Eligibility for the tax credit
is narrowly defined for several reasons. Small businesses will
be called on most often to accommodate and employee persons with
disabilities. Small business have limited resources and,
therefore, require the most technical and financial assistance to
In addition, all other businesses qualify for
comply with ADA.
the $15,000 deduction.
The access tax credit is revenue neutral. The cost of
this new credit, however, is offset by lowering the deduction in
Section 190 of the Internal Revenue Code to $15,000.
Section 190
Section 190 of the Internal Revenue Code, which you
authored, provides a $35,000 deduction for disability related
expenditures. A disability related expenditure is defined as the
removal of architectural and transportation barriers to the
Given a number of assumptions related to
disabled and elderly.
company size and income, large businesses have tended to benefit
more from the Section 190 deduction.
The Pryor-Kohl Disability Access Tax Credit (as
described above) lowers the deduction to $15,000. Justification
for this change to the Section 190 deduction is based upon two
arguments. First, Section 190 does not focus assistance
effectively to small businesses. Small businesses, however, will
bare the burden of ADA and will most need help. And second,
Section 190 deductions for disability related expenditures apply
to only a limited class of expenditures.
Consequently, Section 190 provides a $15,000 deduction
for disability related expenditures.
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October 20, 1992
TO:

Senator Dole

FROM:

Mo West

SUBJECT:

Small Business Relief under the ADA

In the event you are asked about assistanc e available to the
small businesse s on how to comply with and understan d their new
obligation s under the ADA, I suggest you share the following
informatio n.
TECHNICAL ASSISTANC E:
During considera tion of the ADA you authored a technical
assistanc e provision which was included in the law. You have been
instrumen tal in securing funds to implement Section 506 -- the
Technical Assistanc e provision of the ADA.
The governmen t-wide technical assistance program requires
Federal agencies (EEOC, Justice, FCC etc.) to provide informatio n
to the public and private sector on implement ation and
enforceme nt of the ADA. This program entails a very targeted
informatio n dissemina tion system for employers on how to comply
with and understan d their new obligation s under ADA.
Informatio n dissemina tion has been made available through
hotlines, complianc e manuals and pamphlets on what the ADA means
and requires. Additiona lly, there is a national network of ten
"Regional ADA Technical Assistanc e Resource Centers" to provide
comprehen sive assistanc e on ADA and on-site evaluatio n and
training for small businesse s. Attached is a listing of these
centers and other employer resources .
TAX INCENTIVE S:
You authored a tax incentive provision of the Internal
Revenue Code (IRC) while Chairman of the Finance Committee .
Section 190 of the IRC provided a $35,000 tax deduction for
disabilit y related expenditu res. With passage of the ADA, the
deduction was lowered to $15,000 to secure a yearly $5,000 tax
credit for small businesse s who will incur costs in providing ADA
related expenditu res .
The Targeted Jobs Tax Credit (TJTC) aimed at increasing the
employab ility of disadvanta ged youth and persons with
disabilit ies will be permanent ly extended in the Urban Aid
Package -- should it become law. Many businesse s in Kansas have
successfu lly utilized this program to employ people with
disabilit ies and will want it to be permantly extended.
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President 's C ommittee on Employm ent
of People with Disabilities
Telephone Numbers for ADA Technical Assistance
President's Committee on Employment of People with Disabilities
202-376-6200 (Voice)
202-376-6205 (TDD)

202-376-6219 (Fax)

Job Accommodation Network (A Service of the President's Committee)
800-526-7234 (Voice{fDD) 800-526-4698 (Voice{IDD, W. Va. only)
Architectural and Transportation Barriers Compliance Board
800-872-2253 (Voice{fDD) 202-272-5434 (Voice(fDD)
U.S. Department of Justice
202-514-0301 (Voice)

202-514-0381 (TDD)

U.S. Department of Transportation
202-366-9306 or 4011 (Voice)

202-755-7687 or 366-2979 (TDD)

Disability Rights Education and Defense Fund
800-466-4232 (Voice{fDD) 202-986-0375
510-644-2555 (Voice)
510-644-2629 (TDD)
Equal Employment Opportunity Commission
800-669-3362 (Voice)
800-800-3302 (TDD)
Federal Communications Commission
202-632-7260 (Voice)
202-632-6999 (TDD)
National Association of the Deaf
301-587-1788 (Voice)

301-587-1789 (TDD)

National Association of Protection and Advocacy Systems
202-408-9514 (Voice)
202-408-9521 (TDD)
National Center for Law and the Deaf
202-651-5373 (Voice{fDD)
National Institute on Disability and Rehabilitation Research
202-732-1139 (Voice)
202-732-5316 (TDD)
Project Action - National Easter Seal Society
202-347-3066 (Voice)
202-347-7385 (TDD)
Rehabilitation Services Administration
202-732-1331 (Voice)
202-732-4538 (TDD)

1331 F Street, N.W . •

Washington, DC 20004- 1107

•

202-376-6200 (Voice)

•

202-376-6205 (TDD) •

202-376-6219 (Fax)
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National Institute on Disability and Rehabilitati on Research (NIDRR)
Regional Disability and Business Technical Assistance Centers (DBT A Cs)
1-800-949- 4232 YITDD
DBTAC responsible for the region that contains your area code
NJDRR
the
your free call will ring through to
I New England DBTAC
CT, ME, MA,
NH, RI, VT

U. of So. Maine; Muskie
Institute of Public Affairs

Jennifer Eckel

145 Newbuey St.
Portland, ME 04101
207-874-6535 V{IDD
207-874-6529 fax

II Northeast DBTAC
NJ, NY, PR, VI

United Cerebral Palsy
Ass,/NJ

Richard Dodds

354 So. Broad St.
Trenton, NJ 08608
609-392-4004
609-392-704 4 TDD
609-392-3505 fax

III Mid Atlantic DBTAC

Endependence Ctr. of No.
Virginia

Sharon Mistler

2111 Wilson Blvd.,# 400
Arlington, VA 22201
703-525-3268 V/TDD
800-232-4999
703-525-6835 fax

IV Southeast DBTAC
AL, FL, GA,
KY, MS,NC,
SC,TN

United Cerebral Palsy
Ass., Inc. I Nat. Alliance
of Business

Shelley Kaplan

1776 Peachtree Rd.,#3 lON
Atlanta, GA 30309
404-888-002 2
404-888-9098 V/TDD
404-888-9091 fax

V Great Lakes DBTAC
IL, IN, MI,
MN , OH, WI

U. of Illinois at Chicago I
U. Affiliated Program

David Braddock

1640 W. Roosevelt Rd .
M/C 627
Chicago, IL 60608
312-413-775 6 V{IDD
312-413-1326 fax

VI Southwest DBT AC
AR, LA, NM,
OK, TX

Independent Living
Research Utilization I
The Inst. for Rehab. &
Research

Lex Frieden

2323 S. Shepherd St.
Suite 1000
Houston, TX 77019
713-520-0232
713-520-513 6 TDD
713-520-5785 fax

VII Great Plains DBTAC
IA, KS, NE,
MO

U. of Missouri at
Columbia

Jim de Jong

4816 Santana Dr.
Columbia, MO 65203
314-882-3600 V/TDD
314-884-4925 fax

VIII Rocky Mtn. DBT AC
CO, MT, ND,
SD, UT, WY

Meeting the Challenge,
Inc.

Randy W. Dipncr

3630 Sinton Rd., # 103
Colorado Springs, CO
80907-5072
719-444-0252 V{IDD
719-444-0269 fax

IX Pacific DBTAC
AZ, CA, HI,
NV, Pacific Basin

Berkeley Planning
Associates

Erica Jones

440 Grand Ave., #500
Oakland, CA 94610
510-465-7884
800-949-423 2 TDD
510-465-7885 fax

X Northwest DBTAC
AK, ID, OR,
WA

Washington State Gov.'s
Comm. on Disability
Issues & Employment

Toby Olson

P.O. Box 9046
Olympia, WA 98507-9046
206-438-3168
206-438-3167 TDD
800-HELP-ADA
206-438-4014 fax

DE, DC, MD,
PA, VA, WV

05/11/92
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Emplo~er

Res our ees

Programs and Resources for Employers

Employer Incentives/Resources
Program

Description

Restrictions

More Information

Does not make diagnoses.

Abledata
8455 Colesville Rd. #935
Silver Spring, MD 20910
-3319
1-800-34 6-2742 voice/tdd
301-588- 9284 voice/tdd

Encourages small businesses to comply with the
Americans with Disabilities
Act by allowing a tax credit
of up to $5,000 a year.

Expenditures must exceed
$250 and may not exceed
$10,250. Can only deduct
up to 50% of 11 eligible ac11
cess expenditures •

Internal Revenue Service

IBM
Special Needs
Information
Referral Center

Conducts database
searches in response to
specific queries. Will provide resource guides and
instructional videotapes
upon request.

None

1-800-426-2133 voice
1-800-28 4-9482 tdd

Job Accommo dation Network UAN)

Free consulting service on
available aids, devices and
methods for accommodating workers with
disabilities.

None

1-800-52 6-7234 voice/tdd

Job Training and
Partnership Act
UTPA)

Customized training or
retraining to meet local
employer needs.

Employer must hire trainee
with intent of permament
full-time position.

Private Industry Council
(State or Local)
Chamber of Commerce
City or State government

Special Education
Transition and
Vocational Education Training
Programs

Provides training, placement and on-the-jo b supervision for youth with disabilities. Can gear training
to local employer needs.

Restricted to school-age
youth.

Local secondary school
authorities.

Supported
Employment

A technique for providing
on-the-job supervision for
an extended time period
for workers with severe
disabilities . .

Employer may be required
to help fund the cost of
11
job coaches 11 •

Local Vocational RehabiI itation Agency or secondary school authorities.

Abledata

Contains more than 15,000
listings of adaptive devices
for all disabilities. A consumer referral service that
responds with printed
reports to requests for
information.

Disabled Access
Credit (Section 44
of the IRS Code)
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Emplo,er Resourees (eont'd)

Program

Description

Restrictions

More Information

Targeted Jobs Tax
Credit (TJTC)

Tax credit of 40% of first
$6,000 earned per
employee provided the
employment lasts at least
90 days or 120 hours.

May not claim TJTC and
OJT for same wages. Certification must be requested on or before first
day of work.

IRS (See Publication #907)
State Employment Service
Private Industry Council
Vocational Rehabilitation
(Check State and City
government)

uax Credit on Architectural and
Transportation Barrier Removal (Secti on 190 of the IRS
Code)

Tax deduction on up to
$1 5,000 spent to make a
workplace more accessible
for employees and
customers.

Improvements must meet
Treasury Department
standards.

Internal Revenue Service

Vocational
Rehabilitation OnThe-Job Training
Program

Shared payment of the
disabled employee's wages
for a limited time on a
negotiated schedule.

Worker must be a VR
client. Position must be
permanent, full-time, pay
minimum wage.

Local Vocational
Rehabilitation Agency

Windmills (Attitudinal Awareness
Training)

Enables employers to build
more understanding and
acceptance in the
workplace.

None

California Governor's
Committee for Employment of Disabled Persons
916-323-2545

For Additional General Information

Write to:
President's Committee on Employment
of People with Disabilities
1331 F Street, NW, Washington, DC
20004-1107
Phone: 202-376-6200 (Voice)
202-376-6205 (TDD)
202-376-6219 (FAX)
All public documents produced by the President's
Committee on Employment of People with
Disabilities are available in alternative formats.

March, 1992
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FOR MOST
BUSINESSES, IT WOULD COST
MUCH MORE TO PRODUCE THIS
AD THAN TO COMPLY WITH
THE AMERICANS WITH
DISABILITIES ACT.

FOR

INFORMATION,

THE

CALL

OUR

JOB

ACCOMMODATION

PRESIDENT'S COMMITTEE ON

NETWORK

EMPLOYMENT OF

(JAN)

PEOPLE

AT

WITH

1-800-ADA-WORK.

DISABILITIES
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Presid ent's Comm ittee on Emplo yment
of People with Disabilities
COST OP JOB ACCOMMODATIONS
Vhat is meant by the phrase "reason able accommodation" when ve talk about
employment of people with disabi lities?
s",
A. The term "accommodation" can be equated to "adjust ments" or •modif ication
,
ticated
sophis
more
to
)
which can range from very simple (often costing nothing
to
aade
is
odation
"state of the art" assisti ve device s. In any case, accomm
odations
functio nal limitat ions of individ uals, on an individ ual basis. Accomm
as to
well
as
lities
are made daily at workplaces to both workers withou t disabi
about
ious
those with .disab ilities . There is nothing new or myster
on the need to
"accommodation". The necess ity for reason able accommodation rests with
actual
them
match
consid er people 's actual abiliti es and limita tions, and
.
work require ments to provide meaningful opport unities
Q.

Q.

Vhat does the term "reason able" aean?

ss is also
A. Since accommodations are made on a case-by -case basis, reason ablene
worker
ual
individ
the
that
determined on a case-by -case basis. It is import ant
and
needs
ual
individ
to
as
or applica nt with a disabi lity be consul ted initial ly
Job
the
as
such
s
ideas for respond ing to those needs. By consul ting service
can be
Accommodation Network (JAN), the cost of respond ing to identif ied needs what
is
ed,
discuss
ility
obtaine d. Once costs are known, and logist ical feasib
"reason able" for both parties becomes appare nt.
Q. How can employers and people with disabi lities find cost figures ?
ine
A. Through the Job Accommodation Network, it is relativ ely simple to determ
of
ions
limitat
the
to
s
odation
the cost of individ ual items that serve as accomm
.
AN~7234
1-800-J
workers at the worksi te. For specif ic inform ation, call
Q.

Genera lly, how costly is it to make accommodations?

A. From JAN experie nce reflect ed in evalua tion of data on file:
accommodations sugges ted are no cost
cost between $1 and $50
"
"
19% "
$50 and $500
"
"
"
"
19% "
$500 and $1000
"
ft
"
"
19% "
and $5000
$1,000
"
ft
"
"
11% "
11
more than $5000
"
"
-1% "

31% of

cost
Quick additio n shows that 69% (•ore than 2/3rds ) of acco..odation s sugges ted
less than $500, and 50% cost less than $50.
over

1331 F Street, N .W . •

Washington, DC 20004-1107 •

202-376-6200 (Voice) •

202-376-6205 (IDD) •

202-376-6219 (Fax)
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of Labor, 1982)
In a study (Berk eley Plann ing Assoc. for the Department ng,
and aor~
nothi
cost
aade
ions
modat
it was found that half of accom
with
yees
emplo
of
22%
Only
$100.
than 2/3rd s cost less than
ion. The
disab ilitie s in companies surveyed requi red accommodat
costs of
with
ny
compa
to
ed
accru
its
benef
Berkeley Study corre lated
nies
accommodations made. It was repor ted that benef its to the compa
exceeded costs of accommodations.
Q. Is there inform ation about speci fic, itemi zed costs ?

of
1. JAN datab ase inform ation gives detai ls of dolla r costs
aany
are
accommodations. Avail able listin gs indic ate that there cost of $32.
accommodations costin g less than $100, with an avera ge , and these are
Obviously this inclu des many low-t ech or no-te ch itemsa vorke r with a
valid accommodations in every sense since they enabl e
disab ility to work or work bette r.
costs ", such as
2. There are other listin gs of •typi cal accommodation ogues
of
those that Prude ntial Insur ance subm itted to JAN. Catal such as
mind,
produ cts desig ned with peopl e with disab ilitie s in
),
"Pers onal Computers and the Disab led" by Peter HcVilliams (1984
Trace
NY),
inclu de costs . The Human Resources Cente r (Albe rtson ,
nsin) and other
Research and Development Cente r (Univ ersity of Viscolistin
gs of
Research & Train ing Cente rs have const antly updated
devic es, computer softw are and hardware items .
ficati ons
Also, it has been repor ted that about 80% of computer modi
$200 a
for
nce,
cost less than $300 (Newsweek, 4/24/ 89) For insta
appea ring
ing
anyth
computer can be equipped to read out loud virtu ally
ter
compu
nal
on its scree n; and anoth er devic e attach ed to a perso . (Bowe, Harvard
allow s a deaf employee to make and recei ve phone calls
Busin ess Review, 1985)
Q. How do employers feel about Accommodations?

eaent regar d
A. According to the Barri a Poll of 1987, 74% of Top llanag
at all•.
sive
accoamodations eithe r •Not too expen sive• or •Mot expen llanagera aaid
72% of EEO offic ers said the aaae thing , and 80% of Line
this, as vell.
ion?
Q. Vhy is it impor tant to know about reaso nable accommodat
modations
A. Since 1973, with passa ge of the Reha biltia tion Act, accom
n
have been part of affirm ative actio n and non-d iscrim inatio
s. Parts of
requi remen ts cover ing employment of peopl e with disab ilitie
contr acts with
Title V of the.A ct apply to employers who eithe r have dies
from the
the feder al government or who recei ve grant s or subsi s legis
latio n,
feder al government. Proposed comprehensive civil right yers havin g 15
if enact ed as curre ntly draft ed, will apply to all emplo
cover ing
or more employees and inclu des non-d iscrim inatio n provi sions
ut
witho
people with disab ilitie s who are quali fied to work with or
"accommodation".

.
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July 22, 1992
TO:

Senator Dole

FROM:

Mo West

SUBJECT:

ADA Title I Implementation

As you are aware, Title I of the Americans with Disabilities
Act will become effective this Sunday, July 26, 1992. The
employment provisions found in Title I will apply to 25 or more
employees for the next two years and will drop down to include
those employers with 15 or more employees beginning July 26,
1994.
Attached is a memo summarizing the employment provisions
found in Title I of the ADA. Are you interested in giving a floor
statement on employment implementation of the ADA next Monday
since the ef fect~e date falls on a Sunday?
Yes

No'\.
--
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June 8, 1992
TO:

Senator Dole

FROM:

Mo West

SUBJECT:

ADA Watch Hearings

As author of the Americans with Disabilities Act's provision
on Technical Assistance -- Section 506, the National Council on
Disability has invited you to stop by a two day conference in the
Dirksen Building on implementation of the ADA. The hearings are
being held in Room 106 of the Dirksen Building from 9:00 a.m. 5:00 p.m.
Yvonne inquired earlier into your interest in offering
testimony or brief remarks on ADA implementation. I attended the
first day of hearings which were very good and have attached a
schedule for tomorrow's hearing for your perusal.
The National Council is still very interested in your
stopping by the hearings tomorrow to recognize the importance of
technical assistance and implementation of the ADA. I could
prepare some brief remarks if you's like to stop by before or
after the Finance Committee hearings tomorrow morning. C-Span is
covering these hearings all day today and tomorrow.
Will you stop by the ADA Watch hearing with some brief
remarks?
Yes

No- - -
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800 Independence Avenue, S.W.
Suite814
Washington, DC 20591

~.s, Jk"~ /~
.SO . . /Ot.

202-267-3846 voice
202-267-3232 TDD
An Independent
Federal Agency

May 22, 1992

Honorable Bob Dole
U.S. Senate
Room 141, Senate Hart OB
Washington, D.C. 20510
Dear Senator Dole:
As we move toward the full implementation of the Americans with DisabHities Act
(ADA), the National Council on Disability is sponsoring the first national public hearing
addressing all aspects of this landmark federal civil rights law for people with disabilities. We
would like to invite you, as one with a strong interest in the ADA, to join us to receive testimony
and make remarks about the implementation of the ADA.
As an independent federal agency mandated by Congress to develop and review disability
policy, the National Council originated the ADA in 1987, and has an ongoing commitment to
ensuring its effective implementation. A vital component of the Council's efforts to fulfill its
mandate regarding the ADA is our project called the ADA Watch. ADA Watch is a uniquely
comprehensive initiative to observe ADA implementation nationwide, and will provide critical
information to the Congress, the President, and federal agencies on the progress and impact of
ADA implementation. These hearings are being conducted as part of ADA Watch.
The National Council on Disability invites you to join us in receiving testimony from the
more than thirty invited witnesses and present formal testimony. if you so desire. The hearings
will take place on Monday and Tuesday, June 15-16, from 9:00 a.m. to 5:00 p.m. in the Senate
Dirksen Office Building, room 106. Please have your staff contact Billie Jean Hill of the
National Council staff at (202)267-3846 to inform us if you will be participating in the hearing.
If you have written remarks, we would greatly appreciate receiving copies in advance of the
hearing.
Others who will be invited to testify at the hearing include senior officials from the
federal agencies having ADA responsibilities, persons with disabilities, and representatives of all
parties affected by the ADA, including large and small businesses, nonprofits, and state and local
governments. The enclosed agenda presents the schedule for testimony on each ADA content
area.
If you have questions or comments or need accommodations for a disability, please
contact Ms. Hill at the National Council. We look forward to your participation in the hearings.

Sincerely,

~iw#

Sandra Swift Parrino
Chairperson

fkmft-c

/sL
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ADA WATCH
Public Hearing in Washington, D.C.
June 15-16, 1992
. Room 106, Senate Dirksen Office Building

Proposed Agenda
Monday, June 16, 1992
9:00 -

9:45 a.m.

Opening Remarks by Mrs. Parrin o & Memb ers of Congr ess

9:45 - 11:00

Employment Panel #1

11:00 - 11:15

Break

11: 15 - 12:30 p.m.

Employment Panel #2

12:30 -

2:00

Lunch

2:00 -

3:15

Public Accommodations Panel #1

3: 15 -

3:30

Break

3:30 -

4:45

Public Accommodations Panel #2

4:45 -

5:00

Closing Remarks by Mrs. Parrin o
Tuesday, June 16, 1992

9:00 -

9: 15 a.m.

Opening Remarks by Mrs. Parrin o & Memb ers of Congr ess

9:15 - 10:45

Cross Content Areas Issues Panel

10:45 - 11 :00

Break

11 :00 - 12:30 p.m.

Transportation Panel

.

12:30 -

2:00

Lunch

2:00 -

3:15

Telecommunications Panel

3:15 -

3:30

Break

3:30 -

4:45

State & Local Governments Panel

4:45 -

5:00

Closing Remarks by Mrs. Parrin o
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NATIONAL COUNCIL ON DISABILITY
ADA WATCH
Public Hearing on the Americans with Disabilities Act
Room I 06, Senate Dirksen Office Building
Washington, DC
June 15-16, 1992
-AGENDAMonday, June 15, 1992

9:00 - 9:45 a.m.

Opening Remarks

Sandra Swift Parrino, Chairperson, National Council on Disability
John R. Dunne, Assistant Attorney General, Civil Rights Division, U.S.
Department of Justice
9:45 - 11 :00 a.m.

Employment Panel #1

Christopher G. Bell, Acting Associate Legal Counsel for ADA Services, Equal
Employment Opportunity Commission
Justin Dart, Chairman, The President's Committee on Employment of People
with Disabilities
Barbara T. Judy, Project Manager, Job Accommodation Network
11:00- 11:15 a.m.

Break

11: 15 a.m. - 12:30 p. m.

Employment Panel #2

Susan Meisinger, Vice President for Government Affairs, Society for Human
Resource Management
Wendy Lechner, Manager, Research and Policy Development, National Federation
of Independent Business
Mitchell Travers, President, The Travers Group
Richard Gunden, President and CEO, The Ability Center of Greater Toledo
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NCD/ADA WATCH PUBLIC HEARING ON THE ADA
-2Monday, June 15, 1992 (cont.)
12:30 - 2:00 p.m.

Lunch

2:00 - 3:15 p.m.

Public Accommodations Panel #1

Remarks: The Honorable Steny H. Hoyer, U.S. House of Representatives
Assistant Secretary for Fair Housing and Equal
Gordon H. Mansfield,
Opportunity, U.S. Department of Housing and Urban Development; Chairman,
U.S. Architectural and Transportation Barriers Compliance Board

John L. Wodatch, Director, Office on the Americans with Disabilities Act, U.S.
Department of Justice
Robert D. Lynch, American Institute of Architects
James C. Dinegar, Vice President, Government and Industry Affairs, Building
Owners and Managers Association
3:15 - 3:30 p.m.

Break

3:30 - 4:45 p.m.

Public Accommodations Panel #2

Barbara Bode, Vice President and Executive Director, Council of Better Business
Bureaus' Foundation
Maureen McCloskey, Paralyzed Veterans of America
Barry F. Scher, Vice President of Public Affairs, Giant Food Inc.
Sally Weiss, Information and Publications Coordinator, United Cerebral Palsy
Association
Robert Watson, Executive Director, DateAble
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NCD/ADA WATCH PUBLIC HEARING ON THE ADA

-3-

Tuesday, June 16, 1992

9:00 - 9:15 a.m.

Opening Remarks

Sandra Swift Parrino, Chairperson, National Council on Disability
The Honorable Benjamin A. Gilman, U.S. House of Representatives
The Honorable Hamilton Fish, Jr., U.S. House of Representatives

9:15 - 10:45 a.m.

Cross-Content Area Issues

William H. Graves, Director, National Institute on Disability and Rehabilitation
Research, U.S. Department of Education
Carolyn L. Feis, Program and Evaluation Methodology Division, U.S. General
Accounting Office
Paul Marchand, Director, Governmental Relations, The Arc
John Ambrose, National Mental Health Association

10:45 - 11 :00 a.m.

Break

11:00 a.m. - 12:30 p.m.

Transportation

Receiving testimony: The Honorable William F. Goodling, U.S. House of Representatives

Donald Trilling, U.S. Department of Transportation
Rosalyn Simon, Executive Director, Project ACTION
Tom Waldron, Director of Operations, Virginia Railway Express; American
Public Transit Association
David Raphael, Community Transportation Association
Paul Schroeder, Director of Governmental Affairs, American Council of the
Blind/Transportation Co-Chair, Consortium for Citizens with Disabilities
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NCD/ADA WATCH PUBLIC HEARING ON THE ADA
-4Tuesday, June 16, 1992 (cont.)

12:30 - 2:00 p.m.

Lunch

2:00 - 3:15 p.m.

Telecommunications

The Honorable John McCain, United States Senate
Linda B. Dubroof, Director of TRS Implementation, Federal Communications
Commission
David Rosenthal, Kansas Relay Service

3:15 - 3:30 p.m.

Break

3:30 - 4:45 p.m.

State and Local Government

Stewart B. Oneglia, Chief, Coordination and Review Section, Civil Rights
Division, U.S. Department of Justice
Marian Schooling Vessels, Special Assistant to the Governor for the Americans
with Disabilities Act; Executive Director, Maryland Governor's Committee on
Employment of People with Disabilities
Homer Page, Commissioner, Boulder County, Colorado; National Association of
Counties

4:45 - 5:00 p.m.

Closing Remarks

Sandra Swift Parrino, Chairperson, National Council on Disability
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National Council on Disability
800 Independence Avenue , S.W.
Suite 814
Washington, DC 20591
202-267-3846 voice
202-267-3232 TDD

FACT SHEET ON ADA WATCH

An Independent
Federal Agency

WHAT IS ADA WATCH?
ADA Watch is a project of the National Council on Disability to monitor implementation
of the Americans with Disabilities Act (ADA). The ADA is a landmark federal civil
rights law that provides protection against discrimination for people with physical or
mental disabilities. Areas covered by the ADA are employment, public accommodations,
transportation, telecommunications, and state and local government.

WHAT IS THE GOAL OF THE WATCH?
The ADA Watch will observe and report on whether the ADA accomplishes what it was
designed to do, that is, to provide equal opportunity for people with disabilities to
participate fully in American life. The Watch will look at the effect of complying with
the ADA on businesses, governments, and other groups covered by it, and on people with
disabilities, to see what challenges and opportunities the ADA presents.
The ADA Watch team will gather many different kinds of information from individuals
and organizations to see both the "good news" and "bad news" of ADA implementation.

HOW DOES THE ADA WATCH WORK?
The ADA Watch team is developing a network of organizations and individuals that are
involved and interested in the ADA. The members of this extensive network will provide
specific information about their own experiences or the experiences of those they
represent.
In addition, the ADA Watch will be involved in several other kinds of informationgathering, including:

• Media tracking to gather stories about the ADA from the press
• Information sharing with organizations and agencies already collecting ADA data
• Toll-free telephone line for those who want to provide ADA-related information
• Public meetings to provide a public forum to discuss ADA implementation
Five advisory committees (one for each ADA area) will give the Watch expert assistance.

Page 141 of 171
s-pers_210_001_all_A1b.pdf

This document is from the collections at the Dole Archives, University of Kansas
http://dolearchives.ku.edu

HOW DO I FIND OUT MORE
ABOUT THE ADA WATCH?
If you would like to know more about the ADA Watch, or to provide specific information
that may be useful to the project, please write or call either the National Council on
Disability or our ADA Watch contractor.
National Council on Disability
800 Independence Avenue, SW
Suite 814
Washington, DC 20591
(202) 267-3846 (voice)
(202) 267-3232 (TDD)
(202) 453-4240 (fax)
Robert G. Kramer & Associates, Inc.
8200 Professional Place
Suite 112
Landover, MD 20785
(301) 577-7814 (v/TDD)
(301) 577-4603 (fax)
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AMERICANS WITH DISABILITIES ACT
Signed by President Bush, July 26, 1990

National Council on Disability
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The National Council on Disability is an independent federal
agency with 15 members appointed by the President of the United
States and confirmed by the U.S. Senate. It is the only federal
agency charged by Congress with addressing, analyzing, and
making recommendations on issues of public policy that affect
people with disabilities.
The Americans with Disabilities Act (ADA), was first proposed in the 1986 special report of the Na ti on al Counci I on
Disability, Toward Independence. In 1988, the National Council
outlined the blueprint for the ADA in another special report entitled
On The Threshold of Independence.
The ADA, which was signed into law by President Bush on
July 26, 1990, is a wide-ranging civil rights statute that prohibits
discrimination against people with disabilities - similar to the
protection given to women, minorities and others since the Civil
Rights Act of 1964 was enacted.
Protected are an estimated 43 million Americans with physical or mental impairments that substantially limit activities such as
working, walking, talking, seeing, hearing, or caring for oneself.
People who have a record of such an impairment and those
regarded as having an impairment are also protected.
People with AIDS or who are HIV-positive are protected.
Individuals who are in or have successfully completed rehabilitation for alcoholism or drug abuse are protected, but not those
currently engaging in the illegal use of drugs.

ADA bars discrimination in employment and requires most
employers to make reasonable accommodations for qualified
employees with disabilities beginning in 1992. It also bars
discrimination in any activity orserviceoperatedorfunded by state
or local government- similar to a 1973 requirement for services
operated or funded by the Federal Government.
ADA prohibits discrimination in commercial facilities and
public accommodations-hotels, restaurants, stores, theaters and
museums, among others. New buses, trains, subway cars and rail
stations will have to be made accessible in the next few years.
Accessible paratransit services must be provided that are comparable to fixed-route transportation services. Phone companies
must provide relay services so that people with speech or hearing
impairments can converse with people or businesses that use
conventional voice phones.
While many states have laws banning discrimination against
people with disabilities, the National Council on Disability felt that
the lack of a consistent standard across the nation left people with
disabilities living as second-class citizens-unable to move about
as freely as people without disabilities and viewed as dependent
people unable to work. Unemployment among people with
disabilities is higher than in any other group.

Title I - Employment
Title I of ADA bars employment discrimination in the public
and private sectors and in state and local governments. Prior to its
passage, any discrimination - including employment - was
prohibited in Federal Government operations, as well as in those
of employers - including state and local government - that
received federal funds. Companies doing more than $2,500 a year
of business with the Federal Government had to take "affirmative
steps" in hiring and promoting people with disabilities.
ADA takes an across-the-board approach to antidiscrimination protection in employment. It bans discrimination and requires
reasonable accommodation in recruiting, hiring, employing, promoting and training qualified workers with disabilities. The term
"qualified" refers to an individual with a disability who-with or
without reasonable accommodation - can perform the essential
functions of the job held or sought. Consideration is given to the
employer's judgment as to what functions of a job are essential. If
an employer develops a written job description before recruiting or
interviewing applicants, this description is considered evidence of
the essential functions.
Employers of 25 or more workers - the number employed
each work day in each of20 weeks in the current or preceding year
-are affected starting 2 years after ADA was signed. Employers
of 15 or more are covered 2 years later. Private membership clubs
- except labor unions - are exempt. "Reasonable accommodation" may include making facilities used by employees accessible
and usable by individuals with disabilities. It may also include
restructuring jobs, setting up a part-time or modified work schedules, purchasing or modifying equipment or devices; modifying
examinations, training materials, or policies; and providing qualified readers or interpreters.
Accommodation is required unless it results in "undue hardship" -significant difficulty or expense to the employer. Factors
to be considered include the nature and cost of the accommodation,
and the financial resources and overall size of the business in terms
of the numberof workers, the numberoffacilities, and the structure

and functions of the workforce.
A "qualified individual with a disability" in the employment
portion of ADA does not include anyone who is currently engaging
in the illegal use of drugs. Protection is provided, however, to
someone who is incorrectly regarded as using drugs. Also protected from discrimination are individuals who have completed or
are participating in supervised drug rehabilitation programs and
who are no longer using drugs.
An employer may prohibit the use of alcohol and the illegal
use of drugs at the workplace and require that employees not be
under the influence of either while on the job. Drug testing is
permitted and is not considered to be a medical examination.
Pre-employment medical exams can be required if they apply
to all entering employees, without regard to disability. Exams
cannot be used to determine whether a person has a disability or to
evaluate its nature or severity. The employer may, however, ask
whether the applicant can perform job-related functions.
While ADA was being considered in Congress, an effort was
made to amend it so that anyone who had ArDS, was HIV-positive
or was regarded as having AIDS could be transferred out of a foodhandling job. That requirement was dropped and a substitute
inserted that required the Secretary of Health and Human Services
to publish a list of infectious diseases that are transmitted through
handling food. The list was issued in August 1991. If transmission
cannot be eliminated through reasonable accommodations, an
employer may refuse to assign an affected individual to a job
involving food handling.
A year after ADA was signed, the Equal Employment Opportunity Commission (EEOC) issued regulations implementing
employment provisions. Most of the enforcement aspects of Title
I will be handled by the EEOC and the Attorney General and
through individual lawsuits.
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Title II - Public Service and Public Transportation
Title II of ADA is devoted to prohibiting discrimination in
services, programs, or activities of a "public entity" -any state or
local government (any department, agency, special-purpose district, or instrumentality of state or local government, including
public transportation services), the National Railroad Passenger
Corporation (Amtrak), and intercity and commuter rail services
generally.
No qualified individual with a disability may be excluded by
reasons of such disability from participation in or be denied the
benefits, services, programs, or activities of a public entity beginning January 26, 1993, 18 months after ADA was signed. Access
standards must be consistent with the minimum requirements
issued by the federal Architectural and Transportation Barriers
Compliance Board (ATBCB). Implementing regulations for
public services were issued a year after ADA's signing.
Most of the Title II focuses on public transportation - bus,
rail, taxi and limousines. Air travel is not covered, since the Air
Carriers Access Act already established air travel nondiscrimination and access requirements. Staring 30 days after ADA was
signed, public entities purchasing or leasing new buses, rail cars,
or other passenger-transporting vehicles must make certain that
those vehicles are accessible and usable by people with disabilities,
including those in wheelchairs. Vehicles that have been
remanufactured to extend their usable life for 5 years or more must
also be accessible. Historic vehicles may be exempt if accessibility
modification would significantly alter their historic character.
If a public entity runs a fixed-route system other than solely
commuter bus service, it must provide paratransit or other special
transportation that is comparable in service level and response time
to services provided to individuals who do not have disabilities
using the fixed-route system, unless doing so wou ld impose an
undue financial burden. In such a case, the service must still be
provided to the extent that it does not impose a burden.

New public transportation facilities must be made accessible.
While existing facilities - except key stations - need not be
retrofitted, portions of existing facilities being altered must be
made accessible. Key stations must be made accessible in 3 years,
although they have up to 30 years if expensive structural changes
are needed. Two-thirds of key stations must be made accessible
within 20 years.
Commuter rail services must have at least one accessible car
on each train as soon as possible, but not later than 5 years after
ADA 's signing. Exceptions may be made for historic trains.
Commuter rail service and Amtrak share these requirements
- one accessible car per train within 5 years; cars purchased or
leased 30 days or more after ADA 's approval must be accessible;
accessible rail coaches must have an accessible restroom;
remanufactured cars, to the extent feasible, must be made accessible if the rebuilding extends the life of the car for 10 years or
longer; new stations must be accessible, and all stations must be
made accessible within 20 years.
The Secretary of Transportation issued regulations for the
implementation of these requirements.

Title Ill - Public Accommodations
Title III of ADA became effective 18 months after ADA's
approval, on January 26, 1992. Title III prohibits discrimination
on the basis of disability in the full and equal enjoyment of goods,
services, facilities, privileges, advantages, or accommodations of
any place of public accommodation and services operated by
private entities. The goods, services and accommodations must be
offered in the most integrated setting appropriate to the needs of the
individual.
A place of public accommodation specifically identified in
ADA can be a hotel, motel, or inn (except one in which the
proprietor lives that has five or fewer rooms for rent); an establishment serving food or drink; a theater, concert hal I, stadium or other
place of exhibition or entertainment; an auditorium, convention
centeror lecture hall; a bakery, grocery, clothing or hardware store,
shopping center, or other sales or rental establishment; a service
establishment such as a laundromat, bank, barber or beauty shop,
funeral parlor, gas station, accountant or lawyer, hospital or healthcare provider.
Also covered are: a transportation terminal or station; a
museum, library,gallery, park, zoo, or amusement park; a nursery,
private chool (elementary through postgraduate), orotherplaceof
education; a day-care or senior citizen center; a homeless shelter;
a food bank, adoption agency, or other social service center; and a

gymnasium, health spa, bowling alley, golf course, or other place
of exercise or recreation.
New facilities to be occupied 2 1/2 years or later after ADA 's
enactment have to be accessible unless it is structurally impossible
to make them so. Newly altered portions of facilities must also be
accessible. Elevators are not required in buildings with fewer than
three stories or less than 3,000 square feet per story except for
shopping malls, or offices of professional health-care providers.
Under this portion of ADA, it is discriminatory to fail to
remove architectural and communication barriers in existing facilities, if removal is "readily achievable" that is, if it can be
accomplished without much difficulty or expense. Factors to be
considered include the nature and cost of the structural modification as well as the size, financial resources and type of business. If
the barrier cannot readily be removed, the goods or services must
be made available through alternative methods.
It will be considered discriminatory to fai I to make reasonable
modifications in policies, practices and procedures that would
enable a person with a disability to have the same opportunity as
a person without a disability to obtain the goods, services or
privileges. Regulations to implement the public accommodations
requirements come from the Attorney General.
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Private entities (other than airlines) that are primaril y in the
business of transporting people are req uired to purchase or lease
onl y accessible fi xed-route vehicles if they carry more than 16
passengers, starting 30 days after ADA was signed. Demandresponse systems with vehicles seating eight or more (including
the dri ver) must be accessible, and the services must be prov ided
at a level equi valent to those provided to people without disabilities.
Over-the-road buses (those with baggage compartments below the passenger seating areas) must be accessible in 6 or 7 years,

depending on the size of the transportation company. These
deadlines may be extended a year if the Pres ident determines,
fo llowing review of a study due in 1993 fro m the Office of
Technology Assessment, that there would be a reduction in service
as the result of meeting the deadlines.
The Secretary of T ransportation has issued regul ations to
implement ADA prov isions affecting pri vate transportation companies.

Title IV - Telecommunications
Under Title IV of ADA, telecommunications relay services
for people with speech and hearing impairments must be in place
across the country by Jul y 26, 1993 . These services link users of
telecommunications devices for the deaf (TDD) or other nonvoice
devices and users of voice telephones.
The mandate calls fo r both intrastate relay serv ices in all states
and interstate services. New York, California and Alabama
already provide intrastate relay services.
Title IV requires the relay serv ices to operate 24 hours a day,
7 days a week. Relay operators may not alter conversations, limit
the length of calls, or disclose to others the contents of relayed

conversations. Rates charged to relay users may not exceed those
charged for functionall y equi valent voice communications as
regards to the duration of the call , time of day, and distance
between the caller and the place called. Regulations fo r implementing these serv ices were issued by the Federal Communications Commi ssion.
Title IV also requires that televi sion publ ic service announcements produced or funded in who le or in part by any federal agency
be closed-captioned.

Title V - Miscellaneous
Title V of ADA is a potpourri of clarifications, exclusions and
add-ons, many of which were inserted to clarify questions or
concerns of some Members of Congress as the measure was
debated.
Among the provisions are the fo llowing:
Nothing in ADA , except as specifically provided, shall be
construed to apply a lesser standard than one already required
under Title V of the Rehabilitation Act of 1973 or the regulations
issued as a result of that law.
States are subject to ADA, and ADA does not limit or
invalidate state or local laws that provide protection equal to or
greater than that of ADA.
Insurers may continue to underwrite and classify risks consistent with state law and entities covered may provide benefit plans
based on risk classifications.
No person can be di scriminated against because he or she has
made a charge, testified, assisted, or participated in an investigation, proceeding, or hearing under ADA.
The winning party in an ADA action - other than the U. S.
Government - may be awarded a reasonable attorney's fee,
including litigation expenses and costs.

The Attorney General - in consultation with the Chairman
of the Equal Employment Opportunity Commi ssion, the Secretary
of Transportation, the Chairman of the Architectural and Transportation Barriers Compliance Board and the Chairman of the
Federal Communications Commission - developed a pl an to
assist entities covered by ADA.
The tenn "disabled" or "disability" does not apply to an
indi vidual solely because the person is a transvestite.
Homosexuality and bisexuality are not considered as impairments under ADA.
The term " di sability" does not incl ude transvesti sm ,
transsex ualism, pedophilia, exhibitioni sm, voyeurism, gender identity di sorders not resulting from physical impairments or other
sexual behav ior; compulsive gambling, kleptomania, or pyromania; or psychoacti ve substance use di sorders resulting from current
illegal use of drugs.
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ADA/

I

I

TITLE

TITLE I
Employment

EFFECTIVE DA TES/REGULA TIO NS
Two years after the bill was signed, July 26, 1992, for employers with
25 or more employees; 4 years after it was signed for employers with
15 or more employees. Regulations were issued by the EEOC 1 year
after the bill was signed. 29 C.F.R. Part 1630.

I
I

ENFORCEMENT JURISDICTION
EEOC, Attorney General. Private right of action, remedies and procedures set forth in Title VII of the Civil Rights Act of 1964, as amended.

Public Service
All activities of local and state governments

Eighteen months after the bill was signed. Regulations were issued by
the Attorney General 1 year after bill was signed.

Private right of action; remedies and procedures set forth in Section
505 of the Rehabilitation Act of 1973.

(Part I), Public transportation (buses, light and rapid rail including
fixed-route systems, paratransit, demand-response systems and
transportation facilities) .

After August 25, 1990, all orders for new vehicles must be fo r
accessible vehicles; one car per train must be accessible as soon as
practicable, but no later than after 5 years; paratransit services must
be provided after 18 months; new stations must be retrofitted in 3
years, with some extensions allowed for up to 30 years.

Same as above.

(Part II) , Public transportation by intercity Amtrak and commuter
rail (including transportation facilities).

Within 10 years after the bill was signed, Amtrak passenger coaches
must have the same number of accessible seats as would have been
available if every car were built accessible; half of such seats must be
available within 5 years. Same one-car-per-train rule and new stations
rule as above. All existing Amtrak stations must be retrofitted within
20 years; key commuter stations must be retrofitted in 3' years, with
some extensions allowed for up to 20 years. Regulations were issued
by the Secretary of Transportation. 49 C.F.R. Parts 37 and 38.

Same as above.

Larry Brown, Jr.
Maryland

Mary Ann Mobley Collins
California
Anthony H. Flack
Connecticut
John A. Gannon
Ohio and Washington, DC
John Leopold
Maryland

Public Accommodations
Private right of action; remedies of Title II of the Civil Rights Act of
1964; Attorney General enforcement in pattern or practice cases.

Eighteen months after the bill was signed; 24 months for businesses
with 25 or fewer employees and certain level of revenues; 30 months
for businesses with 10 or fewer employees and certain level of
revenues. Regulations based on standards issued by the ATBCB were
issued by the Attorney General 1 year after bill was signed. 28 C.F.R.
Part 36.

B. New construction/alterations to public accommodations and
commercial faci liti es.

Eighteen months after the bill was signed for alterations. Thi rty
months after the bill was signed for new construction. Same as above.

C. Pubic transportation provided by private entities.

In general, after August 25, 1990, for all new purchases or leases of
accessible vehicles. Calls for a 3 year study of over-the-road buses to
determine access needs, with requirements effective in 6 to 7 years.
Standards to be issued by the ATBCB. Regulations were issued by the
Secretary of Transportation. 49 C.F.R. Parts 37 and 38.

TITLE IV
Three years after the bill was signed, by July 26, 1993, telecommunications relay services to operate 24 hours per day. Regulations were
issued by the Federal Communications Commission. 47 C.F.R. Parts
0 and 64.

Robert S. Muller
Michigan
George H. Oberle, P.E.D.
Oklahoma

\

Same as above.

Mary Matthews Raether
Virginia
Anne C. Seggerman
Connecticut

Same as above.
j

Michael B. Unhjem
North Dakota
Helen Wilshire Walsh
Connecticut

I
Private right of action and Federal Communications Commission.

TITLE V
Miscellaneous Provisions

Linda Allison
Texas

Ellis B. Bodron
Mississippi

TITLE III

Telecommunications

Sandra Swift Parrino
Chairperson
New York
A. Kent Waldrep, Jr.
Vice Chairperson
Texas

TITLE II

A. Public accommodations (all business and service providers).

National Council on Disability Members

In general , this title describes the ADA's relationship to other laws, exp ains insurance issues, prohibits state immunity, provides congressional
inclusion, sets regulations by the ATBCB , explains implementation of e ~ch Title and notes amendments to the Rehabilitation Act of 1973. It a lso
provides that state and local laws that afford persons with disabilities! reater protection than ADA remain in effect.

Ethel D. Briggs
Executive Director

For additional information , contact:
National Council on Disahility
800 Independence Avenue , SW
Suite 814
Washin gton , DC 20591
(202) 267-3846 Voice
(202) 267-3232 TDD
(202) 453-4240 Fax
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June 3, 1992
TO:

Senator Dole

FROM:

Mo West

SUBJECT:

Photo Op

The President of the Council for Exceptional Children, Alba
Ortiz is planning to come to Washington, D.C. for a conference
and wanted to stop by to talk with me about disability issues.
She has asked to meet you and have her photo taken with you. If
you are in town on June, 30 may I set up a photo op for her?
Yes - - -

No- - -

contact: Donna 703-264-9409
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May 14, 1992
TO:

Senator Dole

FROM:

Mo West

SUBJECT:

Assistance for Disability-Related Expenditures

The recently enacted Americans with Disabilities Act (ADA)
will require businesses and other public facilities to make
"reasonable accommodations" for persons with disabilities.
In
some cases this could mean that a business will be required to
make expenditures to adapt a job or service to a person with a
disability.
A number of legislative initiatives designed to ease the
financial burden placed on businesses by ADA were passed by
Congress after passage of the ADA. Outlined below are four
programs you sponsored that provide financial and/or technical
assistance to businesses for disability-expendi tures: EEOC
technical assistance, targeted jobs tax credit (TJTC), Disability
Access Tax Credit, and Section 190 deductions.
Technical Assistance
You authorized a technical assistance amendment to ADA that
would assist with its implementation. Section 506 of the ADA
directs the Equal Employment Opportunity Commission (EEOC) and
the Department of Justice to clarify and answer questions
regarding the rights of persons with disabilities and the
obligations of businesses under ADA. You are requesting an
increase in technical assistance funding in this year's Commerce,
Justice, State, and Judiciary Appropriations Bill.
Targeted Jobs Tax Credit
The targeted jobs tax credit, which aims to increase the
employability of disadvantaged youth and persons with
disabilities, has been extended for another 15 months. Many
businesses in Kansas have successfully utilized this program to
employ people with disabilities. The extension will further ease
the burden faced by businesses in accommodating persons with
disabilities as required by the ADA.
Disability Access Tax Credit
The tax credit is designed to assist the small business
community with the cost of ADA compliance. The credit applies to
any ADA-related expenditures for the accommodation of persons
with disabilities. ADA-related expenditures include the
following: removal of architectural, transportation, physical, or
communications barriers; procurement or modification of equipment
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and/or services; translation of materials for the visually or
hearing impaired; personal assistant services; technical support
and training for business and employee compliance; auxiliary aids
and services. The variety of eligible disability related
expenditures will enable businesses to more easily accommodate
persons with disabilities.
Small businesses are responsible for the first $250 of
expense to accommodate the disabled. Costs above $250 are
eligible for a 50% non-refundable credit, up to $10,250. Any
ADA-disability related expenditure above $10,250 is eligible for
a more restricted deduction of $15,000.
If the entire access tax
credit is not used in one year, it can be accumulated and carried
forward to subsequent years or carried back to previous tax
years.
Only small businesses are eligible to receive tax credit. A
small business is defined as any business with less than $1
million gross receipts or fewer than 30 full time employees
qualify for the credit. Eligibility for the tax credit is
narrowly defined for several reasons. Small businesses will be
called on most often to accommodate and employee persons with
disabilities. Small businesses have limited resources and,
therefore, require the most technical and financial assistance to
comply with ADA.
In addition, all other businesses qualify for
the $15,000 deduction.
Section 190
Section 190 of the Internal Revenue Code, which you
authored, provides a $35,000 deduction for disability related
expenditures. A disability related expenditure is defined as the
removal of architectural and transportation barriers to the
disabled and elderly. Given a number of assumptions related to
company size and income, large businesses have tended to benefit
more from the Section 190 deduction.
The Disability Access Tax Credit (as described above) lowers
the deduction to $15,000. Justification for this change to the
Section 190 deduction is based upon two arguments.
First,
Section 190 does not focus assistance effectively to small
businesses. Small businesses, however, will bare the burden of
ADA and will most need help. And second, Section 190 deductions
for disability related expenditures apply to only a limited class
of expenditures. Consequently, Section 190 provides a $15,000
deduction for disability related expenditures.
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September 10, 1991
TO:

Senator Dole

FROM:

Mo West

SUBJECT:

Disabilit y Preventio n Agenda

According to a special committee of the Institute of
Medicine, a national coordinate d program is needed to prevent or
curtail the progress of disabilit ies.
In a study titled
"Disabili ty in America: Toward a National Agenda for Preventio n,"
the committee states that efforts to stem disabilit ies have been
too dispersed to be effective .
The report notes that while "there are a number of
disability -related programs in the federal governmen t . . . no one
agency has been charged with leadership responsib ilities that
focus on preventio n." It proposes that these disparate programs
be melded into a single effort, managed by the national Centers
for Disease Control (CDC), to constitute a national disability
preventio n program.
The program would work to expand "surveilla nce" of disabling
condition s, research and identify risk factors associate d with
disability , and study the relationsh ip between disability and
socioecono mic factors.
Other goals of the preventio n agenda
include: greater access to health care, expanded access to family
planning, and education for professio nals, attendant s and family
members.
Senator Harkin has introduced legislatio n (S. 509) that
would permanent ly authorize a demonstra tion program on disability
preventio n at the CDC. The bill would authorize $15 million in
fiscal year 1992 for the program, which would fund grants to
prevent disabilit ies, conduct studies and demonstra tion projects
on disability preventio n, and sponsor education programs.
Senator Harkin also introduced several other bills to promote
preventio n of disabilit ies.
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BOB DOLE
KANSAS

Wntteb

~tates ~enate

OFFICE OF THE REPUBLICAN LEADER
WASHINGTON , DC 20510- 7020
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July 17, 1989

TO:

Senator Dole

FROM:

Mo West

SUBJECT:

Update on ADA Negotiations

I have been attending all the ADA negotiation meetings
between the Administratio n and Committee on Labor & Human
Resources staff. The meetings have been long and progress is
being made in bringing this legislation in line with the

-app!-opr ia

te

re·g·u 1a·£-ions ·:··--

-·-·---..·----- -.

Both the Administratio n and Senate staff have agreed on minor
technical changes during the meetings in addition to both parties
circulating alternative language after lengthy discussions on
problem areas. However, no final agreement has been made on any
of the areas of conflict.
The areas that will be difficult in reaching compromise
continue to be -- scope of public accommodatio ns -- remedies
and transportatio n issues.
The Administratio n asked that Title I which sets out the
general prohibitions against discriminatio n be deleted and
pertinent sections be folded into the remaining five titles.
Senators Harkin and Kennedy were amenable to this request and
circulated alternative language to accomplish this goal.
Technical changes made pertain to bringing the ADA in line
with current 504 regulations and definitions. As you know the ADA
has added new definitions (i.e. "readily achievable" & "auxiliary
aids'') which need further clarification . The term reasonable
accommodatio n and its relationship to undue hardship (i.e. how
much does one have to pay in making accommodatio ns and who bears
the cost?) needs to be further defined ..
TIMETABLES & EXEMPTION PHASE-IN:
Timetables regarding regulations and the effective date of
implementatio n have not yet been agreed upon. The Administratio n
suggested that the regulations be issued one year after passage
and the effective date start two years after enactment. Senators
Harkin and Kennedy would not agree to this offer.
The timetahles and the effective date will have an impact on
the phase-in requirement for small businesses. The Administratio n
has suggested that a small business exemption of 25 or less be
phased-in starting at the effective date. The exemption would
then return to 15 as is currently in the bill giving small
businesses four years to prepare for ADA's mandates.
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The Department of Justice is bringing alternative language on
the "about to be discriminated" language under the employment
title to our next meeting.
SCOPE OF PUBLIC ACCOMMODATIONS:
Title II of the 1964 Civil Rights Act bans discrimination on
the basis of race, color, religion, and national origin in public
accommodations. The ADA covers the entire private sector, except
for private homes and places of lodging of five rooms or less.
Coverage includes private schools, including religious schools;
churches, synagogues and other religious institutions. The
Aaministration favors ·coverage of · public accommodations as
defined in Title II of the 1964 Civil Rights Act. Senators Harkin
and Kennedy insist that this legislation retain its mandate in
requiring that all new construction be accessible to public
accommodations. They will explore various adjustments in
requiring renovations to public accommodations. The
Administration would like religious entities to be excluded from
the scope of public accommodation under Title IV of this bill as
this is too much of an intrusion from the Feds and the National
Council of Churches is opposed to its inclsion under this bill.
PUBLIC TRANSPORTATION:
Under the ADA all new buses must be 100% accessible.
Paratransit or other special transportation services must be
provided as a supplement to mainline accessibility for those who
can't use the fixed route system. The Administration has agreed
to provide 100% new accessible buses but insist on a limited
waiver to exempt-rocalities who cannot carry out this mandate for
financial reasons or other mitigating circumstances. In addition,
the Administration feels that with the provision of 100% new
accessible buses the current 3% cap that transportation
authorities must spend on disability transportation should be
decreased to 2% in light of the costs being spent on 100%
accessibility. Senators Harkin and Kennedy want the cap lifted
until the transition to 100% accessibility occurs returning to
the 3% cap thereafter.
PRIVATE TRANSPORTATION:
Private companies provide the intercity private bus
transportation in the country and are generally not subs idized by
the federal government. Their services include: regular route,
scheduled services between cities, and charter ana tour services.
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ADA would require that all new private buses and demand
responsive vehicles (i.e. airport & hotel vans) be lift equipped.
The private transportation companies argue that the cost and need
in meeting this mandate need further study. The Administration
agrees that a study would be prudent in addition to DOT
flexibilty in determining when all new buses be made accessible
-- this would also include the accessibility of bathrooms on
buses if feasible. Senators Harkin and Kennedy want to begin
phasing in accessible buses in three years while a study is
underway. No agreement has been reached on this issue yet.
REMEDIES:
__ Remedies _ were not further _discussed at last week's_ meeting
but will resurface. There is some room for negotiation in
deleting the controversial 1981 remedy, however, no final
agreement was reached.
We all will meet again on Tuesday and discuss alternative
language to be disseminated. Staff will also be briefed on Title
VI which includes Telecommunications. Senators McCain and
Harkin's staff have worked out alternative language with the
Administration and the deaf and hearing impaired community.
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July l 7

I

1989

TO:

Senator Dole

FROM:

Mo West

SUBJECT:

Update on ADA Negotiations

I have been attending all the ADA negotiation meetings
between the Administratio n and Committee on Labor & Human
Resources staff. The meetings have been long and progress is
being- made in bringing this legislation~n line- with the
-appropriate re-g-ula·t-iori.s ·:·- - - ----- -- - - . .
Both the Administratio n and Senate staff have agreed on minor
technical changes during the meetings in addition to both parties
circulating alternative language after lengthy discussions on
problem areas. However, no final agreement has been made on any
of the areas of conflict.
The areas that will be difficult in reaching compromise
continue to be -- scope of public accommodatio ns -- remedies
and transportatio n issues.
The Administratio n asked that Title I which sets out the
general prohibitions against discriminatio n be deleted and
pertinent sections be folded into the remaining five titles.
Senators Harkin and Kennedy were amenable to this request and
circulated alternative language to accomplish this goal.
Technical changes made pertain to bringing the ADA in line
with current 504 regulations and definitions. As you know the ADA
has added new definitions (i.e. "readily achievable" & "auxiliary
The term reasonable
aids'') which need further clarification .
accommodatio n and its relationship to undue hardship (i.e. how
much does one have to pay in making accommodatio ns and who bears
the cost?) needs to be further defined ..
TIMETABLES & EXEMPTION PHASE-IN:
Timetables regarding regulations and the effective date of
implementatio n have not yet been agreed upon. The Administratio n
suggested that the regulations be issued one year after passage
and the effective date start two years after enactment. Senators
Harkin and Kennedy ~vould not agree to this offer.
The timetables and the effective date will have an impact on
the phase-in requirement for small businesses. The Administratio n
has suggested that a small business exemption of 25 or less be
phased-in starting at the effective date. The exemption would
then return to 15 as is currently in the bill giving small
businesses four years to prepare for ADA's mandat e s.
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ADA would require that all new private buses and demand
responsive vehicles (i.e. airport & hotel vans) be lift equipped.
The private transportation companies argue that the cost and need
in meeting this mandate need further study. The Administration
agrees that a study would be prudent in addition to DOT
flexibilty in determining when all new buses be made accessible
-- this would also include the accessibility of bathrooms on
buses if feasible. Senators Harkin and Kennedy want to be0in
phasing in accessible buses in three years while a study is
underway. No agreement has been reached on this issue yet.
REMEDIES:
_Remedies_ were not further _discussed at last week _'s_ me.eting
but will resurface. There is some room for negotiation in
deleting the controversial 1981 remedy, however, no final
agreement was reached.
We all will meet again on Tuesday and discuss alternative
language to be disseminated. Staff will also be briefed on Title
VI which includes Telecommunications. Senators McCain and
Harkin's staff have worked out alternative language with the
Administration and the deaf and hearing impaired community.
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September 2, 1989

TO:

Senator Dole

FROM:

Mo West

SUBJECT:

ADA Definitions

The term "readily achievable" means easily accomplishable and
able to be carried out without much difficulty or expense. In
determining whether an action is readily achievable, factors to
be considered include:
the overall size of the covered entity with respect to number
of employees, number and type of facilities, and the size of the
budget;
the type of operation of the covered entity, including the
composition and structure of the entity; and
the nature and cost of the action needed.
The term "undue hardship" means an action requiring
significant difficulty or expense i.e. an action that is unduly
costly, extensive, substantial, disruptive, or that will
fundamentally alter the nature of the program. In determining
whether a particular accommodation would impose an undue hardship
on the operation of the covered entity's business i.e., require
significant difficulty or expense, factors to be considered
include:
the overall size of the business of the covered entity with
respect to number of employees, number and type of facilities and
size of the budget;
the type of operation maintains by the covered entity,
including the composition and structure of the entity's
workforce;
the nature and cost of the accommodation needed.
The term "reasonable accommodation" includes illustrations of
accommodations that may be required in appropriate circumstances
in making existing facilities used by employees readily
accessible to and usable by individuals with disabilities; and in
assuring job restructuring, part-time or modified work schedules,
reassignment to a vacant position, acquisition or modification of
equipment or devices, appropriate adjustment or modifications of
examinations, training materials or policies, the provision of
qualified readers or interpreters, and other similar
accommodations for individuals with disabilities.
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The term "auxiliary aids and services" includes:
qualified interpreters or other effective methods of making
aurally delivered materials available to individuals with hearing
impairments;
qualified readers, taped texts, or other effective methods of
making visually delivered materials available to individuals with
visual impairments;
acquisition or modification of equipment or devices; and
other similar devices and actions.
The term "readily accessible" means the ability of
individuals with disabilities, including individuals with
wheelchairs, to enter into and exit and safely and effectively
use a vehicle utilized for public transportation .
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Septem ber 2, 1989

TO:

Senato r Dole

FROM:

Mo West

SUBJEC T:

Meeting with Fred Curry

Fred Curry, CEO of Greyho und, Inc. has asked to meet with you
this Thursda y at 3:00 to discus s transp ortatio n provis ions in the
ADA that will affect the private bus indust ry.
The ADA require s that all small bus compan ies must purcha se
or lease all NEW over-th e-road buses with lifts after the bill's
enactm ent; large compan ies must do so beginn ing five years after
enactm ent.
The bill also calls for a three year study to determ ine
whethe r this require ment is feasib le. The require ment is not
conting ent on the results of the study -- it remain s in place
under this bill even if the study shows that the require ment is
excess ive.
Unlike state and local governm ent mass transi t, which is
heavily subsid ized by the federa l govern ment, private
transp ortatio n compan ies receive virtua lly no federa l aid.
Private compan ies provid e the interc ity bus transp ortatio n in the
country which include approx imately 1000 compan ies such as
Greyho und, Gold Line, East Coast and Peter Pan. These compan ies
may provide over-th e-road regula r route service or charte r and
tour servic e.
The private bus industr y contend that the require ment that
all buses have wheelc hair lifts would accele rate the loss of
privat e, interc ity bus servic e. Repres entativ es from the bus
industr y state that their lowest annual cost estima te for the
bill's require ment which lifts (and if feasib le access ible
bathroo ms), loss of revenue seats for lifts and restroo m
access ibility , mainte nance costs and trainin g costs will threate n
the private bus indust ry's viabil ity.
Argume nts as to what the actual costs are regardi ng lifts,
loss of revenue seats and the utility of particu lar lifts is what
will be assesse d within the study. Theref ore, the private bus
industr y would rather wait until the results of the study
indica te what is reason able with respec t to access ibility
require ments.
Senato r Hatch will offer an amendm ent that will delete the
5-6 year require ment of lift equipp ing all new private bus and
shorten the study require ment from three years to 18 months . In
additio n, his amendm ent will require that private bus compan ies
make reason able accomm odation s to the needs of person s with
disabi lities.
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July 27, 1989

TO:

Senator Dole

FROM:

Mo West

SUBJECT:

ADA Meeting Today

I thought you might be interested in some further
i n formation.
Bill Roper has been the moderator for negotiations from the
Office of Domestic Policy. John Wodasch from the Office of Civil
Rights at the Department of Justice is by far the most
knowlegable about these iss ues . He wrote all the 5 0 4 Regulations
and has been with the Department for years. He will assist me in
putti ng together a technical assistance section for the bill . He
is well respected by all parties impacted by this legislation.
EMPLOYMENT :
As you know the small business exemption of 25 for the first
four years of this Act is necessary to prepare and educate all
parties impacted by this bill with regard to compliance and
and understanding fundamental definitions such as reasonable
accommodation; undue hardship and of extreme importance "readily
achievable". This term is the foundation as to how far an entity
must go in terms of accommodating and making accessible. I
believe a more stringent definition is needed in the statute
rather than in report language.
Key to the effectiveness of implementation and compliance
will be a strong technical assistance component to the bill.
Attorney General Thornburgh mentioned this in his letter, and I
have been in touch with Sandy Parrino and Senate staff that this
is an area you will spearhead. It is key to the success of this
bill and you were first to mention this in your testimony before
the Committee. Given that this was not included in the bill -you would have to introduce it as a floor amendment. I have
started to work with the disability and business communities on
what it should include. Senator Harkin is aware that you will be
doing this and I will consult with John Wodasch and other
Administration officials for assistance on this.
Insurance is an issue under employment because many employers
have not included people with disabilities in their insurance
plans due to the complexity and possible high risk nature of
their disability. Clarification is underway to assure that
insurance be given to disabled employees with the understanding
that the "preexisting condition" be covered only if the policy
stipulated so and was available to non-disabled employees.

Page 162 of 171
s-pers_210_001_all_A1b.pdf

This document is from the collections at the Dole Archives, University of Kansas
http://dolearchives.ku.edu

REMEDIES:
As you will note from the Attorney General's letter the
Administration has asked for removal of 1981 remedies -- instead
giving the A.G. the power to award civil penalties -- no cap has
been set . . . for penalties for suits wo~ however, they may
parallel the recent Fair Housing Act penalties. Hatch will go
after this area.
PUBLIC ACCOMMODATIONS:
The two-tier system that the Administration is proposing is
an attempt to develop an option in expanding the scope of public
accommodations under the Act. The disability community wants to
be able to utilize all services open to the public (i.e.
pharmacies, dry cleaners etc.). Such establishments would not be
included as they are private and not covered under Title VII law.
I would recommend supporting this two-tier approach access to all
segments of society will end segregation.
PUBLIC TRANSPORTATION:
Public transportation is a sticky issue. The Department of
Transportation wants a study to be done to assess the needs and
costs associated with making public transportation 100%
accessible. This is wise -- however, there may be alternative
ways to look at providing access in the interim. The private
transportation industry has asked for utilization of existing
federal resources (i.e. lift equipped buses and vans) to assist
them in t heir reach to accommodate people with disabilities.
Perhaps Secretary Skinner would consider this until
recommendations from the study are completed?
People with disabilities do not want to be lifted on or off
buses nor do they want to be dependent on a personal care
attendant in order to travel privately . In addition, people with
disabilities are generally poorer and would utilize private
transportation more -- should it be accessible. The study would
prove prudent in measuring such cost and utilization needs.
PUBLIC TRANSPORTATION:
You ought to be aware of the Administration's request to
decrease the required 3% cap to 2% that transit authorities must
spend on providing accessible transportation. Currently, the cap
remains at 3%. A decrease could jeopardize paratransit services
which supplement mainline transportation. This could hurt those
served by this system (i.e frail elderly & the severely disabled)
who need such services because they cannot walk to the bus stop.
Many rural areas rely on parat r ansit to assist those most
vulnerable -- to cut back on it may prove to be a disse r v i ce.

Page 163 of 171
s-pers_210_001_all_A1b.pdf

This document is from the collections at the Dole Archives, University of Kansas
http://dolearchives.ku.edu

Tier 1:
PUBLIC ACCOMMODATIONS--The following entities are
considered public accommodations for purposes of this Act:
(a) inns, hotels or motels or other similar places of
lodging, except for an establishment located within a building
which contains not more than five rooms for rent or hire and
which is actually occupied by the proprietor of such
establishment as his or her residence;
(b) restaurants, bars or other establishments serving food
or drink;
(c) motion picture houses, theatres, concert halls,
stadiums, or other places of exhibition or entertainment;
(d) auditoriums, convention centers or lecture halls;
/ (e) bakeries, grocery stores, clothing stores, hardware
stores, shopping centers, or other similar retail sales
establishments;
/ (f) laundromats, dry-cleaners, banks, barbers or beauty
shops, travel services, shoe repair services, funeral parlors,
gas stations, accountants' offices, lawyers' offices,
pharmacists, insurance offices, professional offices of health
care providers, hospitals, or other similar service
establishments;
(g) terminals used for public transportation;
(h)
museums, libraries, galleries and other similar places
of public displays or collections;
(i) parks and zoos;

(j) nursery, elementary, secondary, undergraduate or postgraduate private schools;
(k) day care centers, senior citizen centers or other
similar social service centers;
(1) gymnasiums, health spas, bowling alleys, golf courses or
other similar places of exercise or recreation.
[INOTE:
(a)-(c) are currently covered under Title II of the
Civil Rights Act of 1964)]
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Tier 2:
The following entities are covered solely with regard to
requirements of new construction:
(1)
Places of potential employment, such as office
buildings and factories;
("Places of potential employment" means facilities
that are intended for nonresidential use, whose operations affect
commerce. Such term does not include facilities that are covered
or expressly exempted from coverage under the Fair Housing Act of
1968 (42 U.S.C. 3601 et seq.)).
2

(2)

Places of worship; and

(3)
Private club establishments exempted from coverage
under 42 U.S.C. §2000a(e).
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September 6, 1989

TO:

Senator Dole

FROM:

Mo West

SUBJECT:

Hatch Amendment s to ADA

Senator Hatch is prepared to offer three amendment s to the
ADA. The concerns that his amendment s will address are those that
he has held since ADA was introduced and which he reserved the
right at Committee mark up to bring to the Floor .
The three problem areas he holds are:

1. The Administr ation supported compromis e on remedies using
the pattern and practice authority given to the Attorney General
in the Fair Housing Act Amendment s of 1988. The ADA will give the
Attorney Gener a l disc r eti o nary authority to seek civil penalties
in cases involvi n g e g regious and willful violation s of
discr i mination . Penalties of up t o $50 ,0 00 for a first violation
and up to $100 ,0 0 0 for subsequen t violation s may be awarded .
Senator Hatch feels this remedy scheme is too burdensom e and
will offer an amendment to lessen the amount of civil penalty
remedies -- he has not yet confirmed a dollar amount.

I would recommend you backing the current language which
represent s the Administr ation compromis e -- as the civil penalty
remedies in the ADA and Fair Housing will provide a strong fiscal
incentive for covered entities to avoid discrimin atory practices .
2. The scope of coverage of "public accommoda tions" which
includes much of the private sector concerns Senator Hatch and
others because not only are these entities subject to
accessibi lity requireme nts concerning new facilities but a wide
variety of obligation s with respect to existing facilities and
general policies and incurred costs in providing access and
nondiscrim inatory practices .
Title III of ADA includes a small business exemption of 15
for public accommoda tions in providing nondiscrim ination
treatment (i.e. putting in a ramp, or providing auxiliary aids &
services) and the undertakin g of an accommoda tion which can be
costly and represent a fundament al alteration in the covered
entity's program. Therefore , Senator Hatch will offer an
amendment to institute a small business exemption of 25 employers
or less with respect to responsib ilities under public
accommod ations.
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During the course of negotiatio ns on the ADA a three tiered
approach was examined as a way to deal with retreat from costly
responsib ilities to small entities in providing nondiscrim ination
treatment -- a small business exemption of 25 was also examined .
However, the issue will remain the same -- that being -- people
with disabiliti es will be excluded from participa tion in and
access to activities of daily living that everyone else take for
granted if public accommod ations and more important access are
not available to them. If the independe nt living movement is to
be a reality people with disabilit ies need access to all aspects
of society (i.e. grocery stores, dry cleaners, movie theaters and
the like).
I would recommend keeping the small business exemption of 15
currently in the ADA and consisten t with other civil rights
statutes, thus showing your support for the independe nt living
movement and the Administr ation's compromis e in this area in
assuring a fully accessible society.
The technical assistance amendment you will offer will
strengthen the bill and justify the small business exemption of
15 under the public accommoda tion section. Its goal of providing
education to all covered entities of their responsib ilities and
how to meet such obligation s in implement ing nondiscrim ination
treatment and undertakin g accommoda tions will prevent needless
litigation and civil penalties .
There will be costs incurred to small businesse s in meeting
their nondiscrim inatory treatment requireme nts under this Act.
While this should be no reason not to afford disabled citizens
their rights -- there should be incentives and assistance for
those newly covered entities to facilitate their
responsib ilities.
A tax exemption for those small entities to include
expenditu res for accommoda tions and auxiliary aids and services
would take away any punitive sanction the business community may
encounter . Expanding Section 190 of the Tax Code to include
expenditu res for accommoda tions applicable on an establishm ent
rather than an entire enterprise basis would be a palatable
solution appeasing the business community while ensuring a fully
accessible society and strong independe nt living movement.
3. Senator Hatch will offer an amendment addressing the
concerns the private transporta tion industry have held all along
with regards to their responsib ilities under ADA. The requireme nt
that all small bus companies must purchase or lease all new
over-the-r oad buses with lifts six years after the bill's
enactment ; and large bus companies must do so beginning five
years after enactment remains an unresolved issue.
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The ADA requires a three year study to determine whether this
requirement, is in effect, feasible. The requirement , however, is
not contingent on the results of the study -- it remains in place
under this bill even if the study shows that the requirement is
excessive .
Senato r Batch's amendment will delete the lift requirements
currently in the bill until the study results become available.

In addition, he will ask for the study to be completed in
eighteen months rather than the three years required in the ADA.

The Administratio n compromised on the private bus industry's
requirement to lift equip their fleet in 5-6 years from the
original requirement of mandated lifts after only three years.
The Administratio n supports the ADA private transportatio n
requirements as is. Of the three amendments his transportatio n

concerns have merit. Though the Administratio n made a compromise
on the current language with regard to the private bus industry
you may want to strike a compromise between the Administratio n
and Senator Batch's concerns.
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September 6, 1989

TO:

Senator Dole

FROM:

Mo West

SUBJECT:

Domenici amendment to ADA

Senator Domenici has indicated that he is prepared with an
amendment to the ADA that would clarify that an individua l with a
disability would be afforded the choice to participa te in a
service, program or activity.
In addition, he has asked that the Attorney General set forth
guideline s to help assure that modificat ions to accommoda te the
individua l will be appropria te to such individua l ' s disability
rather than a separate accommoda tion which is not appropria te.
This is a rather minor amendment . Directing the Attorney
General to set forth guideline s in assuring appropria te
accommoda tions may be served by your technical assistance
amendment which will inform newly covered entities of their legal
responsib ilities.
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POSSIBLE REVISION TO ADA BILL
SECTION 312
On page 35, paragraph (C) of subsection 302(b)(l) is
revised to read as follows:
(c) OPPORTUNITY TO PARTICIPATE.--Notwithstanding the
existence of separate or different services, programs, or
activities provided in accordance with this section,
qualified individuals with disabilities shall be afforded the
choice of participating in such services, programs, or
activities that are not separate or different. Modifications
to accommodate the participation of such individuals shall
not impair an individual's choice to participate in an
unmodified manner. The Attorney General shall set forth
guidelines to help assure that modifications made pursuant to
this section to accommodate the participation of individuals
with disabilities will be appropriate to such individuals·•
disabilities and not require such individuals to use a
separate accommodation which is not appropriate.
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35

S.L.C.

1

with a disability in the most integrated setting

2

as appropriate to the needs of the individual.
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(C) OPPORTUNITY TO PARTICIPATE.-Not-

withstanding the existence of separate or differ-

ent programs or activities provided in accord-

6

ance with this section , an individual with a dis-

7

ability shall not be denied the oppom mity to

8

participate in such programs or activities that

9

are not separate or different.

10

(D) ADMINISTRA1JVE METHO DS.-An indi-

11

vidual or entity shall not, directly or through

12

contrac tual or other arrangements. utilize stand-

13

ards or criteria or methods of admin istratio n-

14

(i) that have the effect of discriminat-

15

ing on the basis or disability; or

16

(ii) that perpetu ate the discrimination

17

against others who are subject to commo n

18

administrative control .

19

(E)

ASSOCIATION.~lt

shall be discriminato-

21

ry to exclude or otheiw ise deny equal goods,
services, privile ges, advant ages, and acconuno-

22

dations, or other opportunities to an individ ual

23

or entity becaus e of the known disability of an

24

individual with whom the individual or entity. is

25

known to have a relatio nship or association.

20
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