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II 

Calendar No. 216 
lOlsT CONGRESS 

lsT SESSION S.933 
[Report No. 101-116] 

To establish a clear and comprehensive prohibition of discrimination on the basis 
of disability. 

· IN THE SENATE OF THE UNITED STATES 
MAY 9 (legislative day, JANUARY 3), 1989 

Mr. HARKIN (for himself, Mr. KENNEDY, Mr. DuRENBERGER, Mr. SIMON, Mr. 
JEFFORDS, Mr. CRANSTON, Mr. McCAIN, Mr. MITCHELL, Mr. CHAFEE, Mr. 
LEAHY, Mr. STEVENS, Mr. INOUYE, Mr. COHEN, Mr. GORE, Mr. PACK-
WOOD, Mr. RIEGLE, Mr. GRAHAM, Mr. PELL, Mr. DODD, Mr. ADAMS, Ms. 
MIKULSKI, Mr. METZENBAUM, Mr. MATSUNAGA, Mr. WIRTH, Mr. BINGA-
MAN, Mr. CONRAD, Mr. BURDICK, Mr. LEVIN, Mr. LIEBERMAN, Mr. MOYNI-
HAN, Mr. KERRY, Mr. SARBANES, Mr. BoscHWITZ, Mr. HEINZ, Mr. 
GLENN, Mr. SHELBY, Mr. PRESSLER, Mr. HOLLINGS, Mr. SANFORD, Mr. 
WILSON, Mr. SASSER, Mr. DIXON, Mr. KERREY, Mr. ROBB, Mr. FOWLER, 
Mr. ROCKEFELLER, Mr. BrnEN, Mr. BENTSEN, Mr. SPECTER, MR. DECON-
CINI, Mr. KOHL, Mr. LAUTENBERG, Mr. D'AMATO, Mr. DOLE, Mr. HATCH, 
Mr. WARNER, Mr. PRYOR, and Mr. BRADLEY) introduced the following bill; 
which was read twice and referred to the Committee on Labor and Human 
Resources 

AUGUST 30, 1989 
Reported, under authority of the order of the Senate of August 2 (legislative day, 

January 3), 1989, by Mr. KENNEDY, with an amendment 
[Strike out all after the enacting clause and insert the part printed in italic] 

A BILL 
To establish a clear and comprehensive prohibition of 

discrimination on the basis of disability. 
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231011.050 

lOlsT CONGRESS 
lST SESSION s. 

To establish a clear and comprehensive prohibition of discrimination on the 
basis of handicap, and for other purposes. 

IN 1HE SENATE OF TI-IE UNITED STATES 

Mr. DOLE introduced the following bill; which was read twice and referred to 
the Committee on ________________ _ 

A BILL 

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assem-

3 bled, 
J .() ~ < n . ~ 

4 SECTION 1. SHORT TITLE. c:~ 'l\J.. ~fl :::;, c: ~~ £--<. @'V\..__,J ~ 

5 This Act may be cited as the ' Am.ericans with Dis- ~ ~---pe~ 
Li)~ ~ ~>-tL h~· 
A~t- °b 1CJ zCJ . 

6 .-abilities Act of1989' '. 

7 SEC. 2. FINDINGS AND PURPOSES. 

8 (a) F'INDINGS.-Congress finds that-
43 

9 (1) some '.)6;000,000 Americans have one or 

10 more physical or mental disabilities, and this number 
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~~~-~~; 
'V:~· 22 
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24 

25 

2 

is increasing as the population as a whole is growing 

older; 

(2) historically, society has tended to isolate and 

segregate individuals with disabilities, and, despite 

some improvements, such forms of discrimination 

against individuals with disabilities continue to be a 

serious and pervasive social problem; 

(3) discrimination against individuals with dis-

abilities persists in such critical areas as employ-

ment, housing, public accommodations, education, 

transportation, communication, recreation, institution-

alization, health services, voting, and access to 

public services; 

(4) everyday, individuals with disabilities en-

counter various forms of discrimination including 

outright intentional exclusion, the discriminatory ef-

fects of architectural, transportation, and communica-

tion barriers, overprotective rules and policies, refus-

3 1 to make modifications to existing facilities and 

practices, exclusionary qualification standards and 

criteria, segregation, and relegation to lesser services, 

programs, activities, benefits, or other opportunities; 

(5) census data, national polls, and other studies 

h d d th ~~~ 1:~~h d' b·1· . ave ocumente at -mttrnumu<S wit 1sa 11tles, as 

a group, occupy an inferior status in our society, and 
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are severely disadvantaged socially, vocationally, 

economically, and educationally; 

(6) individuals with disabilities are a discrete 

and insular minority who have been saddled with re-

strictions and limitations, subjected to a history of 

purposeful unequal treatment, and relegated to a po-

sition of political powerlessness in our society, based 

on characteristics that are beyond the control of such 

individuals and resulting from stereotypic assump-

tions not truly indicative of the individual ability of 

such individuals to participate in, and contribute to, 

society; -(' ~ ~~~ ~ 
(7) the proper geals-ef-the- Nat10n regarding in-

dividuals with disabilities are to assure equality of 

opportunity, full participation, independent living, 

and economic self-sufficiency for such citizens; and 

(8) the continuing existence of unfair and un-

necessary discrimination and prejudice denies indi-

J&i~':. with disabilities the opportunity to compete 

on an equal basis and to pursue those opportunities 

for which our free society is justifiably famous, and 

costs the United State billions of dollars in unneces-

sary expenses resulting from dependency and non-

productivity. 

(b) PURPOSE.-It is the purpose of this Act-
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231011.050 S.L.C. 
4 

1 (1) to provide a clear and comprehensive Na-

2 tional mandate for the elimination of discrimination 

3 against individuals with disabilities; 

9 

10 

11 

(2) to provide a prohibition of discrimination 

against individuals with disabilities parallel in scope 

f coverage with that afforded to individuals on the 

basis of race, sex, national origin, and religion; 

(3) to provide clear, strong, consistent, enforcea-

ble standards addressing discrimination against indi-

viduals with disabilities; and 

( 4) to invoke the sweep of congressional author-

12 ity, including its power to enforce the fourteenth 
cYJ ,· 

13 amendment,1 to regulate commerce, -~""'": ....,.._ t-""""to...---.r"""e""""'g'Ulate 

14 li;rFJs!a!&JransportaITOn., in order to address the 

15 major areas of discrimination faced day-to-day by in-

16 dividuals with disabilities. 

17 SEC. 3. DEFINITIONS. 

who-

(A) has a physical or mental impairment 

at substantially limits one or more of the 
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(B) has a record of an impairment referred 

to in subparagraph (A); or 

(C) is regarded as having an impairment 

referred to in subparagraph (A). 

(2) ON THE BASIS OF HANDICAP.-The term ''on 

the basis of handicap'' means because of a physical 

7 or mental impairment, perceived impairment, or 

8 record of impairment substantially limiting a maJor 

9 life activity. 

10 (3) PERCEIVED IMPAIRMENT.-The term "per-

11 ceived impairment'' means not having a physical or 

12 mental impairment, but being regarded as having or 

13 treated as having a physical or mental impairment. 

14 ( 4) RECORD OF IMPAIRMENT .-The term ''record 

15 of impairment" means having a history of, or having 

16 been misclassified as having, a physical or mental 

17 impairment. 

18 (5) REASONABLE ACCOMMODATION.-The term 

19 "reasonable accommodation" means providing or 

20 modifying devices, aids, services, or facilities, crite-

21 ria, practices, or procedures for the purpose of pro-

22 viding to a particular individual with a physical or 

23 mental impairment, perceived impairment, or record 

24 of impairment the equal opportunity to participate ef-
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231011.050 S.L.C. 
6 

1 fectively m a particular program, activity, or other 

2 opportunity. 

3 SEC. 4. SCOPE OF DISCRIMINATION PROHIBITED. 

4 (a) IN GENERAL.-No individual shall be subjected to 

5 discrimination on the basis of~ 
6 (1) employer practices, employment agency 

7 practices, labor organization practices, and training 

8 programs covered by title VII of the Civil Rights 

9 Act of 1964 (42 U.S.C. 2000e et seq.); 

10 (2) any public accommodation covered by title 

11 II of the Civil Rights Act of 1964 (42 U.S.C. 2000a 

12 et seq.); 

13 (3) transportation services provided by an indi-

14 vi dual, company, or agency engaged in the principal 

15 business of transportation of individuals, goods, doc-

16 uments, or data; 

17 ( 4) the actions, practices, and operations of a 

18 State, or agency or political subdivision of a State; 

19 and 

20 (5) broadcasts, communications, or telecom-

21 munications services provided by an individual, com-

22 pany, or agency engaged in the principal business of 

23 broadcasting or of communication by wire, as de-

24 fined in subsections (a) and (o) of section 153 of the I 
I 

_) 
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231011.050 S.L.C. 
7 

1 Communications Act of 1934 (47 U.S.C. 153(a) and 

2 (o)). 

3 (b )CONSTRUCTION.-

4 (1) REHABILITATION AcT.-Nothing in this Act 

5 

6 

7 

shall be construed to affect or change the nondis-

crimination provisions contained in title V of the Re-

habilitation Act of 1973 (29 U.S.C. 790 et seq.), or 

8 to affect or change regulations issued by Federal 

9 agencies pursuant to such title. 

10 (2) OTHER LAWS.-Nothing in this Act shall be 

11 construed to invalidate or limit any other Federal law 

12 or any law of a State or political subdivision of a 

13 State or jurisdiction that provides greater protection 

14 of rights for individuals with physical or mental im-

15 pairments, perceived impairments, or records of im-

16 pairment than are afforded by this Act. 

17 SEC. S. FORMS OF DISCRIMINATION PROHIBITED. 

18 (a) IN GENERAL-Subject to the standards and proce-
T1t-~~ JI~ v 

19 dures established in sections 6 t:hre-ugh--8, the actions or 

20 omissions described in this subsection shall constitute dis-

21 crimination on the basis of.~~ . . . " " 
..._,~~ &.~ "~ "'b ~-.~o "':' 

22 (1) SERVICES, PROGRAMS, ACTIVITIES, BENEFITS, 

23 OR OTHER OPPORTUNITIES.-

24 (A) IN GENERAL-It shall l;>e _a discrimina-

25 tory action on the basis of'~~o, directly 
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or through contractual, licensing, or other ar-

rangements,-
C'-4"~--"-c-~ ~~"'-'-"-U 

(i) deny a-handieapp€cci-ifltliv-idua- the 

opportunity to participate in or benefit 

from a service, program, activity, benefit, 

or other opportunity; 

(ii) afford a-hand-ieappecl'411divtd1ftll an 

opportunity to participate in or benefit 

from a service, program, activity, benefit, 

or other opportunity that is not equal to 

that afforded others; 

(iii) provide a=handicapped individual 

with- a service, program, activity, benefit, 

or other opportunity that is less effective 

than that provided to others; 

(iv) provide a=handicappea individtta-l 

with- a service, program, activity, benefit, 

or other opportunity that is different or 

separate than that provided to others, 

unless such action is necessary to provide 
!'}'\. cJ1u.-.; ~ ~~ 

such individual~ with a service, program, 
' o1> 

activity, benefit/ ~r other opportunity that 

is as effective as that provided to others; 

( v) aid or perpetuate discrimination by 

providing significant assistance to an 

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 11 of 146



231011.050 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

S.L.C. 
9 

agency, organization, or individual that dis-

criminates~ en-the--basis-ef--hana-i-Gap.; 

(vi) deny tt-dlanrHea:pp~-lhe 

opportunity to participate as a member of -~ 11--'1 (.,_"-"'~ 

plannin~f=ad¥i-sury=boai:ds; or 

(vii) otherwise limiting an-indWitlua-1 

-~H- the enjoyment of any right, privilege, 

advantage, or opportunity enjoyed by 

others. 

(B) LEVELS OF ACHIEVEMENT.-For pur-

poses of this section, services, programs, activi-

ties, benefits, or other opportunities, to be 

equally effective, are not required to produce 

the identical result or level of achievement for 

individuals with;p~ mental- impair-

~G@ived impainnents, or records of im-
~&t~~1 

pairiBeat, and individuals without such/limp-air= 
1 

.men.t-&; but such services, programs, activities, 

19 \,, benefits, or other opportunities shall afford indi-
/' ,/~ ~~ 

20 4r\)( viduals with -stteh-impainnents- an equal oppor-

21 ( / tunity to obtain the same result, to gain the 

22 ~ same benefits, or to reach the same level of 

23 I achievement, in the most integrated setting ap- J 
24 l propriate to the needs of such individuals. 
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agency, organization, or individual that dis-

criminates~ oil-the basis of-ha-Rill~ 

opportunity to participate as a member of '~ """' '--"-"~ 

P-lan-ain~f---advisory=buams; or 

(vii) otherwise limiting an-individaa-1 

-=ia- the enjoyment of any right, privilege, 

advantage, or opportunity enjoyed by 

others. 

(B) LEVELS OF ACHIEVEMENT.-For pur-

poses of this section, services, programs, activi-

ties, benefits, or other opportunities, to be 

equally effective, are not required to produce 

the identical result or level of achievement for 

. d" "d 1 "th
4 f.~l l . . m 1v1 ua s w1 I\ pttys1ca or menta impair-

ments,~ived impairments, or records of tm-
Cc_~!>~ I 

pairmfillt, and individuals without sucht filltnti-r= 

.ment&, but such services, programs, activities, 

19 \.,, benefits, or other opportunities shall afford indi-
0 /\ ~~ 

20 ¥~( viduals with mteh impainnents- an equal oppor-

21 ( / tunity to obtain the same result, to gain the 

22 '><?° ~~ same benefits, or to reach the same level of 

23 ~ achievement, in the most integrated setting ap- j 
24 l propriate to the needs of such individuals. 
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(C) OPPORTUNITY TO PARTICIPATE.-Not-

withstanding the existence of separate or differ-

ent programs or activities provided in accord-

ance with this section, an individual with a 

~al *>f mental i1llf3airment, perceived-im--

.paljEm€llt,_M::::~ID:l.-~.ffii-J~ffieflUi~~~~~ 

denied the opportunity to participate m such 

programs or activities that are not separate or 

different. 

(D) ADMINISTRATIVE METHODS.-An indi-
(!).....l\ ~ '-"-"'-"'-'"-'--

vi du al, eempany,--0t-a ency may not, directly or 

through contractual .or other arrangements, uti-
~ c>..>:t~ 

lizeA efitefia of methods of administration that-

(i) have the effect of discrimination on 
~~ the basis of handicair, 

(ii) have the purpose or effect of de-

feating or substantially impairing the ac-

complishment of the objectives of the serv-
· Jv'-

ices, programs, activities, benefits,~r other 
µ-

opportunities provided with respect to /\indi-
11-.. ~~ 

viduals with 11 phys-ic-a-l-or U'cnental mipali;.. 

ments, -or recoxds of impairmtmt; or 

(iii) perpetuate the discrimination of 

others who are subject to common admin-
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231011.050 S.L.C. 
11 

1 istrative control or are agencies of the 

2 same State. 

3 (2) BARRIERS.-It shall be discriminatory-

4 (A) to establish or impose; or 

5 (B) to fail or refuse to remove; 

6 any architectural, transportation, or communication 

7 barriers that prevent the access or limit the participa-

8 tion of individuals on the basis of ~ 
9 (3) ACCOMMODATION.-It shall be discriminato-

10 ry to fail or refuse to make a reasonable accommo-

11 dation to permit an individual with a p~ 
12 memal-impai-rment, perceived impairment, oF-reooffr-. 

13 ef- impainnent-to participate effective! y in a program, 

14 activity, or other opportunity. 
i)£R;--, ) .:e:~ 

15 (4) STANDARDS AND CRITERIA.-It shall be dis-

16 criminatory to impose or apply any qualification 

17 standards, selection criteria, or eligibility criteria 

18 that-

19 (A) screen out or disadvantage an individ-
~ 

20 ual because of a p-hys-ical 01 m~Ital impairment, 

21 pero~¥~pai-rment, or record-of impairment; 

22 or 

23 (B) screen out or disadvantage individuals 
c~~ 

24 with particular types of ·p-hysieal or mental itn-
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pa-irment-s,pe-reei-ved- irnp-airments-;-or-recordsof 

--impairment-;-

unless such criteria or standards can be shown to be ~~ 

necessary and substantially related to ability to per-
~ -+a...ka ~ \ t:ro ~-..R__, 

form or participate" -in- essential cor:1Jonents of the 

particular service, program, activity~ benefit, or other 

opportunity.~~~,~'~~ 
~~~~~~~ 

' (5) RELATIONSHIPS OR ASSOCIATIONS.-It shall be t ~~ 
-~~ 

discriminatory to exclude or otherwise ~ny equal ~, 

.... bf. ~ th ~~ services, programs, actlv1tles, ene 1ts,r. or o er op- ~-~ 
.vi~ G.:.{_&1 ,,_,_, ~ 

portunities to an individual1because of the relation-

h. •. f ~~~·~~ C 
s 1p to, or association o , Sltbt:t m~m- vn -

16 (b) ACTIONS NOT DISCRIMINATORY.-It shall not be 

17 considered to be discrimination on the basis of ~~'10 
18 exclude or otherwise deny equal services, programs, activi-

19 ties, benefits, or other opportunities to an individual-

20 

21 

22 

23 

24 

25 

(1) for reasons entirely unrelated to the exist-

ence or consequences of a ~~tal impair-

ment, perceived impairment, or record of impair-

meflt; or 

(2) based on a legitimate application of qualifi-

cation standards, selection criteria, performance 
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http://dolearchives.ku.edu

Page 17 of 146



231011.050 S.L.C. 
13 

1 standards, or eligibility criteria that are both neces-

2 sary and substantially related to the ability to per-

3 form or participate in the essential components of 

4 the particular program, activity, or opportunity, and 

5 such performance or participation cannot be accom-

6 plished by a reasonable accommodation. 

7 SEC. 6. LIMITATIONS ON THE DUTIES OF ACCOMMODATION AND 

8 BARRIER REMOVAL. 

9 (a) FUNDAMENTAL OR SUBSTANTIAL ALTERATIONS.-

10 (1) IN GENERAL.-The failure or refusal to 

11 remove architectural, transportation, and communica-

12 tion barriers, and to make reasonable accommoda-

13 tions required under section 5(a) shall not constitute 

14 an unlawful act of discrimination on the basis of 

15 handicap if such barrier removal or accommodation 

16 would fundamentally alter the essential nature, or 

17 make a substantial modification of the program, ac-

18 tivity, business, or facility in question. 

19 (2) OTHER ACTION.-In the event that barrier re-

20 moval is not required because it would result in a 

21 fundamental alteration or threaten the existence of a 

22 program, activity, business, or facility, there shall 

23 continue to be a duty to conform to other require-

24 ments of this Act and to take such other actions as 

25 are necessary to make a program, activity, or service, 
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231011.050 S.L.C. 
14 

1 when viewed in its entirety, readily accessible to and 

2 usable by individuals with physical and mental im-

3 pairments, perceived impairments, or records of im-

4 pairment. 

5 (b) TTh1E FOR ALTERATIONS.-

6 (1) IN GENERAL.-IT substantial modifications to 

7 existing buildings and facilities are necessary in 

8 order to remove architectural, transportation, and 

9 communication barriers as required under section 

10 5(a), such modifications shall, unless required earlier 

11 by another law or regulation, be made within a rea-

12 sonable period of time not to exceed 2 years after 

13 the date of enactment of this Act. 

14 (2) ExcEPTION.-When reasonably necessary, 

15 regulations promulgated pursuant to section 7 of this 

16 Act may extend the 2-year period described in para-

17 graph ( 1) to a period not to exceed 5 years from the 

18 date of enactment of this Act, for the completion of 

19 such modifications to particular classes of buildings 

20 and facilities as referred to in paragraph (1). 

21 (c) MAss TRANSPORTATION.-

22 (1) IN GENERAL.-IT substantial modifications to 

23 existing platforms and stations of mass transportation 

24 systems are necessary in order to remove architectur-

25 al, transportation, and communication barriers, as re-
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1 quired under section 5(a), regulations promulgated 

2 pursuant to section 7 of this Act may, unless re-

3 quired earlier by another law or regulation, allow a 

4 reasonable period of time, in no event to exceed 10 

5 years from the date of enactment of this Act, for 

6 such modifications to be made. 

7 (2) EFFECT.-Paragraph (1) shall not affect the 

8 duty of providers of transportation services to con-

9 form to other requirements of this Act, including the 

10 requirement of removing other types of architectural, 

11 transportation, and communication barriers, and the 

12 application of such requirements to vehicles and roll-

13 ing stock. 

14 SEC. 7. REGULATIONS. 

15 (a) ARCHITECTURAL AND TRANSPORTATION BARRIERS 

16 COMPLIANCE BoARD.-Not later than 6 months after the 

17 date of enactment of this Act, the Architectural and Trans-

18 portation Barriers Compliance Board shall establish mini-

19 mum guidelines, to supplement the existing Minimum 

20 Guidelines and Requirements for Accessible Design, to es-

21 tablish requirements for the architectural, transportation, 

22 and communication accessibility of buildings, facilities, 

23 vehicles, and rolling stock subject to the requirements of 

24 this Act. 

25 (b) ATTORNEY GENERAL.-
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(1) IN GENERAL.-Not later than 1 year after the 

date of enactment of this Act, the Attorney General 

shall promulgate regulations for the implementation 

and enforcement of the requirements of this Act as it 

applies to each State, agency, and political subdivi-

sion of a State. 

(2) MINIMUM GUIDELINES.-The Attorney Gen-

eral shall coordinate the timely promulagaion of reg-

ulations required under this section and shall issue, 

not later than 6 months after the date of enactment 

of this Act, guidelines for the development of such 

regulations. 

(c) EQUAL EMPLOYMENT OPPORTUNITY COMMISSION.-

(!) EMPLOYER PRACTICES.-

(A) IN GENERAL-Not later than 1 year 

after the date of enactment of this Act, the 

Chairman of the Equal Employment Opportuni-

ty Commission shall promulgate regulations for 

the implementation and enforcement of the re-

quirements of this Act as it applies to employer 

practices, employment agency practices, labor 

organization practices, and job training pro-

grams. 

(B) PROHIBITIONS.-The regulations pro-

mulgated under subparagraph (A) shall prohibit 
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1 

2 

3 

discrimination in regard to job application pro-

cedures, the hiring and discharge of employees, 

employee compensation, advancement, job 

4 training, and other terms, conditions, and privi-

5 leges of employment. 

6 (2) REQUIREMENTS.-The regulations promulgat-

7 ed under paragraph (l)(A) shall include a require-

8 ment of outreach and recruitment efforts to increase 

9 the work force representation of individuals wilfht-.~·tll 

10 phy-sical-ormental :i:tnpairments-;-or-recurds--of-

11 .-pairment, and shall establish a process and time 

12 frames for the development, implementation, and 

13 periodic revision of such outreach and recruitment 

14 efforts. 

15 (3) PREEMPLOYMENT INQUIRIES.-

16 (A) IN GENERAL-The regulations promul-

17 gated under paragraph (l)(A) shall include a re-

18 quirement that employers may not conduct a 

19 preemployment medical examination and may 

20 not make a preemployment inquiry of an appli-

21 cant as to whether such applicant has a .pfiysi~~ ~ 
22 'er mental impainnerrt,--fH~fGffied impai-rment;-or 

23 F€cord of impairment, or as to the nature or se-

24 verity of such 1Illp~~~ 
25 (B) PERMITTED INQUJRIES.-An employer-
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(i) may make a preemployment in-

quiry into the ability of an applicant to sat-

isfy legitimate qualification standards, se-

lection criteria, performance standards, or 

eligibility criteria as permitted under sec-

tion 5(b )(2); 

(ii) may condition an offer of employ-

ment on the results of a medical examina-

tion conducted prior to the entrance to duty 

of the applicant, if-

(l) all entering employees are 

subjected to such an examination re-

ment_µerooi-vefr-i-mpaifmeat,--o.r-recorct 

obimpairm@nt; and 

(II) the results of such an exami-

nation are used only in accordance 

with the requirements of this section; 

(iii) taking remedial action to correct 

the effects of past discrimination or engag-

ing in outreach and recruitment efforts to 

increase the participation of individuals 
~ with physical or mental impairments, ~ 

invite employment applicants to indicate 

whether, and to what extent, such appli-
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cants have a r;~tal :tntf*t:ff-

mtmt;-if-

(I) the employer states clearly on 

any written questionnaire used for em-

ployment purposes, or makes clear 

orally if no written questionnaire is 

used, that the information requested is 

intended for use solely in connection 

with such remedial action or outreach 

and recruitment activities; and 

(II) the employer states clearly 

that-

(aa) the information is being 

requested on a voluntary basis; 

(bb) such information will 

be kept confidential as provided 

in subparagraph (C); 

(cc) a refusal to provide 

such information will not subject 

the applicant or employee to any 

adverse treatment; and 

( dd) such information will 

be used only in accordance with 

the requirements of this section. 
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(C) CONFIDENTIALITY.-Wormation as to 

the medical condition or history of an employ-

ment applicant, obtained in accordance with this 

paragraph, shall be collected and maintained on 

separate forms that shall be accorded the same 

confidentiality as medical records, except that-

(i) supervisors and managers may be 

informed of restrictions on the work or 
~ 

duties of individuals with physical or 

mental-impai-ffflents- and of necessary ac-

commodations for such individuals; 

(ii) first aid and safety personnel may 

be informed, where appropriate, if such a 

condition may require emergency treat-

ment; and 

(iii) government officials investigating 

compliance with this Act shall be provided 

relevant information on request. 

(d) SECRETARY OF TRANSPORTATION.-

(1) IN GENERAL.-Not later than 1 year after the 

date of enactment of this Act, the Secretary of 

Transportation shall promulgate regulations for the 

implementation and enforcement of the requirements 

of this Act as it applies to State and local transit sys-
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1 terns and to those engaged in the business of trans-

2 portation. 

3 (2) STANDARDS.-The regulations promulgated 

4 under paragraph (1) shall include standards regarding 

5 the accessibility of vehicles and rolling stock that are 

6 consistent with the requirements of paragraph (3). 

7 (3) REQUIREMENTS.-With respect to State and 

8 local transit systems, rail and light rail services, and 

9 bus companies, the standards issued under paragraph 

10 (2) shall-

11 (A) ensure that all vehicles or rolling stock 

12 that are purchased, leased, renovated, or other-

13 wise placed into service on a date that is later 

14 than 1 year after the date of enactment of this 

15 Act, shall be accessible to and usable by indi-
~ 

16 viduals with physical or mental impairments, in-

17 eluding wheelchair users; 

18 (B) permit a reasonable period of time, not 

19 to exceed 7 years after the date of enactment of 

20 this Act, for such transportation operators to 

21 purchase, acquire, or modify sufficient vehicles 

22 and rolling stock so that the peak fleet of such 

23 operators includes at least 50 percent of vehi-

24 cles and rolling stock that are accessible to and 
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1 usable by individuals with f>h-¥s-ie-al-or-mental 

2 impairmoots, including wheelchair users; and 

3 (C) ensure that the use of local option or 

4 paratransit and other specialized transportation 

5 services for individuals with ~l 
6 impa-innents shall be used as a supplement to 

7 other forms of transportation, but shall not 

8 affect the requirement that transportation sys-

9 terns and services available to members of the 

10 public shall be accessible to and usable by indi-
<~ 

11 viduals with ph_y_sica~ta-l=impairmoots, in-

12 eluding wheelchair users. 

13 (e) SECRETARY OF COMMERCE.-Not later than 1 year 

14 after the date of enactment of this Act, the Secretary of 

15 Commerce shall promulgate regulations for the implemen-

16 tation and enforcement of the requirements of this Act as it 

17 applies to places of public accommodation. 

18 (f) FEDERAL COMMUNICATIONS COMMISSION.-Not 

19 later than 1 year after the date of enactment of this Act, the 

20 Chairman of the Federal Communications Commission 

21 shall promulgate regulations for the implementation and 

22 enforcement of this Act as such Act applies to those en-

23 gaged in the business of broadcasting or of communicating 

24 by wire. When promulgating regulations concerning televi-

25 sion broadcast stations, the Chairman shall include require-
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1 ments for progressively increasing the proportion of pro-

2 grams, advertisements, and announcements that are cap-

3 tioned. 

4 (g) EFFECTIVE COMMUNICATION.-

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

(1) REGULATIONS.-Regulations promulgated 

under this section shall include requirements for the 

prohibition or removal of communication barriers, 

and for making reasonable accommodations to assure 

effective comml:mication with a particular individual 

who has a ~i:nnent, pereeived. 

,i~pairme11t;:GHCeord of impairmGllt.-

(2) COMMUNICATION BARRIERS.-As used in this 

section, the term ''communication barriers'' means 

the absence of devices, services, systems, or signage 

and information media, or modifications of devices, 

services, systems, or signage and information media 

that are necessary to achieve effective communica-

tion with individuals with a ~ental im-

20 ment in regard to a service, program, activity, bene-

21 fits, or other opportunity. 

22 (3) TYPES OF REQUIREMENTS.-Under appropriate 

23 circumstances, the prohibiting or removing of com-

24 munication barriers or the making of a reasonable 

25 accommodation may require-
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(A) the provision and maintenance of de-

vices such as Telecommunications Devices for 

the Deaf, visual aids such as flashing alarms 

and indicators, decoders, and augmentative 

communication devices for nonvocal individuals 

such as language symbol or alphabet boards; 

(B) the provision of such services by quali-

fied personnel interpreting, reading, audio or vi-

deotaping, and notetaking; 

(C) the development and effective oper-

ation of systems such as captioning, assistive 

listening systems, including audio induction 

loops, and infrared FM or AM communications, 

and telephone relay services systems; 

(D) the development and effective use of 

alternative signage and information media, such 

as brailled or audio information, and visual 

alerts for audio announcements and other infor-

mation; and 

(E) the modification of devices, services, 

systems, and signage and information media, 

such as audio input and output on a computer 

terminal, adapted software, flashing lights at-

tached to a telephone, and amplifiers on tele-

phone handsets. 
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1 SEC. 8. ENFORCEMENT. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

(a) ADMINISTRATIVE ACTIONS.-

(!) IN GENERAL-To pursue such administrative 

enforcement procedures and remedies as are avail-

able under the regulations issued pursuant to section 

7 of this Act, an action may be maintained, based on 

a belief of a violation or perspective violation of this 

Act, by an individual or class of individuals for such 

individual or class. 

(2) REMEDY.-Agencies enforcing the regula-

tions referred to in paragraph (1) shall have the au-

thority to order all appropriate remedial relief includ-

ing compliance orders, a cutoff of Federal funds, re-

scission of Federal licenses, monetary damages, and 

back pay. 

(b) CIVIL ACTIONS.-

(1) RIGHT TO FILE.-Any individual who be-

lieves that another individual or class of individuals 

is being or is about to be subjected to discrimination 

on the basis of ~ violation of this Act, 

shall have a right, individually or through a repre-

sentative, to file a civil action for injunctive relief, 

monetary damages, or both in an appropriate district 

court of the United States. 

(2) ADMINISTRATIVE ENFORCEMENT.-
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1 (A) IN GENERAL.-The exhaustion of ad-

2 ministrative enforcement procedures and reme-

3 dies as provided for in subsection (a) shall not 

4 be a prerequisite to the filing of a civil action 

5 under this subsection. 

6 (B) ExcEPTION.-An exhaustion of the type 

7 referred to in subparagraph (A) shall not be re-

8 quired in regard to employer practices, employ-

9 ment agency practices, labor organization prac-

10 tices, and training programs, covered by section 

11 4(a)(l) of this Act, unless-

12 (A) administrative enforcement procedures 

13 and remedies as provided for in section 8(a) are 

14 not available; or 

15 (B) such enforcement procedures are not 

16 concluded within 180 days after the filing of a 

17 complaint of discrimination under this Act. 

18 ( c) ADDITIONAL EVIDENCE.-In any action brought 

19 under this section, the district court shall-

20 (1) receive the records of the administrative 

21 proceedings; 

22 (2) take additional evidence at the request of a 

23 party; 

24 (3) base the decision of such court on the pre-

25 ponderance of the evidence; and 
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1 ( 4) grant such relief as such court determines is 

2 appropriate. 

3 (d) JURISDICTION.-Each district court of the United 

4 States shall have jurisdiction over actions brought under 

5 this Act without regard to the amount in controversy. 

6 ( e) IMMUNITY .-A State shall not be immune under 

7 the Eleventh amendment to the Constitution of the United 

8 States from suit in Federal court for a violation of this Act. 

9 fu a suit against a State for a violation of the requirements 

10 of this Act, remedies (including remedies both at law and 

11 in equity) are available to the same extent as such reme-

12 dies are available for such a violation in a suit against any 

13 public or private entity other than a State. 

14 (f) ATIORNEY's FEEs.-In any action or administra-

15 tive proceeding commenced pursuant to this section, the 

16 court or agency, in its discretion, may allow the prevailing 

17 complainant, other than the United States, a reasonable at-

18 tomey's fee in addition to costs. The United States shall be 

19 liable for attorney's fees in the same manner as a private 

20 individual. 

21 (g) BURDEN OF PROOF.-ln any administrative pro-

22 ceeding or civil action brought under this Act, the burden 

23 of proving the legitimacy of any qualification standard, se-

24 lection criteria, or eligibility criteria under section 5(a)( 4) 

25 at issue in a case, and of proving the defense that a particu-
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1 lar reasonable accommodation or removal of an architec-

2 tural, transportation, or communication barrier would fun-

3 damentally alter or threaten the existence of the program, 

4 activity, business, or facility in question under section 7(a), 

5 shall be on the individual, agency, or entity alleged to have 

6 committed an act of discrimination rather than on the com-

7 plainant. 
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Calendar No. 
SENATE 

INon.-J'ill Jn a.!; blar.lt W>w 02wp• 

t.bON pl"OYicia.d for U.e dot.< , llllmber of 

nr><>n, .....i Cal~ nomber.) 

f REPORT 

1 No. __ _ 

Tiff ~.\iERJCA\S \\°JTH DJSABlLITIF.S ACT OF 1989 

Ordered to be printed 

Mr. ,_]~nn.~.Q..,_·-·--·--·--·-·------··-····------··--• from the Comn.)ttee on 
r 

, submitted the following 

:kEPORT 

c: 0 - -

[T~ ~g~~~~~---~"i°th·~-~----- .... ·---------J 

ADDITIONAL \'IE\'.'S 

The Committee on .................................... L!tl?.QX .•. ~D. ~L_H}!.JJl§.D ___ B_~~Q~.!_cy _? ___ , 

to which was referred the J~¥nt ,r~!~it.iru:I ( ____ $_, ___ $_~_0 ... _ ................. _____________ ) 
...... \.~x ...... ~x:-"'·' x:::;.x 

to establish a clear and comprehensi\e prohibition of 

discrimination on the basis of disability 

having considered the same: reports favorably thereon with :tamendment ( ' 

and recommends that the f~~tn~ohitixl~ (as an:ended) <lo pass. 
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On August 2, 1989, the Ccrrmittee on Lal:or and Hum:m Resources, by a vote 
of 16-0, ordere:i favorably reporte:i s. 933, the .Arrericans with Disabilities 
Act of 1989 (the ADA), with an anendrrent in the nature of a substitute. 

The bill is sp::m.sored by Senator Tan Harkin, chai..I:nan of the 
Subccmnittee on the Handicappe:i, and cosp::m.sored by Senators Kennedy, 
Dure:nberger, S.i.non, Jeffords, Cranston, McCain, ¥.d.tchell, Chafee, Leahy, 
Stevens, Inouye, Cohen, Gore, Packwo:xi, Riegle, B:>schwitz, Graham, Pell, 
Do±i, Ad.ams, Mikulski, ¥..etzenbaum, ¥..a.tsunaga, Wirth, Bingarran, Conrad, 
Burdick, Levin, Liebernan, Moynihan, Kerry, Sarh=lnes, Heinz, Glerm, Shelby, 
Pressler, Hollings , Sanford, Wilson, Sasser, Dixon, Ke......···-rey, Robb, Fa.-.r ler, 
Rockefeller, Biden, Bentsen, Specter, DeConcini, Kohl, Lautenberg, D '.Amato, 
D:Jle, Hatch, Warner, Pryor, and Bradley. 

II. SUMMARY OF 'IHE LE3ISI.ATION 

The purpose of the ADA is to provide a clear and canprehensive national 
mandate to end discr.i.mination against individuals with disabilities and to 
bring persons with disabilities into the econanic and social mainstream of 
Arre:dcan life; to provide enforceable standards addressing discr.i.mination 
against individuals with disabilities, and to ensure that the Federal 
govenment plays a rentral role in enforcing these standards an behalf of 
individuals with disabilities. 

The ADA defines "disability" to xrea.n, with respect to an individual: a 
physical or nental i.rnpa..irrre::.t that substantially limits one or nore of the 
major life activities of such individual, a record of such an .imp:1i.nrent, or 
l::eing regarded as having such an inpainrent.. 

Title I of the ADA specifies that an anployer, anployrrent agency, labor 
organization, or joint labor-:rran.agarent carmittee may not discr.i.minate against 
any qualified .individual with a disability in regard to any tenn, condition or 
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privilege of anploynent. '!he ADA incorporates m:my of the standards of 
discrimination set out in regulations implE!TeTlting section 504 of the 
Rehabilitation Act of 1973, including the obligation to provide reasonable 
accamodations unless it would result in an undue hardship on the operation of 
the business. 

'!he ADA incorporates by reference the enforcarent provisions under title 
VII of the Civil Rights A....rt of 1964 (including injunctive relief and reek 

pay). Title I goes into effect two yea.rs after the date of enactment. For the 

first two years after the effective date, anploye.....-s with 25 or nore anployees 
are covered. 'Ihereafter, anployers with 15 or nore arployees are covered. 

Title II of the ADA specifies that no qualifie::i individual with a 
disability nay be discriminate::i against by a d~t, agency, special 
puri:ose district, or other instrunentality of a State or a local governrrent. 
In addition to a general prohibition against discrimination, title II includes 
specific ~ts applicable to public transp:>rtation provide::i by public 
transit authorities. Finally, title II incorporates by reference the 
e.'1.forcerent provisions in section 505 of the Rehabilitation A....rt of 1973 . . 

With respect to public transp:>rtation, all new fixe::i route buses rnust 

be nade accessible unless a transit authority can daronstrate that no lifts 
are available fran qualifie::i m:mufacturers. A public transit authority must 
also provide paratransit for those in:lividudals who cannot use nainline 
accessible transp:>rtation up to the p:>int where the provision of such 
supplE!TeTltary services would p:>se an undue financial OOrden on a transit 
auth~rity. · 

Title II takes effect 18 :rronths after the date of enact::rrent, with the 

exception of the obligation to ensure that new public buses are accessible, 
which takes effect for solicitations nade 30 days after the date of enact::rrent. 

Title III of the ADA specifies that no individual shall be disc:::-iminated. 
against in the full and equal enjoynent of the gcxxis, services, facilities, 
privileges, advantages, and accamodations of any place of public 
acccmn::xiation operated. by a private entity on the basis of a disability. 
Public accamodations include: restaurants, hotels, doctor's offices, 
phamacies, grocery stores, shopping centers, and other similar 
establislme:nts. 

Existing facilities must be nade acC?.ssible if the changes are "readily 
achievable" i.e., easily accanplishable \\'ithout ITnlch difficulty or expense. 
Auxiliary aids and services must be provided unless sue.~ provision would 
:funcia.TJEntally alter the nature of the program or cause an undue burden. ~ 
construction and najor renovations must be designed a.'1Ci constructed to be 

readily accessible to and usable by people with disabilities. Elevators need. 
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not be installed if the building has less than three stories or has less than 
3,000 square feet per flcx::>r except if the building is a shopping center, 
shopping mall, or offices for health ca.re providers or if the Attorney General 
decides that other categories of !:uildings require t.'1-ie installation of 
elevators. 

Title III also includes SJBCific prohibitions on discrimination in 
public transportation services provide:i by private entities, including the -
failure to ooke new over-the-road ruses accessible five yea.rs fran the date of 
enact:Irent for large provide...-rs and six years for srrall providers. 

'Ihe provisions of title III becare effective 18 rronths after the date of 
e:i.a:::t:rren":. Title III incorporates enforcarellt pl'.'O'.~isions in private actions 
ccrnparable to the awlicable enf orcererrt p.rov·isions in title II of the Civil 
Rights Act of 1964 (injunctive relief) and provides for pattern and pract.ice 
cases by the Attorney General, including authority to seek rronet.acy c:iarreges 
aT"ld civil penal ties. 

Title rv of the JillA SJBCif ies that telephone se..."'Vices offered to the _ 
general public ITn.lSt include interstate and intrastate telecarrrnmication relay 
services so that such services prod.de individuals who use nom"Oice tenninal 
devices because of disabilities (such as deaf persons) with opf:Ortunities for 
carmur1ications that a_"'"'e equivalent to those provided 'to individuals able to 
use voice telephone services. 

Title V of the .ADA incltries miscellaneous provisions, including a 
construction clause explaining the relationship between the provisions in. the 
.ADA and the provisions in other Fe::ieral and S-...ate laws; a construction .clause 
explaining that the .ADA does not disrupt the CU....""'Tel1t nature of insurance 
underwriting; a prohibition against retaliation; a clear staterent that States 
are not .i.rcmune fran actions in Fe::ieral court for a violation of the AD.2!..; a 
direct.ive to the Architectural and Trans?Jrtation B:L..."Tie...>""S Ccxnpliance Boa.rd to 
issue guidelines; and autho:::-i ty to award attorney's fees. 

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 37 of 146



III. HE!..RINGS 

Hearings were held be:f ore the Labor and Human Resources 
CoITL~ittEe and the Labor and Human Resources' Subcommittee on the 
Handicapped on legislation to establish a clear and comprehensive 
prohibition of discrimination on the basis of disability on 
Septembe:::- 27, 1988, May 9, May 10, 1'~ay 16 and June 22, 1989. 

On September 27, 1988, a joint hearing was held before the 
Subcommittee on the Handicapped and the House of Representatives' 
Subcommittee on Select Education on S. 2345, the Americans with 
Disabilities Act of 1988. Among the witnesses testifying were: 
Sandra Parrino, Chairperson, National Council on the Handicapped; 
Admiral James Watkins, Chairperson, President's Commission on the 
Human Inununodeficiency Virus Epidemic; Mary Linden of Morton 
Grove, Illinois who lived in an institution; Dan Piper, an 18-
year old with Down Syndrome and Sylvia Piper of Ankeny, Iowa; 
Jade Calegory, a 12-year old movie actor with Spina Eifida from 
Corona Del Mar, California; and Lakisha Griffin from Talladega, 
Alabama, who attends the Alabama School for the Blind. 

Also testifying were: Judith Heumann, World Institute on 
Disability, Berkeley, California; Gregory Hlibok, student-body. 
president of Gallaudet University, Washington, D.C.; Belinda 
Mason from Tobinsport, Indiana who has AIDS; and W Mitchell from 
Denver, Colorado, who uses a wheelchair and who was severely 
burned. 

David Saks, on behalf of the Organization for Use of the 
Telephone, Baltimore, 1'~aryland, also provided testimony. 

On May 9, 1989, the Committee on Labor and Human Resources 
held a hearing on S. 933, the Americans with Disabilities Act .of 
1989. Among the witnesses were: Tony Coelho, the Majority Whip 
of the House of Representatives; I. King Jordan, President of 
Gallaudet University, Washington, D.C.; Justin Dart, chairperson, 
the Task Force on the Rights and Empowerment of Americans with 
Disabilities, Washington, D.C. 

Also testifying were: Ms. Mary DeSapio, a cancer survivor; 
Joseph Danowsky, an attorney who is blind; Amy Dimsdale, 
a college graduate who is quadriplegic and who after 5 years of 
looking for work remains unemployed; Harold Russell, chairman, 
President's Committee on Employment of People with Disabilities, 
Washington, D.C.; Zachery Fasman, U.S. Chamber of Commerce, 
Washington, D.C.; Lawrence Lorber, American Society of Personnel 
Adrr.inistrators, Washington, D.C.; and Arlene Mayerson, Disability 
Rights Education and Defense Fund, Berkeley, California. 

Others providing testimony were: Barbara Hoffman, Vice 
President of the National Coalition for Cancer Survivorship; 
Robert McGlotten, Director, Department of Legislation, AFL-CIO; 
the Associated General Contractors of Amer~ca; and the National 
Organizations Responding to AIDS. 
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Or: Kay l 0, the Subconur.i ttee 0:-1 the Hancicapped heard 
testimony from Senator Bob Dole, Senator from Kansas and Senate 
Kinority Leader; Perry Tillman, Paralyzed Veterans of America, 
New Orleans, Loaisiana; Ken Tice, Advocating Change Together, 
Minneapolis, Kinneso~a; Lisa Carl who has cerebral palsy and her 
mother, Vickie Franke, Tacoma, Washington. 

Also testifying were: the Honorable Neil Hartigan, Attorney 
General of the State of Illinois; Ron Mace, Barrier Free 
Environments, Raleigh, North Carolina; William Ball, Association 
of Christian Schools International, Harrisburg, Pennsylvania; 
Sally Douglas, National Federation of Independent Bus.\f"less, 
Washington, D.C.; Malcolm Green, National Association of Theater 
Owners, Boston Massachusetts; and Robert Burgdorf Jr., National 
Easter Seal Society, Washington, D.C.; Betty and Emory Corey, 
Baltimore, Maryland; and Ilene Foster, Baltimore, Maryland. 

In addition, the Subcorrunittee heard testimony from Paul 
Taylor, Na~ional Technical Institute for the Deaf, Rochester, New 
York; Robert Yaeger, Minnesota Relay Service, Minneapolis, 
Minnesota; and Gerald Hines, AT&T, Basking Ridge, New Jersey. 

Others providing testimony included: Chai Feldblum, Tony - ~ · · 

Califa, Nan Hunter, and Morton Halperin of the American Civil 
Liberties Union; Peter Bradford, chairman of . the State of New~ 
York Public Service Corrunission; and Paul Rodgers and Caroline . 
Chambers on behalf of the National Association of Regulatory 
Utility Commissioners. 

On !>~ay 16, the Subcommi t:tee on the Handicapped heard 
testimony from: Michael Mcintyre, Queens Independent Living 
Center, Jamaica, New York; Mark Johnson, ADAPT, Alpharetta, 
Georgia; Laura Oftedahl, Columbia Lighthouse for the Blind, 
Washington, D.C.; and Dr. Mary Lynn Fletcher, Director, 
Disability Services, Loudon County, Tennessee .. 

Also testifying were: J. Roderick Burfield, Virginia 
Association of Public Transit Officials; Harold Jenkins, Cambria 
County Transit Authority, Johnstown, Pennsylvania; Dennis 
Louwerse, American Public Transit Association, Reading, 
Pennsylvania; Charles Webb, American Bus Association, Washington, 
D.C.; James Weisman, Eastern Paralyzed Veterans of America, New 
York, New York, and Tim Cook, National Disability Action Center, 
Washington, D.C. 

Other providing testimony were: the Virginia Council for 
Independent Living; Wayne Smith, Executive Director of the United 
Bus Owners of America; and Theodore Knappen, Senior Vice 
President of Greyhound Lines, Inc. 

O~ June 22, the Labor and Human Resources Corrunittee heard 
testimony from Richard L. Thornburgh, Attorney General of the 
United States, and Senator Lowell P. Weicker, Jr, chief sponsor 
of the Americans with Disabilities Act of 1988. 
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IV. NEED FOO. 'JEE L.EX;ISI..ATION 

Tue Carmi ttee, after extensive revie...· and analysis over a. nu:rrber of 
Congresses, concludes that there exists a canpelling need to establish a cle:rr 
and cx:mprehensive Federal prohibition of dis~imination on the :t:asis of 
disability in the areas of anployrrent in the p::::-ivate sector, public 
accarm:x:iations, public services, t :anspo.rtation, and telecamn..mi.cations •... . . _ 

Nature and Extent of Discrimination on the B:tsis of Disability . 

In Ge.11eral 

'I'est.ilraly presented to the Connittee and the Subccmnittee, tw.) re::::ent 
reports by the National Coun:::il on Disability ( "'11::1ward Independence" ( 1985) 
and "On the 'fureshold of Independence"(l988)), a report by the Civil Righ:.s 
Ccmn.i.ssion ( "Accamodating the Spec'"....rurn of Individual Abilities ( 1983)), polls 
taken by I.Duis Harris and Associates ("'lhe ICD Sw:vey of Disabled Arrericans: 

· &inging Disabled .An'B::::-icans into t..1-ie !>'..a.in.stream" (Marc..'1, 1986)) and "'ITie I~ 
Sw:vey II: Einploylilg Disabled Arrericans" (1987)), a report of the Presidentj.al 
Ccmnission on the HurrBn Irrm.mo::ieficiency Virus Epideni.c ( 1988) ) , and the . ·- ., 
report by the Task Force on t.'1-ie Rights and ~t of .Arre=icans with 
Disabilities all reach the sane :bmdarrental conclusio:l.S: 

(1) historically, individuals 'With disabilities have been isolated and 
subjec--...ed to discrimination a.~ such isolation and discrimination is still 
pervasive in our society; 

( 2) dis::rimination still pe_""'Sists in such critical areas as Bl9l oyment 
in the private sector, public accarm::dations, public services, transportation, 
and telecamumications; 

( 3) current Federal and St.ate lav..'S are inadequate to ad:L..'"ess t:he 
discrimination faced by people ·with disabilities in these critical areas; 

(4) people with disabilities as a group occupy an inferior status 
socially, econcmically, vocationally, and e:::iucationally; and 

(5) discrimination denies people with disabilities the opportunity to 
ccnpete on an equal basis and costs the United States, State and lcr...al 
goverrrrrents, and the private sector billions of dollars in unnecessary 
expenses resulting frcrn dependency and nonprcductivity. 

One of the nost debilitating fonns of discrimination is segregation 
i.mp:>sed by others. Tinothy Cook of the Naticnal Disability A::;+-...ion Center 
testified: "As Rosa Pa.rY.s taught us, and as the Sup.rare Court ruled thirty-
five ya:h""'E ago in BrcMn v. B:lard of E::iucation, segregation "affec+-...s one's 
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persons associate:.::i with such individuals that are based on false presmnp::.ion.s, 
generalizations, mispe ... ""Ceptions, patronizing attitudes, ignorance, Lrrational 
fears, and pernicious my+Jlologies. 

Discrimination also includes the effe::ts a person's disabili~' ITBY have 
on othe....-rs. For exarrple, in March, 1988 the Washington Post rep:>rt.e:i the story 
of a New Jersey zoo keeper \..'ho refused to admit children with D:7wI1s Syndrate 
because he feared they v.-ould upset the chinp:mze<=>-S. Tne Suprene CotL.-rt in 
Alexander v. Choate, 469 U.S. 287 (1985) cited as an example of ilrproper 
discrimination on the resis of handicap a case in \..'hich "a court rule::l. that a 
cerebral pc.lsie::l. child, \..'ho was not a physical threat and was academically 
carpetitive, should be excluded frcm public school, because his teacher 
cJ...a.im9::i his physical a~ce 'produced a nauseating effect' on his 
classrra.tes." 117 Cong Rec. 45974 ( 1971). 

Tne Supreme Court in School !bard of Nassau County v. Arline, 107 S. Ct 
1123 (1987) cited rerarks of Senator .Mondale describing a case in \..'hich a 
we.man "crippled by a...rthri tis" was denie:.::i a job not ber-._.ause she could not do.: 
the "WC>rk but ber-._.ause "college trustees [thought) 'nornal students shouldn't 
see her.'" 118 Cong Rec. 36761 (1972). 

Tne Ccmnittee heard testirrony ab::mt a w:rren frcm Kentucky \..'ho was fired 
fran the job she had held for a number of years because the erployer found out 

· that her son, \..'ho had becare ill with AIDS, had rroved into her house so she 
could ca_re for him. Tne Carmittee also hea......-0 testim:my a.tout fonrer cancer 
vie"-~, persons with epilepsy, a person with c-erebral pilsy, and others \..'ho 
ti.ad been subjected to similar types of discr.im:Lriation. 

With respect to the pervasiveness of discrimination in our Nation, the 
National Council explaine::i: 

"A :rre.jor obstacle to achieving the societal goals o: equal o~rtu.'1.ity 
and full participation of individuals with disabilities is the p:-o:::ilan 
of discrimination ... The severity and p=-...rvasi veness of discrimination 
against people with disabilities is well dcx...-urrented.. " 

'Ihe U.S. Carmission on Civil Rights recently concluded that: 

"~pite sare improvarents ... [discri.miJJation) persists in such critical 
area.s as education, anploynent, institutionalization, rre:iical treatnent, 
involuntary sterilization, archi. tectural barriers, and transp::>rt.ation. '' 

'lhe Ccmnission further obse....ryaj that "discriminatory treatnent of 
handicapped persons can occur in a.J.nost every aspect of their lives." 

Tne Lou Harris polls found that: 
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"By alrrost any definition, Arrericans with disabilities are uniquely 
underpri \'.ileged and disadvantaged. 'lhey are much poorer, much less well 
edu::::at.e::i and have much less social life, have fewc....r arrenities and have a 
lo.-ier level of self-satisfaction than other Arrericans." 

Admiral Jarres Watkins, fonrer chairperson of the President's Carmission 
on the Hurren I.rrrmmcx:ieficiency Vi..Ius Epidemic, testified that after 45 days of 
public hearings and site visits, the Crnmission concluded that discr.imi.nation 
against individuals v.'d.th HIV infection is widespread and has serious 
repercussions for both the individual who experiences it and for this Nation's 
efforts to control the epidemic. 'lhe Report concludes: 

"as long as discr.imi.nation occurs, and no strong national policy with 
rapid and effective rem:dies against discr.imi.nation is establishe:i, 
individuals who are infected with HIV will l::::e reluctant to care forward 
for testing, counseling, and care. 'Dll.s fear of potential . 
discr.imi.nation ... \\'d.ll undennine our efforts to contain the HIV epidemic 
and will leave HIV-infected individuals isolate:l. and alone." 

Justin Dart, the chairperson of the Task Force on the Rights and 
~t of .Arrericans v.'d.th Disabilities, testified that after 63 public 
forums held in eve:ry st.ate, there is ove...vwhelming evidence that: 

"Although Arrerica has recorded great progress in the area of disability 
during the past few decades, our society is still infected by the 
ancient, now alrrost sul::x:::onscious assumption that peaple with 
disabilities are less tha.."1 fully hurran and therefo::::e are not fully 
eligible for the opportunities, services, and su:prx:>rt systans which are 
available to other people as a rratter of right. 'fue result is rressive, 
society-wide discrilnination. " 

'lhe U.S. Attorney Gena."'C.1., Dick 'lhom.burgh, on behalf of President Bush, 
testified that: 

"Despite the l::::est efforts of all levels of gaverrirrent and the private 
secto::- and the tireless efforts of concerned citizens and advocates 
every....nere, rrany persons v.'d.th disabilities in this Nation still lead 
their lives in an intolerable state of isolation and dependence." 

Einoloyrrent 

Individuals with disabilities experience staggering levels of 
unE!llployrrent and poverty. According to a recent I..ou Harris poll not w:>rking is 
perhaps the truest definition of what it rreans to l::::e disabled in Arrerica. 'IWo-
thirds of all disabled Arrericans l::::etween the age of 16 and 64 are not w:>rking 
at all; yet, a large rrajority of those not w:>rking say that they want to w:>rk. 
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Sixty-six _perce.'1t of \o.Drking-age disabled _persons, who are not \o.Drking, say 
that they v.uuld like to have a job. Translated into absolute tenn.s, this neans 
that about 8.2 million people with disabilities want to \o.Drk but cannot find a 
job. 

Forty _percent of all adults with disabilities did not finish high 
school--three tines rrore than non-disabled individuals. In 1984, fifty percent 
of all adul"t.S with disabilities had household incares of $15,000 or less. 
Arrong non-disabled _persons, only tv.ienty-five percent had household incares in 
this wage bracket. 

President Bush has stated: "The statistics consistently daronstrate that 
disabled people are the poorest, least educated and largest minority in 
.Anerica." 

According to the Lou Harris poll, the rrejority of those individuals with 
.disabilities not W-)rki.ng and out of the lal:::x:>r force, mu.st depend on insurance 
payrrents or gove:r:nrcent benefits for SUPPJrt. Eighty-two percent of people with 
disabilities said they 'WOU.ld give up their governrrent benefits in favor of a 
full-tine job. 

Lou Ha..""Tis' poll also found that large rrejorities of top nan.agers (72 
percent), equal op;:ortunit:y officers (76 percent), and depa.rtnent heads/line 
nan.agers ( 80 perce..'1t) believe that indi vi.duals with disabilities often 
encounter job discrimination frar. employers and that discrimination by 
arployers remains an inexcusable l::arrier to increased arployrrent of disabled 
people. 

According to testiJrony presented to the Cammittee by Arlene !v'..ayerson of 
the Disabilities Rights E:iucation and Defense Fund, the rrejor categories of 
job discrimination faced by people ·with disabilities include: use of standa.,._"iis 
and criteria that have the effect of denying opportunities; failu_-re to provide 
or nake available reasonable acccnmxiations; refusal to hire based on 
presumptions, stereotypes and myths al:::out job perf o:r:rca..11ce, safety, insurance 
costs, absenteeism, and acceptance by C()-Y}Orkers; placarent into dead-end 
jobs; under-anployrrent and lack of prarotion opfX)rtunities; and use of 
application fODIIS and Other pre-atployrrent inquiries that inquire aOOut the 
existence of a disability rather than al:::out the ability to perfonn the 
essential functions of a job. 

Several witnesses also explained that title I of the ADA (arployrrent 
discrimination) is mxieled after regulations imple:renting the Rehabilitation 
Act of 1973, which prohibits discrimination by recipients of Federal 
assistance and requires affinnative action by Federal contractors and that 
o::::rnpliance with these laws has l:Jeen "no big deal." 
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Harold Russell, the chairperson of the President's Carmittee on 
Ercployrrent of People With Disabilities, testified that for a rrejority of 
arployees, for ex.arrple, no reasonable accarm:xiation is required.; for IT\3J1Y 
others the costs can be less than $50. According to the President's Carmittee 
'Which operates the Job Accnmcdation Network, typical accamcdations provided 
for under $50 include: 

-a ti..rrer costing $26.95 with an indicator light allor.YE!d a rredical 
technician who was deaf to perfonn the lalx>rato:ry tests required. for her job; 

-a receptionist who was visually inpaired was provided with a light 
probe, costing $45, which allor.YE!d her to determine which lines on a telephone 
~ ringing, on hold, or in use at her canpany; 

-obtaining a headset for a phone costing $49.95 allov.ierl an insurance 
salesperson with cerebral palsy to write while taDd.ng. 

Witnesses also explained that there will also be a need for nore 
expensive accamcdations, including readers for blind persons and interpreters 
for deaf persons. But even costs for these accamcdations are frequently 
exaggerated. Dr. I. King Jordan, President of Gallaudet University, explaine:i 
to the Carrnittee: 

"Often, interpreters can be hi.red to do other things as well as 
inta....-pret--adminstrative secretaries or professional staff, even, who 
interpret on an only-as-needed ba.sis. Most of the time, people who are 
h.i.re::i who are deaf function without an interpreter exc:ept when they are 
in a m:!eting or except when they are attending a w;:,rkshop or exc-ept when 
there is a very essential need for one-to-one camu.mication. But, I 
think it needs to be made clear to people that the accamcdations are 
not nearly as large as sare people would lead us to believe." 

In strrn, testinony .indicates that the provision of all types of 
reasonable accarm:xiations is essential to acccmplishing the critical goa.l of 
this legislation-to allo,.; individuals with disabilities to be rert of the 
ea::manic mainstream of our society. -

Public Accarm:xiations 

Based on testim:my presented at the hearings and recent national surveys 
and :rer:orts, it is clear that an overwhelming rrejority of individuals with 
disabilities lead isolated lives and do not frequent places of p.lblic 
accarm:x:iation. 

'Ille National Council on Disability surmarized the findings of a recent 
Lou Harris poll: 
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"'lhe survey results dealing with social life and leisure experiences 
paint a sobering picture of an isolated and se::luded p:::ipulation of 
individuals with disab.:.lities. 'lhe large majority of people with 
disabilities do not go to m::wies, do not go to the theater, do not go to 
see musical perfoDTBnces, and do not go to sports events. A substantial 
minority of persons with disabilities never go to a restaurant, never go 
to a grocery store, and never go to a church or synagogue ... 'Ihe extent 
of non-participation of .i.nclividuals with disabilities in social and 
recreational activities is al.anning." 

Several witnesses addressed the obvious question "'Why don't people with 
disabilities fre::JUent places of public aca:::mrcdations and stores as oft.en as 
other Americans?" T'nree major reasons w=re given by witnesses. 'lhe first 
reason is that people with disabilities do not feel that they are welcare and 
can participate safely in such places. 'Ihe second reason is fear and self-
consciousness ab:Jut their disability stemni.ng fran degrading experiences they 
or their friends with disabilities have experienced. 'Ihe third reason is 
architectural, camumication, and t.ransp:Jrtation rerriers. 

Forner Senator Weicker testified that people with disabilities spend a 
lifeti.rre "overcaning not what God v."TOught but what man imposed by custan and 
law." 

Witnesses also testified ab:Jut the need to define places of public 
acccrrm:xiations to include all places open to the p-ublic, not simply 
restaurants, hotels, and places of entert.airment (which are the types of 
es'tablishrrents covere:::i by title II of the Civil Rights Act of 1964) .be'-....ause 
discrimination against people with disabilities is not limited to ~ific· 
categories of public acca:mo:iations. 'lhe Attorney General stated that we must 
bring Americans with disabilities into the nainstream of society "in other 
words, full participation in and access to all asp?Cts of society." 

Robert BlL..~orf, Jr. , currently a Professor of I.aw at the District of 
Columbia School of Law, testify:ing on behalf of the National Easter Seal 
Society, stated: 

" ... it makes no sense to bar discrimination against people with 
disabilities in theaters, restaurants, or places of ente....--t:.airment rut 
not in regard to such iinp::>rtant things as doctors' offices. It IrBkes no 
sense for a law to say that people ·with disabilities cannot be 
discriminated against if they want to buy a pastrami sandwich at the 
lcr....al deli but that they can be discriminated against next door at the 
phanracy where they need to fill a prescrip4""...ion. 'Ihere is no sense to 
that distinction." 
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Witnesses ide.'1tif ie:l t.he ma.jor areas of discrimination that need to be 
a±iressed. 'fue f .L..">-St is lad~ of physical access to facilities. Witnesses 
recognized t.11at it is prO:bably not feasible to require that existing 
facilities be canpletely retrofitted to be nade accessible. However, it is 
appropriate to requi.re m:x:iest changes. Ron ¥...ace, an architect., described 
nurrerous inexp=>....nsive c:hc..."")ges that could be nade to make a facility accessible, 
including installing a p::.__nn:ment or i:crtable ramp over an entrance step; 
installing offset hinges to ·widen a doorway; relocating a vending nachine to 
clear an accessible pa"th; and installing signag£::: to indicate accessible routes 
and features "Yd. th.in facilities . 

Several witnesses also recognized that when renovations are made that 
affect o::::- could affect usability, the renovations should enhance accessibility 
and that ne.dy constructe:l buildings should be fully accessible because the 
additional costs for m:Ur..ing ne-• facilities accessible are often "negligible." 
According to Ron !v'.iace, there is absolutely no reason why ne-.> buildings 
constructed in Arrerica cannot be barrier-free since additional cost is not_.the 
factor. He testified that the problem is that "there is right now no training 
pr:ovided. for designers in our country on how to design for children, older 
people and disabled pe:iple." 

Additional areas of discrimination that witnesses identifie:l include: 
the imposition or application of standards or criteria that limit or exclude 
people with disabilities; the failure to make reasonable m:xlifications in 
policies to allo..-.• .Participation, and a failure to provide aUY.iliazy aids and 
services. 

For example, G._..-eg F...li.bok and Frank B::lwe testified. alxmt "the nee::i for . 
places of public acccrnn:x::iations to take steps to enhance safety for persons 
with he=iring .irrrpa..i..rnets. I.aura Ofte:iahl testified about the lack of access 
and unnecessary dangers visually irrpaire::i people face ber-....ause of lack of 
simple, inexpensive auxiliar_t aids. 

Public $o_rvices 

CLLr:rentl y, Federal law prohil>i ts recipients of Federal assistance fran 
discriminating against individuals with disabilities. ¥.any agencies of State 
and local gove_rnrrent receive Federal aid and thus are currently prohil>ited 
fran engaging in discrimination an the resis of disability. Witnesses 
testified alxmt the ine:pity of limiting protect.ion resed. on the receipt of 
Federal funding. For example, Neil Ha....."tigan, the Attorney G=>....neral fran 
Ilinois, testified. that: 

"Under the current Federal law, the Rehabilitation A..."1:' s 
nondiscrimination requi.rarents are tie:! to the receipt of Federal 
financial assistance. Unfortunately, what this translates to is total 
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confusion for the disable::l. carmunity and. the inability to expect 
ccnsiste."lt Lrea.tnent. Where the...-e is no state law prohibiting 
discriminatory practices, two programs that are exactly alike, except 
for funding sources, can treat people with disabilities ccmpletely 
differently than others who don't have disabilities." 

Mr. Hartigan also focused on the nee::l. to ensure access to polling 
places: "You cannot exercise one of your rrost basic rights as an Arrerican if 
the polling places are not accessible." 'Ihe Ccmni.ttee heard a.rout people with 
disabilities who were forced to vote by absentee ballot before key debates by 
the candidates were held. 

Dr. Mary Lynn Fletcher testifie::l. that access to all public se....""Vices is 
p:rrticularly critical in rural areas, because State and local governrrent 
ac--....ivities are freque."ltly the IMjor ac•dvities in such small towns. Since 
Fe::l.eral aid frequently does not reach small rural towns, current law thus does 
not protect people with disabilities in such areas fran discrimination. ·-· 

Transwrtation 

Transportation is the linchpin which enables people with disabilities to 
be integrated and :rrainstrearred into society. T.i.nothy Cook testifie::l. that 
"access to transportation is the key to or:enJng up education, €!11ployrrent, 
recreation; and other provisions of the [ADA] are rreaningless unless we put 
together an accessible public tranportation system in this country." 'lhe 
National Council on Disability has declared that •·accessible transportation is 
a critical car;xment of a national policy that prarotes the self-reliance and 
self-sufficiency of people with disabilities." 

Harold Russell, testifying for the President's Ccmni.ttee on Employrrent 
of People with Disabilities rrade the sarre point when he stated: 

"To have less than adequate accessible public transfX)rtation services 
for an individual who is protecte::i fran dis.crimination in BTlployrrent, or 
who has received other nurrerous federally funded services, is analogous 
to throwing an 11-foot rope to a cirowning nan 20 feet offshore and. then 
proclaiming you are going rrore than halfway. " 

Witnesses also testified al:x:mt the nee::l. to p.rrsue a ITU.llti-m::dal approach 
to ensuring access for :p:=ople ·with disabilities which provides that all new 
b.lses use::l. for fixed routes are accessible and paratransit is rrade available 
for those v.no cannot use the fixed route accessible buses. 

For sare people with disabilities who lead or w.:mld like to lead 
spontaneous, illde:pandent lives integrated into the carmun.ity, p:rratransit is 
often inadequate or inapprop.:::::-iate for the follCMi.ng reasons, arrong others: 
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the nea:i to rrake reservations in advance often c:x::nflicts with one's work 
schedule or interests in going out to restaurants an:l the like; the cost of 
rides ~ used frequently is often exorbitant; limitatioos an tine of day 
arrl the number of days that the paratransit operates; "'1aiting tine; 
restrictions an use by guests an:l norrlisabled c:x:xtp.mioos who are exclu::ied fran 
accarrpanying the person with a disability; the expense to the public agency; 
arrl restrictions an eligibility placed en use by social service agencies. 

However, witnesses also stressed that there are saxe people with 
disabilities who are so severely disabled that they cannot use accessible 
mainline transit arrl thus there is a nee::l to have a paratransit systan for 
these reople. 

Witnesses also addressed a:tma1 myths al:x:Jut naking mainline hl.ses· 
accessible. Harold Jenkins, the General Manager of the Cambria CO\mty Transit 
Authority in Johnstown, Permsylvania, testified that his systan is 100% 
accessible and operates without problem, notwithstaIXiing hilly teI:rain an::l 
inclarent weather, including sncM, flocx:ling, arxi significant ext.rares in 
tarperature. 

He also explaine:i that~ the decision W!iB initially Dade to nake the 
fleet 100% accessible there i,es fear arxi reluctance an the part of the 
disability camunity, the drivers, arrl the general public. '!rat fear an::l 
reluctance has now disappeared. Jenkins conclu::ie:i that mainline access works 
in his cx:mru.m.ity because of the cx:mnitnent by everyone to nake it work. 'Ihus, 
there is a need to train and educate top nanagercent, drivers, arxi the general 
public as ~11 as the disability camunity. 

'Ihe Ccmni ttee also heard and received written testim::my that the new 
generation of lifts are not having the naintenance problems experienced in the 
i:ast and they can Qferate in inclarent weather. 'Ihe Architectural 
Transfx:>rtatian Barriers Carpliance Board has rep::>rte::l that cur:rentlynost 
problems with lift operation are the direct result of driver error an:l that 
lift maintenance is rut one facet of a gocx:l naintenance program. 'lhus, transit 
authorities reporting problems with lifts are generally those that also rei;:ort 
problems with general naintenance. · 

With respect to intercity transp:>rtaticn, the Carmittee learned alxmt 
reasonably priced lifts that can be installed oo buses which will enable 
people using wheelchairs to have access to these buses. 'lhis is particularly 
critical in rural areas where these buses are often the only m:de of 
tran.sp:>rtation that is available. 

Tele8Cll1TUID..ications 
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Dr. I. King Jordan, President of Gallau:iet University, noted to 
the Ccmnittee that rrore than 100 years ago Alexarxier Graham Bell invente::i the 
telephone in the hope that he a:W.d close the camunicaticn gap between deaf 
arrl hearing people. Acrording to Dr. Jordan: "lbt atl.y did the tel0fhcne not 
help close that gap, rut in nany ways it widened it and has becare one nore 
barrier in the lives of deaf people. " · 

Several ·w:itnesses testifierl arout the critical need to establish relay 
systems which will enable hearing inpai.rErl arrl camunicaticn inpai.rerl perscns 
who use telea::rrm.micatian devices for the deaf ('IDDs) to nake calls to arrl 
receive calls fran irrli viduals using voice tel~. Dr. Jordan explaine:i: 

"'!he s.i.rrplest task often bec:xxtes a major ruroen when we do not have 
access to the telephone: the perscn who w:mts to call a doctor for an 
a.PfOint:Irent or the persoo mo has to call his l:css arrl tell him he 
cannot show up for \tt'Ork that day, scmacne at hare who needs to call a 
plumber to fix a leak, or maybe a theatergoer who ~ts to make 
reservations or go to dinner. " 

Robert Yeager, who operates the Minnesota Relay Service, explained the 
.inportance of the relay this way: 

"As a fo:rrrer relay ~ter myself, I have seen the difference these 
services can nake in people's lives ..• A \oaiail calls an aml:ulance 'When 
her husbarrl has a heart attack; sacecme sets up a job interview arrl gets 
a job; a teenager gets their first date ••• " 

Dr. Jordan surmed up the need for a naticnal. relay systan by stating: 

"'!he ~ is a necessity, arrl it is a necessity for all of us, not just 
people who can hear ••• By requiring nationwide tel~e relay senri.ce 
for everyone, it will help deaf people achieve a level of i.n::iependence 
in anployrcent and p.lblic aco:nm::datians that is sought by other parts of 
the .ADA." 

Enforcement 

Several witnesses €!Dfhasizerl that the rights guaranteed by the ADA are 
neaningless witlmt effective enforcarent provisians. Illinois Attorney 
General Neil Hartigan explained that: 

"'!he whole trick is to make it rrore expensive to break the law than it 
is to keep the law. '!he vast majority of rusinessp=ople ~t to keep the 
law. '!hey just have got a :tottan line they have got to neet. '!hey can't 
have sarel:xx:iy else having an unfair O:Xtif€titive advantage by getting 
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away with a discriminatory practice. '.Ihat is why we need teeth in the 
law. 'lllat is why we p.it the penalties in the law and the darrages in the 
law. 

Mr. Hartigan explained that the inclusicn of penalties arrl darrages is 
the driving force that facilitates voluntary cxxrpliance: 

"When you don't have the penalties, them is no enforcauent 
possibilities. Right now. . • we can have tradi tianal as well as p.mi ti ve 
danages. We can have injunctive activity. We have got a range of weap:ins 
we can use if we have to use than. But, the fact that you've got it, the 
fact they know you are serious aOOut it, keeps you fran having to use 
it. We have 3,000 cases~ we haven't had to go to oourt." 

In sum, the unfortunate truth is that individuals with disabilities are 
a discrete and insular minority \ttlO have been faca:i wtih restrictiCl'lS and 
limitations, subjected to a history of p.rq:oseful ~ treatnent, and 
relegate:i to a i;x:>sitian of political powerlessness in our society, ba.sa::i an 
characteristics that are beyon:i the cantrol of such individuals arrl resulting 
fran stereotypic assumptions not truly indicative of the ability of such 
individuals to participate in arrl cantrihrt:e to society. 

'Ihe Effects of Discrimination en Irrlividuals with Disabilities 

Discrimination has m:my different effects oo individuals with 
disabilities. Arlene M:iyersan of the Disabilities Rights E:iucatioo and ~fense 
Fund testified al::x:rut the nature of discriminaticn against people with 
disabilities: 

"'Ihe discriminatory nature of policies arrl practices that excltrle and 
segregate disabled people has been abscurerl by the unchallenge:l e:auation 
of disability with incapacity arrl by the gloss of 'gcxxi intenticns.' '!he 
innate biological arrl fhysical 'inferiority' of disabled people is 
considered self~t. '!his 'self-evident' prop:>Sition has serverl to 
justify the exclusion and segregation of disabled people fran all 
aspects of life. '!he social consequences that have attached to being 
disabled often bear no relationship to the i;:hysical or Iteltal 
limitations .ilrp:::>Sed by the disability. For exanple, being paralyzed has 
rreant far rrore than being unable to 'W6lk-it has neant being exclude:i 
fran p.iblic schools, being denied atployrrent opp:>rtunities, and being 
deare:::i an 'unfit :parent.' 'll\ese injustices oo-e.x.ist with an a~ 
of charity and concem for disabled people. " 
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that: 
Dr. I. King Jordan, the President of Gall.audet University, explained 

"Discrimination occurs in every facet of oor lives. 'lhere is not a 
disabled .Arrerican alive today who has not experienced sane fonn of 
discrimination. Of oourse, this has vei:y serious consa:;ruences. It 
destroys healthy self-concepts and slowly ercxies the human spirit. 
Discrimination does not belong in the lives of disabled people." 

Judi th HeLmiann explained that: "In the ~, di sabi 1 i ty has been a cause 

of shane. 'lhis forced acceptance of secx:n:i-class citizenship has strippe:i us 
as disabled p::ople of pride and dignity .•• 'lhis stigrra scars for life. " 

Discrimination produces fear and reluctance to participate. Robert 

Burgdorf and Harold Jenkins testified that fear of mistreatnent and 
discrimination and the existence of architectu.ral, transportaticn, and 

cxmm.mication terriers are critical rea.salS why i.rx:lividuals with disabilities 
don't p:1rticipate to the sane extent as narrli.sabled people in µiblic 
aca:i111odations and transportation. 

Dr. Mazy Lynn Fletcher testified aOOut the factors that isolate people 
with disabilities and then explained that \ttel ooe ad:is the rural factor an 
top of eve:rything else it "obliterates the perscn. " 

Discrimination results in social isol.aticn and in sare cases suicide. 

Justin Dart testified before the carmittee aboot hcM several of his 
brothers had ccmnitterl suicide l::ecause of their disabilities and aboot a 
California \t.'Cll'an, a nother, a TV director before becaning disabled who said to 

him: 

''We can go just so long constantly reaching dead erxis. I am brake, 
degraded., and angcy, have attarpted suicide three ti.Ires. I kru::M 

hundreds. .Most of us tJ:y, rut 'Wilich way and ~ can we g::>? What and 
who can we be? If I were unde.rstcx:rl, I ~d have saiething to live 
for." 

'!he Effects of Discrimination on Society 

'!he Carrnittee also heard testim:ny and reviewed rep::>rts ccnchrling that 

discrimination results in deperrlency on social welfare pro:Jrans that cost the 

taxpayers mmecessary billions of dollars each year. Sandy Parrino, the 
cha.iip:rrson of the National Council en Disability, testified that 
discrimination places p::ople with disabilities in cha.ins that: 
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"bin:i mmy of the 36 million people into a b::lrrlage of W1just, \.lil\ral1ta:i 
depen:iency on families, charity, an::i social welfare. Deperrlency that is 
a najor and totally unneccesary contrib..ltar to p.iblic deficits and 
private expenditures." 

She a.died that: 

"it is contrary to soun::i principles of fiscal resp:msihlity to sperxi 
billions of Federal tax dollars to relegate people with djsabjJjties to 
:p:isi tions of deperrlency UfOll p.iblic support. " 

President Bush has stated: 

"On the cost side, the National Council on the Ban::licapped states that 
current spending an disability benefits am prog:cams exceerls $60 billion 
annually. Exclucling the millicns of disabled~ want to work fran the 
arployrrent ranks costs society literally billions of dollars annually in 
SUH?Ort payrrents and lost incare tax revenues. " 

Attorney General llio:cnW:rgh ackied that: 

"We nust recognize that passing a:rrprehensi ve civil rights le:Jislation 
p:cote...-ting persons with disabilities will have di:cect arrl tangible 
benefits for our count:cy ••• Certainly, the elimination of erployrrent 
discrimination and the nainstrearai.ng of i:ersoos with disabilities will 
result in nore persons with disabilities 'llOrking, in increased earnings, 
in less dependence on the Social Security systan for financial sur:µ>rt, 
in increased spending an consuner gocxis, arrl increased tax revenues. " 

Justin r:art testified that it is discrimi.naticn an::i segregaticn that are 
preventing persons with disahj 1 jties fran b=rrming self-reliant: 

"and that are driv!'ng us inevitably towards an econanic an::i rcoral 
disaster of giant, paternalistic welfare b..u:eacracy. w= are al.ready 
paying \ll'laf fordable arrl rapidly escalating billians in p.iblic an::i 
private furrls to maintain ever-increasing millians of :p:>t:Sltially 
prcxiucti ve .Arrericans in W1just, \Jil\aaJlted deperrlency. " 

'lllus, discrimination nakes people with disabilities deperrlent oo social 
welfare programs rather than allowing than to l:e taxpayers am ccnsuxrers. 

Discrimination also deprives oor Nation of a valuable source of lal:or in 
a pericxl of laOOr shortages in certain jabs. 

President Bush has stated: "'llle Unita:i States is nCM beginning to face 
labor shortages as the h3.by l:x:x:Irers rrove t.h:rough the 'WOrk force . 'llle disabled 
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of fer a p:x:>l of talented "WOrlcers whan we sinply cannot af foi:d to ignore, 
especially in connection with the high tech growth irrlustries of the future." 

Jay Rochlin, the executive director of the President's Carm.i.ttee an 
Erploynent of PeJple with Disabilities, has stated: 

'"lhe deru:xJraihl.cs have given us an unprecedented 20 year wird:::Jw of 
opp:>rtuni ty. Employers will be desperate to firrl qualified enployees. Of 
necessity, they will have to look beyarrl their tradi ticnal sources of 
personnel and work to attract minorities, \tOIB11 arxi others for a new 
workforce. Q.ir challenge is to insure that the largest minority, people 
with disabilities I is includ£rl • n 

Discrimination also negates the billioos of dollars we invest each year 
to erlucate our children and youth with disabilities arrl train arrl rehabilitate 
adults with disabilities. Dr. I King Jordan testified that "W3 nust stop 
sending disabled youth oonflicting signals. Jmerica irekes substantial 
invest:rrents in the education arrl develoµcent of these young people, then we 
deny them the Of'P)rtm'lity to succeed arrl to graduate into a world that treats 
them with dignity and respect, " 

Sylvia Piper, a parent of a child with developrental disabilities 
testified that: "W3 have invested in ran, s future. .Arrl the Ankeny p.lblic 
School District has Il'ade an invest::Irent in ran' s future. • • Are we going to 
allCM this investrrent of tine, energy, arrl dollars, not to nenticn ran' s 
ability arrl quail ty of life, to cease \tw'hen he reaches age 21? 11 

Attorney General 'Ihomburgh nade the sane FOint in his testim:ny: 

"'llle continued naintenanoe of these barriers imposes staggering ea::ncmi.c 
an:i social costs an:i inhibits our sincere arrl substantial Fe:ieral. 
ccmnitrrent to the education, rehabilitation, arrl arploynent of per5Cl'lS 
with disabilities. 'lhe elimination of these barriers will enable society 
to benefit fran the skills an:i talents of .p:rrsons with disabilities arrl 
will enable persons with disabilities to lead nore prcrluctive lives. " 

Current Federal and State raws Are Inada;:ruate; Need for Ca!prehensi ve Federal 
I.alislation 

State laws are i.nadEquate to ac:k:iress the p:rrvasive problars of 
discrimination that people with disabilities are facing. As Neil Hartigan, 
testified, "this is a crucial area where the Federal govemirent can act to 
establish \.lll.ifonn m:inim.:an requi.renents for accessibility. n 

Mmi.ral watkins, testified that "My predecessor [ Sarrly Parrino] here 
this rroming said enough tirre has, in my opinion, l:::een given to the States to 
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legislate what is right. Too many States, for whatever reason, still 
perpetuate a:mfusion. It is tine for Fe:ieral action." 

According to Harold Russell: 

'"!he fifty State Govemors' Carmittees, with whan the President's 
Carmittee works, rep:>rt that existing state laws do not adequately 
camter such acts of discriminaticn." 

Current Federal law is also inadequate. Currently, Federal anti-
discr.llnination laws only address discrimi.naticn by Federal agencies arrl 
recipients of Federal financial assistance. Ia.st year, Congress a:rrended the 
Fair Housing Act to prohibit discrimination against people with disabilities. 
~, there are still no protections against discrimination by erployers in 
the private sector, by places of plblic accxmtcdation, by State arrl local 
govenment agencies that do not receive Federal aid, and with respect to the 
provision of teleccrrm.mication ser:vices. With respect to the provision of 
accessible t.ransp:>rtation ser:vices, there are still mi.sintez:pretatians by 
executive agencies and sare cnirts regan:ling transp:>rtation by plblic entities 
arx:i lack of protection against private transp:>rtation a::.up:mies. 

'!he need to enact amibus civil rights legislation for .i.Jrlividuals with 
disabilities was one of the major :recamenc:iatians of the National Council an 
Disability in its two nost recent rep::>rts to Congress. In fact S. 2345, the 
Arrericans With Disabilities Act of 1988, intrcducai during the lOOth Congress, 
was developed by the COlmcil. 

'!he need for amibus civil rights legislaticn was also one of the major 
:recatm:!rrlations of the Presidential Carmissian on the HIV Epidemic: 

"Canprehensive Federal anti-<iiscrimi.nation legislation, which prohibits 
discrimination against persons with disabilities in the plblic arx:i 
private sectors, incltrling employneit, housing, plblic accxmtodatians 
and pnticipation in govemrrent programs should be enacta:i. All persons 
with symptanatic or asynptatatic HIV infection should be clearly 
included as persons with disabilities 'Who are a::wered by the anti-
discrllninatian protections of this legislaticn." 

Attomey General 'lllomb.lrgh, on behalf of President Bush, also testified 
al::out the importance of enacting ccnprehensive civil rights legislaticn for 
people with disabilities: 

"'!he Catmittee is to be ccmrerrle1 for its efforts in drafting S. 933. 
cne of its IIOSt impressive strengths is its ccnprehensive character. 
Over the last 20 years, civil rights laws protecting disabled ~ 
have teen enacted in piecareal fashion. 'lhus, existing Fe:ieral laws are 
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like a patchwork quilt in nee:i of repair. '!here are holes in the fabric, 
serious gaps in coverage that leave persons with disabilities without 
adequate civil rights protectioos." 

Vision for the Future 

Many of the witnesses describe::i the visioo of the Am=ricans With 
Disabilities .Act. 

Sandy Parrino testified that: 

"Martin :Wther King had a dream. We have a vision. Dr. King dream:rl of 
an Arrerica "where a person is jl.rlgerl not by the color of his skin, but 
by the content of his character.' ADA.'s vision is of an Arrerica where 
persons are judga:i by their abilities am not on the basis of their 
disabilities. " 

Tony Coelho shared the following observation with the Ccmnittee: 

"While the charity m:del onc-e represente:i a step foi:ward in the 
treat:nent of persons with hazrlicaps, in tcday's society it is 
irrelevant I inappropriate am a great disserviC'e • Q.ir m:x:iel Jil.lSt change• 

Disabled people are scnet.ines impatient, am scnet.ines angry, but for 
gcxxi reason-they are fed up with discrimination am exclusicn, tired of 
denial, am are eager to seize the challenges am ~ties as 
quickly as the rest of us." 

Dr. Jordan testified that the ADA. is necessary to daIOn.strate that 
disabled peq>le: 

II can have the sane aspirations am dreams as other Anerican citizens• 
Disabled people know that their dreams can be fulfilled. " 

Dr. Jordan also testified that passage of the ADA.: 

"will tell disable::i Am=ricans that they are in:ieErl equal to other 
Arrericans am that discriminaticn tC1t.ard disabled i:ersoos will no longer 
be tolerate:i in our countJ:y. It will also make a PJWerlul statarent to 
the w::>rld that 11ll'erica is true to its idea.ls. 'lhat is the full rcea.sure 

of the Jmerican dream." 

Perry Till.nan, a Vietnam veteran, testified that: 

"I did my job when I was called on by my countJ:y. N:M it it your job am 
the job of everyone in Congress to make sure that~ I lost the use of 
my legs I didn't lose my ability to achieve my dreams. Myself am other 
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veterans before ne fought for freerlan for all .Arreri.cans. But 'When I cane 
hare and I fourd out that \tlhat I fought for applied to everyone rut rre 
and other harrlicapperl people, I couldn't stop fighting. I have fought 
since my injury in Vietnam to regain my rightful place in society. I ask 
that you now join ne in errling this fight and give quick and favorable 
consideration to the ADA in order to allc:M all Arrericans, disabled or 
not, to take part equally in Arrerican life." 

Conclusion 

In oonclusion, there is a canpelling neerl to provide a clear an1 
ccrnprehensive national m:m:iate for the elimination of discrimination against 
individuals with disabilities and for the integration of persons with 
disabilities into the econanic and social mtinstream of .Anerican life. 
Further, there is a need to provide clear, strong, c:x:nsistent, enforeceable 
standards addresssing discrimination against irrlividuals with disabilities. 
Finally, there is a neerl to ensure that the Federal govenment plays a central 
role in enforcing these starrlards on behalf of i..rrli viduals with disabilities. 

'!he difficult task before the Ccmnittee arrl, indeed, the Congress is to 
establish standards that fulfill this narrlate in a clear, balanced, arrl 
reasonable manner. 'Ibe carmittee believes that this legislation has done that. 
'Ihis report explains in detail hc:M that balance has been st.nick. 
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V. SUMMARY OF COMMITTEE ACTION 

s. 933 was brought for markup at the Committee on Labor and 
Human Resources executive session on August 2, 1989. At that 
time, the Committee discussed three amendments, of which two were 
adopted. Senator Harkin offered an amendment in the nature of a 
substitute, which included amendment no. 541, proposed by Senator 
McCain concerning telecommunications relay services. Senator 
Hatch proposed amending the Substitute by adding a provision 
concerning technical assistance, which was adopted by voice vote. 
Senator Hatch offered and then withdrew an amendment that would 
have extended the scope of coverage to include the Congress. 

The Committee voted to adopt and report S.933, as amended, 
as an amendment in the nature of a complete substitute, by a roll 
call vote of 16-0. 
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VI • . EXPIANATIOO OF 'lliE LEI:iISIATIOO 

DEFINITIOO OF 'lliE TmM "DISABILITY" 

Section 3(2) of the legislation defines the tenn "disability" for 
p.rrt:eses of this legislation. 'llle definition of the tenn "disability" inclu:ierl 
in the bill is carparable to the definition of the tenn "in:lividual with 
harrlicaps" in section 7 ( 8 )( B) of the Rehabili tatioo Act of 1973 and section 
802(h) of the Fair lhlsing Act. 

It is the Carmittee's intent that the analysis of the term •irrli.vidual 
with handicaps" by the Departnent of Health, El::iucatian, and Welfare of the 
regulations .i.nplenenting section 504 (42 Ferl. Reg. 22685 et. seq (May 4, 
1977) ) and the analysis by the Departnent of lbusing and UJ:b?m DevelOfllSlt of 
the regulations .i.nplarenting the Fair !bu.sing ~ts Act of 1988 ai;:ply to 
the definition of the tenn "disability" inchrled in this legislaticn. 

'llle use of the tenn "disability" instead of "han:iicap" and the tenn 
"individual with a disability" instead of ".imi vi.dual with han:iicaps" 
represents an effort by the Carmittee to make use of up-to-date, cun:ently 
accepted tenninology. In regard to this legislation, as ~ as in other 
contexts, the Congress has been afPrlsed of the fact that to nany .in:lividuals 
with disabilities the tenni.nology awlierl to them is a very significant and 
sensitive issue. 

As with racial and etlmic epithets, the choice of teIIns to ai;:ply to a 
person with a disability is overlaid with stereotypes, patrc:nizing attitu:ies, 
and other erotianal connotations. 1'Bny in:lividuals with disabilities and 
organizations representing than abject to the use of such teDDs as 
"harrlicapped person" or "the han:iicapped." In recent legislatioo, Congress has 
beglm to recognize this shift in tenninology, e.g. , by changing the nane of 
the National Camcil an the Harrlicai;:p:rl to the National Council oo Disability. 

'lhe Carmittee coocluderl that it \oie.S iq:ortant far the cunent 
legislation to use tenni.nology rrost in line with the sensibilities of m:::>st 
Atrericans with disabilities. It> change in definition or suhstanoe is interrled 
nor should be att.ril:uted to this change in fhraseology. 

'lhe teJ:m "disability" means, with respect to an irx:lividual-

(1) a physical or IIEntal .inpa.iimant that sul:stantially limits cne or 
nore of the najar life activities of such in:lividual; 

(2) a recoI:d of such an inpa..i.Imant; or 

(3) being regarded as having such an inpa..i.Imant. 

'lhe first prong of the definitioo includes any in:lividual who has a 
":Eiiysical or nental .inpa.iimant. " A r:hysical or mental .inpa.iimant means-
(!) any physiological disorder or condition, o::>sm:!tic disfigura:rent, or 
anatanical loss affecting one or rrore of tJ1e following l:x:dy systems: 
neurological; nusculoskeletal; special sense organs; respiratory, including 
speech organs; cardiovascular; reprcx::iuctive, digestive; genito-urinary; hemic 
and lyrrP"latic; skin; and errlocrine; or (2) any rrental or psychological 
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disorder, such as rcental retardation, organic brain syrxirare, ercot.ional or 
nental illness, arrl specific leaming disabilities. 

It is not possible to inchxie in the legislation a list of all the 
specific conditions, diseases, or infections that would canstitute filysical or 
nental .iirp3.i..Drents because of the difficulty of ensuring the ccnprehensiveness 
of such a list, particularly in light of the fact that new disorders nay 
develop in the future. 'Ihe tenn inclu::ies, however, such corrli. tiCllS, diseases 
arrl infections as: orthopedic, visual, speech, arrl hearing iirpai..Dlents, 
cerebral palsy, epilepsy, nuscular d:ystl:oply, nnltiple sclerosis, infection 
with the fhman Inm.mcrleficiency Virus, cancer, heart disease, diabetes, :aental 
retardation, enotional illness, specific leaming disabilities, drug 
addiction, arrl ~coholisrn. 

'!he tenn "Ii'IYsical or nental .impainrent" does not inchrle sin"ple 
physical characteristics, such as blue eyes or black hair. Further, because 
only physical or rcental .impainrents a;e included, envi..rarmental, cultural, an1 
econanic disadvantages are not in than.selves covera:L For exanple, having a 
prison record does not c:x:nsti tute having a disability. Age is not a 
disability, nor is harosexuali ty. Of course, if a person who has any of these 
characteristics also has a i:;itysical or Deltal .inpllment, such as epilepsy, 
the person nay be cansidere:i as having a disability for purp:>ses of this 
legislation. 

A ?lYsical or rcental .inpllment does not cxnstitute a di sabi H ty un:ier 
the first prong of the definition for purp:>ses of the~ unless its severity 
is such that it results in a "substantial limitaticn of ooe or nore rrajor life 
activities." A "rrajor life activity" neans functiCllS such as caring for one's 
self I perfonning nanual tasks I w:tlking I seeing I hearing I speaking I breathing I 
learning t aJ'rl w::>rldng • 

For ex:arrple, a person who is paraplegic will have a substantial 
difficulty in the rrajor life activity of w:tlking; a deaf persan will have a 
substantial difficulty in hearing aural o:nm.micatioos; arrl a person with lung 
disease will have a suretantial limitaticn in the major life activity of 
breathing. As noted by the U.S. Departnent of Justice, ".AI;plicatian of Secticn 
504 of the Rehabilitation .Act to HIV-Infected. In1ividuals," Septati::er 27, 
1988, at 9-11, a person infected. with the Hi.man Imn.mcdeficiency Virus is 
covera:i urrler the first prcng of the definiticn of the tenn "di sahi 1 i ty." 

Persons with mi.nor, trivial .inpllments, such as a s.inple infected 
finger are not iIIpai.red in a rrajor life activity. A person is cansidera:i an 
irrlividual with a disability for r;m:p:>SeS of the first prong of the definition 
\ttsl the irrlividual's .i.np:rtant life activities are .restri.ctErl as to the 
carrli tioos, rranner, or duration urrler W.c:h they can be perfomed in 
cx:mparison to nost people. A persan who can 'W:l.llc for 10. miles cxxitinuously is 
not substantially limiterl in w:tlking nerely because on the eleventh mile, he 
or she begins to experience pain because nost people would not be able to 'W:l.llc 
eleven miles without experiencing sare discanfort. 1-breover, whether a person 
has a disability should be assessed withcut regard to the availabilty of 
mi ti gating rcea.sures, such as reasonable acccmrodations or auxiliary aids. 

'Ihe serond prong of the definiticn of the term "disability" includes an 
irrlividual who has a record of such an imfe.inrent, i.e., an irrlividual who has 
a history of, or has been misclassified as having, a nental or physical 
.irnpaiment that substantially limits one or nore rrajor life activities. 
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'lhl.s provision is included in the definition in part to protect 
individuals who have recovererl fran a }ilysical or nental impainrent which 
previously substantially limited then in a ne.jor life activity. Discr.i.mi.naticn 
on the basis of such a past impaiment would be prohibited urrler this 
le:;Jislation. Frequently occurring exanples of the first group (i.e., those who 

have a history of an impaiment) are persons with histories of nental or 
arotional illness, heart disease, or cancer; exanples of the secarrl group 
(i.e., those who have been misclassifierl as having an impainrent) are i:ersans 

who have been misclassifierl as nentally .retarda::i. 

'1he third prong of the definition incllrles an individual \tilo is 
.regarda:i as having a oovered i.mpai.IIrent . '!his third prong incltdes an 
individual who has a }ilysical or nental impainrent that does not substantially 
limit major life activities, but that is treated by a covered entity as 

constituting such a limitation. '!he third prcng also includes an individual 
who has a physical or nental impaiment that sumtantially limits ne.jor 
activities only as a result of the attitOOes of others tCM'9.rd such impainrent 
or has no physical or nental impaiment rut is treated by a oovered entity as 
having such an impaiment. 

'1he rationale for this third prcrig was clearly articulated by the U.S. 
Suprare Court in School Board of Nassau CO\mty v. Arline 480 U.S. 273 (1987). 
'Ille Court noted that Congress inclu::ied this third prong because it was as 

concemed al:x:mt the effect of an i.mpai.IIrent on others as it was about its 
effect on the individual. As the Court noted, the third prong of the 
definition is designed to protect individuals \tilo have .llrp:U:arents that do not 
' in fact substantially limit their functicni.ng. 'Ille Court explained: "Such an 

impainrent might not di.m.i.nish a person's J;itysical or nental capabilities, rut 
could nevertheless substantially limit that person's ability to~ as a 
result of the negative reactions of others to the inp:iinrent." 480 U.S. at 
283. 

'1he Court went on to conclude that: "By anerrling the definiticn of 
'handicapped individual' to include not cnly those '1t1o are actually J;ilysically 
inpaired but also those who are regarderl as inpai.red curl 'Wllo, as a result, are 

substantially limited in a ne.jor life activity, Cc.ogress acknowledged that 
society's accurn.tlated myths and fears aln.tt dj sabi li ty arrl diseases are as 
handica:pping as are the physical limitations that flow fran actual 
impainrent 0 II 

'lhis third prong is particularly inp;)rtant for individuals with 
stigrratic Corrlitions that are vieNEd as J;itysical inp3irnents rut do not in 
fact result in a substantial limitaticn of a ne.jor life activity. For exanple, 
severe burn victims often face discrimination. 

Another inp:>rtant goal of the third proog of the definiticn is to ensure 
that persons with rre:li.cal oorrl.itions that are urrler control, curl that 
therefore do not currently limit major life activities, are not discriminated 
against on the basis of their rre:li.cal cx:>rd.i ticns • For exanple, i.rrli viduals 
with controllerl diabetes or epilepsy are often denierl jabs for which they are 

qualifierl. Such denials are the result of negative attitu:ies an:i 
misinfo.metion. 

Other examples of individuals who fall within the ".regarderl as" prong of 
the definition include people who are rejected for a particular job for which 
they a:pply because of findings of a back al:nornality on an x-ray, 
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notwithst:arrling the absence of any syrrptcms, or people who are reject.Erl for a 
particular job solely because they -wear hearing aids, even though such people 
nay canpensate substantially for their hearing iIIpai.Inents by using their 
aids, speechread.i.ng, and a variety of other strategies. 

A i;::erson who is exclu:ied fran any activity oovered under this .Act or is 
otherwise discriminated against because of a oovered entity's negative 
attitudes ~ disability is being treated as having a disability which 
affects a najor life activity. For exaq>le, if a plblic acmmodatioo, such 
as a restaurant, refused entry to a perSCX1 with cerebral palsy because of that 
person' 6 piysical appearance I that person w:JUld be oovered under the third 
prong of the definition. Similarly, if an arployer refused to hi.re saneane 
because of a fear of the "negative reactiCllS" of others to the i:rrlividual, or 
because of the anployer's perception that the awlicant had a djsabjljty which 
prevented that person fran ~rking I that perSCX1 w:iul.d be oovera:i u00er the 
third prong. See, e.g., Arline, 480 U.S. at 284; D:>e v. Centi.nela lbspital, 
57 U.S.L.W. 2034, N:>. CV-87-2514-P.AR (C.D.Cal., June 30, 1988), 'lbornhi.11 v. 
Marsh, 49 FEP Cases 6 (Feb. 2, 1989) (9th Cir. 1989). 
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TITLE I-EMPLOYMENT 

Title I of the legislation sets forth prohibitions against 
discrimination on the basis of disability by employers, employment 
agencies, labor organizations, or joint labor-management committees 
(hereinafter referred to as "covered entities") with respect to hiring 
and all terms, conditions, and privileges of employment. 

Scope of Coverage 

The bill covers employers (including governments, governmental 
ag~ncies, and political subdivisions) who are engaged in an industry 
affecting commerce and who have 15 or more employees for each working 
day in each of 20 or more calender weeks in the current or preceding 
calender year and any agent of such a person; except, for the two 
years following the effective date of title I, only entities with 25 
or more employees are covered. Additional entities covered by title I 
of the legislation are employment agencies, labor organizations, or 
joint labor-management committees. 

Consistent with title VII of the Civil Rights Act of 1964, the 
term ''employer'' under this legislation does not include (i) the 
United States, a corporation wholly owned by the government of the 
United States, or an Indian tribe; or ~(ii) a bona fide private 
membership club (other than a labor organization) that is exempt from 
taxation under section 50l(c) of the Internal Revenue Code of 1986. 

Definitions 

Several of the definitions set out in title VII of the Civil 
Rights Act of 1964 are adopted or incorporated by reference in this 
legislation (Commission, employer, person, labor organization, 
employment agency, commerce, and industry affecting commerce). The 
term "employee" means an individual employed by an employer. The 
exception set out in title VII of the Civil Rights Act of 1964 for 
elected officials and their employees and appointees has been deleted. 

Actions Covered by This Legislation 

Section 102(a} of the legislation specifies that no covered 
entity shall discriminate against any qualified individual with a 
disability because of such individual's disability in regard to job 
application procedures; the hiring or discharge of employees, employee 
compensation, advancement, job training, and other terms, conditions, 
and privileges of employment. 

The phrasing of this section is consistent with regulations 
implementing section 504 of the Rehabilitation Act of 1973. Consistent 
with these regulations, the phrase "other terms, conditions, and 
privileges of employment• includes: (1) recruitment, advertising, and 
the processing of applications for employment; (2) hiring, upgrading, 
promotion, award of tenure, demotion, transfer, layoff, termination, 
right of return from layoff, and rehiring; (3) rates of pay or any 
other form of compensation and changes in compensation; (4) job 
assignment, job classification, organizational structures, position 
descriptions, lines of progression, and seniority lists; (5) leaves of 
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absence, sick leave, or any other leave; (6) fringe benefits available 
by virtue of employment, whether or not administered by the covered 
entity; (7) selection and financial support for training, including 
apprenticeship, professional meetings, conferences, and other related 
activities, and selection for leaves of absence to pursue training; 
and (8) employer-sponsored activities, including social or 
recreational programs. 

Qualified Individual With a Disability 

The term "qualified individual with a disability" is defined in 
section 101(7) of the bill to mean an individual with a disability 
who, with or without reasonable accommodation, can perform the 
essential functions of the employment position that such individual 
holds or desires. 

This definition is comparable to the definition used in 
regulations implementing section 501 and section 504 of the 
Rehabilitation Act of 1973. The phrase "essential functions" means job 
tasks that are fundamental and not marginal. The point of including 
this phrase within the definition of a "qualified individual with a 
disability" is to ensure that employers can continue to require that 
all applicants and employees, including those with disabilities, are 
able to perform the essential,· i.e., non-marginal functions of the job 
in question. 

As the 1977 regulations issued by the Department of Health, 
Education, and Welfare pointed out "inclusion of this phrase is useful 
in emphasizing that handicapped persons should not be disqualified 
simply because they may have difficulty in performing tasks that bear 
only a marginal relationship to a particular job." 42 Fed. Reg. 22686 
(1977). In determining what constitutes the essential functions of the 
job, consideration should be given to the employer's judgment 
regarding what functions are essential as a matter of business 
necessity. 

The basic concept is that an employer may require that every 
employee be qualified to perform the essential functions of a job. 
The term "qualified" refers to whether the individual is qualified at 
the time of the job action in question; the mere possibility of future 
incapacity does not by itself render the person not qualified. 

By including the phrase "qualified individual with a disability," 
the Committee intends to reaffirm that this legislation does not 
undermine an employer's ability to choose and maintain qualified 
workers. This legislation simply provides that employment decisions 
must not have the purpose or effect of subjecting a qualified 
individual with a disability to discrimination on the basis of his or 
her disability. 

Thus, under this legislation an employer is still free to select 
the most qualified applicant available and to make decisions based on 
reasons unrelated to the existence or consequence of a disability. For 
example, suppose an employer has an opening for a typist and two 
persons apply for the job, one being an individual with a disability 
who types· 50 words per minute and the other being an individual 
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without a disability who types 75 words per minute, the employer is 
permitted to choose the applicant with the higher typing speed. 

On the other hand, if the two applicants are an individual with a 
hearing impairment who requires a telephone headset with an amplifier 
and an individual without a disability, both of whom have the same 
typing speed, the employer is not permitted to choose the individual 
without a disability because of the need to provide the needed 
reasonable accommodation. 

In the above example, the employer would be permitted to reject 
the applicant with a disability and choose the other applicant for 
reasons not related to the disability or the accommodation or 
otherwise prohibited by this legislation. In other words, the 
employer's obligation is to consider applicants and make decisions 
without regard to an individual's disability, or the individual's need 
for a reasonable accommodtion. But, the employer has no obligation 
under this legislation to prefer applicants with disabilities over 
other applicants on the basis of disability. 

Under this legislation an employer may still devise physical and 
other job criteria and tests for a job so long as the criteria or 
tests are job-related and consistent with business necessity. Thus, 
for example, an employer can adopt a physical criterion that an 
applicant be able to lift fifty pounds, if that ability is necessary 
to an individual's ability to perform the essential functions of the 
job in question. 

Moreover, even if the criterion is legitimate, the employer must 
determine whether a reasonable accommodation would enable the person 
with the disability to perform the essential functions of the job 
without imposing an undue hardship on the business. 

Finally, this legislation prohibits use of a blanket rule 
excluding people with certain disabilities except in the very limited 
situation where in all cases physical condition by its very nature 
would prevent the person with a disability from performing the 
essential functions of the job, even with reasonable accommodations. 

It is also acceptable to deny employment to an applicant or to 
fire an employee with a disability on the basis that the individual 
poses a direct threat to the health or safety of others or poses a 
direct threat to property. The determination that an individual with a 
disability will pose a safety threat to others must be made on a case-
by-case basis and not be based on generalizations, misperceptions, 
ignorance, irrational fears, patronizing attitudes, or pernicious 
mythologies. 

The employer must identify the specific risk that the individual 
with a disability would pose. The standard to be used in determining 
whether there is a direct threat is whether the person poses a 
significant risk to the safety of others or to property, not a 
speculative or remote risk, and that no reasonable accommodation is 
available that can remove the risk. (See section 102(b) of the 
legislation). See also School Board of Nassau Countv v. Arline, 480 
U.S. 273 (1987). For people with mental disabilities, the employer 
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must identify the specific behavior on the part of the individual that 
would pose the anticipated direct threat. 

Making such a determination requires a fact-specific 
individualized inquiry resulting in a "well-informed judgment grounded 
in a careful and open-minded weighing of the risks and alternatives." 
Hall v. U.S. Postal Service, 857 F.2d 1073,1079 (6th Cir. 1988), 
quoting Arline. See also Mantolete v. Bolger, 757 F.2d 1416 (9th Cir. 
1985) and Strathie v. Dept. of Transportation, 716 F.2d 227 (3d Cir. 
1983). 

With respect to covered entities subject to rules promulgated by 
the Department of Transportation regarding physical qualifications for 
drivers of certain classifications of motor vehicles, it is the 
Committee's intent that a person with a disability applying for or 
currently holding a job subject to these standards must be able to 
satisfy these physical qualification standards in order to be 
considered a qualified individual with a disability under title I of 
this legislation. 

In light of this legislation, the Committee expects that within 
two years from the date of enactment (the effective date of title I of 
this legislation), the Secretary of Transportation will undertake a 
thorough review of these regulations to ascertain whether the 
standards conform with current knowledge about the capabilities of 
persons with disabilities and curren~ly available technological aids 
and devices and in light of section 504 of the Rehabilitation Act of 
1973 and make any necessary changes within the two year period. 

Specific Forms of Discrimination Prohibited. 

As explained above, section 102(a) of the bill includes a general 
prohibition against discrimination on the basis of disability against 
a qualified individual with a disability. Section 102(b) of the bill 
specifies specific forms of discrimination that are prohibited by 
section 102(a). 

Section 102(b)(l) of the legislation specifies that the term 
"discrimination" includes limiting, segregating, or classifying a job 
applicant or employee in a way that adversely affects the 
opportunities or status of such applicant or employee because of the 
disability of such applicant or employee. 

Thus, covered entities are required to make employment decisions 
based on facts applicable to individual applicants or employees, and 
not on the basis of presumptions as to what a class of individuals 
with disabilities can or cannot do. 

For example, it would be a violation of this legislation if an 
employer were to limit the duties of an individual with a disability 
based on a presumption of what was best for such individual or based 
on a presumption about the ability of that individual to perform 
certain tasks. Similarly, it would be a violation for an employer to 
adopt separate lines of progression for employees with disabilities 
based on a presumption that no individual with a disability would be 
interested in moving into a particular job. 

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 65 of 146



It would also be a violation to deny employment to an applicant 
based on generalized fears about the safety of the applicant or higher 
rates of absenteeism. By definition, such fears are based on averages 
and group-based predictions. This legislation requires individualized 
assessments which are incompatible with such an approach. Moreover, 
even group-based fears may be erroneous. In 1973, a study examined 
the job performance, safety record and attendance of 1,452 physically 
impaired employees of the E.I. du Pont de Nemours and Company (Wolfe, 
"Disability is No Hardship for du Pont"). 

The study was intended, in part, to determine the validity of 
several concerns expressed by employers with regard to hiring veterans 
with disabilities: (1) insurance rates will skyrocket; (2) 
considerable expense will be involved in making the necessary 
adjustments at the place of work; (3) safety records will be 
jeopardized; (4) special privileges will have to be granted; and (5) 
other employees may not accept workers with disabilities. 

A du Pont executive said: "Every one of these reasons for not 
considering the handicapped veteran is not only a myth--but has been 
proven through experience to hold no semblance of fact whatsoever." 
Regarding insurance, the executive added "du Pont has had no increase 
in compensation costs as a result of hiring the handicapped and no 
lost-time injuries of the handicapped have been experienced." 

With regard to the other concerns, the study showed that the 
disabled worker performed as well as or better than their non-disabled 
co-workers. The fears of safety and absenteeism were unfounded. 

Some specific findings of the study were as follows: 

-Ninety-one percent of Du Font's disabled workers rated average 
or better in performance. 

-Only four percent of the workers with disabilities were below 
average in safety records; more than half were above average. 

-Ninety-three percent of the workers with disabilities rated 
average or better with regard to job stability (turnover rate). 

-Seventy-nine percent of the workers with disabilities rated 
average or better in attendance. 

-Fellow employees did not resent necessary acconunodations made 
for employees with disabilities. 

In addition, employers may not deny health insurance coverage 
completely to an individual based on the person's diagnosis or 
disability. For example, while it is permissible for an employer to 
offer insurance policies that limit coverage for certain procedures or 
treatments, e.g., only a specified amount per year for mental health 
coverage, a person who has a mental health condition may not be denied 
coverage for other conditions such as for a broken leg or for heart 
surgery because of the existence of the mental health condition. A 
limitation may be placed on reimbursements for a procedure or the 
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types of drugs or procedures covered e.g., a limit on the number of x-
rays or non-coverage of experimental drugs or procedures; but, that 
limitation must apply to persons with or without disabilities. All 
people with disabilities must have equal access to the health 
insurance coverage that is provided by the employer to all employees. 

The ADA does not, however, affect pre-existing condition clauses 
included in insurance policies offered by employers. Thus, employers 
may continue to offer policies that contain pre-existing condition 
exclusions, even though such exclusions adversely affect people with 
disabilities, so long as such clauses are not used as a subterfuge to 
evade the purposes of this legislation. 

For additional explanations of the treatment of insurance under 
this legislation, see the discussion in the report on insurance under 
title V of the legislation. 

Section 102(b)(2) of the legislation specifies that 
"discrimination" includes participating in a contractual or other 
arrangement or relationship that has the effect of subjecting a 
qualified applicant or employee with a disability to the 
discrimination prohibited by this title. Such relationships include a 
relationship with an employment or referral agency, labor union, an 
organization providing fringe benefits to an employee of the covered 
entity, or an organization providing training and apprenticeship 
programs. 

Section 102(b)(3) of the legislation specified that 
"discrimination" includes utilizing standards, criteria, or methods of 
administration that have the effect of discrimination on the basis of 
disability or that perpetuate the discrimination of others who are 
subject to common administrative control. 

Paragraphs (2) and (3) of the legislation are derived from 
provisions set out in the title I of the ADA, as originally introduced 
(which has been deleted by the Substitute) and general forms of 
discrimination set out in regulations implementing section 504 of the 
Rehabilitation Act of 1973 (see e.g., 45 CFR Part 84). Thus, the 
Substitute should not be construed as departing in any way from the 
concepts included in the original "general prohibitions" title of the 
ADA- and these concepts are subsumed within the provision of the 
subsequent titles of the legislation. Further, this legislation in no 
way is intended to diminish the continued viability of sheltered 
workshops and programs implementing the Javits-Wagner O'Day Act. 

Subparagraphs (B) and (C) incorporate a disparate impact standard 
to ensure that the legislative mandate to end discrimination does not 
ring hollow. This standard is consistent with the interpretation of 
section 504 by the U.S. Supreme Court in Alexander v. Choate, 469 U.S. 
287 (1985). The Court explained that members of Congress made numerous 
statements during passage of section 504 regarding eliminating 
architectural barriers, providing access to transportation, and 
eliminating discriminatory effects of job qualification procedures. 
The Court then noted: "These statements would ring hollow if the 
resulting legislation could not rectify the harms resulting from 
action that discriminated by effect as well as by design." 
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The Court ulso noted, however, that section 504 was not intended to require that a "Handicapped Impact Statement" be prepared by a covered entity before any action was taken that might conceivably affect people with disabilities. Thus, the Court rejected "the boundless notion that all disparate-impact showings constitute prima facie cases under section 504." 

Section 10l(b)(4) of the legislation specifies that 
"discrimination" includes excluding or otherwise denying equal jobs or benefits to a qualified individual because of the known disability of an individual with whom the qualified individual is known to have a relationship or association. 

Thus, assume for example that an applicant applies for a job and discloses to the employer that his or her spouse has a disability. The employer believes the applicant is the most qualified person for the job. The employer, however, assuming without foundation that the applicant will have to miss work or frequently leave work early or both, in order to care for his or her spouse, declines to hire the individual for such reasons. Such a refusal is prohibited by this subparagraph. 

In contrast, assume that the employer hires the applicant. If he or she violates a neutral employer policy concerning the attendance or tardiness, he or she may be dismissed even if the reason for the absence or tardiness is to care for the spous e. The employer need not provide any accommodation to the nondisabled employee. 

Section 102(b)(5) of the legislation specifies that 
discrimination includes the failure by a covered entity to make reasonable accommodations to the known physical or mental limitations of a qualified individual with a disability who is an applicant or employee, unless such entity can demonstrate that the accommodation would impose an undue hardship on the operation of its business. 

The duty to make reasonable accommodations applies to all employment decisions, not simply to hiring and promotion decisions. This duty has been included as a form of non-discrimination on the basis of disability for almost fifteen years under section 501 and section 504 of the Rehabilitation Act of 1973 and under the nondiscrimination section of the regulations implementing section 503 of that Act. 

The term "reasonable accommodation" is defined in section 101(8) of the legislation. The definition includes illustrations of 
accommodations that may be required in appropriate circumstances. The list is not meant to be exhaustive; rather, it is intended to provide general guidance about the nature of the obligation. Furthermore, the list is not meant to suggest that employers must follow all of the actions listed in each particular case. Rather, the decision as to what reasonable accommodation is appropriate is one which must be determined based on the particular facts of the individual case. This fact-specific case-by-case approach to providing reasonable 
accommodations is generally consistent with interpretations of this phrase under sections 501, 503, and 504 of the Rehabilitation Act of 1973. 
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The first illustration of a reasonable accomrnodation included in 
the legislation is making existing facilities used by employees in 
general, readily accessible to and usable by individuals with 
disabilities. 

The legislation also specifies, as examples of reasonable 
accommodation, job restructuring, part-time or modified work schedules 
and reassignment to a vacant position. 

Job restructuring means modifying a job so that a person with a 
disability can perform the essential functions of the position. 
Barriers to performance may be eliminated by eliminating nonessential 
elements; redelegating assignments; exchanging assignments with 
another employee; and redesigning procedures for task accomplishment. 

Part-time or modified work schedules can be a no-cost way of 
accommodation. Some people with disabilities are denied employment 
opportunities because they cannot work a standard schedule. For 
example, persons who need medical treatmP.nt may benefit from flexible 
or adjusted work schedules. A person with epilepsy may require 
constant shifts rather than rotation from day to night shifts. Other 
persons who may require modified work schedules are persons with 
mobility impairments who depend on a public transportation system that 
is not currently fully accessible. Allowing constant shifts or 
modified work schedules are examples of means to accommodate the 
individual with a disability to allow him or her to do the same job as 
a nondisabled person. This legislation does not entitle the individual 
with a disability to more paid leave time than non-disabled employees. 

Reasonable accommodation may also include reassignment to a 
vacant position. If an employee, because of disability, can no longer 
perform the essential functions of the job that she or he has held, a 
transfer to another vacant job for which the person is qualified may 
prevent the employee from being out of work and the employer from 
losing a valuable worker. 

Reassignment as a reasonable accommodation is not available to 
applicants for employment. The Committee believes that efforts should 
be made to accommodate an employee in the position that he or she was 
hired to fill before reassignment should be considered. The Committee 
also wishes to make clear that reassignment need only be to a vacant 
position--"bumping" another employee out of a position _to create a 
vacancy is not required. 

The section 504 regulations provide that "a recipient's 
obligation to comply with this subpart [employment] is not affected by 
any inconsistent term of any collective bargaining agreement to wtich 
it is a party." 45 CFR 84.ll(c). This policy also applies to the ADA. 
An employer cannot use a collective bargaining agreement to accomplish 
what it otherwise would be prohibited from doing under this 
legislation. For example, a collective bargaining agreement that 
contained physic~l criteria which caused a disparate impact on 
individuals with disabilities and were not job-related and consistent 
with business necessity could be challenged under this legislation. 
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The collective bargaining agreement could be relevant, however, 
in determining whether a given acconunodation is reasonable. For 
example, if a collective bargaining agreement reserves certain jobs 
for employees with a given amount of seniority, it may be considered 
as a factor in determining whether it is a reasonable acconunodation to 
assign an employee with a disability without seniority to that job. 

In other situations, the relevant question would be whether the 
~ollective bargaining agreement articulates legitimate business 
criteria. For example, if the collective bargaining agreement includes 
job duties, it may be taken into account as a factor in determining 
whether a given task is an essential function of the job. 

Conflicts between provisions of a collective bargaining agreement 
and an employer's duty to provide reasonable accommodations may be 
avoided by ensuring that agreements negotiated after the effective 
date of this title contain a provision permitting the employer to take 
all actions necessary to comply with this legislation. 

Additional forms of reasonable accommodation included in the 
legislation are acquisition or modification of equipment or devices. 
The Job Accommodation Network operated by the President's Committee on 
Employment of People with Disabilities reports that it is possible to 
accommodate many employees with relatively simple and inexpensive 
assistive technology. 

For blind and visually-impaired persons, this may include 
adaptive hardware and software for computers, electronic visual aids, 
braille devices, talking calculators, magnifiers, audio recordings and 
brailled material. 

For persons with hearing impairments, this may include telephone 
handset amplifiers, telephones compatible with hearing aids, and 
telecommunication devices for deaf persons. For persons with limited 
physical dexterity, this may include goose neck telephone headsets, 
mechanical page turners, and raised or lowered furniture. 

The Committee wishes to make it clear that non job-related 
personal use items such as hearing aids and eyeglasses are not 
included in this provision. 

The legislation also lists appropriate adjustment or 
modifications of examinations, training materials or policies. For 
example, many employers have a policy that in order to qualify for a 
job an employee must have a driver's license--even though the jobs do 
not involve driving. The employer may believe that someone who drives 
will be on time for work or may be able to do an occasional errand. 
This requirement, however, would be marginal and should not be used to 
exclude persons with disabilities who can do the essential functions 
of the job that admittedly do not include driving. 

The Committee wishes to emphasize again that this legislation 
does not require an employer to make any modification, adjustment, or 
change in a job description or policy that an employer can demonstrate 
would fundamentally alter the essential functions of the job in 
question. 
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The legislation also explicitly includes provision of qualified 
readers or interpreters as examples of reasonable accommodations. As 
with readers and interpreters, the provision of an attendant to assist 
a person with a disability during parts of the workday may be a 
reasonable accommodation depending on the circumstances of the 
individual case. Attendants may, for example, be required for 
traveling and other job-related functions. This issue must be dealt 
with on a case-by-case basis to determine whether an undue hardship is 
created by providing attendants. 

The Committee wishes to clarify the employer's obligation to 
notify the applicant and the employee of its obligation to provide a 
reasonable accommodation, who is entitled to an accommodation, when 
the duty to provide a reasonable accommodation is triggered, and the 
process of determining the appropriate accommodation. 

First, pursuant to section 104 of the legislation, the employer 
must notify applicants and employees of the its obligation under this 
legislation to make reasonable accommodations. 

Second, section 102(b)(S) of the legislation requires that 
reasonable accommodation be made for "a qualified individual who is an 
applicant or employee ... " The term "qualified" as used in this section 
does not refer to the definition of "qualified individual with a 
disability" set forth in section 101(7) because such an interpretation 
would be circular and meaningless. Rather, as in section 504 
regulations, the term "qualified" in section 102(b)(5) means 
"otherwise qualified" (See 45 CFR 84.12(a)), i.e., a person with a 
disability who meets all of an employer's job-related selection 
criteria except such criteria he or she cannot meet because of a 
disability. 

For example, if a law firm requires that all incoming lawyers 
have graduated from an accredited law school and have passed the bar 
examination, the law firm need not provide an accommodation to an 
individual with a disability who has not met these selection criteria. 
That individual is not yet eligible for a reasonable accommodation 
because he or she is not otherwise qualified for the position. 

On the other hand, if the individual graduated from an accredited 
law school and passed a bar examination (assuming that these are the 
only selection criteria) the person is "otherwise qualified" and the 
law firm would be required to provide a reasonable accommodation to 
the employee's visual impairment, such as a reader, that would enable 
the employee to perform the essential functions of the job as an 
attorney unless the necessary accommodation would impose an undue 
hardship. 

If, to continue the example, a part-time reader can be provided 
as a reasonable accommodation that permits the individual to perform 
the essential functions of the attorney position without imposing an 
undue hardship, the person is a "qualified individual with a 
disability" as defined in section 101(7) of the legislation and it 
would be unlawful not to hire the individual because of his or her 
visual impairment. 
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Third, the legislation clearly states that employers are 
obligated to make reasonable accommodations only to the "known" 
physical or mental limitations of a qualified individual with a 
disability. Thus, the duty to accommodate is generally triggered by a 
request from an employee or applicant for employment. Of course, if a 
person with a known disability is having difficulty performing his or 
her job, it would be permissible for the employer to discuss the 
possibility of a reasonable accommodation with an employee. 

In the absence of a request, it would be inappropriate to provide 
an accommodation, especially where it could impact adversely on the 
individual. For example, it would be unlawful to transfer unilaterally 
a person with HIV infection from a job as a teacher to a job where 
such person has no contact with people. See, e.g., Chalk v. United 
States District Court, 840 F.2nd 701 (9th Cir. 1988). 

The Committee believes that the reasonable accommodation 
requirement is best understood as a process in which barriers to a 
particular individual's equal employment opportunity are removed. The 
accommodation process focuses on the needs of a particular individual 
in relation to problems in performance of a particular job because of 
a physical or mental impairment. A problem-solving approach should be 
used to identify the particular tasks or aspects of the work 
environment that limit performance and to identify possible 
accommodations that will result in a meaningful equal opportunity for 
the individual with a disability. 

The Committee suggests that, after a request for an accommodation 
has been made, employers first will consult with and involve the 
individual with a disability in deciding on the appropriate 
accommodation. The Committee recognizes that people with disabilities 
may have a lifetime of experience identifying ways to accomplish tasks 
differently in many different circumstances. Frequently, therefore, 
the person with a disability will know exactly what accommodation he 
or she will need to perform successfully in a particular job. And, 
just as frequently, the employee or applicant's suggested 
accommodation is simpler and less expensive than the accommodation the 
employer might have devised, resulting in the employer and the 
employee mutually benefiting from the consultation. 

The Committee also recognizes that there are times when the 
appropriate accommodation is not obvious to the employer or applicant 
because such individual is not familiar in detail with the manner in 
which the job in question is performed and the employer is not 
familiar enough with the individual's disability to identify the 

• appropriate accommodation. In such circumstances, the Committee 
believes the employer should consider four informal steps to identify 
and provide an appropriate accommodation. 

The first informal step is to identify barriers to equal 
opportunity. This includes identifying and distinguishing between 
essential and nonessential job tasks and aspects of the work 
environment of the relevant position(s). With the cooperation of the 
person with a disability, the employer must also identify the 
abilities and limi tat.ions of the in di victual with a disability for whom 
the accommodation is being provided. The employer then should identify 
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job tasks or work environment that limit the individual's 
effectiveness or prevent performance. 

Having identified the barriers to job performance caused by the 
disability, the second informal step is to identify possible 
accommodations. As noted above, the search for possible accommodations 
must begin with consulting the individual with a disability. Other 
resources to consult include the appropriate State Vocational 
Rehabilitation Services agency, the Job Accommodation Network operated 
by the President's Committee on Employment of People With 
Disabilities, or other employers. 

Having identified one or more possible accommodations, the third 
informal step is to assess the reasonableness of each in terms of 
effectiveness and equal opportunity. A reasonable accommodation should 
be effective for the employee. Factors to be considered include the 
reliability of the accommodation and whether it can be provided in a 
timely manner. 

The Committee believes strongly that a reasonable accommodation 
should provide a meaningful equal employment opportunity. Meaningful 
equal employment opportunity means an opportunity to attain the same 
level of performance as is available to non-disabled employees having 
similar skills and abilities. 

The final informal step is to implement the accommodation that is 
most appropriate for the employee and the employer and that does not 
impose an undue hardship on the employer's operation or to permit the 
employee to provide his or her own accommodation if it does impose an 
undue hardship. In situations where there are two effective 
accommodations, the employer may choose the accommodation that is less 
expensive or easier :-or the employer to implement as long as the 
selected accommodation provides meaningful equal employment 
opportunity. 

The expressed choice of the applicant or employee shall be given 
primary consideration unless another effective accommodation exists 
that would provide a meaningful equal employment opportunity or that 
the accommodation requested would pose an undue hardship. 

The Committee wishes to note that many individuals with 
disabilities do not require any reasonable accommodation whatsoever. 
The only change that needs to be made for such individuals is a change 
in attitude regarding employment of people with disabilities. 

The term "undue hardship" is defined in section 101(9) to mean an 
action requiring significant difficulty or expense i.e., an action 
that is unduly costly, extensive, substantial, disruptive, or that 
will fundamentally alter the nature of the program. In determining 
whether a particular accommodation would impose an undue hardship on 
the operation of the covered entity's business i.e., require 
significant difficulty or expense, factors to be considered include: 
(1) the overall size of the business of the covered entity with 
respect to number of employees, number and type of facilities and size 
of the budget; (2) the type of operation maintained by the covered 
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entity, including the composition and structure of the entity's 
workforce; and (3) the nature and cost of the accommodation needed. 

This provision is derived from and should be applied consistently 
with interpretations by Federal agencies applying the term set forth 
in regulations implementing sections 501 and 504 of the Rehabilitation 
Act of 1973. 

The weight given to each factor in making the determination as to 
whether a reasonable accommodation nonetheless constitutes an "undue 
hardship" will vary depending on the facts of a particular situation 
and turns on both the nature and cost of the accommodation in relation 
to the employer's resources and operations. In explaining the "undue 
hardship" provision, the Department of Health, Education, and Welfare 
explained in the appendix accompanying the section 504 regulations (42 
Fed. Reg. 22676 et. seq, May 4, 1977): 

"Thus, a small day-care center might not be required to expend 
more than a nominal sum, such as that necessary to equip a 
telephone for use by a secretary with impaired hearing, but a 
large school district might be required to make available a 
teacher's aide to a blind applicant for a teaching job. Further, 
it might be considered reasonable to require a State welfare 
agency to accomrnodate a deaf employee by providing an 
interpreter, while it would constitute an undue hardship to 
impose that requirement on a provider of foster home care 
services." 

The mere fact that an employer is a large entity for the purposes 
of factor (1), should not be construed to negate the importance of 
factors (2) and (3) in determining the existence of undue hardship. 

The Comrnittee wishes to make it clear that the principles 
enunciated by the Supreme Court in TWA v. Hardison. 432 U.S. 63 (1977) 
are not applicable to this legislation. In Hardison, the Supreme Court 
concluded that under title VII of the Civil Rights Act of 1964 an 
employer need not accommodate persons with religious beliefs if the 
accommodation would require more than a de minimus cost for the 
employer. 

Finally, the Committee wishes to make it clear that even if there 
is a determination that a particular reasonable accommodation will 
result in undue hardship, the employer must pay for the portion of 
the accommodation that would not cause an undue hardship if, for 
example, the State Vocational Rehabilitation Agency, other similar 
agency, or the employee or applicant pays for the remainder of the 
cost of the accommodation. 

Section 102(b)(6) of the legislation specifies that 
discrimination includes the denial of employment opportunities by a 
covered entity to an applicant or employee who is a qualified 
individual with a disability if the basis for such denial is because 
of the need of the individual for reasonable accommodation. 

Thus, for example, where an applicant with a disability is 
otherwise equally qualified as an applicant without a disability, an 
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employer cannot reject the applicant with a disability who requires a 
reasonable accommodation in favor of one who does not if the reason 
for the rejection is the reasonable accommodation requirement. Even 
where an employer is not required under this law to pay for a 
reasonable accommodation, because it would impose an undue hardship on 
the employer, the employer cannot refuse to hire an applicant where 
the applicant is willing to make his or her own arrangements for the 
provision of such an accommodation, if the reason for the rejection is 
the reasonable accommodation requirement. 

Section 102(b)(7) of the legislation specifies that 
discrimination includes using employment tests or other selection 
criteria that screen out or tend to screen out an indiviudal with a 
disabiity or a class of individuals with disabilities unless the test 
or other selection criteria, as used by the covered entity, is shown 
to be job-related for the position in question and is consistent with 
business necessity. 

As in Section 504, the ADA adopts a framework for employment 
selection procedures which is designed to assure that persons with 
disabilities are not excluded from job opportunities unless they are 
actually unable to do the job. The requirement that job criteria 
actually measure ability required by the job is a critical protection 
against discrimination based on disability. As was made strikingly 
clear at the hearings on the ADA, stereotypes and misconceptions about 
the abilities, or more correctly the inabilities, of persons with 
disabilities are still pervasive today. Every government and private 
study on the issue has shown that employers disfavor hiring persons 
with disabilities because of stereotypes, discomfort, misconceptions, 
and unfounded fears about increased costs and decreased productivity. 

The three pivotal provisions to assure a fit between job 
criteria and an applicant's actual ability to do the job are: 

(1) the requirement that persons with disabilities not be 
disqualified because of the inability to perform non-essential or 
marginal functions of the job; 

(2) the requirement that any selection criteria that screen 
out or tend to screen out be job-related and consistent with business 
necessity; and 

(3) the requirement to provide reasonable accommodation to 
assist persons with disabilities to meet legitimate criteria. 

These three legal requirements, which are incorporated in 
sections 102(b)(5) and (7) of the legislation, work together to 
provide a high degree of protection to eliminate the current pervasive 
bias against employing persons with disabilities in the selection 
process. 

The interrelationship of these requirements in the selection 
procedure is as follows. If a person with a disability applies for a 
job and meets all selection criteria except one that he or she cannot 
meet because of a disability, the criteria must concern an essential, 
non-marginal aspect of the job, and be carefully tailored to measure 
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the person's actual ability to do an essential function of the job. If 
the criteria meets this test, it is nondiscriminatory on its face and 
it is otherwise lawful under the legislation. However, the criteria 
may not be used to exclude an applicant with a disability if the 
criteria can be satisfied by the applicant with a reasonable 
accommodation. A reasonable accommodation may entail adopting an 
alternative, less discriminatory criterion. 

For example, in Stutts v. Freeman, 694 F2d 666 (11th Cir. 1983), 
Mr. Stutts, who was dyslexic, was denied the job of heavy equipment 
operator because he could not pass a written test used by the employer 
for entering the training program, which was a prerequisite for the 
job. The written test had a disparate impact on persons with dyslexia. 
The questions, therefore, were whether both the written test for 
admission to the training program and the reading requirements of the 
training program itself, were necessary criteria for the heavy 
equipment operator job. If the answers to both those questions were 
yes, the question then became whether a reasonable accommodation could 
enable the person with a disability to meet the employment criteria at 
issue. 

In Stutts, the record reflected that Mr. Stutts could perform the 
job of heavy equipment operator. As stated by the court, "Indeed, 
everyone involved in this case seems to concede that Mr. Stutts would 
have no problems doing the job but rather may experience difficulty 
with the outside reading requirements of the training program. If 
selected, this obstacle may be overcome by Mr. Stutts obtaining the 
assistance of someone to act as a "reader" ..... [T]o eliminate Mr. 
Stutts without implementing an alternative test (oral) administered by 
outside professionals of TVA's staff or by failing to adjust the entry 
requirements to accommodate his dyslexia, TVA has failed to comply 
with the statute." 

Hence, the requirement that job selection procedures be "job-
related and consistent with business necessity" underscores the need 
to examine all selection criteria to assure that they not only provide 
an accurate measure of an applicant's actual ability to perform the 
job, but that even if they do provide such a measure, a disabled 
applicant is offered a "reasonable accommodation" to meet the criteria 
that relate to the essential functions of the job at issue. It is 
critical that paternalistic concerns for the disabled person's own 
safety not be used to disqualify an otherwise qualified applicant. As 
noted, these requirements are incorporated in the legislation in 
sections 102(b)(1)(5) and (7). 

The Committee intends that the burden of proof under each of the 
aforementioned sections be construed in the same manner in which 
parallel agency provisions are construed under Section 504 of the 
Rehabilitation Act as of June 4, 1989. See, e.g., 45 C.F.R. 84.13 
(Department of Health and Human Services); 29 C.F.R. 1613.705 (Equal 
Employment Opportunity Commission); 28 C.F.R. 42.512 (Department of 
Justice); 29 C.F.R. 32.14 (Department of Labor). 

Section 102(b)(8) of the legislation specifies that 
discrimination includes failing to select and administer tests so as 
best to ensure that, when the test is administered to an applicant or 
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employee with a disability that impairs sensory, manual, or speaking 
skills, the test results accurately reflect the individual's job 
skills, aptitude, or whatever other factor the test purports to 
measure, rather than reflecting the individual's impaired sensory, 
manual, or speaking skills (except where those skills are the factors 
that the test purports to measure). 

Section 102(c) of the legislation specifies that the prohibition 
against discrimination in section lOl(a) applies to medical 
examinations and inquiries. Historically, employment application forms 
and employment interviews requested information concerning an 
applicant's physical or mental condition. This information was often 
used to exclude applicants with disabilities -- particularly those 
with so-called hidden disabilities such as epilepsy, diabetes, 
emotional illness, heart disease and cancer -- before their ability to 
perform the job was even evaluated. 

In order to assure that misconceptions do not bias the employment 
selection process, the legislation sets forth a process which begins 
with the prohibition to pre-offer medical examinations or inquiries. 
The process established by the legislation parallels the regulations 
issued under section 504 of the Rehabilitation Act of 1973. 

The legislation prohibits any identification of a disability by 
inquiry or examination at the pre-offer stage. Employers may ask 
questions which relate to the ability to perform job-related 
functions, but may not ask questions in terms of disability. For 
example, an employer may ask whether the applicant has a driver's 
license, if driving is an essential job function, but may not ask 
whether the applicant has a visual disability. This prohibition 
against inquiries regarding disability is critical to assure that bias 
does not enter the selection process. 

The only exception to making medical inquiries that are not 
strictly job-related is narrow. The legislation allows covered 
entities to require post-offer medical examinations so long as they 
are given to all entering employees in a particular category, the 
results of the examinations are kept confidential, and the results are 
not used to discriminate against individuals with disabilities unless 
such results makes the individual not qualified for the job. For 
example, an entity can test all police officers rather than all city 
employees or all construction workers rather than all construction 
company employees. This exception to the general rule meets the 
employer's need to discover possible disabilities that do limit the 
person's ability to do the job, i.e., those that are job-related. 

Once an employee is on the job, the actual performance on the job 
is, of course, the best measure of ability to do the job. When a need 
arises to question the continued ability of a person to do the job, 
the employer may make disability inquiries, including medical exams, 
which are job-related and consistent with business necessity. The 
concept of ''job-related and consistent with business necessity" has 
been outlined elsewhere in the report under the discussion of section 
102(b)(7) of the legislation. 
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An inquiry or medical examination that is not job-related serves 
no legitimate employer purpose, but simply serves to stigmatize the 
person with a disability. For example, if an employee starts to lose a 
significant amount of hair, the employer should not be able to require 
the person to be tested for cancer unless such testing is job-related. 
Testimony before the Committee indicated there still exists widespread 
irrational prejudice against persons with cancer. While the employer 
might argue that it does not intend to penalize the individual, the 
individual with cancer may object merely to being identified, 
independent of the consequences. As was abundantly clear before the 
Committee, being identified as disabled often carries both blatant and 
subtle stigma. An employer's legitimate needs will be met by allowing 
the medical inquiries and examinations which are job-related. 

Consistent with the section in the legislation pertaining to pre-
employment inquiries, it is the Committee's intent that a covered 
entity may invite applicants for employment to indicate whether and to 
what extent they have a disability under the following circumstances 
only: (1) when a covered entity is taking remedial action to correct 
the effects of past discrimination, (2) when a recipient is taking 
voluntary action to overcome the effects of conditions that resulted 
in limited employment opportunities, or (3) when a recipient is taking 
affirmative action pursuant to section 503 of the Rehabilitation Act 
of 1973, provided that: 

(a) The covered entity states clearly on any written 
questionnaire used for this purpose or makes clear orally (if no 
written questionnaire is used) that the information requested is 
intended for use solely in connection with its remedial action 
obligations or its voluntary or affirmative action efforts, and 

(b) The covered entity states clearly that the information is 
being requested on a voluntary basis, that it will be kept 
confidential, that refusal to provide it will not subject the 
applicant or employee to any adverse treatment, and that it will be 
used only in accordance with this title of the Act. 

Defenses. 

Section 103(a) of the legislation specifies that in general, it 
may be a defense to a charge of discrimination that an alleged 
application of qualification standards, tests, or selection criteria 
that screen out or tend to screen out or otherwise deny a job or 
benefit to an individual with a disability has been shown to be job-
related and consistent with business necessity, and such performance 
cannot be accomplished by reasonable accommodation. 

With respect to contagious diseases or infections, section 103(b) 
of the legislation specifies that the term "qualification standards" 
may include a requirement that an individual with a currently 
contagious disease or infection shall not pose a direct threat to the 
health or safety of other individuals in the workplace. Under this 
qualification standard, for a person with a currently contagious 
disease or infection to constitute a direct threat to the health or 
safety of others, the person must pose a significant risk of 
transmitting the infection to others in the workplace which cannot be 
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eliminated by reasonable accommodation. See School Board of Nassau 
County v. Arline, 480 U.S. 273, 287, note 16. 

With respect to drug addicts and alcoholics, section 103(c)(l) 
of the legislation specifies that, notwithstanding any other provision 
of this legislation, a covered entity: 

(1) may prohibit the use of alcohol or illegal drugs at the 
workplace by all employees; 

(2) may require that employees not be under the influence of 
alcohol or illegal drugs at the workplace; 

(3) may require that employees conform their behavior to 
requirements established pursuant to the Drug-Free Workplace Act of 
1988, and that transportation employees meet requirements established 
by the Department of Transportation with respect to drugs and alcohol; 
and 

(4) may hold a drug user or alcoholic to the same qualification 
standards for employment or job performance and behavior to which it 
holds other individuals, even if any unsatisfactory performance or 
behavior is related to the drug use or alcoholism of such individual. 

Further, section 103(c)(2) of the legislation specifies that 
nothing in this title shall be construed to encourage, prohibit, or 
authorize conducting drug testing of job applicants or employees or 
making employment decisions based on such test results. 

With respect to the defense that transportation employers may 
require that transportation employees meet requirements established by 
the Secretary of Transportation pursuant to and consistent with 
Federal law, the Committee wishes to make the following 
clarifications. 

First, licensing of ·motor carrier drivers and railroad engineers, 
and certification of airplane pilots involves consideration of drunk 
and drug-related driving convictions, as recorded by individual States 
and made available to employers through the National Drivers Register 
at the Department of Transportation. In addition, records of other 
drug or alcohol related violations of State or Federal law may be 
considered as indicators of "fitness for duty" for safety-sensitive 
transportation positions. 

Second, this defense applies to violations of Department of 
Transportation regulations concerning drug and alcohol use outside the 
workplace e.g., an air crew member who, in violation of Federal 
Aviation Administration rules, drinks alcohol within 8 hours of going 
on duty. 

Third, this defense applies to actions based on an individual's 
failure to pass DOT mandated drug and alcohol tests when administered 
in accordance with Federal and State laws e.g., a truck driver who 
tests positive for illegal drugs and the failure or refusal to take a 
drug test mandated by Department of Transportat ion regulations. 
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The Committee believes that test results should be accurate and 
encourages covered entities to follow the Mandatory Guidelines on 
Federal Workplace Testing as issued by the Department of Health and 
Human Services. In any event, testing must comply with applicable 
Federal, State, or local laws or regulations regarding quality 
control, confidentiality, and rehabilitation; provided that, with 
respect to transportation employees, ·if testing is undertaken, it must 
be done in compliance with applicable Federal laws and regulations. 

The reasonable accommodation provision in section 102(b)(5) of 
this title does not affirmatively require that a covered entity must 
provide a rehabilitation program or an opportunity for rehabilitation 
for any job applicant who is a drug addict or alcoholic or for any 
current employee who is a drug addict or alcoholic against whom 
employment-related actions are taken for the reasons enumerated in 
section 103(c) relating to defenses. 

Although the provision of a rehabilitation program or an 
opportunity for rehabilitation of a drug addict or alcoholic is not 
required by this title, the Committee strongly encourages covered 
entities to follow the lead of the Federal government and many private 
employers, consistent with the policy embedded in the Drug Free 
Workplace Act, to offer such rehabilitation programs or provide an 
opportunity for rehabilitation. 

Finally, the Committee wishes to emphasize that the provisions of 
section 103(c) of this legislation apply only to addicts that are 
currently using illegal drugs or alcohol. 

With respect to religious entities, section 103(d) of the 
legislation specifies that title I does not prohibit a religious 
corporation, association, educational institution, or society from 
giving preference in employment to individuals of a particular 
religion to perform work connected with the ·carrying on by such 
corporation, association, educational institution, or society of its 
activities. · 

Because title I of this legislation incorporates by reference the 
definition of the term "employer" and "employee" used in title VII of 
the Civil Rights Act of 1964 and because of the similarity between the 
"religious preference" provisions in title VII and the ADA, it is the 
Committee's intent that title I of the ADA be interpreted in a manner 
consistent with title VII of the Civil Rights Act of 1964 as it 
applies to the employment relationship between a religious 
organization and those who minister on its behalf. 

In addition, section 103(d) of the legislation includes a 
provision not included in title VII of the Civil Rights Act of 1964 
which specifies that under title I of the legislation, a religious 
organization may require, as a qualification standard to employment, 
that all applicants and employees conform to the religious tenets of 
such organization. This exemption is modeled after the provision in 
title IX of the Education Amendments of 1972. Thus, it is the 
Committee's intent that the terms "religious organizations" and 
"religious tenets" be interpreted consistent with the Department of 
Education's regulations thereu~der. 
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The inclusion of a "religious tenets" defense is not intended to 
affect in any way the scope given to section 702 of title VII of the 
Civil Rights Act fo 1964. 

Posting Notices. 

Section 104 of the legislation specifies that every employer, 
employment agency, labor organization, or joint labor-management 
committee covered under this title must post notices in an accessible 
format to applicants, employees, and members describing the applicable 
provisions of this Act, in the manner prescribed by section 711 of the 
Civil Rights Act of 1964 (42 U.S.C. 2000e-10). 

Regulations. 

Section 105 of the legislation specifies that not later than one 
year after the date of enactment of this Act, the Equal Employment 
Opportunity Commission must issue regulations in an accessible format 
to carry out this title in accordance with subchapter II of chapter 5 
of title 5, United States Code. 

It is the Committee's intent that these regulations will be 
drafted so as to be a self-contained document. The regulations should 
not incorporate by reference other laws or regulations. The 
Commission's regulations will have the force and effect of law. 

This format will increase the likelihood of voluntary compliance 
on the part of covered entities and should minimize the need to hire a 
battery of lawyers to ascertain the obligations created by this 
legislation. 

Enforcement. 

Section 106 of the legislation specifies that the remedies and 
procedures set forth in sections 706, 707, 709, and 710 of the Civil 
Rights Act of 1964 shall be available with respect to the Commission 
or any individual who believes that he or she is being subjected to 
discrimination on the basis of disability in violation of any 
provisions of this legislation, or regulations promulgated under 
section 105 concerning employment. As has been the case under title 
VII of the Civil Rights Act of 1964, the Attorney General may continue 
to have pattern or practice authority with respect to State and local 
governments. 

Section 205 of S. 933, as originally introduced, provided 
protection to individuals who believe that they are being or who are 
"about to be subjected to discrimination." This provision has been 
deleted because the Committee determined that the case law under title 
VII of the Civil Rights Act of 1964 already provides protection 
against discrimination in those circumstances with which the Committee 
had had concerns, and thus, a specific provision in the ADA is 
unnecessary. 

The Supreme Court enumerated the "futile gesture" doctrine under 
title VII: "When a person's desire for a job is not translated into a 
formal application solely because of his unwillingness to engage in a 
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futile gesture he is as much a victim of discrimination as is he who 
goes through the motions of submitting an application." International 
Brotherhood of Teamsters v. United States, 431 U.S. 324, 365-67. 

The term "is being subjected to discrimination" also includes the 
situation where the employee discovers that the employer is 
redesigning office space in such a way that it will become 
inaccessible to a disabled employee. In this situation, the employee 
should be able to stop the illegal construction before it begins. 

The Committee recognizes that this legislation's requirements are 
substantially different from the other statutes governing private 
sector employment that are enforced by the Commission. The fact that 
most of the Commission's current professional employees are unfamiliar 
with disability nondiscrimination requirements will necessitate that 
the Commission provide extensive training for staff. 

The Committee expects the Commission will establish and implement 
employer training programs and otherwise provide technical assistance 
to employers seeking to comply with the legislation's requirements. 

Effective Date 

Section 107 of the legislation spe'Cifies that title I shall 
become effective 24 months after the date of enactment. 
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TITLE II--PUBLIC SERVICES 

Title II of the legislation has two purposes. The first purpose 
is to make applicable the prohibition against discrimination on the 
basis of disability, currently set out in regulations implementing 
section 504 of the Rehabilitation Act of 1973, to all programs, 
activities, and services provided or made available by state and local 
governments or instrumentalities or agencies thereto, regardless of 
whether or not such entities receive Federal financial assistance. 
Currently, section 504 prohibits discrimination only by recipients of 
Federal financial assistance. 

The second purpose is to clarify the requirements of section 504 
for public transportation entities that receive Federal aid, and to 
extend coverage to all public entities that provide public 
transportation, whether or not such entities receive Federal aid. 

Extending a Federal Prohibition Against Discrimination on the Basis of 
Disability to All State and Local Governmental Entities. 

Section 202 of the legislation extends the nondiscrimination 
policy in section 504 of the Rehabilitation Act of 1973 to cover all 
State and local governmental entities. Specifically, section 202 
provides that no qualified individual with a disability shall, by 
reason of such disability, be excluded from the participation in, be 
denied the benefits of, or be subjected to discrimination by a 
department, agency, special purpose district, or other instrumentality 
of a State or a local government. 

The forms of discrimination prohibited by section 202 are 
comparable to those set out in the applicable provisions of titles I 
and III of this legislation. It is the Committee's intent that section 
202 and other sections of the legislation be interpreted consistent 
with Alexander v. Choate, 469 U.S. 287 (1985). 

The Committee recognizes that the phrasing of section 202 in this 
legislation differs from section 504 by virtue of the fact that the 
phrase "solely by reason of his or her handicap" has been deleted. The 
deletion of this phrase is supported by the experience of the 
executive agencies charged with implementing section 504. The 
regulations issued by most executive agencies use the exact language 
set out in section 202 in lieu of the language included in the section 
504 statute. 

A literal reliance on the phrase "solely by reason of his or her 
handicap" leads to absurd results. For example, assume that an 
employee is black and has a disability and that he needs a reasonable 
accommodation that, if provided, will enable him to perform the job 
for which he is applying. He is the most qualified applicant. 
Nevertheless, the employer rejects the applicant because he is black 
and because he has a disability. 
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In this case, the employer did not refuse to hire the individual 
solely on the basis of his handicap--the employer refused to hire him 
because of his disability and because he was black. Although he might 
have a claim of race discrimination under title VII of the Civil 
Rights Act, it could be argued that he would not have a claim under 
section 504 because the failure to hire was not based solely on his 
disability and as a result he would not be entitled to a reasonable 
accommodation. 

The Committee, by adopting the language used in regulations 
issued by the executive agencies, rejects the result described above. 
Court cases interpreting section 504 have also rejected such 
reasoning. As the Tenth Circuit explained in Pushkin v. Regents of 
University of Colorado, 658 F.2d 1372, the fact that the covered 
entity lists a number of factors to rejection in addition to the 
disability is not dispositive. In this case, the University stated 
that Dr. Pushkin was rejected because of low interview scores. The 
court stated that "it is not possible to extricate ratings from the 
reactions to the handicap itself." 

Morever, the interview ratings "as a general practice are not 
necessarily controlling in the selection process." The question was 
whether "the reasons articulated for the rejection other than handicap 
encompass unjustiifed consideration of the handicap itself" (Id. at 
1387). As stated by the court, the "issue is whether rejecting Dr. 
Pushkin after expressly weighing the implication of his handicap was 
justified." 

If the plaintiff is qualified for the position in question, a 
rejection which considered the disability as a factor would not be 
justified. The existence of non-disability related factors in the 
rejection decision does not immunize employers. The entire selection 
procedure must be reviewed to determine if the disability was 
improperly considered. 

As used in this title, the term ''qualified individual with a 
disability'' means an individual with a disability who, with or 
without reasonable modifications to rules, policies and practices, the 
removal of architectural, communication, and transportation barriers, 
or the provision of auxiliary aids and services, meets the essential 
eligibility requirements for the receipt of services or the 
participation in programs or activities provided by a department, 
agency, special purpose district, or other instrumentality of a State 
or a local government. 

The term "instrumentality of a state and local government" 
includes public transit authorities. 

With regard to school bus operations by public entities, it is 
not the intent of this Committee to require anything different under 
this legislation than is currently required of school systems and 
other entities receiving Federal financial assistance under section 
504 of the Rehabilitation Act of 1973 (e.g., 34 CFR Part 104). 

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 84 of 146



Agencies of a State, or a political subdivision of a State that 
provide school bus transportation are required to provide bus service 
to children with disabilities equivalent to that provided to children 
without disabilities (whether provided directly or by contract or 
other arrangement with a private entity). 

The school bus transportation provided to children with 
disabilities must be provided in the most integrated setting possible. 
This means that when a child with a disability requires 
transportation, the school bus that serves his/her route should be 
accessible. This does not mean that all school buses need to be 
accessible; only that equal nonsegregated opportunities are provided 
to all children. 

School bus operations, as defined in 49 CFR 605.3(b) and the 
associated revisions established in Highway Safety Program Standard 
No. 17, means transportation by Type I and . II school bus vehicles of 
school children, personnel, and equipment to and from school or 
school-related activities. 

Actions Applicable to Public Transportation Considered 
Discriminatory. 

Definition. 

As used in title II, the term ''public transportation'' means 
transportation by bus or rail, or by any other conveyance (other than 
air travel) that provides the general public with general or special 
service (including charter service) on a regular and continuing basis, 
including service contracted through a private sector entity. 

As used in title II, the term "public entity" includes the 
National Railroad Passenger Corporation. 

The Committee excluded transportation by air because the Congress 
recently passed the Air Carrier Access Act, which was designed to 
address the problem of discrimination by Air Carriers and it is the 
Committee's expectation that regulations will be issued that reflect 
congressional intent. However, this title applies to the public 
entities' fixed facilities used in air travel, such as airport 
terminals, and to related services, such as ground transportation, 
provided by public entities. 

It is not the Conunittee's intent to make the vehicle 
accessibility provisions of this title applicable to vehicles donated 
to a public entity. The Committee understands that it is not usual to 
donate vehicles to a public entity. However, there could be instances 
where someone could conceivably donate a bus to a public transit 
operator in a will. In such a case, the transit operators should not 
be prevented from accepting the gift. 

The Committee does not intend that this limited exemption for 
donated vehicles be used to circumvent the intent of the ADA. For 
example, a local transit authority could not arrange to be the 
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recipient of donated inaccessible buses. This would be a violation 
of the ADA. 

As a general rule, all requirements for nondiscrimination apply 
not only to the design of vehicles and facilities but to their 
operation as well. Thus, new fixed route buses must have lifts, and 
new and key stations must have elevators or other means to ensure 
accessibility as necessary components for a transit authority to be in 
compliance with the provisions of this title of the legislation. 
Merely installing the access equipment is never sufficient by itself, 
however; the lifts and elevators must also operate, be in good working 
order, and be available when needed for access in order for an entity 
to be in compliance with the law. 

The Committee believes that a strong commitment from a transit 
authority's management team will ensure nondiscrimination in the 
provision of transportation to people with disabilities. This 
includes adequate training of maintenance personnel and bus operators, 
sensitivity training of all personnel which stresses the importance of 
providing transportation, and creative marketing strategies. 

New Buses, Rail Vehicles, and Other Fixed Route Vehicles. 

Section 203(b)(l) of the legislation specifies that it shall be 
considered discrimination, for purposes of this Act and for purposes 
of section 504 of the Rehabilitation Act of 1973 (29 u.s.c. 794), for 
a public entity to purchase or lease a new fixed route bus of any 
size, a new intercity rail vehicle, a new light rail vehicle to be 
used for public transportation, or any other new fixed route vehicle 
to be used for public transportation and for which a solicitation by 
such individual or entity is made later than 30 days after the date of 
enactment of this Act, if such bus, rail, or other vehicle is not 
readily accessible to and usable by individuals with disabilities, 
including individuals who use wheelchairs. 

This requirement is included to ensure that an accessible 
transportation system is phased-in as new vehicles are purchased. It 
makes no sense, at this point in time, to perpetuate continued 
inaccessibility and to exclude persons with disabilities from the 
opportunity to use a key public service -- transportation. 
Inaccessible vehicles affect more than just individuals with 
disabilities' ability to travel independently. It affects their 
ability to gain employment. When such individuals are able to depend 
on an accessible transportation system, one major barrier is removed 
which could prevent them from joining the work force. This ability 
ultimately affects our society as a whole. Accessible transportation 
also allows individuals with disabilities to enjoy cultural, 
recreational, commercial and other benefits that society has to offer. 

Transportation affects virtually every aspect of American life. 
Mainline services are geared to moving people to and from work, 
school, stores, and other activities on schedules that reflect most 
people's daily routines. It is false and discriminatory to suggest 
that people with disabilities -- who have the same needs as other 
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conununity residents -- are not as interested in or worthy of using 
transit services as people without disabilities. 

The term "fixed route" means a bus system that operates on a 
continuing and regular basis on a fixed pattern and schedule. 

The term "new" means buses which are offered for first sale or 
lease after manufacture without any prior use. Buses for which a 
solicitation is made within 30 days after enactment of this 
legislation are not subject to the accessibility requirement and thus 
are not required to have wheelchair lift equipment. However, buses 
that are solicited for after 30 days from enactment of this 
legislation are covered by the accessibility provision and would have 
to comply with the requirement that all newly purchased vehicles be 
accessible to people with disabilities including wheelchair users. 

The phrase "for which a solicitation by such individual or entity 
is made" means when a public entity asks for bids from manufacturers 
to build buses or begins to off er to purchase or bid for the purchase 
of new buses 30 days after enactment of this legislation. 

The term "readily accessible to and usable by" is a term of art 
that means the ability of individuals with disabilities, including 
individuals using wheelchairs, to enter into and exit and safely and 
effectively use a vehicle used for public transportation. 

Lifts or ramps and other equipment, and fold-up seats or other 
wheelchair spaces with appropriate securement devices are among the 
features necessary to make transit vehicles readily accessible to and 
usable by individuals with disabilities. The requirement that a 
vehicle is to be readily accessible obviously entails that each 
vehicle is to have some spaces for individuals using wheelchairs or 
other mobility aids; how many spaces per vehicle are to be made 
available for wheelchairs is, however, a determination that depends 
upon various factors, including the number of vehicles in the fleet, 
the seat vacancy rates, and usage by people with disabilities. 

The Committee intends, consistent with these factors, that the 
determination of how many spaces must be available for wheelchair use 
should be flexible and generally left up to the provider, provided 
that at least some seats on each vehicle are accessible. Technical 
specifications and guidance regarding lifts and rainps, wheelchair 
spaces, and securement devices are to be provided in the minimum 
guidelines and regulations to be promulgated under this legislation. 
These minimum guidelines should be consistent with the Committee's 
desire for flexibility and decisionmaking by the provider. 

The Committee wishes to emphasize that the legislation uses the 
phrase "including individuals who use wheelchairs" because of 
misinterpretions of the nature and extent of obligations under section 
504. The obligation to provide public transportation in a 
nondiscriminatory fashion applies to all persons with disabilities, 
including people with sensory impairments and those with cognitive 
impairments such as mental retardation. It is the Committee's intent 
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that the obligation to provide lift service applies, not only to 
people who use wheelchairs, but also to other individuals who have 
difficulty in walking. For example, people who use crutches, walkers 
or three-wheeled mobility aids should be allowed to use a lift. 

A public transit authority should develop training sessions to 
familiarize bus operators with the services that individuals with 
disabilities may need. For example, assuring that people with vision 
impairments get off at the correct stop, training bus drivers how to 
use the lift in a bus, and developing a program which would assist 
people with mental retardation in how to use the transportation 
system. Transit authorities should also be required to have written 
materials available in a format accessible to people with vision 
impairments and to make TDD numbers available to persons with hearing 
and communication impairments. 

Section 203(e) of the legislation provides temporary relief for 
public entities from the obligations under section 203(b) where lifts 
are unavailable. Specifically, with respect to the purchase of new 
buses, a public entity may apply for, and the Secretary of 
Transportation may temporarily relieve such entity from the obligation 
to purchase new buses of any size that are readily accessible to and 
usable by individuals with disabilities, if such public entity can 
demonstrate the existence of four factors: 

(1) that the initial solicitation for new buses made by the 
public entity specified that all new buses were to be lift-equipped 
and were to be otherwise accessible to and usable by individuals with 
disabilities; 

(2) the unavailability from any qualified manufacturer of 
hydraulic, electro-mechancial, or other lifts for such new buses; 

(3) that the public entity seeking temporary relief has made good 
faith efforts to locate a qualified manufacturer to supply the lifts 
to the manufacturer of such buses in sufficient time to comply with 
such solicitation; and 

(4) that any further delay in purchasing new buses necessary to 
obtain such lifts would significantly impair transportation services 
in the community served by the public entity. 

Section 203(f) of the legislation makes it clear that any relief 
granted under subsection (e) must be limited in duration by a 
specified date. In addition, if, at any time, the Secretary of 
Transportation has reasonable cause to believe that such relief was 
fraudulently applied for, the Secretary of Transportation shall cancel 
such relief, if such relief is still in effect, and take other steps 
that he or she considers appropriate. 

Further, the appropriate committees of the Congress must be 
notified of any such relief granted. The appropriate committees in the 
Senate include the Committee On Commerce, Science, and Transportation 
and the Committee on Labor and Human Resources. 
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Used Vehicles. 

Section 203(b)(2) of the legislation specifies that if a public 
entity purchases or leases a used vehicle after the date of enactment 
of this Act, such public entity shall make demonstrated good faith 
efforts to purchase or lease a used vehicle that is readily accessible 
to and usable by individuals with disabilities, including individuals 
who use wheelchairs. 

The term "used vehicle" means a vehicle that was purchased before 
a date which is at least 30 days prior to the enactment of this 
legislation·. Frequently small and rural communities do not purchase 
new buses. Many of these communities buy used buses that are less 
expensive than new buses in an effort to provide transportation to 
individuals in these areas without expending large sums of money. 
Purchasers of used vehicles are required by this legislation to make 
"demonstrated good faith efforts" to locate accessible used vehicles. 

The phrase "demonstrated good faith efforts" is intended to 
require a nationwide search and not a search limited to a particular 
region. For instance, it would not be enough for a transit operator to 
contact only the manufacturer where the transit authority usually does 
business to see if there are accessible used buses. It might involve 
the transit authority advertising in a trade magazine, i.e. Passenger 
Transport, or contacting the transit trade association, American 
Public Transit Association (APTA), to determine whether accessible 
used vehicles are available. 

It is the Committee's expectation that as the number of buses 
with lifts increases, the burden on the transit authority to 
demonstrate its inability to purchase accessible vehicles despite good 
faith efforts will become more and more difficult to satisfy. 

Remanufactured Vehicles. 

Section 203(b)(3) of the legislation specifies that if a public 
entity remanufactures a vehicle, or purchases or leases a 
remanufactured vehicle, so as to extend its usefull life for 5 years 
or more, the vehicle shall, to the maximum extent feasible, be readily 
accessible to and usable by individuals with disabilities, including 
individuals who use wheelchairs. 

The phrase "remanufactures a vehicle or purchases or leases a 
remanufactured vehicle so as to extend its usable life for 5 years or 
more" means that the vehicle is stripped to its frame and is then 
rebuilt. It does not simply mean an engine overhaul. The additional 
cost to make a remanuf actured vehicle accessible would be comparable 
to the cost of making a new vehicle accessible. Therefore, 
remanufactured vehicles should be treated the same as new vehicles. 

The phrase "to the maximum extent feasible" is included in order 
to provide clarification that the Committee does not intend to require 
accesibility for remanufactured vehicles if it would destroy the 
structural integrity of the vehicle. 
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Paratransit as a Supplement to Fixed Route Public Transportation 
System. 

Section 203(c) of the legislation specifies that if a public 
entity operates a fixed route public transportation system to provide 
public transportation, it shall be considered discrimination, for 
purposes of this Act and for purposes of section 504 of the 
Rehabilitation Act of 1973 (29 u.s.c. 794), for a public transit 
entity to fail to ensure the provision of paratransit or other special 
transportation services sufficient to provide a comparable level of 
services as is provided to individuals using fixed route public 
transportation to individuals with disabilities, including individuals 
who use wheelchairs, who cannot otherwise use fixed route public 
transportation and to other individuals associated with such 
individuals with disabilities in accordance with service criteria 
established under regulations promulgated by the Secretary of 
Transportation unless the public transit entity can demonstrate that 
the provision of paratransit or other special transportation services 
would impose an undue financial burden on the public transit entity. 

If the provision of comparable paratransit or other special 
transportation services would impose an undue financial burden on the 
public transit entity, such entity must provide paratransit and other 
special transportation services to the extent that providing such 
services would not impose an undue financial burden on such entity. 

Regulations promulgated by the Secretary of Transportation to 
determine what constitutes an undue financial burden may include a 
flexible numerical formula that incorporates appropriate local 
characteristics such as population. Although the legislation mentions 
only population as an example of local characteristics that might be 
reflected in such a formula, other characteristics appropriate to 
consider include population density, level of paratransit services 
currently being provided in the area, residential patterns, and the 
interim degree of accessibility of fixed route transit service. 

Notwithstanding the above provisions, the Secretary may require, 
at the discretion of the Secretary, a public transit authority to 
provide paratransit services beyond the amount determined by such 
formula. 

It is the Committee's intent that any criteria developed by the 
Secretary regarding the "undue financial burden" proviso, including 
the use of a formula, be consistent with that portion of the ADAPT v. 
Skinner decision handed down on July 24, 1989 by the Third Circuit 
Court of Appeals (Nos. 88-1139, 88-1177, and 88-1178) concerning the 
three percent "safe harbor" provision (pages 38-46 of the slip 
opinion). 

The Committee recognizes that there will always be a need for 
paratransit services. Paratransit services must be available to 
individuals who are unable to use mainline public transportation. By 
"unable to use" the committee means to include those individuals who 
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cannot gain access to the public transportation systems. The reasons 
for this inability to access the transit system could be because of 
the nature and severity of the individual's physical or mental 
disability or because of other factors determined by the local 
community, such as the lack of curb cuts which would prevent 
individuals with certain disabilities from traveling to a bus stop. 

In developing the criteria that will be used to determine which 
individuals with disabilities are unable to use the transportation 
services, it is important to significantly involve organizations 
representing people with disabilities and individual consumers with 
disabilities. The Committee wishes to make it clear that criteria 
developed to determine eligibility for paratransit e.g., inability to 
use mainline transportation services shall not be used to prevent, 
limit, or otherwise exclude such individuals from using mainline 
services if they so choose. 

The term "paratransit or other special transportation services" 
means a transportation system that is available to those individuals 
who are unable to use the transportation system available to other 
people. This has been characteristically provided by transit 
authorities or contracted out to private companies and uses small 
buses or vans. Usually, the service is demand responsive or door-to-
door service. 

The Committee does not intend to require a public transit 
authority to actually provide paratransit or other special 
transportation services if such services are provided by other 
entities serving the same geographical location as is served by the 
public transit authority providing the fixed route system. However, 
the Committee wishes to emphasize that the paratransit or other 
special transportation services provided must be consistent with the 
requirements set out in this legislation and a public transit entity 
must be ultimately accountable for ensuring that the services are 
being provided in compliance with this legislation. 

The folowing minimum service criteria should apply to special 
paratransit service systems that are used to supplement a fixed route 
accessible system: 

a. Eligibility. All persons with disabilities unable to use the 
fixed route vehicles and their companions shall be eligible to 
use the special service. 

b. Response time. The service should be provided to a person 
with a disability with a comparable response time that a person 
without a disability would receive. 

c. Restrictions or priorities based on trip purpose. There 
shall not be priorities or restrictions based on trip purpose on 
users of the special service. 

d. Fares. The fare for a trip charged to a user of the special 
service system shall be comparable to the fare for a trip of 
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similar length, at a similar time of day, charged to a user of 
the fixed route service. 

e. Hours and days of service. The special service shall be 
available throughout the same hours of days as the fixed route 
service. 

f. Service area. The special service shall be available 
throughout the service area in which the fixed route service is 
provided. Service to points outside this service area served by 
extended express or commuter bus service shall be available to 
persons with disabilities in an accessible manner. 

The term "comparable level of services" means that when all 
aspects of a transportation system are analyzed, equal opportunities 
to use the transportation system exist for all persons -- individuals 
with and without disabilities. The essential test to meet is whether 
the system is providing a level of service that meets the needs of 
persons with and without disabilities to a comparable extent. 

For instance, if a person with a disability calls for a ride on a 
demand response system for the general public -- and an accessible bus 
arrives within fifteen minutes -- that is equal treatment if a person 
without a disability has to wait for the bus for an equivalent amount 
of time. However, if the bus arrives and it does not have a lift and 
one is needed, or if a disabled person has to wait considerably more 
time than a non-disabled person, then equal opportunity to use the 
demand responsive public transportation system is not being provided. 

The term "other individuals associated with such individuals with 
disabilities" means the companions of those individuals who cannot 
otherwise use fixed route bus service whether they are part of the 
person's family, or friends of the individual with a disability. For 
instance, if a father wanted to take his children to the zoo and 
paratransit services are the only means of transportation that father . 
is qualified for, he should be allowed to take his children on the 
paratransit bus. He should not be relegated to the paratransit by 
himself while his children are required to take fixed route public 
transportation. 

If a man and woman were dating and the woman could not otherwise 
use public fixed route transportation then they should be able to use 
the paratransit services to and from that date. Likewise, if an 
individual had out of town guests and one of the out of town guests 
cannot use the fixed route bus system and is qualified to use the 
paratransit services of the state where they are visiting, then 
everyone in the group should be allowed to use the paratransit service 
to go sightseeing. 

The Committee intends that during the interim period in which 
substantial numbers of fixed route buses are not accessible, the 
public transit authorities form an advisory committee to ensure the 
participation of individuals with disabilities in the planning, 
development, and implementation stages of the transportation system. 
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One way to do this is by instituting an advisory group. Careful 
consideration should be given to the composition of the advisory group 
and every effort should be made to have adequate representation from 
all elements of the disability community. 

This advisory group is an essential component to the development 
of standards which must then appear in the authorities' transit plan. 
Cooperation between the disability community and the transit operators 
is imperative during the period of time in which the system will be in 
transition, from an inaccessible system to an accessible one. 

The transition options chosen. will depend, to a certain extent, 
on the system involved. Some systems will require the broadest use of 
the existing accessible buses. For instance, it may be advantageous 
for a small system to require that all the accessible buses be in 
service during both off-peak and peak hours and at regular intervals 
so as to provide some service to the most people. A larger system 
might choose to make key lines accessible or ensure that the feeder 
lines are accessible. In this way, the system will be providing 
meaningful transportation at least to a portion of the individuals 
that need the access of the system. 

The mainline interim service agreed upon by the advisory 
Committee must be available throughout the regular service area and 
during the normal service hours. This service, to the extent 
feasible, must meet a number of criteria as to convenience and 
comparability to regular mainline servic'e (e.g., no restriction as to 
trip purpose, wait, fares and travel time). 

Regardless of the mainline accessible transportation that will be 
available, it is important that a paratransit service be in place to 
ensure adequate access in those areas where accessible mainline 
service cannot yet be achieved. It is equally as important to realize 
that paratransit will always be necessary for those individuals who 
for legitimate reasons are unable to use mainline accessible service. 

The local transit authority must be sincere in its efforts to 
coordinate special services in the locality to meet the service 
standards. The paratransit services should meet the service criteria 
both during the transition phase and thereafter. 

Community Operating Demand Responsive Systems for the General 
Public. 

Section 203(d) of the legislation specifies that if a public 
entity operates a demand responsive system that is used to provide 
public transportation for the general public, it shall be considered 
discrimination, for purposes of this Act and section 504 of the 
Rehabilitation Act of 1973 (29 u.s.c. 794), for such public entity to 
purchase or lease a new vehicle, for which a solicitation is made 
later than 30 days after the date of enactment of this Act, that is 
not readily accessible to and usable by individuals with disabilities, 
including individuals who use wheelchairs, unless the entity can 
demonstrat.e that such system, when viewed in its entirety, provides a 
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level of service to individuals with disabilities equivalent to the 
general public. 

The intent of the Committee is to provide flexibility for rural 
and small urban communities that only have a demand responsive system 
for everyone. These systems are available to people without 
disabilities as well as to those with disabilities. The Committee 
intends that the time delay between a telephone call to access the 
demand responsive system and the pick up of the individual is not to 
be greater because the individual needs a lift or ramp or other 
accommodation to access the vehicle. 

The term "demand responsive service" means service where the 
individual must request transportation service before it is rendered. 
This fact distinguishes this type of service from fixed route service. 

With fixed route service, no action is needed by an individual to 
initiate public transportation. If an individual is at a bus stop at 
the time the bus is scheduled to appear then that individual will be 
able to access the transportation system. With demand-responsive 
service, an additional step must be taken by the individual before he 
or she can ride the bus i.e., the individual must make a telephone 
call. In this type of service, the transit provider will know ahead 
of time whether or not an accessible vehicle is necessary. Therefore, 
all demand responsive vehicles need not be accessible as long as the 
level of service provided to individuals with disabilities is equal to 
that provided to those without disabilities. 

The phrase "when viewed in its entirety, provides a level of 
service to individuals with disabilities equivalent to the general 
public" means that when all aspects of a transportation system are 
analyzed, equal opportunities for each individual with a disability to 
use the transportation system must exist. 

The Committee wishes to make it clear that the authority of the 
Secretary to grant temporary relief where lifts are unavailable 
applies to communities operating demand responsive as well as fixed 
route bus systems. 

New Facilities. 

Section 203(g) of the legislation specifies that for purposes of 
this Act and section 504 of the Rehabilitation Act of 1973 (29 U.S.C. 
794), it shall be considered discrimination for a public entity to 
build a new facility that will be used to provide public 
transportation services, including bus service, intercity rail 
service, rapid rail service, commuter rail service, light rail 
service, and other service used for public transportation that is not 
readily accessible to and useable by individuals with disabilities, 
including individuals who use wheelchairs. 

The meaning of the key phrases used in this subsecton are 
described subsequently in the section of the report pertaining to 
title III of the Act. 
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Alterations of Existing Facilities. 

Section 203(h) of the legislation specifies that, with respect to 
a facility or any part thereof that is used for public transportation 
and that is altered by, on behalf of, or for the use of a public 
entity in a manner that affects or could affect the usability of the 
facility or part thereof, it shall be considered discrimination, for 
purposes of this title and section 504 of the Rehabilitation Act of 
1973 (29 u.s.c. 794), for such individual or entity to fail to make 
the alterations in such a manner that, to the maximum extent feasible, 
the altered portion of the facility is readily accessible to and 
usable by individuals with disabilities, including individuals who use 
wheelchairs. 

If such public entity is undertaking major structural alterations 
that affect or could affect the usability of the facility (as defined 
under criteria established by the Secretary of Transportation) such 
public entity shall also make any additional alterations that are 
necessary to ensure that, to the maximum extent feasible, a path of 
travel from a primary entrance, and a reasonable number of bathrooms, 
telephones, and drinking fountains serving such path of travel are 
readily accessible to and usable by individuals with disabilities, 
including individuals who use wheelchairs. 

The key phrases used in this subsection are described 
subsequently under the section of the report concerning title III of 
the legislation. 

Existing Facilities. 

Section 203(i)(l) of the legislation specifies that with respect 
to existing facilities used for public transportation, it shall be 
considered discrimination, for purposes of this title and section 504 
of the Rehabilitation Act of 1973 (29 u.s.c. 794), for a public entity 
to fail to operate such public transportation program or activity 
conducted in such facilities so that, when viewed in the entirety, it 
is readily accessible to and usable by individuals with disabilities, 
including individuals who use wheelchairs. 

This is the same standard that currently applies under section 
504 regulations issued by the Department of Transportation. 

The standards set out above do not apply to stations in intercity 
rail systems, and rapid rail, commuter rail and light rail systems. 
Such stations are governed by section 203(i)(3) of the legislation, 
which specifies that for purposes of this Act and section 504 of the 
Rehabilitation Act of 1973 (29 U.S.C. 794), it shall be considered 
discrimination for a public entity to fail to make stations in 
intercity rail systems and key stations in rapid rail, commuter rail 
and light rail systems readily accessible to and usable by individuals 
with disabilities, including individuals who use wheelchairs. 

Intercity rail systems, including the National Railroad Passenger 
Corporation, must be made accessible as soon as practicable, but in no 
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event later than 20 years after the date of enactment. Key stations in 
rapid rail, commuter rail, and light rail systems must be made 
accessible as soon as practicable but in no event later than 3 years 
after the date of enactment of this Act, except that the time limit 
may be extended by the Secretary of Transportation up to 20 years for 
extraordinarily expensive structural changes to, or replacement of, 
existing facilities necessary to achieve accessibility. 

The Committee intends that the term "key stations" shall include 
stations that have high ridership, and stations that serve as transfer 
and feeder stations. The public transit authority shall develop a plan 
for complying with the requirement that reflects consultation with 
individuals with disabilities affected by such plan and that 
establishes milestones for achievement of this requirement. 

The phrase "key stations" includes high ridership stations since 
individuals with disabilities have the same travel objectives as 
individuals without disabilities. Stations may have high ridership 
because they are located in business and employment districts, 
cultural, educational, recreational and entertainment centers, or are 
transfer points from other modes of transportation. 

In addition to high ridership statio~s, "feeder stations" should 
be designated as "key" because they generally are located in suburban 
areas. Making these stations accessible will provide individuals with 
disabilities who live in these areas the ability to commute. 

Exactly what stations will be determined "key" is a decision best 
left to the local community. The Committee does not intend to mandate 
a process to identify "key stations" except that -- in developing the 
criteria that will be used to determine which stations will be "key" -
- it is important to significantly involve organizations representing 
people with disabilities and individual consumers with disabilities. 

It is the Conunittee's understanding the settlement agreements 
recently reached in New York City specifying approximately 38 
particular stations out of over 465 stations in the system and in 
Philadelphia where 11 out of approximately 53 stations on the high 
speed line and 31 out of approximatley 172 commuter rail stations are 
to be considered "key stations" are in full compliance with the 
criteria and procedures set out above. 

The phrase "as soon as practicable" is included in order to 
create an obligation to attain accessibility before the specified 
period of time has elapsed . . rt is the intent of this Committee that 
this requirement would prohibit a transit authority from delaying the 
installation of an elevator, if capital funds were available and the 
installation could otherwise be accomplished, could be just because 
the absolute time limit is not up. 

The phrase "extraordinarily expensive structural change to or 
replacement of existing facilities" is intended to create a narrow 
exemption for the facilities where the only means of creating 
accessibility would be to raise the entire platform of a station or to 
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install an elevator. The costs to accomplish these structural changes 
can be extremely costly. 

In issuing regulations for the enforcement of this section, the 
Secretary of Transportation may prescribe a procedure for the 
resolution of disputes when a local rail transit operator and 
representatives of the disability community are unable to reach mutual 
agreement. 

Intercity, Rapid, Light, and Conunuter rail systems. 

Section 203(i)(2) of the legislation specifies that with respect 
to vehicles operated by intercity, light, rapid and conunuter rail 
systems, for purposes of this title and section 504 of the 
Rehabilitation Act of 1973 (29 u.s.c. 794), it shall be considered 
discrimination for a public entity to fail to have at least one car 
per train that is accessible to individuals with disabilities, 
including individuals who use wheelchairs, as soon as practicable but 
in any event in no less than 5 years. 

It is the Committee's expectation that the regulations issued by 
the Secretary of Transportation will ensure that the car that is 
accessible stops at an appropriate p"lace in the station that is level 
with the car and that signage is included to indicate where such car 
will stop. 

Regulations. 

Section 204 of the legislation specifies that not later than one 
year after the date of enactment of this Act, the Attorney General 
shall promulgate regulations in an accessible format that implement 
this title (other than section 303), and such regulations shall be 
consistent with this title and with the coordination regulations under 
part 41 of title 28 Code of Federal Regulations (as promulgated by the 
Department of Health, Education, and Welfare on January 13, 1978), 
applicable to recipients of Federal financial assistance under section 
504 of the Rehabilitation Act of 1973 (29 u.s.c. 794) except, with 
respect to "program accessibility, existing facilities" and 
"communications" such regulations shall be consistent with applicable 
portions of regulations and analysis relating to Federally conducted 
activities under section 504 of the Rehabilitation Act of 1973 (part 
39 of title 28 of the Code of Federal Regulations). 

Section 204(b) of the legislation specifies that not later than 
one year after the date of enactment of this Act, the Secretary of 
Transportation shall promulgate regulations in an accessible format 
that include standards applicable to facilities and vehicles covered 
under section 203. 

Such standards shall be consistent with the :rru.nimurn guidelines 
and requirements issued by the Architectural and Transportation 
Barriers Compliance Board in accordance with section 504. 
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Enforcement. 

Section 205 of the legislation specifies that the remedies, 
procedures, and rights set forth in section 505 of the Rehabilitation 
Act of 1973 (29 U.S.C. 794a) shall be available with respect to any 
individual who believes that he or she is being subjected to 
discrimination on the basis of disability in violation of any 
provisions of this Act, or regulations promulgated under section 204, 
concerning public services. 

It is the Committee's intent that enforcement of section 202 of 
the legislation should closely parallel the Federal government's 
experience with section 504 of the Rehabilitation Act of 1973. The 
Attorney General should use section 504 enforcement procedures and the 
Department's coordination role under Executive Order 12250 as models 
for regulation in this area. 

The Committee envisions that the Department of Justice will 
identify appropriate Federal agencies to oversee compliance activities 
for State and local government. As with section 504, these Federal 
agencies, including the Department of Justice, will receive, 
investigate, and where possible, resolve complaints of discrimination. 
If a Federal agency is unable to resolve a complaint by voluntary 
means, the Federal government would use the enforcement sanctions of 
section 505 of the Rehabilitation Act of 1973. Because the fund 
termination procedures of section 505 are inapplicable to State and 
local government entities that do not receive Federal funds, the major 
enforcement sanction for the Federal government will be referral of 
cases by these Federal agencies to the Department of Justice. 

The Department of Justice may then proceed to file suits in 
Federal district court. As with section 504, there is also a private 
right of action for persons with disabilities. Again, consistent with 
section 504, it is not our intent that persons with disabilities need 
to exhaust Federal administrative remedies before exercising the 
private right of action. 

Effective Date. 

In accordance with section 206 of the legislation, title II of 
the bill shall become effective 18 months after the date of enactment 
except that the provisions of the bill applicable to the purchase of 
new fixed route vehicles shall become effective on the date of 
enactment of this Act. 
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TITLE III--PUBLIC ACCOMMODATIONS AND SERVICES 
OPERATED BY PRIVATE ENTITIES 

Section 504 of the Rehabilitation Act of 1973 prohibits Federal 
agencies and recipients of Federal financial assistance from 
discriminating against persons with disabilities. The purpose of title 
III of the legislation is to extend these general prohibitions against 
discrimination to privately operated public accommodations and to 
bring individuals with disabilities into the economic and social 
mainstream of American life. Title III fulfills these purposes in a 
clear, balanced, and reasonable manner. 

Title III is not intended to govern any terms or conditions of 
employment by providers of public accommodations or potential places 
of employment; employment practices are governed by title I of this 
legislation. 

Title III also prohibits discrimination in public transportation 
services provided by private entities. 

Scope of Coverage of Public Accommodations 

Section 301(3) of the legislation sets forth the definition of 
the term "public accommodation." The following privately operated 
entities are considered public accommodations for purposes of title 
III, if the operations of such entities affect commerce: 

(1) an inn, hotel, motel, or other similar place of lodging, 
except for an establishment located within a building that contains 
not more than five rooms for rent or hire and that is actually 
occupied by the proprietor of such establishment as the residence of 
such proprietor; 

(2) a restaurant, bar, or other establishment serving food or 
drink; 

(3) a motion picture house, theater, concert hall, stadium, or 
other place of exhibition or entertainment; 

(4) an auditorium, convention center, or lecture hall; 

(5) a bakery, grocery store, clothing store, hardware store, 
shopping center, or other similar retail sales establishment; 

(6) a laundromat, dry-cleaner, bank, barber shop, beauty shop, 
travel service, shoe repair service, funeral parlor, gas station, 
office of an accountant or lawyer, pharmacy, insurance office, 
professional office of a health care provider, hospital, or other 
similar service establishment; 

(7) a terminal used for public transportation; 

(8) a museum, library, gallery, and other similar place of public 
display or collection; 
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(9) a park or zoo; 

(10) a nursery, elementary, secondary, undergraduate, or 
postgraduate private school; 

(11) a day care center, senior citizen center, homeless shelter, 
food bank, adoption program, or other similar social service center; 
and 

(12) a gymnasium, health spa, bowling alley, golf course, or 
other similar place of exercise or recreation. 

The twelve categories of entities included in the definition of 
the term "public accommodation" are exhaustive. However, within each 
of these categories, the legislation only lists a few examples and 
then, in most cases, adds the phrase "other similar" entities. The 
Committee intends that the "other similar" terminology should be 
construed liberally consistent with the intent of the legislation that 
people with disabilities should have equal access to the array of 
establishments that are available to others who do not currently have 
disabilities. 

For example, the legislation lists "gol"f course" as an example 
under the category of "place of exercise or recreation." This does not 
mean that only driving ranges constitute "other similar 
establishments." Tennis courts, basketball courts, dance halls, 
playgrounds, and aerobics facilities, to name a few other entities 
are also included in this category. Other entities covered under this 
category include video arcades, swimming pools, beaches, camping 
areas, fishing and boating facilities, and amusement parks. 

Similarly, although not expressly mentioned, bookstores, video 
stores, stationary stores, pet stores, computer stores, and other 
stores that offer merchandise for sale or rent are included as retail 
sales establishments. 

The phrase "privately operated" is included to make it clear that 
establishments operated by Federal, State, and local governments are 
not covered by this title. Of course an establishment operated by a 
private entity which is otherwise covered by this title that also 
receives Federal, State, or local funds is still covered by this 
title. 

Only nonresidential entities or portions of entities are covered 
by this title. For example, in a large hotel that has a residential 
apartment wing, the apartment wing would be covered by the Fair 
Housing Act, but not by this title. The nonresidential accommodations 
in the rest of the hotel would be covered by this title. Although 
included in the definition of public accommodations, homeless shelters 
are subject to the provisions of this title only to the extent that 
they are not covered by the Fair Housing Act, as amended in 1988. 

Private schools, including elementary and secondary schools, are 
covered by this title. The Committee does not intend, however, that 
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compliance with this legislation requires a private school to provide 
a free appropriate education or develop an individualized education 
program in accordance with regulations implementing section 504 of the 
Rehabilitation Act of 1973 (34 CFR Part 104) and regulations 
implementing part B of the Education of the Handicapped Act (34 CFR 
Part 300). Of course, if a private school is under contract with a 
public entity to provide a free appropriate public education, it must 
provide such education in accordance with section 504 and part B. 

The term "commerce" is defined in section 301(1) of the 
legislation to mean travel, trade, traffic, commerce, transportation, 
or communicaton among the several States, or between any foreign 
country or any territory or possession and any State or between points 
in the same state but through another state or foreign country. 

Prohibition of Discrimination by Public Accommodations. 

Section 302(a) of the legislation specifies that no individual 
shall be discriminated against on the basis of disability in the full 
and equal enjoyment of the goods, services, facilities, privileges, 
advantages, and accommodations of any place of public accommodation. 

"Full and equal enjoyment" does not encompass the notion that 
persons with disabilities must achieve the identical result or level 
of achievement of nondisabled persons, but does mean that persons with 
disabilities must be afforded equal opportunity to obtain the same 

· result. 

Section 302(b)(l) of the legislation specifies general forms of 
discrimination prohibited by this title. These provisions are 
consistent with the general prohibitions which were included in title 
I of S. 933, as originally introduced. As explained previously in the 
report, the general prohibitions title has been deleted by the 
Substitute. 

Sections 302(b)(l)(A)(i), (ii), and (iii) of the legislation 
specify that it shall be discriminatory: 

-to subject an individual or class of individuals on the basis of 
disability or disabilities of such individual or class, directly, or 
through contractual, licensing, or other arrangements, to a denial of 
the opportunity of the individual or class to participate in or 
benefit from the goods, services, facilities, privileges, advantages, 
and accommodations of an entity; 

-to afford such an opportunity that is not equal to that afforded 
other individuals; or 

-to provide such an opportunity that is different or separate 
from that provided to other individuals, unless such action is 
necessary to provide the individual or class of individuals with an 
opportunity that is as effective as that provided to others. 
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Section 302(b)(l)(B) of the legislation specifies that goods, 
services, privileges, advantages, accommodations, and services shall 
be afforded to an individual with a disability in the most integrated 
setting appropriate to the needs of the individual. 

Section 302(b)(l)(C) of the legislation specifies that 
notwithstanding the existence of separate or different programs or 
activities provided in accordance with this section, an individual 
with a disability shall not be denied the opportunity to participate 
in such programs or activities that are not separate or different. 

Taken together, these provisions are intended to prohibit 
exclusion and segregation of individuals with disabilities and the 
denial of equal opportunities enjoyed by others based on, among other 
things, presumptions, patronizing attitudes, fears, and stereotypes 
about individuals with disabilities. Consistent with these standards, 
covered entities are required to make decisions based on facts 
applicable to individuals and not on the basis of presumptions as to 
what a class of individuals with disabilities can or cannot do. 

The Committee wishes to emphasize that these provisions should 
not be construed to jeopardize in any way the continued viability of 
separate private schools providing special education for particular 
categories of children with disabilities, sheltered workshops, special 
recreational programs, and other similar programs. 

At the same time, the Committee wishes to reaffirm that 
individuals with disabilities cannot be denied the opportunity to 
participate in programs that are not separate or different. This is an 
important and over-arching principle of the Committee's bill. 
Separate, special, or different programs are designed to make 
participation by persons with disabilities possible. Such programs 
are not intended to restrict the participation of disabled persons in 
ways that are appropriate to them. 

For example, a blind person may wish to decline participating in 
a special museum tour that allows persons to touch sculptures in an 
exhibit and instead tour the exhibit at his own pace with the museum's 
recorded tour. It is not the intent of this title to require the 
blind person to avail him or herself of the special tour. The 
Committee intends that modified participa.tion for persons with 
disabilities be a choice but not a requirement. 

In addition, it would not be a violation of this title for an 
establishment to offer recreational programs specially designed for 
children with mobility impairments. However, it would be a violation 
of this title if the entity then excluded such children from other 
recreational services made available to nondisabled children, or 
required children with disabilities to attend only designated 
programs. 

Section 302(b)(l)(D) of the legislation specifies that an 
individual or entity shall not, directly, or through contractual or 
other arrangements, utilize standards or criteria or methods of 
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administration that have the effect of discriminating on the basis of 
disability or that perpetuate the discrimination of others who are 
subject to common administrative control. This provision is identical 
to section 102(b)(3) of the bill, which was discussed previously in 
the report. 

Section 302(b)(l)(E) of the legislation specifies that it shall 
be discriminatory to exclude or otherwise deny equal goods, services, 
privileges, advantages, and accommodations, or other opportunities to 
an individual or entity because of the known disability of an 
individual with whom the individual or entity is known to have a 
relationship or association. This provision is comparable to section 
102(b)(4) of the legislation, which was discussed previously in the 
report. 

Section 302(b)(2) of the legislation includes specific 
applications of the general prohibition against discrimination in 
section 302(a) and the general prohibitions set out in section 
302(b)(l) of the legislation. The Committee wishes to emphasize that 
the specific provisions contained in title III, including the 
exceptions and terms of limitation, control over the more general 
provisions in section 302(a) and section 302(b)(l) to the extent there 
is any apparent conflict. 

Section 302(b)(2)(A)(i) of the legislation specifies that the 
term "discrimination" includes the imposition or application of 
eligibility criteria that screen out or tend to screen out an 
individual with a disability or any class of individuals with 
disabilities from fully and equally enjoying any goods, services, 
facilities, privileges, advantages, and accommodations, unless such 
criteria can be shown to be necessary for the provision of the goods, 
services, facilities, privileges, advantages, or accommodations being 
offered. 

As explained above, it is a violation of this title to exclude 
persons with disabilities. For example, it would be a violation for a 
grocery store to impose a rule that no blind persons would be allowed 
in the store, or for a drugstore to refuse to serve deaf people. It 
also would be a violation for such an establishment to invade such 
people's privacy by trying to identify unnecessarily the existence of 
a disability, as, for example, if the credit application of a 
department store were to inquire whether an individual has epilepsy, 
has ever had been hospitalized for mental illness, or has some other 
disability. 

Similarly, it can constitute a violation to impose criteria that 
limit the participation of people with disabilities, as for example, 
by requiring that individuals with Down syndrome can only be seated at 
the counter, but not the table-seating section of a diner. 

And it would be a violation to adopt policies which impose 
additional requirements or burdens upon people with disabilities not 
applied to other persons. Thus, it would be a violation for a theater 
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or restaurant to adopt a policy specifying that individuals who use 
wheelchairs must be chaperoned by an attendant. 

In addition, this subsection prohibits the imposition of criteria 
that "tend to" screen out an individual with a disability. This 
concept, drawn from current regulations under Section 504 (See, e.g. 
45 C.F.R. 84.13), makes it discriminatory to impose policies or 
criteria that, while not creating a direct bar to individuals with 
disabilities, diminish such individuals' chances of participation. 

Such diminution of opportunity to participate can take a number 
of different forms. If, for example, a drugstore refuses to accept 
checks to pay for prescription drugs unless an individual presents a 
driver's license, and no other form of identification is acceptable, 
the store is not imposing a criterion that identifies or mentions 
disability. But for many individuals with visual impairments, and 
various other disabilities, this policy will operate to deny them 
access to the service available to other customers; people with 
disabilities will be disproportionately screened out. 

Section 302(b)(2)(A)(ii) of the legislation specifies that 
discrimination includes a failure to make reasonable modifications in 
policies, practices, and procetlures when such modifications may be 
necessary to afford such goods, services, facilities, privileges, 
advantages, and accommodations unless the entity can demonstrate that 
making such modifications would fundamentally alter the nature of such 
goods, services, facilities, privileges, advantages, and 
accommodations. 

For example, a physician who specializes is treating burn victims 
could not refuse to treat the burns of a deaf person because of his or 
her deafness. However, such a physician need not treat the deaf 
individual if he or she does not have burns nor need the physician 
provide other types of medical treatment to individuals with 
disabilities unless he or she provides other types of medical 
treatment to nondisabled individuals. 

Thus, nothing in this legislation is intended to prohibit a 
physician from providing the most appropriate medical treatment in the 
physician's judgment or from referring an individual with a disability 
to another physician when the physician would make such a referral of 
an individual who does not have a disability. 

Similarly, a drug rehabilitation clinic could refuse to treat a 
person who was not a drug addict but could not refuse to treat a 
person who was a drug addict simply because the patient tests positive 
for HIV. 

A public accommodation which does not allow dogs must modify that 
rule for a blind person with a seeing-eye dog, a deaf person with a 
hearing ear dog, or a person with some other disability who uses a 
service dog. 
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Section ·302(b)(2)(A)(iii) of the legislation specifies that 
discrimination includes a failure to take such steps as may be 
necessary to ensure that no individual with a disability is excluded, 
denied services, segregated or otherwise treated differently than 
other individuals because of the absence of auxiliary aids and 
services, unless the entity can demonstrate that taking such steps 
would fundamentally alter the nature of the goods, services, 
facilities, advantages, and accommodations being offered or would 
result in an undue burden. 

The phrase "undue burden" is the limit applied under the ADA upon 
the duty of places of public accommodation to provide auxiliary aids 
and services. It is analogous to the phrase "undue hardship" used in 
the employment title of ADA (see previous discussion in the report) 
and is derived from section 504 and regulations thereunder. The 
determination of whether the provision of an auxiliary aid or service 
imposes an undue burden on a business will be made on a case-by-case 
basis, taking into account the same factors used for purposes of 
determining "undue hardship." 

The fact that the provision of any particular auxiliary aid would 
result in a undue burden does not relieve the business from the duty 

' to furnish an alternative auxiliary aid, if available, that would not 
result in such a burden. 

The term "auxiliary aids and services" is defined in section 3(1) 
of the legislation. The definition includes illustrations of aids and 
services that may be provided. The list is not meant to be exhaustive; 
rather, it is intended to provide general guidance about the nature of 
the obligation. 

The Committee expects that the covered entity will consult with 
the individual with a disability before providing a particular 
auxiliary aid or service. Frequently, an individual with a disability 
requires a simple adjustment or aid rather than an expensive or 
elaborate modification often envisioned by a covered entity. 

For example, auxiliary aids and services for blind persons 
include both readers and the provision of brailled documents (see 
below). A restaurant would not be required to provide menus in braille 
if it provided a waiter or other person who was willing ·to read the 
menu. Similarly, a bookstore need not braille its price tags, stock 
brailled books, or lower all its shelves so that a person who uses a 
wheelchair can reach all the books. Rather, a salesperson can tell the 
blind person how much an item costs, make a special order of brailled 
books, and reach the books that are out of the reach of the person who 
uses a wheelchair. 

The legislation specifies that auxiliary aids and services 
includes qualified interpreters or other effective methods of making 
aurally delivered materials available to individuals with hearing 
impairments. Other effective methods may include: telephone handset 
amplifiers, telephones compatible with hearing aids, telecommunication 
devices for the deaf, closed captions, and decoders. 
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For example, it would be appropriate for regulations issued by 
the Attorney General to require hotels of a certain size to have 
decoders for closed captions available or, where televisions are 
centrally controlled by the hotel, to have a master decoder. 

It is also the Committee's expectation that regulations issued by 
the Attorney General will include guidelines as to when public 
accommodations are required to make available portable 
telecommunication devices for the deaf. In this regard, it is the 
Committee's intent that hotels and other similar establishments that 
offer nondisabled individuals the opportunity to make outgoing calls, 
on more than an incidental convenience basis, to provide a similar 
opportunity for hearing impaired customers and customers with 
communication disorders to make such outgoing calls by making 
available a portable telecommunication device for the deaf. 

It is not the Committee's intent that individual retail stores, 
doctors' offices, restaurants or similar establishments must have 
telecommunications devices for the deaf since people with hearing 
impairments will be able to make inquiries, appointments, or 
reservations with such establishments through the relay system 
established pursuant to title IV of the legislation, and the presence 
of a public telephone in these types of establishments for outgoing 
calls is incidental. 

Open-captioning, for example, of feature films playing in movie 
theaters, is not required by this legislation. Filmmakers are, 
however, encouraged to produce and distribute open-captioned versions 
of films and theaters are encouraged to have at least some pre-
announced screenings of a captioned version of feature films. 

Places of public accommodations that provide film and slide shows 
to impart information are required to make such information accessible 
to people with disabilities. 

The legislation also specifies that auxiliary aids and services 
include qualified readers, taped texts, or other effective methods of 
making visually delivered materials available to individuals with 
visual impairments. Additional examples of effective methods of making 
visually delivered materials available include: audio recordings and 
the provision of brailled and large print materials. 

The legislation specifies that auxiliary aids and services 
includes the acquisition or modification of equipment or devices. For 
example, a museum that provides audio cassettes and cassette players 
for an audio-guided tour of the museum may need to add brailled 
adhesive labels to the buttons on a select number of the tape-players 
so that they can be operated by a blind person. 

The Committee wishes to make it clear that technological advances 
can be expected to further enhance options for making meaningful and 
effective opportunities available to individuals with disabilities. 
Such advances may enable covered entities to provide auxiliary aids 
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and services which today might be considered to impose undue burdens 
on such entities. 

Section 302(b)(2)(A)(iv) of the legislation specifies that 
discrimination includes a failure to remove architectural barriers and 
communication barriers that are structural in nature in existing 
facilities, and transportation barriers in existing vehicles used by 
an establishment for transporting individuals (not including barriers 
that can only be removed through the retrofitting of vehicles by the 
installation of a hydraulic or other lift), where such removal is 
readily achievable. 

The Committee was faced with a choice in how to address the 
question of what actions, if any, a public accommodation should be 
required to take in order to remove structural barriers in existing 
facilities and vehicles. On the one hand, the Committee could have 
required retrofitting of all existing facilities and vehicles to make 
them fully accessible. On the other hand, the Committee could have 
required that no actions be taken to remove barriers in existing 
facilities and vehicles. 

The Committee rejected both of these alternatives and instead 
decided to adopt a modest requirement that covered entities make 
structural changes or adopt alternative methods that are "readily 
achievable." 

The phrase "readily achievable" is defined in section 301(5) to 
mean easily accomplishable and able to be carried out without much 
difficulty or expense. In determining whether an action is readily 
achievable, factors to be considered include: 

(1) the overall size of the covered entity with respect to number 
of employees, number and type of facilities, and the size of the 
budget; 

(2) the type of operation of the covered entity, including the 
composition and structure of the entity; and 

(3) the nature and cost of the action needed. 

It is important to note that readily achievable is a 
significantly lesser or lower standard than the "undue burden" 
standard used in this title and the "undue hardship standard used in 
title I of this legislation. Any changes that are not easily 
accomplishable and are not able to be carried out without much 
difficulty or expense when the preceding factors are weighed are not 
required under the readily achievable standard, even if they do not 
impose an undue burden. 

The concept of readily achievable should not be confused with the 
phraseology of "readily accessible" used in regard to accessibility 
requirements for alterations (section 302(b)(2)(A)(vi)) and new 
construction (section 303). While the word "readily" appears in both 
phrases and has roughly the same meaning in each context -- easily, 
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without much difficulty -- the concepts of "readily achievable" and 
"readily accessible" are sharply distinguishable and represent almost 
polar opposites in focus. 

The phrase "readily accessible to and usable by individuals with 
disabilities" focuses on the person with a disability and addresses 
the degree of ease with which an individual with a disability can 
enter and use a facility; it is access and usability which must be 
"ready." 

"Readily achievable," on the other hand, focuses on the business 
operator and addresses the degree of ease or difficulty of the 
business operator in removing a barrier; if barrier removal cannot be 
accomplished readily, then it is not required. 

What the "readily achievable" standard will mean in any 
particular public accommodation will depend on the circumstances, 
considering the factors listed previously, but the kind of bar_rier-
removal which is envisioned includes the addition of grab bars, the 
simple ramping of a few steps, the lowering of telephones, the 
addition of raised letter and braille markings on elevator control 
buttons, the addition of flashing alarm lights, and similar modest 
adjustments. 

This section may require the removal of physical barriers, 
including those created by the arrangement or location of such 
temporary or movable structures as furniture, equipment, and display 
racks. For example, a restaurant may need to rearrange tables and 
chairs, or a department store may need to adjust its layout of display 
racks and shelves, in order to permit access to individuals who use 
wheelchairs, where these actions can be carried out without much 
difficulty or expense. 

A public accommodation would not be required to provide physical 
access if there is a flight of steps which would require extensive 
ramping or an elevator. The readily achievable standard only requires 
physical access that can be achieved without extensive restructuring 
or burdensome expense. 

In small facilities like single-entrance stores or restaurants, 
"readily achievable" changes could involve small ramps, the 
installation of grab bars in restrooms in various sections and other 
such minor adjustments and additions. 

The readily achievable standard allows for minimal investment 
with a potential return of profit from use by disabled patrons, often 
more than justifying the small expense. 

Section 302(b)(2)(A)(v) of the legislation specifies that where 
an entity can demonstrate that removal of a barrier is not readily 
achievable, discrimination includes a failure to make such goods, 
services, facilities, privileges, advantages, and accommodations 
available through alternative methods if such methods are readily 
achievable. 
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With respect to the adoption of alternative methods, examples of 
"readily achievable" include: coming to the door to receive or return 
drycleaning; allowing a disabled patron to be served beverages at a 
table even though nondisabled persons having only drinks are required 
to drink at the inaccessible bar; providing assistance to retrieve 
items in an inaccessible location; and rotating movies between the 
first floor accessible theater and a comparable second floor 
inaccessible theater. 

Section 302(b)(2)(A)(vi) of the legislation specifies that 
discrimination includes, with respect to a facility or part thereof 
that is altered by, on behalf of, or for the use of an establishment 
in a manner that affects or could affect the usability of the facility 
or part thereof, a failure to make the alterations in such a manner 
that, to the maximum extent feasible, the altered portion of the 
facility is readily accessible to and usable by individuals with 
disabilities. 

Where the entity is undertaking major structural alterations that 
affect or could affect the usability of the existing facility, the 
entity must also make the alterations in such manner that, to the 
maximum extent feasible, the path of travel to the altered area, and 
the bathrooms, telephones, and drinking fountains serving the 
remodeled area, are readily accessible to and usable by individuals 
with disabilities. 

The phrase "major structural alterations" will be defined by the 
Attorney General. The Corriniittee intends that the term "structural" 
means elements that are a permanent or fixed part of the building, 
such as walls, suspended ceilings, floors, or doorways. 

The term "major structural alterations" refers to structural 
alterations or additions that affect the primary functional areas of a 
building, e.g., the entrance, a passageway to an area in the building 
housing a primary function, or the areas of primary functions 
themselves. For example, structural alteration to a utility room in an 
office building would not be considered "major." On the other hand, 
structural alteration to the customer service lobby of a bank would be 
considered major because it houses a major or primary function of the 
bank building. 

The legislation includes an exception regarding the installation 
of elevators, which specifies that the obligation to make a facility 
readily accessible to and usable by individuals with disabilities 
shall not be construed to require .the installation of an elevator for 
facilities that are less than three stories or that have less than 
3,000 square feet per story unless the building is a shopping center, 
a shopping mall, or the professional office of a health care provider 
or unless the Attorney General determines that a particular category 
of such facilities requires the installation of elevators based on the 
usage of such facilities. 

The Committee wishes to make it clear that the exception 
regarding elevators does not obviate or limit in any way the 
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obligation to comply with the other accessibility requirements 
established by this legislation, including requirements applicable to 
floors which, pursuant to the exception, are not served by an 
elevator. And, in the event a facility which meets the criteria for 
the exception nonetheless has an elevator installed, then such 
elevator shall be required to meet accessibility standards. 

The Committee intends that the term "facility" means all or any 
portion of buildings, structures, sites, complexes, equipment, roads, 
walks, passageways, parking lots, or other real or personal property 
or interest in such property, including the site where the building, 
property, structure or equipment is located. This definition is 
consistent with the definitions used under current Federal regulations 
and standards and thus includes both indoor areas and outdoor areas 
where human-constructed improvements, structures, equipment, or 
property have been added to the natural environment. 

The phrase "readily accessible to and usable by individuals with 
disabilities" is a term of art which is explained in the section of 
the report concerning new construction. 

The phrase "to the maximum extent feasible" has been included to 
allow for the occasional case in which the nature of an existing 
facility is such as to make it virtually impossible to renovate the 
building in a manner that results in its being entirely accessible to 
and usable by individuals with disabilities. In all such cases, 
however, the alteration should provide the maximum amount of physical 
accessibility feasible. 

Thus, for example the term "to the maximum extent feasible" 
should be construed as not requiring entities to make building 
alterations that have little likelihood of being accomplished without 
removing or altering a load-bearing structural member unless the load-
bearing structural member is otherwise being removed or altered as 
part of the alteration. 

Section 302(b)(2)(B) of the legislation includes policies 
applicable to fixed route vehicles used by entities that are not in 
the principal business of transporting people. First, it is considered 
discrimination for an entity to purchase or lease a bus or a vehicle 
that is capable of carrying in excess of 16 passengers, for which 
solicitations are made later than 30 days after the effective date of 
this Act that are not readily accessible to and usable by individuals 
with disabilities except that over-the-road buses shall be subject to 
section 304(b)(4) (which delays the effective date for 6 years for 
small operators and 5 years for other operaters) and section 305 
(which provides for a study of how to make the impact of making such 
buses accessible). 

If an entity not in the principal business of transporting people 
purchases or leases a vehicle carrying 16 or fewer passengers after 
the effective date of title III that is not readily accessible to or 
usable by individuals with disabilities, it is discriminatory for such 
an entity to fail to operate a system that, when viewed in its 
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entirety, ensures a level of service to individuals with disabilities 
equivalent to the level of service provided to the general public. 

Section 302(b)(2)(C) includes provisions applicable to vehicles 
used in demand-responsive systems by entities that are not in the 
principal business of transporting people. The provisions applicable 
to such vehicles are the same as those applicable to fixed route 
vehicles except that the entity need not ensure that all new vehicles 
carrying more than 16 passengers are accessible if it can demonstrate 
that the system, when viewed in its entirety, already provides a level 
of service to individuals with disabilities equivalent to that 
provided to the general public. 

For example, where a hotel at an airport provides free shuttle 
service, the hotel need not purchase new vehicles that are accesible 
so long as it makes alternative equivalent arrangements for 
transporting people with disabilities who cannot ride the inaccessible 
vehicles. This might be accomplished through the use of a portable 
lift or by making arrangements with another entity that has an 
accessible vehicle that can be made available to provide equivalent 
shuttle service. 

New Construction 

Section 303 of the legislation sets forth obligations with 
respect to the construction of new facilities. This section is 
applicable to public accommodations and potential places of 
employment. 

The term "potential places of employment" is defined in section 
301(2) to mean facilities that are intended for nonresidential use and 
whose operations affect commerce. The Committee expects that 
implementing regulations concerning "potential places of employment" 
will cover the same areas in a facility as existing design standards. 
Thus, unusual spaces that are not duty stations, such as catwalks and 
fan rooms, would continue to lie outside the scope of design 
standards. 

The term does not include facilities that are covered or 
expressly exempted from coverage under the Fair Housing Act of 1968. 

Specifically, section 303(a) of the legislation specifies that it 
is unlawful discrimination for a public accommodation or potential 
place of employment to fail to design and construct facilities for 
first occupancy later than 30 months after the date of enactment of 
this Act that are readily accessible to and usable by individuals with 
disabilities, except where an entity can demonstrate that it is 
structurally impracticable to do so, in accordance with standards set 
forth or incorporated by reference in regulations issued under title 
III. 

Section 303(b) of the legislation exempts entities from 
installing elevators under the same circumstances applicable to 
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alterations (see section 302(b)(2)(A)(vi) and the accompanying 
clarifications in the report). 

The phrase "readily accessible to or usable by" is a term of art 
which, in slightly varied formulations, has been applied in the 
Architectural Barriers Act of 1968 ("ready access to, and use of"), 
the Fair Housing Act of 1968, as amended ("readily accessible to and 
usable by"), and the regulations implementing section 504 of the 
Rehabilitation Act of 1973 ("readily accessible to and usable by") and 
is included in standards used by Federal agencies and private industry 
e.g., the Uniform Federal Accessibility Standards (UFAS) ("ready 
access to and use of") and the American National Standard for 
Buildings and Facilities--Providing Accessibility and Usability for 
Physically Handicapped People (ANSI All7.l) (readily accessible to, 
and usable by) . 

The term is intended to enable people with disabilities 
(including mobility, sensory, and cognitive impairments) to get to, 
enter, and use a facility. While the term does not necessarily require 
the accessibility of every part of every area of a facility, the term 
contemplates a high degree of convenient accessibility, entailing 
accessibility of parking areas, accessible routes to and from the 
facility, accessible entrances, usable bathrooms and water fountains, 
accessibility of public and common use areas, and access to the goods, 
services, programs, facilities, and accommodations offered at the 
facility. 

The term is not intended to require that all parking spaces, 
bathrooms, stalls within bathrooms, etc. are accessible; only a 
reasonable number must be accessible, depending on such factors as 
their location and number. 

Accessibility elements for each particular type of facility 
should assure both ready access to the facility and usability of its 
features and equipment and of the goods, services, and programs 
available therein. 

For example, for a hotel "readily accessible to and usable by" 
includes, but is not limited to, providing full access to the public 
use and common use portions of the hotel; requiring all doors and 
doorways designed to allow passage into and within all hotel rooms and 
bathrooms to be sufficiently wide to allow passage by individuals who 
use wheelchairs; making a percentage of each class of hotel rooms 
fully accessible (e.g., including grab bars in bath and at the toilet, 
accessible counters in bathrooms); audio loops in meeting areas; 
signage, emergency flashing lights or alarms; braille or raised letter 
words and numbers on elevators; and handrails on stairs and ramps. 

Of course, if a person with a disability needing a fully 
accessible room makes an advance registration without informing the 
hotel of the need for such a room arrives on the date of the 
reservation and no fully accessible room is available, the hotel has 
not violated the Act. Moreover, a hotel is not required to forego 
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renting fully accessible rooms to nondisabled persons if to do so 
would cause the hotel to lose a rental. 

In a physician's office, "readily accessible to and usable by" 
would include ready access to the waiting areas, a bathroom, and a 
percentage of the examining rooms. 

Historically, particularized guidance and specifications 
regarding the meaning of the phrase "readily accessible to and usable 
by" for various type of facilities have been provided by MGRAD, UFAS, 
and the ANSI standards. Under this legislation, such specificity will 
be provided by the expanded MGRAD standards to be issued by the 
Architectural and Transportation Barriers Compliance Board and by the 
regulations issued by the Attorney General, both of which are 
discussed subsequently in this report. 

It is the expectation of the Committee that the regulations 
issued by the executive branch could utilize appropriate portions of 
MGRAD. 

It is also the Committee's intent that the regulations will 
include language providing that departures from particular technical 
and scoping requirements, as revised, will be permitted so long as the 
alternative methods used will provide substantially equivalent or 
greater access to and utilization of the facility. Allowing these 
departures will provide covered entities with necessary flexibility to 

· design for special circumstances and will facilitate the application 
of new technologies. 

The phrase "structurally impracticable" is a narrow exception 
that will apply only in rare and unusual circumstances where unique 
characteristics of terrain make accessibility unusually difficult. 
Such limitations for topographical problems are analogous to an 
acknowledged limitation in the application of the accessibility 
requirements of the Fair Housing Amendments Act of 1988. In the House 
Committee Report accompanying the Act, the House Committee on the 
Judiciary noted: 

"certain natural terrain may pose unique building problems. For 
example, in areas which flood frequently, such as waterfronts or 
marshlands, housing traditionally may be built on stilts. The 
Conunittee does not intend to require that the accessibility 
requirements of this Act override the need to protect the physical 
integrity of multifamily housing that may be built on such sites." 

By incorporating the phrase "structurally impracticable," the ADA 
explicitly recognizes an exception analogous to the "physical 
integrity" exception for peculiarities of terrain recognized 
implicitly in statutory language and expressly in the House Committee 
Report accompanying the Fair Housing Amendments Act. As under the 
Fair Housing Amendments Act, this is intended to be a narrow exception 
to the requirement of accessibility. It means that only where unique 
characteristics of terrain prevent the incorporation of accessibility 
features and would destroy the physical integrity of a facility is it 
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acceptable to deviate from accessibility requirements. Buildings that 
must be built on stilts because of their location in marshlands or 
over water are one of the few situations in which the structurally 
impracticable exception would apply. 

Neither under the ADA nor the Fair Housing Amendments Act should 
an exception to accessibility requirements be applied to situations in 
which a facility is located in "hilly" terrain or on a plot of land 
upon which there are steep grades; in such circumstances, 
accessibility can be achieved without destroying the physical 
integrity of a structure, and ought to be required in the construction 
of new facilities. 

In those rare circumstances in which it is structurally 
impracticable to achieve full compliance with accessibility 
requirements under the ADA, public accommodations should still be 
designed and constructed to incorporate accessibility features to the 
extent that they are structurally practicable. The accessibility 
requirements should not be viewed as an all-or-nothing proposition in 
such circumstances. 

If it is structurally impracticable for a facility in its 
entirety to be readily accessible to and usable by people with 
disabilities, then those portions which can be made accessible should 
be. If a building cannot comply with the full range of accessibility 
requirements because of structural impracticability, then it should 
still be required to incorporate those features which are structurally 
practicable. And if it is structurally impracticable to make a 
particular facility accessible to persons who have particular types of 
disabilities, it is still appropriate to require it to be made 
accessible to persons with other types of disabilities. 

If, for example, a facility which is of necessity built on stilts 
cannot be made accessible to persons who use wheelchairs because it is 
structurally impracticable to do so, this is no reason not to still 
require it to be accessible for individuals with vision or hearing 
impairments or other kinds of disabilities. 

The new construction provision includes establishments that "are 
potential places of employment" as well as public accommodations. The 
Cornrnittee decided to include this provision to ensure that unnecessary 
barriers to employment are not built into facilities that are 
constructed in the future. Since it is easy and inexpensive to 
incorporate accessibility features in new construction, the Committee 
concluded that there is no rational justification for employers to 
continue to construct inaccessible facilities that will bar the 
entrance of and limit opportunities for people with disabilities for 
years to come. 

In addition, this provision will ensure that all new facilities 
which potentially may be occupied by places of public accommodation 
but whose first occupant may not be such an entity are constructed in 
such a way that they are readily accessible to and usable by 
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individuals with disabilities for the original use for which the 
building is intended. 

The Committee decided not to limit this provision to potential 
places of employment of 15 of more employees because of the desire to 
establish a uniform requirement of accessibility in new construction, 
because of the ease with which such a requirement can be accomplished 
in the design and construction stages, and because future expansion of 
a business or sale or lease of the property to a larger employer or to 
a business that is open to the public is always a possibility. 

The phrase "are potential places of employment" is not intended 
to make an establishment that is not a public accommodation subject to 
the other provisions of this title e.g., the obligation to provide 
auxiliary aids or services. 

Prohibition of Discrimination in Public Transportation Services 
Provided by Private Entities. 

Section 304(a) of the legislation specifies that no individual 
shall be discriminated against on the basis of disability in the full 
and equal enjoyment of public transportation services provided by a 
privately operated entity that is primarily engaged in the business of 
transporting people, but is not in the principal business of providing 
air transportation, and whose operations affect commerce. 

The term ''public transportation'' is defined in section 301(4) 
of the legislation to mean transportation by bus or rail, or by any 
other conveyance (other than by air travel) that provides the general 
public with general or special service (including charter service) on 
a regular and continuing basis. 

The Committee wishes to make it clear that the provisions of 
title III do not apply to public entities such as public transit 
authorities and school districts. Public entities providing 
transportation services are generally subject to the provisions of 
title II of this legislation and school bus operations are generally 
covered by regulations implementing section 504 of the Rehabilitation 
Act of 1973 issued by agencies providing Federal financial assistance 
to school districts. 

The Committee also wishes to make it clear that title III does 
not apply to volunteer-driven commuter ridership arrangements. 

The Committee excluded transportation by air because the Congress 
recently passed the Air Carriers Access Act, which was designed to 
address the problem of discrimination by air carriers and it is the 
Committee's expectation that regulations will be issued that reflect 
congressional intent. 

Section 304(b) of the legislation includes specific applications 
of the general prohibition set out in section 303(a). As used in 
subsection (a), the term ''discrimination against'' includes: 
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(1) the imposition or application by an entity of eligibility 
criteria that screen out or tend to screen out an individual with a 
disability or any class of individuals with disabilities from fully 
enjoying the public transportation services provided by the entity; 

(2) the failure of an entity to-

(A) make reasonable modifications consistent with those required 
under section 302(b)(2)(A)(ii); 

(B) provide auxiliary aids and services consistent with the 
requirements of section 302(b)(2)(A)(iii); and 

(C) remove barriers consistent with the requirements of section 
3 0 2 ( b ) ( 2 ) (A) ( iv) , ( v ) , and (vi ) ; and 

(3) the purchase or lease of a new vehicle (other than an 
automobile or over-the-road bus) that is to be used to provide public 
transportation services, and for which a solicitation is made later 
than 30 days after the effective date of this Act, that is not readily 
accessible to and usable by individuals with disabilities, including 
individuals who use wheelchairs. 
, 

The bill includes a special exception for vehicles used in a 
demand-responsive system. In the case of a vehicle used in a demand-
response system, the new vehicle need not be readily accessible to and 
usable by individuals with disabilities if the entity can demonstrate 
that such system, when viewed in its entirety, provides a level of 
service to individuals with disabilities equivalent to the level of 
service provided to the general public. -·""': 

With respect to the purchase of new over-the-road buses, it is 
considered discrimination to purchase or lease a new over-the-road bus 
that is used to provide public transportation services and for which a 
solicitation is made later than 6 years after the date of enactment of 
this Act for small providers (as defined by the Secretary of 
Transportation) and 5 years for other providers, that is not readily 
accessible to and usable by individuals with disabilities. 

The term "readily accessible to and usable by" mean~, with 
respect to vehicles used for public transportation, able to be entered 
into and exited from and safely and effectively used by individuals 
with disabilities, including individuals who use wheelchairs. 

Currently, technology may not exist that will enable an 
individual who uses a wheelchair to access restrooms in over-the-road 
buses without resulting in the significant loss of current seating 
capacity. Since this legislation is future driven, the Committee 
intends that the Department of Transportation develop regulations 
which require that accessible restrooms be installed on intercity 
coaches when technologically feasible. 

Lifts or ramps, and fold-up seats or other wheelchair spaces with 
appropriate securement devices are among the current features 
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necessary to make transit vehicles readily accessible to and usable by 
individuals with disabilities. The requirement that a vehicle is to be 
readily accessible obviously entails that each vehicle is to have some 
spaces for individuals who use wheelchairs or three- wheeled mobility 
aids; how many spaces per vehicle are to be made available for 
wheelchairs is, however, a determination that depends on various 
factors, including the number of vehicles in the fleet, seat vacancy 
rates, and usage by people with disabilities. 

The Committee intends that, consistent with these general 
factors, the determination of how many spaces must be available should 
be flexible and generally left up to the provider; provided that at 
least some spaces on each vehicle are accessible. Technical 
specifications and guidance regarding lifts and ramps, wheelchair 
spaces, and securement devices are to be provided in the minimum 
guidelines and regulations to be issued under this legislation. 

The Committee intends that during the interim period prior to the 
date when over-the-road buses must be readily accessible to and usable 
by individuals with disabilities that regulations specify that 
providers modify their policies so that individuals who use 
wheelchairs may get on and off such buses without having to bring 
their own attendant to help them get on and off the bus. Further, 
policies should be modified to require the on-board storage of 
batteries for battery operated wheelchairs. 

Section 305 of the legislation directs the Architectural and 
Transportation Barriers Compliance Board to undertake a study to 
determine the access needs of individuals with disabilities to over-
the-road buses and the most cost effective methods for making over-
the-road buses readily accessible to and usable by individuals with 
disabilities. 

In determining the most cost-effective methods for making over-
the-road buses readily accessible to and usable by persons with 
disabilities, particularly individuals who use wheelchairs, the 
legislation specifies that the study should analyze the cost of 
providing accessibility, recent technological and cost saving 
developments in equipment and devices, and possible design changes. 

Thus, the Committee is interested in having the study include a 
review of current technology such as lifts that enable persons with 
mobility impairments, particularly those individuals who use 
wheelchairs, to get on and off buses without being carried; 
alternative designs to the current lifts; as well as alternative 
technologies and modifications to the design of buses that may be 
developed that will also enable such individuals to get on and off 
over-the-road buses without being carried. 

It is also expected that the study will review alternative design 
modifications that will enable an individual using the over-the-road 
bus to have access to the restroom and at the same time permitting the 
provider to retain approximately the same seating capacity. 
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The study must also assess the impact of accessibility 
requirements on the continuation of inter-city bus service by over-
the-road buses, with particular consideration of impact on rural 
service in light of the economic pressures on the bus industry that 
have lead to a reduction of service, particularly in rural America. 
According to an analysis by the Interstate Commerce Commission staff, 
3,400 communities lost all intercity bus service between 1982 and 
1986. Of these nine-tenths were areas with populations of under 
10,000. 

Thus, this study should analyze how the private bus operaters can 
comply with the requirement in section 304 of the legislation that 
over-the-road buses be made readily accessible to and usable by 
individuals with disabilities, including individuals who use 
wheelchairs, without contributing to the deterioration of rural bus 
service. 

It is the Committee expectation that the study will also review 
current policies that impede the shared use by private companies 
providing tours and charter services of public buses that are 
currently accessible. Another component of the study may be to seek 
ways to link local providers of accessible transportation services 
with intercity bus service in hub areas. This may necessitate 
expansion of service by local providers to match intercity and 
intermodal schedules in order to help ensure effective development of 
such a feeder service relationship. 

The Committee recognizes that after deregulation cf the airline 
and rail industries, safety net programs were implemented to assist 
States in preserving efficient air and rail transportation, primarily 
between smaller cities and communities threatened by the loss of 
service. No similar Federal program was established to assist the 
private bus industry. The Committee expects that the study will 
consider whether and, if deemed appropriate, identify policy 
alternatives that might assist private bus companies meet the mandates 
in this legislation. 

The legislation also calls for the establishment of an advisory 
board of which 50 percent of the members must be selected from among 
private operators using over-the-road buses, bus manufacturers, and 
lift manufacturers; and 50 percent of the members must be individuals 
with disabilities, particularly individuals who use wheelchairs, who 
are potential riders of such buses. 

Anyone in the business of providing taxi service shall not 
discriminate on the basis of disability in the delivery of that 
service. For example, it would be illegal under the Act to refuse to 
pick up a person on the basis of that person's disability. A taxi cab 
driver could not refuse to pick up someone in a wheelchair because he 
or she believes that the person could not get out of their chair or 
because he or she did not want to lift the wheelchair into the trunk 
of the taxi or put it in the back seat. 

Regulations. 
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Section 306(a) of the legislation specifies that not later than 
one year after the date of enactment of this Act, the Secretary of 
Transportation shall issue regulations in an accessible format that 
shall include standards applicable to facilities and vehicles covered 
under section 302(b)(2)(B) and (C) and section 304. 

With respect to section 304(b)(4) of the legislation, the 
committee recognizes the apparent anomaly in requiring the 
promulgation of regulations while a needs and impact assessment is in 
progress and two years prior to the submission of the study and its 
recommendations to the President and the Congress. This timing, 
however, should not be construed as calling into question the 
importance or necessity of empirical data and technological 
information to this rulemaking process. Rather, the Committee believed 
it wise that, with respect to over-the-road buses, regulations be in 
place well in advance of the compliance dates of the Act. 

The Committee fully expects that, following submission, . the study 
and its recommendations will be expeditiously and carefully reviewed 
to determine if, or to what extent, the regulations promulgated 
pursuant to this section of the legislation need to be revised or 
amended. 

Section 306(b) of the legislation specifies that not later than 
one year after the date of enactment of this Act, the Attorney General 
shall issue regulations in an accessible format to carry out the 
remaining provisions of this title not referred to in subsection (a) 
that include standards applicable to facilities and vehicles covered 
under section 302. 

Standards included in regulations issued under subsections (a) 
and (b) shall be consistent with the minimum guidelines and 
requirements issued by the Architectural and ' Transportation Barriers 
Compliance Board in accordance with section 504. 

Exemptions for Private Clubs and Religious Organizations 

Section 307 of the legislation specifies that the provisions of 
title III do not apply to private clubs or -establishments exempted 
from coverage under title II of the Civil Rights Act of 1964 or to 
religious organizations or to entities controlled by religious 
organizations. Places of worship and schools controlled by religious 
organizations are among those organizations and entities which fall 
within this exemption. 

The reference to "entities controlled by a religious 
organization" is modeled after the provisions in title IX of the 
Education Amendments of 1972. Thus, it is the Committee's intent that 
the term "controlled by a religious organization" be interpreted 
consistently with the Attachment which accompanied the Assurance of 
Compliance with title IX required by the U.S. Department of Education. 
Of course, the Committee recognizes that unlike the title IX 
exemption, this provision applies to entities that are not educational 
institutions. The term "religious organization" has the same meaning 
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as the term "religious organization" in the phrase "entities 
controlled by a religious organization." 

Activities conducted by a religious organization or an entity 
controlled by a religious organization on its own property which are 
open to nonmembers of that organization or entity are included in this 
exemption. 

Enforcement. 

Section 308 of the legislation sets forth the scheme for 
enforcing the rights provided for in title III. Section 308(a)(l) 
provides a private right of action for any individual who is being or 
is about to be subjected to discrimination on the basis of disability 
in violation of title III. This subsection makes available to such an 
individual the remedies and procedures set forth in section 204a-3(a) 
of the Civil Rights Act of 1964 (preventive relief, including an 
application for a permanent or temporary injunction, restraining 
order, or other order). 

Section 308(a)(2) of the legislation makes it clear that in the 
case of violations of section 302(b)(2)(A)(iv) pertaining to removing 
barriers in existing facilities, section 302(b)(2)(A)(vi) pertaining 
to alterations of existing facilities, and section 303(a) pertaining 
to new construction, injunctive relief shall include an order to alter 
facilities to make such facilities readily accessible to and usable by 
individuals with disabilities as required by title III. 

Where appropriate, injunctive relief shall also include requiring 
the provision of an auxiliary aid or service, modification of a 
policy, or provision of alternative methods, to the extent required by 
this title. 

Section 308(b) of the legislation specifies the enforcement 
scheme for the Attorney General. First, the Attorney General shall 
investigate alleged violations of title III, which shall include 
undertaking periodic reviews of compliance of covered entities. 

If the Attorney General has reasonable cause to believe that any 
person or group of persons is engaged in a pattern or practice of 
resistance to the full enjoyment of any of the rights granted by title 
III or that any person or group of persons has been denied any of the 
rights granted by title III and such denial raises an issue of general 
public importance, the Attorney General may commence a civil action in 
any appropriate United States District Court. 

In a civil action brought by the Attorney General, the court may 
grant any equitable relief it considers to be appropriate, including 
granting temporary, preliminary, or permanent relief, providing an 
auxiliary aid or service, modification of policy or alternative 
method, or making facilities readily accessible to and usable by 
individuals with disabilities, to the extent required by title III. 
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In addition, a court may award such other relief as the court 
considers to be appropriate, including monetary damages to persons 
aggrieved, when requested by the Attorney General. Thus, it is the 
Committee's intent that the Attorney General shall have discretion 
regarding the damages he or she seeks on behalf of persons aggrieved. 
It is not the Committee's intent that this authority include the 
authority to award punitive damages. 

Furthermore, the court may vindicate the public interest by 
assessing a civil penalty against the covered entity in an amount not 
exceeding $50,000 for a first violation and not exceeding $100,000 for 
any subsequent violation. 

Effective Date 

In accordance with section 309 of the legislation, title III of 
the legislation shall become effective 18 months after the date of 
enactment of this legislation. 

. 
; . 

i 
l 
! 
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'TITLE IV--"TELECOMMUNIATIONS RELAY SERVICES 

~itle IV of the legislation# as reported, will help to 
further the statutory goals of universal service as mandated in 
the Communications Act of 1934. It will provide to hearing- and 
speech-impaired individuals telephone services that are 
functionally equivalent to those provided to hearing individuals. 

Background 

1I'here are over 24 million hearing-impaired and 2.8 million 
speech-impaired individuals in the United States, yet inadequate 
attention has been paia to their special needs with respect to 
accessing the Nation's telephone system. Given the pervasiveness 
of the telephone for both commercial anrl personal matters, the 
inability to utilize the telephone system fully nas enormous 
impact on an inaividual's ability to integrate effectively in 
today•s society. 

1I'he Communications Act of 1934 mandates that communications 
services b€ • Im.ade] avaiJ.abl-i:r so -Iar as possib.1-e, to .all the 
people of the United States •••• ft. (Section 1, emphasis added). 
This goal of universal service has governed the development of 
the Nation's telephone system for over fifty years. The 
inability of over 2£ mil.lion Americans to access fully the 
Nation's telephone system poses a serious threat to the full 
attainment of the goal of universal service. 
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In order to realize this goal more fully, Title IV of this 
legislation amends Title II of the Communications Act of 1934, as 
amended, by adding a new Section 225. This new section imposes 
on all common carriers providing interstate or intrastate 
telephone service, an obligation to provide to hearing and speech 
impaired individuals telecommunications services that enable them 
to communicate with hearing individuals. These services must be 
functionally equivalent to telephone service provided to hearing 
individuals. Carriers are granted the flexibility to determine 
whether such services are provided by the carrier alone, in 
concert with other carriers, or through a designee. Hereinafter, 
this part of the Report will be referring to this new Section 225 
and not to sections in S.933, The Americans with Disabilities 
Act. 

Currently, individuals with hearing and speech impairments 
can communicate with each other over the telephone network with 
the aid of Telecommunications Devices for the Deaf (TDDs). TDDs 
use a typewriter-style device equipped with a message display 
(screen and/or printer) to send a coded signal through the 
telephone network. However, users of TDDs can communicate only 
with other users of TDDs. This creates serious hardships for 
Americans with hearing and/or speech impairments, since access to 
the community at large is significantly limited. 

The Committee intends that Section 225 better serve to 
incorporate the hearing- and speech-impaired communities into the 
telecommunications mainstream by requiring that telephone 
services be provided to hearing and/or speech impaired 
individuals in a manner that is functionally equivalent to 
teleohone services offered to those who do not have these 
impairments. This requirement will serve to bridge the gap 
between the communications impaired individuals and the community 
at large. To participate actively in society, one must have the 
ability to call friends, family, businesses, and employers. 

Current technology allows for communications between a TDD 
user and a voice telephone user by employing a type of relay 
system. Such systems include a third party operator who 
completes the connection between the two parties and who 
transmits messages back and forth in real time between the TDD 
user and the hearing individual. The originator of the call 
communicates to the operator either by voice or TDD. The 
operator then uses a video display system to translate the typed 
or voice message simultaneously from one medium to the other. 

Although the Committee notes that relay systems represent the 
current state-of-the-art, this legislation is not intended to 
discourage innovation regarding telecommunications services to 
individuals with hearing and speech impairments. The hearing-
and speech-impaired communities should be allowed to benefi~ from 
advancing technology. As such, the provisions of this section do 
not seek to entrench current technology but rather to allow for 
new, more advanced, and more efficient technology. 
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The Committee intends that the FCC have sufficient 
enforcement authority to ensure that telecommunications relay 
services are provided nationwide and that certain minimum federal 
standards are met by all providers of such services. The FCC's 
authority over the provision of intrastate telecommunications 
relay services, however, is expressly limited by certification 
procedures required to be established under this section whereby 
a state retains jurisdiction over the intrastate provision of 
telecommunications relay services. 

The Committee finds it necessary to grant the FCC such 
residiual authority in this instance to ensure universal service 
to the hearing- and speech-impaired community. Although a number 
of states have mandated statewide relay systems, the majority of 
states have not done so. Moreover, tl1e systems that do exist 
vary greatly in quality and accessibility. The Committee finds 
that to ensure universal service to this population of users, 
service must be made uniformly available on a local, intrastate, 
and interstate basis., It is the Committee's hope and 
expectation, however, that all states will seek certification in 
a timely manner and that the FCC will not find it necessary to 
exercise its enforcement authority. It is essential to this 
population's well-being, self-sufficiency and full integration 
into society to be able to access the telecommunications network 
and place calls nationwide without regard to geographic location. 

Attaining meaningful universal service for this population 
also requires that some level of minimum federal standards for 
service, service quality, and functional equivalency to voice 
telephone services be established and maintained. The FCC is 
therefore required to establish certain ~inimum federal standards 
that all telecommunications relay service providers must meet. 

By requiring telecommunications relay services to be provided 
throughout the United States, this section takes a major step 
towards enabling individuals with hearing and speech impairments 
to achieve the level of independence in employment, public 
accommodations and public services sought by other sections of 
the American5 with Disabilities Act. The Committee concludes 
that expanding the FCC's authority in this instance will both 
promote interstate commerce and be of benefit to all Americans. 
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The grant of jurisdiction to the FCC is limited, however, by 
the state certification p rocedures required to be established 
under this section. It is the Committee's intention that these 
procedures operate to preserve initiatives by a state or group of 
states to imp l ement a telecommunications relay services program 
within that state or within a region either through the state 
itself, through designees, or through regulation of intrastate 
common carriers. As such, the section provides that any state 
may regulat e intrastate telecommunications relay services 
provided by intrastate carriers once the state is granted 
certification by the FCC. The FCC is to establish clearly 
defined proc e dures for requesting certification and a review 
process to ensure that a state program, however it is provided, 
satisfies the minimum standards promulgated under this section. 
The certification procedures and review process should afford the 
least possible intrusion into state jurisdiction consistent with 
the goals of this section to have nationwide universal service 
for hearing- and speech-impaired individuals. 

The Committee intends that telecommunications relay services 
be governed by minimum federal standards that will ensure that 
telephone service for hearing and speech impaired individuals is 
functionally equivalent to telephone services offered to hearing 
individuals. Such standards, however, should not have the effect 
of freezing technology or thwarting the introduction of a 
superior or more efficient technology. 

Cost recovery for telecommunications relay services will be 
determined by the FCC in the case of interstate 
telecommunications relay services and by certified states in the 
case of intrastate telecommunications relay services. While 
states are granted the maximum latitude to determine the method 
of cost recovery for intrastate relay services provided under 
their jurisdiction, the FCC is specifically prohibited from 
allowing the imposition of a flat monthly charge on residential 
end users to recover the costs of providing interstate 
telecommunications relay service. It is the Committee's 
expectation that the costs of providing telecommunications relay 
services will be considered ·a legitimate cost of doing business 
and therefore a recoverable expense through the regulatory 
ratemaking process. 
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Definitions. 

Section 225(a) defines: (1) "Common Carrier or Carrier" to 
include interstate carriers and intrastate carriers for purposes 
of this section only; (2) "TDD" to mean a machine that may be 
used by a variety of disabled individuals such as deaf, hard of 
hearing, deaf-blind, or speech impaired individuals and that 
employs graphic communications through the transmission of coded 
signals over telephone wire s ; and (3) "Telecommunications relay 
services" to mean telephone transmission services that allow a 
hearing- and / or speech-impaired individual to communicate in a 
manner that is functionally equivalent to voice communications 
services offered to hearing individuals. The term includes, but 
is not limited to, TDD relay services. 

Availability of Telecommunications Relay Services. 

Section 225(b) (1) states that in furtherance of the goals of 
universal service, the FCC must ensure that interstate and 
intrastate telecommunications relay services are provided to the 
greatest extent possible and in the most efficient manner. 

Section 225(b) (2) extends the remedies, procedures, rights 
and obligations applicable to interstate carriers under the 
Communications Act of 1934, as amended, to intrastate carriers 
for the limited purpose of implementing and enforcing the 
requirements of this section. 

Provision of Services. 

Section (c) requires that carriers providing telephone voice 
transmission services provide telecommunications relay services 
within two years after the date of enactment of this section. 
Carriers are to offer to hea:ing- and speech-impaired individuals 
services whic h are functionally equivalent to telephone services 
provided to hearing individuals including providing services with 
the same geographic radius that they offer to hearing 
individuals. Carriers are granted the flexibility to provide 
such services either individually, in concert with other 
carriers, or through designees. In exercising this flexibility 
to appoint designees, however, carriers must ensure that all 
requirements of this section are complied with. 
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Regulations. 

Section (d) requires the FCC to prescribe the necessary rules 
and regulations to c~rry out the requirements of this section 
within one year of its enactment. 

Also, given the unique and specialized needs of the 
population that will be utilizing telecommunications relay 
services, the FCC should pay particular attention to input from 
representatives of the hearing and speech impaired community. It 
is recommended that this input be obtained in a formal manner 
such as through an advisory committee that would represent not 
only telecommunications relay service consumers but also carriers 
and other interested parties. The Committee notes that the FCC 
has already issued several notices on the creation of an 
interstate relay system and the most efficient way such a system 
could be provided. While the FCC is afforded a significant 
amount of flexibility in implementing the goals of this section, 
subsection (d) requires that the FCC establish certain minimum 
standards, practices and criteria applicable to all 
telecommunications relay services and service providers as 
follows: 
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Section (d) (1)) (A) requires the FCC to establish functional 
requirements, guidelines, and operational procedures for the 
provision of telecommunications relay services. One of these 
requirements shall be that all carriers subject to this section 
shall ?rovide telecommunications relay services on a 
non-discriminatory basis to all users within their serving area. 
The FCC should pursue means in which the goals of this section 
may be met in the most efficient manner. In addition, the 
Commission should include specific language requiring that 
operators be sufficiently trained so as to effectively meet the 
specialized communications needs of individuals with hearing and 
speech impairments, including sufficient skills in typing, 
grammar and spelling. 

Section (d) (1) (B) requires the FCC to establish minimum 
federal standards to be met by all providers of intrastate and 
interstate telecommunications relay services including technical 
standards, quality of service standards, and the standards that 
will define functional equivalence between telecommunications 
relay services and voice telephone transmission services. 
Telecommunications relay services are to be governed by standards 
that ensure that telephone service for hearing- and 
speech-impaired individuals is functionally equivalent to voice 
services offered to hearing individuals. In determining factors 
necessary to establish functional equivalency, the FCC should 
include, for example, the requirement that telecommunications 
relay services transmit messages between the TDD and voice caller 
in real time, as well as the requirement that blockage rates for 
telecommunications relay services be no greater than standard 
industry blockage rates for voice telephone services. Other 
factors that should be included are the opportunity for 
telecommunications relay service users to choose an interstate 
carrier whenever possible. The FCC should enumerate other such 
measurable standards to ensure that hearing and non-hearing 
individuals have equivalent access to the Nation's telephone 
networks. 

Section (d) (1) (C) requires that such telecommunications relay 
services operate 24 hours a day, seven days a week. 

Section (d) (1) (D) requires that users of telecommunications 
relay services pay rates no greater than the rates paid . for 
functionally equivalent voice communication with respect to such 
factors as the duration of the call, the time of day, and the 
distance from point of origination to point of termination. 
Although the Committee commends states that have chosen to 
implement a discount, this section is not intended to mandate a 
rate discount with respect to call duration. 

Section (d) (1) (E) prohibits relay operators from refusing 
calls or limiting the length of calls that use such relay 
services. 
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Section (d) (1) (F) prohibits relay operators from disclosing 
the content of any relayed conversation and from keeping records 
of the content of any such conversation beyond the duration of 
·that call. The Committee recognizes that printed records of such 
calls may be necessary to complete the call; however, this 
requirement is to ensure that records are not kept after 
termination of the conversation. In addition, the Committee 
recognizes that it may be technically impossible today to relay 
recorded messages in their entirety because TDDs can only 
transmit messages at a given speed. In these situations, a 
hearing or speech impaired individual should be given the option 
to have the message summarized. 

Section (d) (1) (G) prohibits relay operators from 
intentionally altering any relayed conversation. 

Section (d) (2) requires that the FCC ensure that regulations 
prescribed to implement this section encourage the use of 
state-of-the-art technology. Such regulations should not have 
the effect of freezing technology or ~ thwarting the introduction 
of a superior or more efficient technology. 

Section (d) (3) states that the Commission should issue 
regulations to govern the separation of costs for the services 
provided pursuant to this section. No change to the procedures 
for allocating joint costs between the interstate and intrastate 
jurisdictions as set forth elsewhere in the Communications Act of 
1934 is intended. 

Section (d) (4) prohibits the Commission from allowing the 
imposition of a fixed monthly charge on residential customers to 
recover the costs of providing interstate telecommunications 
relay services. However, the manner in which the costs of 
providing intrastate telecommunications relay services are 
recovered is left to the discretion of certified states. It is 
the Committee's expectation that the costs of providing such 
services will be considered a legitimate cost of doing business 
and therefore a recoverable expense through the regulatory 
ratemaking process. 

Section (d) (5) grants the FCC flexibility to extend the date 
of full compliance with the requirements of this Section by one 
year for any carrier or group of carriers that it finds will be 
unduly burdened. Interested parties should be given an 
opportunity to comment on any such request for an extension and 
such requests should not be granted without compelling 
justification. 
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Enforcement. 

Section (e) (1) requires that the Commission enforce the 
requirements of this section subject to subsections (f) and (g). 
The Committee intends that the FCC have sufficient enforcement 
authority to ensure that telecommunications relay services are 
provided nationwide and that certain minimum federal standards 
are met by all providers of the service. The FCC's authority 
over the provision of intrastate telecommunications relay 
services, however, is expressly limited by certification 
procedures required to be established under subsection (f) 
whereby a state retains jurisdiction over the intrastate 
provision of telecommunications relay services. 

Section (e) (2) requires that the Commission resolve any 
complaint by final order within 180 days after that complaint has 
been filed. 

Certification. 

Sections (f) (1) and (2) describe the state certification 
procedure whereby states may apply to reassert jurisdiction over 
the provision of intrastate telecommunications relay services. 
The FCC may grant certification upon a showing that such services 
are being made available in the state and that they comply with 
the federal guidelines and standards promulgated pursuant to 
section (d). A state plan may make service available through the 
state itself, through designees or through regulation of 
intrastate carriers. 

Section (f) (3) states that, except for reasons affecting 
rules promulgated pursuant to section {d), the FCC may not deny 
certification to a state based solely on its chosen method of 
funding the provision of intrastate telecommunications relay 
services. Section {d), however, would require that a state 
program not include cost recovery mechanisms that would have the 
effect of requiring users of telecommunications relay services to 
pay effectively higher rates than those paid for functionally 
equivalent voice communications services. Additionally, the 
Committee urges that because this service is of benefit to all 
society that any funding mechanism not be labeled so as to unduly 
prejudice the hearing- and speech-impaired community. 

Sect ion { f) { 4) allows for the Commission to revoke such 
certification, if after notice and opportunity for hearing, the 
Commission determines that certification is no longer warranted. 
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Complaint. 

Section (g) (1) states that when a complaint is filed with the 
Commission that alleges a violation of this section with respect 
to the provision of intrastate telecommunication relay services, 
the Commission shall refer such complaint to the appropriate 
state commission if that State has been duly certified by the FCC 
pursuant to section (f). If the appropriate State has not been 
duly certified, than the Commission will handle the complaint 
pursuant to sections (e) (1) and (2). 

Once a complaint has been properly referred to a State 
Commission, subsection (g) (2) permits the FCC to exercise its 
jurisdiction over such a complaint only if final action has not . 
been taken within 180 days after the complaint is filed with the 
State, or within a shorter period as prescribed by the 
regulations of such State, or if the Commission determines that a 
State program no longer qualifies for certification under section 
( f) • 
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TITLE V-MISCELLANEOUS PROVISIONS 

Construction. 

Section 501 of the legislation specifies the relationship between 
this legislation and the Rehabilitation Act of 1973 and other Federal, 
State or local laws. Section 501 also specifies the relationship 
between this legislation and the regulation of insurance. 

With respect to the Rehabilitation Act of 1973, section SOl(a) of 
the legislation specifies that nothing in this legislation should be 
construed to reduce the scope of coverage or apply a lesser standard 
than the coverage required or the standards applied under title v of 
the Rehabilitation Act of 1973 (29 u.s.c. 790 et seq.) or the 
regulations issued by the Federal agencies pursuant to such title. 

With respect to other laws, section SOl(b) of the legislation 
specifies that nothing in this legislation should be construed to 
invalidate or limit any other Federal law or law of any State or 
political subdivision of any State or jurisdiction that provides 
greater protection for the rights of individuals with disabilities 
that are afforded by this legislation. This legislation could be 
construed to be in conflict with other laws governing spaces or 
worksites, for example OSHA requirements. The Committee expects the 
Attorney General to exercise coordinating authority to avoid and 
eliminate conflicts. 

With respect to insurance, section SOl(c) of the legislation 
specifies that titles I, II and III of this legislation shall not be 
construed to prohibit or restrict--

(1) an insurer, hospital or medical service company, health 
maintenance organization, or any agent, or entity that administers 
benefit plans, or similar organizations from underwriting risks, 
classifying risks, or administering such risks that are based on or 
not inconsistent with State law; or 

(2) any person or organization covered by this Act from 
establishing, sponsoring or observing the terms of a bona fide benefit 
plan which terms are based on underwriting risks, classifying risks, 
or admnistering such risks that are based on or not inconsistent with 
State law; 

provided that points (1) and (2) are not used as a subterfuge to evade 
the purposes of titles I, II and III of this legislation. 

As indicated earlier in this report, the main purposes of this 
legislation include prohibiting discrimination in employment, public 
services, and places of public accommodation. The Committee does not 
intend that any provisions of this legislation should affect the way 
the insurance industry does business in accordance with the State laws 
and regulations under which it is regulated. 
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Virtually all States prohibit unfair discrimination among persons 
of the same class and equal expectation of life. The ADA adopts this 
prohibition of discrimination. Under the ADA, a person with a 
disability cannot be denied insurance or be subject to different terms 
or conditions of insurance based on disability alone, if the 
disability does not pose increased risks. 

Since there is some uncertainty over the possible interpretations 
of the language contained in titles I, II and III as it applies to 
insurance, the Committee added section SOl(c) to make it clear that 
this legislation will not disrupt the current nature of insurance 
underwriting or the current regulatory structure for self-insured 
employers or of the insurance industry in sales, underwriting, 
pricing, administrative and other services, claims, and similar 
insurance related activities based on classification of risks as 
regulated by the States. 

However, the decision to include this section may not be used to 
evade the protections of title I pertaining to employment, title II 
pertaining to public services, and title III pertaining to public 
accommodations beyond the terms of points (1) and (2), regardless of 
the date an insurance plan or employeF benefit plan was adopted. 

For example, an employer could not deny a qualified applicant a 
job because the employer's current insurance plan does not cover the 
person's disability or because of the increased costs of the 
insurance. 

Moreover, while a plan which limits certain kinds of coverage 
based on classification of risk would be allowed under this section, 
the plan may not refuse to insure, or refuse to continue to insure, or 
limit the amount, extent, or kind of coverage available to an 
individual, or charge a different rate for the same coverage solely 
because of a physical or mental impairment, except where the refusal, 
limitation, or rate differential is based on sound actuarial 
principles or is related to actual or reasonably anticipated 
experience. 

For example, a blind person may not be denied coverage based on 
blindess independent of actuarial risk classification. Likewise, with 
respect to group health insurance coverage, an individual with a pre-
existing condition may be denied coverage for that condition for the 
period specified in the policy but cannot be denied coverage for 
illnesses or injuries unrelated to the pre-existing condition. 

Specifically, point (1) makes its clear that insurers may 
continue to sell to and underwrite individuals applying for life, 
health, or other insurance on an individually underwritten basis, or 
to service such insurance products. 

Point (2) recognizes the need for employers, and/or agents 
thereof, to establish and observe the terms of employee benefit plans, 
so long as these plans are based on underwriting or classification of 
risks. 
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In both cases, points (1) and (2) shall not be used as a 
subterfuge to evade the purposes of titles I, II and III of the 
legislation, regardless of the date the insurance plan or employer 
benefit plan was adopted. 

As explained previously in this report, the Committee also wishes 
to clarify that in its view, as is stated by the U.S. Supreme Court in 
Alexander v. Choate, 469 U.S. 287 (1985), employee benefit plans 
should not be found to be in violation of this legislation under 
impact analysis simply because they do not address the special needs 
of every person with a disability, e.g., additional sick leave or 
medical coverage. 

Moreover, this subsection must be read to be consistent with 
subsection (b) of section 501 pertaining to other Federal and State 
laws. 

In sum, section 50l(c) is intended to afford to insurers and 
employers the same opportunities they would enjoy in the absence of 
this legislation to design and administer insurance products and 
benefit plans in a manner that is consistent with basic principles of 
insurance risk classification. Without such a clarificaton, this 
legislation could arguably find violative of its provisions any action 
taken by an insurer or employer which treats disabled persons 
differently under an insurance or benefit plan because they represent 
an increased hazard of death or illness. 

The provisions recognize that benefit plans (whether insured or 
not) need to be able to continue present business practices in the way 
they underwrite, classify, and administer risks, so long as they carry 
out those functions in accordance wtih accepted principles of 
insurance risk classification. 

While the bill is intended to apply nondiscrimination standards 
equally to self-insured plans as well as to third-party payer and 
third-party administerd plans with respect to persons with 
disabilities, section 50l(c) of this legislation should not be 
interpreted as subjecting self-insured plans to any State insurance 
laws of general application regarding underwriting risks, classifying 
risks, or ad.ministering such risks that are otherwise preempted by the 
Employee Retirement Income Security Act of 1974 (ERISA). 

Prohibition Against Retaliation and Coercion. 

Section 502(a) of the legislation specifies that no individual 
shall discriminate against any other individual because such other 
individual has opposed any act or practice made unlawful by this Act 
or because such other individual made a charge, testified, assisted, 
or participated in any manner in an investigation, proceeding, or 
hearing under this Act. 

Section 502(b) of the legislation specifies that it shall be 
unlawful to coerce, intimidate, threaten, or interfere with any person 
in the exercise or enjoyment of, or on account of his or her having 
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exercised or enjoyed, or on account of his or her have aided or 
encouraged any other person in the exercise or enjoyment of, any right 
granted or protected by this legislation. 

Section 502(c) of the legislation specifies that the remedies and 
procedures available under section 106, 205, and 308 shall be 
available to aggrieved persons for violations of subsections (a) and 
( b) • 

State Immunity. 

Section 503 of the legislation specifies that a State shall not 
be immune under the Eleventh Amendment to the Constitution of the 
United States from an action in Federal court for a violation of this 
Act. In any action against a State for a violation of the 
requirements of this Act, remedies (including remedies both at law and 
in equity) are available for such a violation to the same extent as 
such remedies are available for such a violation in an action against 
any public or private entity other than a State. 

This provision is included in order to comply with the standards 
for covering states set forth in the Atascadero State Hospital v. 
Scanlon, 105 S. Ct 3142 {1985) 

Regulations by the Architectural and Transportation Barriers 
Compliance Board. 

Section 504 specifies that not later than 6 months after the date 
of enactment of this Act, the Architectural and Transportation 
Barriers Compliance Board shall issue minimum guidelines that shall 
supplement the existing Minimum Guidelines and Requirements for 
Accessible Design for purposes of titles II and III. 

These guidelines shall establish additional requirements, 
consistent with this Act, to ensure that buildings, facilities, and 
vehicles are accessible, in terms of architecture and design, 
transportation, and communication, to individuals with disabilities. 

The "Minimum Guidelines and Requirements for Accessible Design" 
{MGRAD), as issued and revised by the Board have provided guidance to 
four Federal standard-setting agencies {the General Services 
Administration, the Department of Defense, the Department of Housing 
and Urban Development, and the U.S. Postal Service) in their 
regulations establishing the Uniform Federal Accessibility Standards 
{UFAS). 

The ADA directs the Board to issue supplemental guidelines and 
requirements to guide two additional Federal standard-setting 
agencies--the Department of Transportation and the Department of 
Justice--in thei~ development of regulations under this legislation. 

The development of supplemental MGRAD will require the Board to 
complete and expand its previous guidelines and requirements. There 
are some areas within the Board's MGRAD authority in which it has not 
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yet issued minimwn guidelines. One such example is the area of 
recreation. In 1985, the Federal Government Working Group on Access to 
Recreation developed for the Board a technical paper titled, "Access 
to Outdoor Recreation Planning and Design," including technical 
requirements and specific guidelines, but the Board has not officially 
issued minimwn guidelines and requirements in this area. The Committee 
expects the Board to take prompt action to complete the filling of 
such gaps in the existing MGRAD. 

In issuing the supplemental minimum guidelines and requirements 
called for under this legislation, the Board should consider whether 
other revisions or improvements of the existing MGRAD (including 
scoping provisions) are called for to achieve consistency with the 
intent and the requirements of this legislation. Particular attention 
should be paid to providing greater guidance regarding communication 
accessibility. 

In no event shall the minimum guidelines issued under this 
legislation reduce, weaken, narrow, or set less accessibility 
standards than those included in existing MGRAD. 

This legislation also explicitly provides that the Board is to 
develop minimum guidelines for vehicles. The Committee intends that 
the Board shall issue minimum guidelines regarding various types of 
conveyances and means of transport that come within the ambit of 
titles II and III of the legislation. Such guidelines should include 
specifications regarding wheelchair lifts and ramps on vehicles where 
necessary for boarding and getting off. The Board should also review 
its minimum guidelines regarding stations and other places of boarding 
or departure from vehicles to make sure that they are coordinated with 
and complementary to the minimum guidelines regarding vehicles. 

Attorneys Fees. 

Section 505 specifies that in any action or administrative 
proceeding commenced pursuant to this Act, the court or agency, in its 
discretion, may allow the prevailing party, other than the United 
States, a reasonable attorney's fee, including litigation expenses, 
and costs, and the United States shall be liable for the foregoing the 
same as a private individual. 

Technical Assistance. 

Section 506 specifies that the Attorney General, in consultation 
with the Secretary of Transportation, the Chairman of the Federal 
Communications Commission, and the Secretary of Commerce, shall, 
wtihin 180 days after the enactment of this legislation, develop and 
implement a plan to assist entities covered under this legislation in 
understanding the responsibilities of such entities under this 
legislation. 

The Attorney General is authorized to obtain the assistance of 
other Federal agencies in carrying out his or her responsiblities. 
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VII. REGULATORY IMPACT 

In accordance with paragraph ll(b) of rule XXVI of the 
Standing Rules of the Senate, the following statement of the 
regulatory impact of s. 933 is made: 

A. Estimated Number of Individuals and Businesses 
Regulated and Their Groups or Classifications 

S. 933 would regulate all private sector employers with . 15 
or more employees. Data from the Equal Employment Opportunity 
Commission for 1989 put the number of employers with 15 or more 
employees at 666,000. The bill would regulate all units of State 
and local government, which do not receive Federal aid. The 
total number of units of State and local government in the United 
States is 83,250. Many of these units of government already are 
subject to section 504 of the Rehabilitation Act of 1973, as 
amended, which contains similar requirements to this bill. 

s. 933 would also regulate private businesses engaged in 
commerce and open to the general public, of which Census Bureau 
figures indicate there are approximately 3.9 million. For new 
construction, the ADA will add accessibility requirements not 
already contained in existing State laws to 44 percent of new 
commercial construction. 

There are over 1500 telephone common carriers in the United 
States that will be subject to the provisions of this law. The 
law permits these companies to act in concert or to contract out 
to third parties to provide this service over their networks, 
much as they do today in providing various forms of operator 
services. The legislation deliberately leaves these options to 
the carriers in order to encourage thein to find the most 
economically efficient means of providing the service. 

Approximately forty-three million persons with disabilities 
will be entitled to the protections of this legislation as 
employees, job applicants, clients and customers of places of 
public accommodation, and users of telephone services. There are 
approximately 24 million hearing impaired and 2.75 million speech 
impaired persons in the United States that will benefit from 
having telecommunication relay service available to them. 

B. Economic Impact on the Individuals, Consumers and 
Businesses Affected 
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Individuals with disabilities will have barriers to 
participation in all aspects of our society eliminated, 
permitting them to be employed, use public transportation, enjoy 
the services of State and local governments and public 
accommodations and use telephone services. 

Savings to the public and private sectors in the form of 
increased earnings for people with disabilities and decreased 
government benefit and private insurance and benefit payments is 
estimated to be in the billions of dollars per year. 

Costs to businesses for reasonable accommodations are 
expected to be less than $100.00 per worker for 30% of workers 
needing an accommodation, with 51% of those needing an 
accommodation requiring no expenses at all. A Louis Harris 
national survey of people with disabilities found that among 
those employed, accommodations were,. provided in only 35% of the 
cases. 

For renovation and new construction, costs of accessibility 
are generally between zero and one percent of the construction 
budget. For new buses, lifts are available for approximately 
$11,000 per bus, with a Federal subsidy for 80% of the capital 
costs of municipal buses. There are no reliable figures for 
determining how much the provision of telecommunications relay 
service will cost. AT&T has informally estimated the cost to be 
around $300 million, while the Federal Communications 
Commission's estimate is $250 million. This translates to about 
$1.20 per customer per year. 

Impact of the Act on Personal Privacy 

The Committee believes that this legislation has no 
significant impact on personal privacy. With respect to 
telecommunications, the legislation contains provisions to ensure 
that the privacy of the individuals using the service is 
protected. Section 225(d)(l)(F) of the Communications Act of 
1934, as added by this legislation, specifically prohibits relay 
operators from disclosing the content of any relayed conversation 
and from keeping records of the content of any conversations 
beyond the duration of the call. Section 225(d)(l)(G) also 
prohibits relay operators from intentionally altering a relayed 
conversation. The Federal Communications Commission is directed 
to adopt regulations to enforce these provisions. Violators of 
these provisions are subject to the penalty provisions contained 
in the Communications Act. 

Additional Paperwork, Time and Costs 
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With respect to titles I (employment), II (public services), 
and III (public accommodations), the bill would result in some 
additional paperwork, time and costs to the EEOC, the Justice 
Department, and the Department of Transportation, which are 
entrusted with the enforcement of the Act. The bill does not 
contain additional recordkeeping requirements. 

With respect to title IV (telecommunication relay services), 
this legislation will require minimal amount of paperwork. The 
Federal Communications Commission must adopt rules to implement 
this legislation, and for this purpose should collect and review 
comments from interested parties. The Commission has an 
outstanding rulemaking proceeding at the present time which can 
be supplemented to implement this legislation. This should 
reduce the regulatory burden on the Commission and interested 
parties. Some additional paperwork will be required of States 
that wish to certify their programs with the Commission. One 
certified, however, the enforcement and paperwork burdens will be 
transferred to the State with minimal oversight by the 
Commission. Further, once the carriers have established systems 
that comply with this legislation, additional oversight and 
paperwork should be minor. 
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CONGRESSIONAL BUDGET OFFICE 
U.S. CONGRESS 
WASHINGTON, D.C. 20515 

Honorable Edward M. Kennedy 
Chairman 

(o B 

August 29, 1989 

Committee on Labor and Human Resources 
United States Senate 
Washington, D.C. 20510 

Dear Mr. Chairman: 

Robert D. Rel£chauer 
Dlroctor 

The Congressional Budget Office has reviewed S. 933, the Americans with 
Disabilities Act of 1989, as ordered reported by the Committee on Labor and Human 
Resources on August 2, 1989. CBO estimates enactment of S. 933 would result in 
no direct spending by the federal government. The bill would require several 
agencies to establish regulations and standards with regard to this bill. We 
estimate the costs of these activities to be $20 million in fiscal year 1990 and 
$19 million annually in 1991-1994, assuming appropriation of the necessary funds. 
The costs to state and local governments are likely to be greater, particularly 
for improvements in transit systems. \J'nile these costs cannot be precisely 
estimated, they are discussed under costs to state and local governments. 

If enacted, S. 933 would prohibit discrimination against people with 
disabilities in areas such as employment practices, public accommodations and 
services, transportation services and telecommunication services. S. 933 would 
require that the Equal Employment Opportunities Commission, the Department of 
Transportation, the Architectural and Transportation Barriers Compliance Board, 
the Department of Justice, and the Federal Communications Commission develop and 
issue regulations and standards for implementation and enforcement of this Act. 

IMPACT ON THE FEDERAL BUDGET 

Eaual Emplovrnent Oooortunities Commission (EEOC) Title II--Public 
Services--would prohibit discrimination by employers against qualified 
individuals with disabilities. S. 933 would require the EEOC to issue 
regulations to carry out Title II and to provide for enforcement of the 
provisions. Although no specific authorization level is stated in the bill, CBO 
estimates this cost would be $15 million annually. This estfmate is based on 
the EEOC' s past experience with er.forcing civil rights standards and assumes that 
approximately 240 additional full-time employees would be needed for the 
Commission's 52 field offices and that approximately 70 additional staff would 
be needed .for the EEOC headquarters. 

Deoartment of Transoortation S. 933 would direct the Secretary of 
Transportation to issue regulations within one year including standards 
applicable to the facilities and vehicles covered by these provisions. CBO 
estimates that the cost to the federal government of developing these regulations 
would be about $0. 5 million in fiscal year 1990. In addition, the federal 
government might bear some part of the costs of making transit services 
accessible to the handicapped, which are discussed below. The capital and 
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operating costs of most mass transit systems are heavily su!:Jsidized by the 
federal government through grants by the Urban Mass Transportation 
Administration. i.Je cannot predict the extent to which these grants might be 
increased to compensate for the additional costs attributable to S. 933. 

Architectural and Transoortation Barriers Compliance Board S. 933 would 
require the board to develop, issue, and maintain minimum guidelines for the 
design of accessible buildings, facilities and vehicles, and to establish an 
advisory committee for the following study. The board would be required to 
undertake a study to determine (1) the needs of individuals with disabilities 
with regards to buses and (2) a cost-effective method for making buses accessible 
and usable by those with disabilities. Although no specific authorization level 
is stated in the bill, CBO estimates the cost of the guidelines, study and 
advisory committee would be $0.3 million in fiscal year 1990, $0.3 million in 
1991, $0.1 million in 1992, $0.l million in 1993 and $0.2 million in 1994. The 
cost estimate for this section fluctuates because: (1) salaries and expense costs 
($104,000) are reflected in all years, (2) the study costs ($150,000) are 
reflected in fiscal years 1990 and 1991, (3) the advisory committee costs 
($40,000) are reflected in 1991 and 1992, and (4) the research contracts costs 
($80,000) for updating the minimum guidelines are reflected in 1994. This 
estimate assumes that 2.5 additional full-time employees would be needed as well 
as additional research ~ontracts for the study and guidelines. 

Department of Justice S. 933 also would require the Attorney General to 
develop regulations to carry out sections 201 and 202 of Title II- -Public 
Services - -and to investigate alleged violations of Title III- -Public 
Accommodations--which includes undertaking periodic reviews of compliance of 
covered entities under Title III. These regulations would ensure that a 
qualified individual with a disability would not be excluded from participation 
in, or denied benefits by a department, agency, spec~al purpose district or other 
instrumentality of a state or local government. · Based on discussions with 
staff in the Department of Justice and on comparisons with the costs of similar 
tasks in other agencies, we estimate the cost of these activities would be 
$4 million annually. 

Federal Communications Corr.mission (FCC) S. 933 requires the FCC to 
prescribe and enforce regulations with regards to telecommunications relay 
services. These regulations include: (1) establishing functional regulations, 
guidelines and operations for telecommunications relay services, (2) establishing 
minimum standards that shall be met by common carriers, and (3) ensuring that 
users of telecommunications relay services pay rates no greater than rates paid 
for functionally equivalent voice communication services with respect to duration 
of call, the time of day, and the distance from point of origination to point 
of termination. While no authorization level is stated, CBO estimates the cost 
of developing and enforcing these regulations to be $0.l million in fiscal year 
1990, neglible in fiscal year 1991, $0.2 rr.illion in 1992, $0.2 million in 1993, 
and $0.1million .in1994. The FCC anticipates a lull in fiscal year 1991 because 
the states will be designing telecommunications relay systems and there won't 
be much FCC involvement. During fiscal years 1992 and 1993, the actual 
certification and evaluation of state programs would occur. 
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In addition to the federal costs of establishing and enforcing new 
regulations, S. 933 could also affect the federal budget indirectly through 
changes in employment and earnings. If employment patterns and earnings were 
to ch~nge, both federal spending and federal revenues could be affected. There 
is, however, insufficient data to estimate these secondary effects on the federal 
budget. 

COSTS TO STATE AND LOCAL GOVERNMENTS 

Public Buildings S. 933 would mandate that newly constructed state and 
local public buildings be made accessible to the handicapped. All states 
currently mandate accessibility in newly constructed state-owned public buildings 
and therefore would incur little or no costs if this bill were to be enacted. 
It is possible, however, in rare cases, for some local governments not to have 
such law. These municipalities would incur additional costs for making newly-
constructed, locally-owned public buildings accessible if this bill were to 
become law. According to a study conducted by the Department of Housing and 
Urban Development in 1978, the cost of making a building accessible to the 
handicapped is less than one percent of total construction costs. This estimate 
assumes that the accessibility features are included in the original building 
design. Otherwise, the costs could be much higher. 

Public Transit Due to the limited time available to prepare this estimate, 
CBO cannot provide a comprehensive analysis of the impact of S. 933 on mass 
transit costs of state and local governments. The scope of the bill's 
requirements in this area is very broad, many prov1s1ons are subject to 
interpretation, and the potential effects on transit systems are significant and 
complex. ~nile we have attempted to discuss the major potential areas of cost, 
we cannot assign a total dollar figure to these co~ts. 

S. 933 would require that all new buses and rail vehicles be accessible 
to handicapped individuals, including those who use wheelchairs, and that public 
transit operators offer paratransit services as a supplement to fixed route 
public transportation. In addition, the bill includes a number of requirements 
relating to the accessibility of mass transportation facilities. Specifically, 
all new facilities, alterations to existing facilities, intercity rail stations, 
and key stations in rapid rail, commuter rail, and light rail systems would have 
to be accessible to handicapped persons. 

Bus and Paratransit Services--CBO estimates that it would cost state and 
local governments between $20 million and $30 million a year over the next 
several years to purchase additional lift-equipped buses as required by S. 933. 
Additional maintenance costs would increase each year as lift-equipped buses are 
acquired, and would reach $15 million by 1994. The required paratransit systems 
would add to those costs. 

Based on the size of the current fleet and on projections of the American 
Public Transit Association (APIA), CBO expects that public transit operators will 
purchase about 4, 300 buses per year, on average, over the next five years. About 
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37 percent of the existing fleet of buses is currently equipped with lifts to 
moke them accessible to handicapped individuals and, based on APIA projections, 
we estimate that an average of 55 percent to 60 percent of future bus purchases 
~ill be lift-equipped in the absence of new legislation. Therefore, this bill 
would require additional annual purchases of about 1,900 lift-equipped buses. 
Assuming that the added cost per bus for a lift will be $10,000 to $15,000 at 
1990 prices, operators would have to spend from $20 million to $30 million per 
year, on average, for bus acquisitions as a result of this bill. 

Maintenance and operating costs of lifts have varied widely in different 
cities. Assuming that additional annual costs per bus average $1, 500, we 
estimate that it would cost about $2 million in 1990, increasing to $15 million 
in 1994, to maintain and operate the additional lift-equipped buses required by 
s. 933. 

In addition, bus fleets may have to be expanded to make up for . the loss 
in seating capacity and the increase in boarding time needed to accommodate 
handicapped persons. The cost of expanding bus fleets is uncertain since the 
extent to which fleets would need to be expanded depends on the degree to which 
handicapped persons would utilize the new lift-equipped buses. If such use 
increases significantly, added costs could be substantial. 

These costs are sensitive to the number of bus purchases each year, which 
may vary considerably. In particular, existing Environmental Protection Agency 
emissions regulations may result in accelerated purchases over the next two years 
as operators attempt to add to their fleets before much more stringent standards 
for new buses go into effect. Such variations in purchasing patterns would 
affect the costs of this bill in particular years. In addition, these estimates 
reflect total costs for all transit operators, regardless of their size. Costs 
may fall disproportionately on smaller operators, who are currently more likely 
to choose options other than lift-equipped buses to' achieve handicapped access. 

The bill also requires transit operators to offer paratransit or other 
special transportation services providing a level of service comparable to their 
fixed route public transportation to the extent that such service would not 
impose an "undue financial burden". Because we cannot predict how this provision 
will be implemented, and because the demand for paratransit services is very 
uncertain, we cannot estimate the potential cost of the paratransit requirement, 
but it could be significant. The demand for paratransit services probably would 
be reduced by the greater availability of lift-equipped buses. 

Transit Facilities- -We expect that the cost of compliance with the 
provisions concerning key stations would be significant for a number of transit 
systems, and could total several hundred million dollars (at 1990 prices) over 
twenty years. The precise level of these costs would depend on future 
interpretation of the bill's requirements and on the specific options chosen by 
transit systems to achieve accessibility. The costs properly attributable to 
this bill would also depend on the degree to which transit operators will take 
steps to achieve accessibility in the absence of new legislation. 
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In 1979, CBO published a study (Urban Transportation for HaT'dicapp e d 
Persons: Alternative Federal Approaches, November 1979) that outlined the 
possible costs of adapting rail systems for handicapped persons. In that study, 
CBO estimated that the capital costs of adapting key subway, commuter and light 
rail stations and vehicles for wheelchair users would be $1.1 billion to $1.7 
billion, while the additional annual operating and maintenance costs would be 
$14 million to $21 million. 

Based on a 1981 survey of transit operators, the Department of 
Transportation has estimated that adapting existing key stations and transit 
vehicles would require additional capital expenditures of $2.5 billion O\'er 30 
years and would result in additional annual operating costs averaging $57 million 
(in 1979 dollars) over that period. Many groups representing the handicapped 
asserted that the assumptions and methodology used by the transit operators in 
this survey tended to severely overstate these costs. The department estimated 
that the cumulative impact of using the assumptions put forth by these groups 
could lower the total 30 - year costs to below $1 billion. 

CBO believes that the figures in both these studies significantly overstate 
the cost of the requirements of S. 933, because, in the intervening years, 
several of the major rail systems have begun to take steps to adapt a number of 
their existing stations for handicapped access. In addition, based on a draft 
of language in the committee's report on this bill, we expect that the number 
of stations that would be defined as "key" under this bill would be much lower 
than that assumed in either of those studies. Furthermore, the Metropolitan 
T~ansit Authority in New York and the Southeastern Pennsylvania Transportation 
Authority in Philadelphia, two large rail systems, have entered into settlement 
agreements with handicapped groups that include plans for adaptation of key 
stations. The committee's draft report language indicates that these plans would 
satisfy the bill's requirement for accessibility of key stations. Other rail 
systems are also taking steps to make existing stations accessible. Therefore, 
we expect that the cost of the bill's requirements concerning key stations would 
probably not be greater than $1 billion (in 1990 dollars) and might be 
considerably less. 

If you wish further details on this estimate, we ~ill be pleased to provide 
them. The CBO staff contacts are Cory Leach (226-2820) and Marjorie Miller 
(226-2860). 

cc: Honorable Orrin G. Hatch 
Ranking Minority Member 

~L 
Robert D. Reischauer 
Director 
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IX. OiAN:;ES 'ID EXIS'I'IN; LAWS 

In the opinion of the Ccmnittee, it is necessary to dispense with the 
requ.ire!!Ents of paragra?l (12) of rule XXVI of the Stairling Rules of the 
Senate in order to expedite the l:usiness of the Senate. 
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'!HE .AMERICANS WI'IH DISABILITI:ES !Cr OF 1989 

AU;UST 30, 1989. Oi:dered to be printa:i 

MR. KENNEDY, fran the Ccmni ttee an Labor and. Hi.man 

Resources, sul:mitta:i the following 

[To accanpany S. 933] 

'!be Carmi ttee an Labor and. HL.man Resources, to which was referred the 

bill (S. 933), to establish a clear and. carprehensive prohibition of 

discrimination on the basis of disability, having oonsidered the sane, reports 
favorably thereon with an amandnent in the nature of a substitute, and. 

recarmands that the bill as amanded do pass. 

I. INIRODOCTICN 

en August 2, 1989, the Carmittee on Labor and. HL.man Resources, by a vote 

of 16-0, ordered favorably reported S. 933, the Anericans with Disabilities 

Act of 1989 (the ADA). 

'Ihe bill is sponsored by Senator Tan Harkin, chaiman of the 

Subccmnittee on the Handicapped, and. cosponsored by Senators Kennerly, 

Durenberger, Sinon, Jeffords, Cranston, McCain, Mitchell, Chafee, IBahy, 

Stevens, Inouye, Cohen, Gore, Packwood, Riegle, Boschwitz, Graham, Pell, 

Ikxid, .Adams, Mikulski, Metzenbamn, Matsunaga, Wirth, Bingaman, Conrad, 

Burdick, Ievin, Liebennan, M:Jynihan, Kercy, Sai:banes, Heinz, Glenn, Shelby, 

Pressler, Hollings, Sanford, Wilson, Sasser, Dixon, Kerrey, Robb, F'olrller, 

Rockefeller, Biden, Bentsen, Specter, DeConcini, Kohl, Iautenberg, D'Amato, 

IX>le, Hatch, wam.er, and. Pryor. 

This document is held by the Dole Archives, but it has not been scanned in its entirety. If you would 
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