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July 18, 1989

MEMORANDUM
TO: SENATOR DOLE - T ‘U"V
FROM 1 DENNIS SHEA %

SUBJECT: MEETING OF REPUBLICAN SENATORS ON THE AMERICANS WITH %\\\_>
DISABILITIES ACT

The White House negotiating team for the Americans with
Disabilities Act ("ADA") has requested a meeting with you and
those Republican Senators who may have an interest in the ADA,
but who do not sit on the Labor Committee. The purpose of the
meeting would be to brief the Senators about some of the
substantive provisions of the ADA. Bill Roper, Director of the
White House Office of Policy Development, and John Wodatch from
the Justice Department’s Civil Rights Division, would do the
briefing.

The White House negotiating team has requested that the
meeting take place in S-230 sometime later this week.

The following Republican Senators may have an interest in the
ADA and could be invited to the meeting:

A. Title V of the ADA would require telephone companies to
provide telecommunication relay services to individuals who use
non-voice terminal devices.

1) Danforth (ranking member of the Commerce Committee)

2) Packwood (ranking member of Subcommittee on Communication ;

of Commerce Committee)
3) McCain (member of Subcommittee on Communications)

B. Title III of the ADA prohibits discrimination on the basis of
disability in all activities of state and local governments. The
provisions of Title III place particular emphasis on the
accessibility of rail and bus transportation.

1) Kasten (ranking member of Subcommittee on Surface
Transporation of Commerce Committee)

C. The ADA is intended to parallel the provisions of the
existing civil rights laws. The ADA’s enforcement provisions,
for example, incorporate by reference the enforcement provisions
of Title VII and Section 1981.

1) Thurmond (ranking member of the Judiciary Committee)
2) Specter (ranking member of the Subcommittee on the
Constitution of the Judiciary Committee)
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D. The requirements of the ADA will certainly have an impact on
small business.

1) Boschwitz (ranking member of the Small Business Committee)

Would you like me to arrange a meeting between you and the
Senators listed above?

YES NO _
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AOBERT H. MICHEL

H-232. The Careron,
WasmmaTor, DC 20818
18TH DisTRICT, ILLINOIS 228-0800

Office of the Republican Leader
WEnited Htates Bousge of Repregentatives
@ashington, BE 20515

April 25, 1989

Honorable Tony Coelho
Majority Whip

H-148 The Capitol
Washington, D.C. 20515

Dear Tony:

This letter concerns the Americans with Disabilities Act that
you intend to introduce this session. Prohibitions against
discrimination on the basis of disability should be expanded. We
would like to work with you to develop a good bipartisan bill.

Drafting such legislation is a complex task. To develop
strong and effective legislation on a bipartisan basis,
continuous and opeh discussions among ourselves and our
respective staff is critical so that the full range of issues may
be reviewed and appropriate provisions developed.

A partnership on this legislation involves participation by
all of us in subsequent discussions on provisions and involves
sharing of relevant materials in a timely manner. By working
together, we hope to develop language that we can agree upon,
support, and introduce together. A bipartisan effort on this
legislation is appropriate, definitely warranted, and most

importantly, expected by individuals with disabilities and others
who will be affected by it.

We are looking forward to hearing from you and beginning our
work to move the introduction of a bipartisan bill.

Sincerely,
obert H. Michel " William F. Goodling
Republican Leader Ranking Member

Comm i e on Education and
Y

Steve Bartlett

Ranking Republican
Subcommittee on Select
Education
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February 8, 1989
Senator Dole
FROM: Maureen West

SUBJECT: Social Security Work Incentives Act

Senator Reigle would like you to join him in reintroducing the
"Social Security Work Incentives Act." You cosponsored this
legislation last year which is similar to P.L. 99-643, the
"Employment Opportunities for Disabled Americans Act," which you
authored. Rep. Bartlett would like to see a Reigle/Dole companion
bill as he has already introduced identical legislation.

Summar y:

The "Social Security Work Incentives Act" would remove an
essential disincentive to work by allowing Social Security
Disability Insurance (SSDI) recipients who return to work and
earn above the Substantial Gainful Activity (SGA) level ($300 per
month) to be considered "disabled but working." When an SSDI
recipient returns to work, regardless of whether his earnings
would place him in the "disabled but working" status, his monthly
benefit would be reduced by $1 for every $2 earned, after
exclusion of the first $85 and impairment related work expenses.
The beneficiaries who return to work would be provided Medicare
coverage for 48 months with a buy-in arrangement into Medicare on
a sliding fee scale once the 48 month period had elapsed.

Cost:

CBO and SSA can't agree on a cost estimate. CBO estimates the
cost at $310 million over 5 years from enactment, SSA at $3.2
billion. CBO is due to come out with a new estimate soon at Ways
and Means request. The main reason for the difference between CBO
and SSA is that they disagree on the number of working disabled
that would be induced to file for DI under this bill. Neither
estimate includes the increases in general revenues from income
and employment taxes that would result.

Both SSA and Sen. Bentsen's staff believe the bill's cost will
significantly add to the deficit as well as fundamentally alter
the nature of the SSDI program, changing it from a total
disability program into a partial retirement program.
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The current work incentives in the SSDI Program have not been
successful -- This bill does for SSDI what your "Employment
Opportunities for Disabled Americans Act" did for SSI. Sen.
Durenberger has introduced a modest bill that permits individuals
who are eligible for SSDI by virtue of their disability to buy
into Medicare. By again joining Senator Reigle on this bill and
supporting the Durenberger bill, you will indicate your support
for the general concept of strengthening work incentives.

This bill encompasses recommendations from the HHS Disability
Advisory Council Report charged to study overarching concerns of
cash and medical assistance in the DI and SSI programs as well as
disincentives to work associated with these programs. Research
indicates that alternatives to these bills are limited and
costly. I recommend supporting this bill and working with
committee staff on making adjustments that would reduce the
bill's cost after the second CBO estimate is available and work
on the Budget has been completed.

All the disability groups support this bill and will look for you
to cosponsor again. Given the success of your SSI bill, now P.L.
99-643 and the similarities of this bill to Sec. 1619
(authorizing cash benefits and Medicaid to SSI recipients) you
may want to consider making this a Reigle/Dole bill.

Senator Reigle has held off introducing the legislation in the
hope that you will join him in introducing a Reigle/Dole bill. He
would like to introduce the legislation on Thursday.

you want to join Senator Reigle in reintroducing the bill?
Yes No

Do you want to cosponsor Sen. Durrenberger's bill?

Yes No
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February 8, 1989

TO: Senator Dole %

FR: Maureen West \N\\

SUBJECT: Increasing SGA

Rep. Bartlett would like you to submit a question to Dr. Sullivan
at his confirmation hearing asking what his position on raising
the monthly Substantial Gainful Activity (SGA) level is. In
addition, he would like you to send a letter to President Bush
encouraging him to increase the SGA $§ amount to $490 per month.

SGA is the measure used to determine eligibility for SSI and
SSDI. It is increased at the discretion of the Secretary of HHS.
SGA has been at $300 per month and increasing the SGA level to
$490 will reflect the average wage growth since SGA was last
adjusted in 1980. The current SGA level of $300 is too low to
encourage disabled individuals to return to work. For many
disabled individuals, the risk that their own earned income
cannot cover necessary medical expenses is too great. Thus,
individuals wanting to work will not enter the workforce and
jeopardize their entitlement to benefits and Medicare.

Cost:

The new Administration will likely increase the SGA $ amount as
this has been in the works for some time and was recommended by
the HHS Disability Advisory Council (DAC) Report. Dorcas Hardy is
also recommending an increase of $490. There will be a cost to
the Disability Insurance Trust Fund as the application and award
rates will increase. No specific dollar amount is available at

this time.

Last year you sent a letter to Sec. Bowen informing him of your
support for raising the SGA level; however, you did not quote a
dollar amount and the Administration was considering increasing
SGA to $400.

In considering this recommendation please keep in mind that the
SGA level is not a monthly assistance payment of public dollars
flowing to individuals -- rather it reflects private earnings by
disabled individuals who want to return to work without the
abrupt loss in cash benefits and insurance.
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Showing your support for the full increase (consistent with the
DAC Report and Dorcas Hardy's recommendation) will clearly signal
your strong intent to remove barriers to independent living for
disabled persons and capture the momentum in providing these
individuals greater incentives for full participation and
integration in society.

Do you support increasing the SGA level to $490 per month?

Yes\\ No

Would you rather support increasing the SGA without giving a §
amount?

Yes No

\\if showing your support, which do you prefer?

Submitting a question for the record to Dr., Sullivan?

Sending a letter to President Bush?
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May 24, 199

TO¢ Senator Dole
FROM: Mo West

SUBJECT: Senate/House ADA Differences

The Americans with Disabilities Act passed the House by a
vote of 403-20. Four of the eight scheduled amendments passed
during House floor debate. The only substantial and controversial
change made to the House bill was Rep. Chapman’s "Food Handlers"
amendment .

Rep. Chapman‘’s AIDS amendment to the employment title of the
ADA specifies that it is not a violation of the Act for any
employer to refuse to assign any employee with an infectious or
communicable disease of public health significance (AIDS) to a
job involving food handling, provided that the employer shall
make a reasonable accommodation which offers an alternative
employment opportunity for which the employee would sustain no
economic loss. -- (The amendment does not take into account
whether the individual poses a "direct threat" to the health or
safety of others, thereby, discriminating against people with
AIDS who pose no direct threat to others in food handling}

The Senate version specified that any person with a
contagious disease who poses a "direct threat" to the health and
safety of others may be fired or reassigned.

The Senate version in consistent with current statutes
regarding people with AIDS and other contagious diseases, as well
as, recent Supreme Court decisions. The Chapman amendment is
based on unfounded fears and misperceptions about AIDS which only
perpetuates discrimination. As you will note from the attached
letter from Secretary Sullivan opposing the Chapman amendment --

AIDS cannot be transmitted during the preparation or serving of
food or beverages and is inconsistent with anti-discrimination
protections for people with AIDS and the intent of the Americans
with Disabilities Act.

With reagrd to the public transportation provisions of the
Act the House passed version specified that key transportation
stations must be made accessible within 30 years with two thirds
of the key stations accessible in 20 years. The Senate version
required all key stations be made accessible within 20 years.

A House-~Senate compromise was made during House Public Works
& Transportation Committee action on the private transportation
provisions of the Act. The Senate version required that within 6
years all new private buses be made "readily accessible and
useable " to people with disabilities. In addition, the Senate
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bill also mandated a study by OTA to be completed within 3 years
to look at the most cost effective means of compliance. The
compromise will mandate access but not require lifts. Instead
regulations will define what constitutes access after reviweing
the recommendations of the OTA study. The study’s purpose has
been changed to look at alternative means of providing access.

With respect to enforcement, the House amendment clarifies
that the Attorney General may not seek damages on behalf of an
aggrieved party and a person can bring suit for injunctive relief
only if he or she is being subject to discrimination or has
reasonable grounds for believing that he or she is about to be
subject to discrimination because the covered entity is about to
construct a new building in an inaccessible manner.

Finally, the House amendment changes the time frame under
which a small business may be sued for violations under the
public accommodations title. The House amendment retains the
provisions delaying the effective date for 18 months. However,
the House amendment specifies that with the exception of
violations of provisions pertaining to making alterations and new
construction "readily accessible to" and usable by people with
disabilities, civil actions may not be brought against businesses
that employ 25 or fewer employees and have gross receipts of
$1,000,000 or less during the first 6 months after the effective
date. Additionally, no civil actions may be brought against
businesses that employ 10 or fewer employees and have gross
receipts of $500,000 or less during the first year after the
effective date.

The House only made one technical change to the
telecommunications title of the Act which stipulates that every
common carrier must still ensure that relay services are provided
unless a state has already enacted legislation providing relay
services.
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THE SECRETARY OF HEALTH AND HUMAN SERVICES
WASHINGTON, D.C. 20201 |

The Honorable Thomas 8. Foley L
Speaker of the House < '
of Representatives W i,

Dear Mr. Speaker:

As the House of Representatives is preparing to take legislative
action on the Americans with nigabilities Act {the ASt), I ¥ ch
to restate my position on the need for anti~discrimination
protection for people with AIDS and HIV infection. There is
atrong evidence that blood-borne infections such as HIV infection
are not spread by casual contact, and there is no medical teason
for singling out individuals with AIDS or HIV infection for
differential treatment under the Act.

while some have proposed that workers who handle food be treated
differently under the Act, evidence indicates that bloodborne and
sexually-transmitted infections such as HIV are not transmitted
during the preparation or serving of food or beverages. Food
services workers infected with HIV need not Dbe restricted from
work unless they have other infections or illnesses for which any
food service worker should be restricted. Since the Act limits
coverage for persons who pose & direct threat to others, relaxing
the anti-discrimination protection for food service workers 1is
not needed or justified in terms of the protection of the public

health.

Further, I would add that any policy based on fears and
mieconceptions about HIV will only complicate and confuse
disease control efforts without adding any protaction to the
public health., We need to defeat discrimination rather than to
submit to it. The Administration ig strongly committed to
ensuring that all Americans with disabilities, including HIV
infection, are protected from discrimination, and believes that
the Americans with Disabilities Act ahould furnish that
protection.

The Offica of Management and Budget has advised that there is no
objection to the presentation of this report from the standpoint
of the Administration's program.

Sincerely,

Louis W. Sullivan, M.D.
Secretary
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% MITSUBISHI ELECTRIC AMERICA

FEOEND A T EO=N

MEMORANDUM

TO: Advisory Committee (see distribution below)
FROM: Rayna Aylward, Executive Director ﬁﬁ'\
SUBJECT: ADA article

DATE: June 10, 1992

In case you missed it, we enclose a copy of a recent New York Times article
on the ADA, this one actually downplaying the impact on employers. As you'll
see from the cover memo, we've also distributed copies to the Human Resources
department heads at the MEA companies.

We look forward to seeing you at the July 20 reception (invitations will be
sent separately).

Distribution: Tom Backer Steve Saunders
Susan Flowers Larry Scadden
Susan Brody Hasazi Dick Sheppard
Carol Kochhar Mike Vader
Debbie Mc Fadden ]ane West
Ellin Nolan Mauree:

CE: Mr. Sakurai
Sarah Morris

816 Connecticut Avenue, NW A Suite 100 A Washington, DC 20006 A Phone: (202) 857-0031 A TDD: (202) 857-0036
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RICA

MEMORANDUM
FOR: Stan Adams, MELMAC  Mary Kobayashi, MEA
Chuck Baum, MEIC John Savage, MCEA
Bruce Brenizer, MSAI Dick Schulenberg, MELA
Kathy Igo, HRI Tim Trujillo, MCEA

FROM: Rayna Aylward, Executive Director W

CC: Mr. Takasugi, MEA Jill Hixson, MEPPI
Mr. Sakurai, MEA Burt Fairchild, ASTRONET
Mr. Olschwang, MEA Dr. Nitta, MERL
Mr. Cipriano, MEA Dorothy Anastole, MELA

DATE: June 10, 1992

SUBJECT: ADA Article -- An Encouraging Perspective

According to the attached article (from New York Times, 6/7/92),
businesses actually have little to fear from next month's implementation of the
employment provisions of the Americans with Disabilities Act.

The article includes some simple tips on communicating with people with
disabilities and cautionary advice on bogus consultants who claim to be experts
on ADA compliance.

I hope you find this information useful and reassuring.

816 Connecticut Avenue, NW A Suite 100 A Washington, DC 20006 A Phone: (202) 857-0031 A TDD: (202) 857-0036
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' NEW YORK TIMES, SUNDAY, JUNE 7, 1992

Glimelif, 2o AT [
Ten Commandments for Communicating With People With Disabilities 3

{1 Speak directly rather than through a companion or sign

language interpreter who may be present.

2 Offer to shake hands when introduced. People with limited
hand use or an artificial limb can usually shake hands and
q_flering the left hand is an acceptable greeting.

3 Always identify yourself and others who may be with youv
when meeting someone with a visual impairment. When
conversing in a group, remember to identify the person to

whom you are speaking.

4 If you offer assistance, wait until the offer is accepted.

 Then listen or ask for instructions,

5 Treat adults as adults. Address people who have :
~ disabilities by their first names only when extending that same
familiarity to all others. Never patronize people in wheelchairs

by patting them on the head or shoulder.

"6 Do not Iean against or hang on someone's wheelchair,
Bear in mind that disabled people treat their chairs as

extensions of their bodies.

At Work

When Businesses Need Not Fret

Complying with the
Disabilities Act isn’t as
fearsome — or costly
— as many thought.

By BARBARA PRESLEY NOBLE

malignant an effect — with less reason,

proponents would say — on the collec-
tive blood pressure of business owners as the
Americans With Disabilities Act of 1990, But
by the time the legislation’s first phase, man-
dating accessibility to banks, hotels, restau-
rants and the like for the 43 million Ameri-
cans with disabilities, went into effect in
January, most businesses had accepted the
inevitable, if grouchily, and some actually
began to calculate the potential return from
43 million new consumers,

The next phase, which implements the law
in workplaces of 25 or more employees, be-
gins late next month, and once again compli-
ance hypertension is rampant, It is abetted

FEW pieces of legislation have had as

7 Listen attentively when talking with people whohave I

difficulty speaking and wait for them to finish, If necessary, ask i

_8 Place yourself at eye level when speaking with someone ‘f :
in @ wheelchair or on crutches. Ly

9 Tap a hearing-impaired person on the shoulder or wave -
or her attention. Look directly at the _
person and speak clearly, slowly and expressively to establish ..
if the person can read your lips, If so, try fo face the light =

your hand to get his

source and keep hands, cigarettes and food away from your 9.
mouth when speaking. _ RPN

110 Relax. Don't be embarrassed if you happentouse =

- short questions that require short answers, a nod or shake of = "
the head, Never pretend to understand if you are having i |
difficulty doing so. Instead repeat what you have understood T
and allow the person to respond. ; s '
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common expressions such as “See you later,” or “Did you hear o

this time by a new cottage industry of self-
taught consultants offering high-priced ad-
vice on how to fulfill A.D.A. obligations —
advice typically available at little or no cost
from government or private agencies, Thus
much of the energy of disability rights
Broups is spent soothing nerves,

“Our first words are ‘Don't panic,’ "' said
D. J. Hendricks, assistant project manager
at the Job Accommodation Network, a group
that provides technical assistance to busi-
ness and services to people with disabilitjes,

Experts say the A.D.A.'s basic guideline is
that there are no immutable rules, Barrier
removal, for example, should be “readily
achievable” and “cheap and easy," accord-
ing to the A.D.A. rules. But a company’s
accountant, who has the best idea of what the
business can afford, and its lawyer, who is
responsible for interpreting the law, will
often be the arbiters of the compliance time-
table. ““Macy's could have done more last
year than it can do now” because of its
current financial problems, said Al Eisen-
berg, a lobbyist for the American Institute of
Architects who was involved in developing
the legislation.

The first step is to think about the work
environment from the perspective of a per-
son who is disabled. “If you were blind or in a
wheelchair, what are the immediate prob-

The Phony Disability Experts .=

ter Business Bureaus minces few
words when she talks about consult-
ants who sell bogus expertise in the A.D.A. to
nervous small businesses: ""They can be se-
duced by these entrepreneurial vultures.'
Most of the information companies need to
comply with the A.D.A. is available free or
for little cost. The Justice Department and
the Equal Employment Opportunity Com-
mission publish technical assistance man-
uals, for example, and Ms. Bode's organiza-
tion is preparing pamphlets for several in-
dustries that will be available soon,
Based on a collection of A.D.A.-consultant
marketing materials that began to flow '
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BARBARA BODE of the Council of Bet-

across her desk last summer, Ms. Bode of-
fers several clues that should inspire skepti-
cism in a potential client:

® Anyone who claims to be ““A.D.A. certi-
fied." There is as yet no certification process.

® Basic terms misspelled or mangled,
"‘One brochure misspelled ‘accommodation’
and kept referring to the Judicial Depart-
ment," Ms. Bode said.

® Using the threat of litigation as a prod, or
referring to a crisis, “Take a deep breath and
call the Better Business Bureau," she said,

There are several reputable consultants,
Wwho tend to be oriented to larger businesses
with expansive needs. Before engaging one,
try calling former clients,

about this?” that seem to relate to a person's disability.. -

(AT
e

Source: Natfonal Center for Access Urnﬁfmﬂawl’wcag_o

The New York Tlll.lt':i::".

.y
LU

¥
W

lems?"' said Barbara Bode, executive direq.
tor of the Council of Better Business Bureays-!

Foundation, which is part of a coalition Of i

groups established to ease the acl’s progress':'-
to reality. She advises contacting a grou
that can provide an assessment and technijz',
cal assistance — preferably a disability ise"
sues group like the Disability Rights Educa-»
tion and Defense Fund. ““Go to the people whi):
have spent their lives Lrying to accommodate™
the barriers,” Ms. Bode said. 2
The efforts necessary to make a workplacg;:',_
accessible will vary by its nature and its "
employees. One place (o assess is the are4 "
used for accepting applications and intep:+
viewing prospective employees: it should be ~
wheelchair-accessible and someone should””
be available to read forms for people with.w-
visual impairments. “Employers must makeg ™
allowances for people with disabilities to
have the same opportunities to {ill oul an -
application,” said Ms. Hendricks of the Job, -
Accommodation Network, o
Above all, A.D.A. proponents emphasizg’.
that the reality of the legislation is lesg+
complex than business owners imagine;'.
""This isn’t rocket science, There's a lot ol
common sense," said the A.1.A.'s Mr. Eisens '~
berg. Or, as Ms. Bode said: “The Jaw simply i
codifies courtesy.” i
L ] "ulif
Some sources for help with the A.D.A.:

A.D.A. Office

U.S. Dept. of Justice H
P.O. Box 66118 e
‘Washington, D;C."20035-6118 ~ — - - e
(202) 514-0301 4
(202) 514-0381 (TDD)

U.S. Equal Employment Opportunity s
Commission i
1801 L St. N.W.
800-669-EEOC (voice) i
800-800-3302 (TDD) it

National Council of Better Business Bureaus’
703-247-3655 e
“j,__n
Wy
ik ‘I

Job Accommodation Network
800-ADA-WORK HE
Disability Rights Education and Defensg . .
Fund Page 13 of 60 e
800-466-4232 [ ¥ ';
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National Council on Independent Living

310 S. Peoria St., Suite 201
Chicago, Illinois 60607

312/226-1006 (Voice/TTY/TDD)

Officers:

President

Marca Bristo

Chicago, Illinois

Internal Vice President
Michael Winter

Berkeley, California
External Vice President
Eric Griffin

Brockton, Massachusetts

Secretary

Denise McQuade
Brooklyn, New York
Treasurer

Charlotte Stewart

Dallas, Texas

Regional Representatives
Chairperson

Denise Figueroa

Troy, New York
Members-At-Large:
Lucy Ascanio

Jamaica, New York
Nancy Durkin

Stratford, Connecticut
Duane French
Anchorage, Alaska
Emeke Nwokeji
Lawrence, Massachusetts
Bonnie O'Day

Norfolk, Virginia

Arvilla Rank

Milwaukee, Wisconsin
Larry Robinson

Concord, New Hampshire

Regional Representatives:

Region I

Jack Svoboda
Ambherst, Massachusetts
Region II

Denise Figueroa

Troy, New York
Region III

Donald Fennell
Winchester, Virginia
Region IV

Barbara Bernhart
Satellite Beach, Florida
Region V

Ann Ford

Peoria, Illinois
Region VI

Tom Carter

El Paso, Texas
Region VII

Gina McDonald
Kansas City, Missouri
Region VIII

Denise Johnson Smith
Salt Lake City, Utah
Region IX

Bob Michaels
Phoenix, Arizona
Region X

Grady Landrum
Portland, Oregon
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NOT JUST RESPONDING TO CHANGE,
BUT LEADING IT

TO: NCIL MEMBERS

BONNIE O’DAY, CHAIR
LEGISLATIVE AND ADVOCACY COMMITTEE

MAY 30, 1989 “w

RE: LEGISLATIVE ALERT

FROM:

DATE:

The Americans With Disabilities Act has been introduced!
S.933 and H.R. 2273. The introduction of this landmark

piece of civil rights legislation occurred on May 5,
1989. At this writing, there are 33 co-sponsors in the
Senate and 114 sponsors in the House. Three

successful hearings have been held in the Senate, but,

we need your help immediately.

The final Senate hearing and "mark-up" is scheduled for
June 19. On the House side, it is expected that the
hearing process will be completed by the August recess.
Momentum is building for a swift passage of this
legislation. But in order to assure this passage, we
need additional co-sponsors on both House and Senate
sides.

Please consult the attached lists to determine if your
Representative and Senators are on the bill. If so,
please write to thank them. If not, please organize the
following activities to encourage your Representative or
Senators to become co-sponsors.

1. Get as many individuals as you can, including
staff, board and participants to send letters
documenting discrimination to your Congressional
representatives. Documentation is especially
needed in the area of transportation and public
access, since these sections of the bill are
undergoing major attack. The letters should be
short and should include a request that the
Representative or Senator become a co-sponsor of
the ADA.

25 Organize phone calling campaigns to the office of
your Congressional Representative. Again, callers
should encourage the Representative to become a
CO-Sponsor.

For more information, please contact Eric Griffin,
Chairperson, NCIL Civil Rights Subcommittee (508)
880-5325 or Bonnie O'Day, (804) 461-8007. It 1s
imperative that letters and phone calls be received by
your Congressional Representatives by June 19.

BLO:cjc
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ATTACHMENT: CURRENT CO-SPONSORS OF THE ADA (5/22/89)

SENATE HOUSE HOUSE (CONT’D)
MR. KENNEDY(MA) ACKERMAN, GARY LEWIS, JOHN
MR. DURENBERGER (MN) AKAKA, DAN MANTON, TOM

SIMON (IL)
JEFFORDS (VT)
CRANSTON (CA)
MCCAIN (AZ)
MITCHELL (ME)
CHAFEE (RI)
LEAHY (VT)
STEVENS (AK)
INOUYE (HI)
COHEN (ME)
GORE (TN)
PACKWOOD (OR)
RIDGLE (MI)
BOSCHWITZ (MN)
GRAHAM (FL)
PELL (RI)

DODD (CT)
ADAMS (WA)
MIKULSKI (MD)
METZENBAUM (OH)
MATSUNAGA (HI)
WIRTH (CO)
BINGAMAN (NM)
CONRAD (ND)
BURDICK (ND)
LEVIN (MI)
LEIBERMAN (CT)
MOYNIHAN (NY)
KERRY (MA)
SAPBANES (MD)
HEINZ (PA)
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ATKINS, CHET
BEILENSON, TONY
BENNETT, CHARLES
BOEHLERT, SHERWOOD
BONIOR, DAVE
BORSKI, BOB
BOSCO, DOUG
BOXER, BARBARA
BRENNAN, JOE
BROWN, GEORGE
BRYANT, JOHN
CAMPBELL, TOM
CARDIN, BEN
CLAY, BILL
COELHO, TONY
COLLINS, CARDISS
CONTE, SILVIO
CONYERS, JOHN
CROCKETT, GEORGE
DELLUMS, RON
deLUGO, RON
DICKS, NORM
DIXON, JULIAN
DONNELLY, BRIAN
DOWNEY, TOM
DWYER, BERNARD
DYMALLY, MERV
EDWARDS, DON
ESPY, MIKE
FAZIO, VIC
FEIGHAN, ED
FISH, HAMILTON
FLORIO, JIM
FOGLIETTA, THOMAS
FORD, HAROLD
FRANK, BARNEY
FRENZEL, BILL
FROST, MARTIN
FUSTER, JAIME
GARCIA, ROBERT
GEJDENSON, SAM
GEPHARDT, RICHARD
GILMAN, BEN
GORDON, BART
GRAY, WILLIAM
GUARINI, FRANK
HAWKINS, AUGUSTUS
HAYES, CHARLES
HOYER, STENY
HUTTO, EARL
JACOBS, ANDY
JONTZ, JIM
KASTENMEIER, BOB
KENNELLY, BARBARA
KILDEE, DALE
KLECZKA, GERRY
LANTOS, TOM
LEHMAN, BILL

MARKEY, ED
MARTINEZ, MATTHEW
MATCHELY, RON
MATSUI, BOB
MAVROULES, NICK
McCLOSKEY, FRANK
McDERMOTT, JIM
McHUGH, MATT
McNULTY, MIKE
MFUME, KWEISI
MILLER, GEORGE
MILLER, JOHN
MINETA, NORM
MOAKLEY, JOE
MORELLA, CONNIE
MORRISON, BRUCE
OBERSTAR, JIM
OWENS, MAJOR
OWENS, WAYNE
PALLONE, FRANK
PELOSI, NANCY
RAHALL, NICK JOE
RANGEL, CHARLIE
RICHARDSON, BILL
ROBINSON, TOMMY
ROWLAND, JOHN
ROYBAL, ED

SABO, MARTIN
SAIKI, PAT
SAWYER, TOM
SCHNEIDER, CLAUDINE
SCHROEDER, PAT
SHAYS, CHRIS
SMITH, PETER
SOLARZ, STEPHEN
STUDDS, GERRY
TOWNS, EDOLPHUS
TRAXLER, BOB
UDALL, MO
UNSOELD, JOELENE
VENTO, BRUCE
VISCLOSKEY, PETE
WAXMAN, HENRY
WEISS, TED
WHEAT, ALAN
WILLIAMS, PAT
WISE, BOB

WOLPE, HOWARD
YATES, SID
YOUNG, DON

LEVIN, SANDER
LEVINE, MEL
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Consortium for
Citizens with
Disabilities

TO: Disability Rights Advocates

FROM: Civil Rights Task Force

RE: URGENT ACTION NEEDED IMMEDIATELY IN HOUSE ON ADA!
DATE: September 28, 1989

Although the ADA was passed by an overwhelming vote in the Senate,
it is in serious danger of being significantly weakened in the
House. Grassroots activity is far more critical in the House than
the Senate (for many reasons, including that House members run for
re-election every 2 years). Right now we are losing this battle.
The business community (including the National Federation of
Independent Business, the Theatre Owners, the Hotel and Motel
Association, Greyhound, the American Bus Association, and several
other large national groups) are flooding all House offices with
letters opposing or raising CONCerns about the ADA. THEIR LETTERS
- By next week, unless we

move quickly, we will probably be outnumbered by 10 - 1.

Even our friends and cosponsors in the House are listening to the
business communities from their states because they haven't heard
enough from our side. 1In addition, some negative editorials have
appeared in major newspapers, which the business community has
distributed to all members of the House (see enclosed New York Times

and Wall Street Journal editorials).

Both the public and private transportation sections of the ADA are
in serious trouble. The public accommodations provisions may be
severely limited by a small business exemption and some are even
questioning the cost of providing telecommunications relay networks.

The only way to insure that we have the votes to beat amendments to
weaken these provisions is to dramatically increase the volume of
material to House offices from OUR side. Even though we do not have
the enormous financial resources of the business community, we do
have enormous numbers of voters. Members will listen if they hear
from us.

THE TIME TO ACT IS NOW!!! THE ADA WILL PROBABLY BE ON THE
HOUSE FLOOR WITHIN THE NEXT 3 WEEKS.

(see over)
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Letters are the most effective grassroots communication to Members.
We have enclosed lists of the 4 House committees with jurisdiction
of the ADA as well as the Small Business Committee list (these
members are very powerful and may try to offer weakening
amendments). EVERY member of the House, but especially those on
these committees, even if he/she is a co-sponsor, should receive
letters from their State, and if possible from their district. It
is critical to write every Representative from your state,
especially since many districts don't have strong disability
organizations. All members are keepinag a tally (pro and con) of the
mail they receive. Particular attention should be given to the
following members:

Bob Michel (R) - House Minority Leader (Peoria, ILL)

Newt Gingrich (R) - House Minority Whip (GA - Atlanta area)

John LaFalce (D) - Chair, Small Business Comm. (Buffalo,
Rochester, NY)

Joseph McDade (R) - Ranking Minority, Small Business Comm.
(Scranton, PA)

Jack Brooks (D) - Chair, Judiciary Comm. (Galveston,Beaumont TX)

John Dingell (D) - Chair, Energy & Commerce Comm. (Dearborn, MI)

Norman Lent (R) - Ranking Minority, Energy & Commerce Comm.
(Long Island, NY)

John Paul Hammerschmidt (R) - Ranking Minority, Public Works and
Transportation Comm., (Fayetteville, Ft. Smith, AR)

Bud Shuster (R) - Ranking Minority, Surface Transportation
Subcommittee (south/central PA (Altoona))

The following members in leadership positions should be thanked for
their support - they will be critical when the bill comes to the
Floor:

Tom Foley (D) - Speaker of the House, (Spokane, WA)

Richard Gephardt (D) - House Majority Leader (St. Louis, MO)

Bill Gray (D) - Majority Whip (Philadelphia, PA)

Glenn Anderson (D) - Chair, Public Works and Transportation
Comm. (Long Beach, CA)

We have also enclosed a list of other activities to generate
grassroots support for the ADA. We urge you to involve other
non-disability organizations in your efforts. Here are some groups
that are supporting the bill:

AFL-CIO, American Nurses Assoc.
Common Cause National Education Assoc.
National Council of Churches The Gray Panthers
National Council of La Raza Assoc. of Junior Leagues

General Federation of Women's Clubs
This is only a partial list. If you can, work with them and other
groups to maximize your efforts.

REMEMBER, THE TIME TO ACT IS NOW!!!

Page 17 of 60
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REVIEW &

OUTLOOK

. The Lawyers' Employment Act

The easlest way to get & handle on
the ""sweeping’ Americans With Diea-
bilitles Act that the Bennte Just %:ssed
I8 to conslder this: Just days bators
the vots, In the middle of war-on-
drugs week, tha bill would have made
it lllegal for employers to discrimi:
nate ngninut people who use crack and
other drugs. That got removed, AJso
at the last minute, the Senate struck
out langunge that would have encour-

flgure {e much higher than the entire
industry's nat annual profits,

In other pinces where the bill Is
specific, It takes additlonal measures
to encourage litigation. Plaintitfs wil|
be ahle to sue not only for the nanal
monetary damages, but also for puni-
tive damages ranging from $50,000 to
$100,000. It is very rare for a civil
rights act to allow punitive damages,

In this case, the punitive damages .

aged E:o&_a 10 'file lawruits on the ) will foster suits, discolirage nettle-

oun
The Americans With" Disabilitigs:
Thursday, s loopy legislation In a

A
'

at they wera adout (o be ’ments and arm plaintiffs as they ne-
iscrirhinated ‘against; 1y i+

gotiate for settlaments. -
“ Crafted primarily by Demiocratic

in baged on the presumption that most

Act, which breezed through the Mnntu_-is.sonntm Kennady and Harkin, the bll|
L

good cause. 1t starts with the premise
that 43 million people are handl- . and need this sort of blunt coarcion,

capped, about one-sixth of tha nation, © Aceording to this thinking, It Is the In-

The blll even declares that & person
who Is merely "‘regarded as having an
, Impairment’” should be consldered
disabled. ‘That assartion prompted
Senator Blll Armntronf to Lnafst upon
an amendment specifically stating
that desplte the vague wording, pedo-
philes, tranesexuals, voyeurs and
Rleptomaniaca cannot ba considerad
dirabled and protected by the bill,
There ‘probably Ir a bavy of similar
groups, beyond Senator Armstrong's
imhgination, who 14l be Included un-
der this definition, and who will une
the act to file lawwults,

Like 80 much recent federal Inw-
making, the bill Is & swamp of Impre-
clse language; it will mostly benefit

lawyers who will cash In on the litiga- -

]

tion that will force judges to, In sffect,

write the real lasw,
L Examples of vagueness abound; 1t

the bli] passes, ns expected, owners of |

Sng-new or altered bulldihgs wil) ba '
gompalled to make “‘reasonable" ao. ‘-

ednviddations for the disabled, The:

bill fopan't axplain what "reumnnhllelul. ;

plady, . :
il nz'bill includes thres raparate
dé(ihjflons of diserimination,” which
ty to conflict, The most interesting .
febwpa that discrimination oacurs
fhari ¢ business provides "'a servics,
proytam, actlvity, benefit, job or
othar Spportunity that s lees effentiye
3ﬁ;lhnt provided to others.” Lat
Qdget I!Fum out what “eftactive"
ésdy. The blll says a company
Reddbt Incur "undue hardship". In
Medttig the standarde, 0
- Judging from the few places In
hitn'the bill 1s specific, the "undue
ariliblp” provision could be pratty
< for example, tha bill doss com-

"l ug companies to Inatall whee).'
ghplr, 1itts and tollets for the hand|-
ﬁhpg-_el! on Inter-clty buses, According
D the;industry, that will cost betwean
%00 ‘milllon and $468 million. Indus-
triw tend to exnggerate the cnets of
tive laws, but even the Jowsr

‘

‘Americans are hostile to the disabled

nate hardheartedness of soclety that
caunes the hardships sulfered by the
disabled; socisty needs to be rede.
slgned '

This phllosophy dovetalls nlcely'

with the pravalling idea that Senator
Kennedy brings to other clvil-rights
{svues, namely that the 1.8, §s funda-
mentally discriminatory. Not surpris:
_Ingly, Ralph Neas, the affirmative-ac.
‘tion spokesman whose spacialty Ia
blocking tha Bush administration's ap-
Eﬁinunents. In & vocal supporter of the

- It s murptising that George Bush
,and the {te Houme Inner circle
woild .ally themselves with thin
erabby phllosophy. They enthusiasti:

« CAlly support the bill, even In itg ear

'ller, more monstrous forms, Tom

 Hurkin It one thing, but why would
- this Whita House »o willingly dump

such direct conta "and & litigation
nightmare on smal] and often strug:
‘fling companies? . - i

" Wa'ra certaln that most Amsricans
.are inetinetivaly sympathetic to the

 dinabled’s problems, and are willing
* to make & good-falth effort to anable

them 16 1lve full ives. They don't nead
to he sledgehammered Into decency.

There Is; finally, one positive thing
that can be sald about this legislation,

" As usual, the original bill would have
exempted Congress from the coverage
of any naw Inw for the digabled, But
lats Thursday night Senator Charles

., Orazslay rose to propore that tha bil]

Apply to Congress as well; his amend-

ment carrled, The odds are that the

amendment will be struck down In the
Houge or In conference, But this alone

18 & historic occasion, the firat "m{

Congress has sariously antertained th

Idea that It too should llve under the'

vague legal monstroalties It creates
and Imposes qn everyone else, Maybe
romaone should try to put Congress on

the receiving and of the act's first
lawwlt,

->-DFexel Burnham Lambert today
‘ heushd to finally enter what
Kméarita to Its guilty plea. In lawyerly .
|dnlr~?l;e, Drexel's attorneys will say

mm dfclded to plead gullty to six

nla aa - BARA o

t

B SNIEL S

~ Changing of the Prosecutors
thet Mr. Freeman didn't admit any '

securities violation, only mall frand —-
‘whatever that means,

Judge Layal also leatned that tha
prosecutors had no idea what actual

Wall STREET JouRNAL.
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Blank Check for the Disabled?

With surprisingly narrow public scrutiny, Con-
gress is moving swiftly to extend broad civil rights
protection to the nation’s 40 million disabled citi-
zens. The sentiment is laudable: to bring the dis-
abled closer to the mainstream of American soci-
ety. But the legislation is vague; not even its defend-
ers are able to calculate its benfits and costs. Those
costs could be monumental. The proposal thus re-
quires patient, unemotional examination.

That won't be easy. The bill was unanimously
approved by the Senate Labor and Human Re-
sources Committee last month, and though it still
awaits hearings in four separate House commit-
tees, it commands strong biparéisan support in both
House and Senate and the endorsement of President
Bush. As one skeptic put it, ““No politician can vote
against this bill and survive.”

The bill would ban discrimination in employ-
ment in all businesses with more than 15 workers.
That's caused no controversy. What has is a provi-
sion requiring nearly every retail establishment,
large or small, old and new — barber shops, banks,
restaurants, movie theaters — to be accessible to
the disabled. The legislation does not spell out how.
But in many cases it would mean building ramps,
widening doorways, modifying restrooms. Eleva-
tors would be required in all new buildings of more
than two stories.

The bill would also require bus companies to in-
clude lifts, specially designed restrooms and other
facilities on all new buses built five to six years
after enactment. The bill calls for a study — after
the bill is passed, not before — to determine how
much this would cost the companies.

The bus companies are angry. Most business-
men are simply fretful and confused. That's partly

s-leg_750_008_all_Alb.pdf

because the bill's language is so vague. It says that
existing facilities must make only “‘readily achiev-
able’”” changes that won’t involve “burdensome ex-
pense.” Yet what do these words mean in practice?
Obviously, no bill can give precise instructions to
thousands of individual businesses. But several
states already have laws on the books that provide
business more useful guidance than the Senate bill
does.

Senator Tom Harkin, lowa Democrat, argues
that “‘costs do not provide a basis for exemption
from the basic principles in a civil rights statute.”
Mr. Harkin has a hearing-impaired brother and a
quadriplegic nephew. He’s fought honorably for the
bill, and has already made compromises.

He also points out that the Federal Government
now spends nearly $60 billion a year on benefits for
the disabled — a sum that could shrink if the dis-
abled had easier access to jobs and could move
from welfare rolls to tax rolls. The Census Bureau
reported last month that less than 25 percent of all
disabled men and only 13 percent of disabled
women held full-time jobs. And the earnings of
those who do work average only two-thirds that of
all workers.

Predictions about the bill’s projected benefits
are obviously speculative. Worse, nobody has even
tried to speculate about its costs. But it shouldn’t be
impossible to provide estimates. The Office of Man-
agement and Budget has done so before in tough in-
stances, like the costs of air bags.

Congress and the Administration now have a
similar responsibility to stand back, to weigh, to cal-
culate. No one wishes to stint on helping the dis-
abled. It requires little legislative skill, however, to
write blank checks for worthy causes with other

people’s money.

Page 19 of 60



FOUNDERS

Arnold Aronson

A. Philip Randolph*

Roy Wilkins*

OFFICERS

HONORARY CHAIRPERSONS
Marvin Caplan
Clarence M. Mitchell, Jr.*
CHAIRPERSON

Benjamin L. Hooks
VICE CHAIRPERSONS
Marian Wright Edelman
Antonia Hernandez

SECRETARY
Judith L. Lichtman

TREASURER

J. C. Turner
LEGISLATIVE CHAIRPERSON
Jane O'Graay

COUNSEL

Joseph L. Rauh, Jr.

EXECUTIVE COMMITTEE
Bayard Rustin, Chairperson*
A. Philio Randolph Institute

Owen Bieber
International Union of
United Automobile Workers

Kenyon C. Burke
National Council of Churches

Jacob Clayman
National Council of Senior Citizens

Jerome Ernst
National Catholic Conference for
Interracial Justice

Ma?v Futrell
S

National Education Association

Morton Halperin
American Civil Liberties Union

Dorothy Height
National Council of Negro Women

John E. Jacob
National Urban League

Elaine Jones
YAACP Legal Defense & Education Fund, Inc.

Leon Lynch
United Steeiworkaers of America

Irene Natividad
National Women's Political Caucus
Nancy Neuman
League of Women Voters of the U.S.

Melanne Verveer
People For The American Way

Alexander Schindler
Union of American Hebrew Congregations

Molly Yard

National Organization for Women

Patrisha Wright
Disability Rights Education and Delense Fund

Kenneth Youn
AEL-CI

Raul Yza(qmrre
National Council of La Raza

COMPLIANCE/ENFORCEMENT
g COMMITTEE
William Taylor, Chairperson
STAFF

EXECUTIVE DIRECTOR
Ralph G. Neas

ADMINISTRATIVE ASSISTANT
Lisa M. Haywood

" Deceaseq

39th ANNUAL MEETING

s-leg_750_008_all_Alb.pdf

Leadership Conferencs

This document is from the collections at the Dole Archives, University of Kansas

http://dolearchives.ku.edu

Washington. D.C. 20036
202 667-1780

on Civil Righis

MEMORANDUM

TO: Members of the Press
FROM: Ralph G. Neas, Executive Director
DATE: August 31, 1989

Update on the
Americans with Disabilities Act

The Senate will most likely take up the Americans
with Disabilities Act on September 6th or September
7th.

Enclosed are recent editorials and articles
which address this vital and historic legislation.

If you have any questions or need additional
materials, please call us at (202)667-1780. Also,
for additional information, please call Bobby Silverstein,
Senate Subcommittee on the Handicapped, at (202)224-6265.

Reprint of 8-11-89 LCCR Press Mailing Cover Memo

Congress has taken a major step toward guaranteeing
civil rights protection to America's 43 million citizens
with disabilities. On August 2, 1989, the Senate
Labor and Human Resources Committee, by a 16-0 vote,
reported out the Americans with Disabilities Act
(S. 933) to the full Senate. This legislation is
the most comprehensive civil rights measure since
the 1964 Civil Rights Act.

=over-

MAY 9. 1889 + 'WASHINGTON. D.C.
“Equality [n a Free, Plurai. Democratic Sociery ™

2027 Massachusetts Ave.. N W
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Just prior to the committee vote, the Bush Administration
and the Democratic and Republican Senate sponsors, after weeks of
intense negotiations, worked out a compromise with respect to key
provisions of the bill. The White House issued a statement that
"[t]he President endorses this legislation as the vehicle to fulfill
the challenge he offered in his February 9 address to the nation:

'Disabled Americans must become full partners in America's opportunity
society.'"

The Americans with Disabilities Act prohibits discrimination -~
against persons with disabilities in private sector employment, public
accommodations, transportation, public services and telecommunications.

An overview of the substitute bill is enclosed. The original bill
was introduced in early May by Senators Tom Harkin (D-IA), David
Durenberger (R-MN), Edward Kennedy (D-MA), and John McCain (R-AZ).
Now 59) The bill now has 57 cosponsors, including Senators Bob Dole (R-KS),
Orrin Hatch (R-UT), Ernest Hollings (D-SC), and Lloyd Bentsen (D-TX).

The House version of the bill, under the leadership of Representatives
Steny Hoyer (D-MD), Chair of the House Democratic Caucus, and Hamilton
Fish (R-NY), Ranking Republican member of the House Judiciary Committee,
now has 223 cosponsors. They include Representatives Richard Gephardt

ED-MO%, Vin Weber (R-MN), David Bonior (D-MI), and Steve Gunderson
R-WI).

N 2'15}

The Senate is planning to vote on this bill shortly after
its August recess. House action is expected in the Fall. We are
confident that overwhelming bipartisan majorities in both Houses
will pass this historic measure.

The Americans with Disabilities Act is a top legislative priority
of the Leadership Conference on Civil Rights. This landmark legislation
is supported by over 200 national disability, civil rights, religious,
and civic organizations.

Enclosures
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NEW YORK TIMES
August 29, 1989

Save Money: Help the Disabled

By James S. Brady

WASHINGTON

stonishingly, it 1s legal under

Federai law 1or a res-

‘aurant to refuse 1In

=erve a mentaily re-

tarded person, for a

theater to deny admis-

sion to someone with cerebral palsy,

for a dry cleaner 1o refuse service to

someone who 1s deaf or blind, People

with disabilities — the largest mi-

nority in the U.S. — were left out of

the historic Civil Rights Act of 1964,

Twenty-five years later, discrimina-

tion against disabled people 1s sull
pervasive.

Congress has a chance to carrect
this injustice. The Americans with
Disabilities Act is now before the full
Senate, and President Bush and more
than 200 natonal orgamizatons have
endorsed the bll.

As a Republican and a fiscal con-
servauve. | am proud that this il
‘was aevelopea by 15 Republicans ap-
~omntea 1o the National Councii on
Disability by President Reagan.
Many vears ago, a Republican Pres).
dent. Dwight D. Eisenhower. urged
that people with disabilities become
taxpavers and consumers instead of
being dependent upon costly Federal
benerits. The Disabilities Act Brows
out of that conservative philosophy.

lames 5. Bradv, White House press
‘ecretary under Ronald Reagan, s
vice chatrman of the Nationai Organ-
1zation vn Disability.

s-leg_750_008_all_Alb.pdf

A social
program

that
conservatives

can support.
“

Today 66 percent of working-age
adults with disabilities are unem-
ployed and dependent on Federal sub-
sidies. The Disabilities Act could save
taxpayers billions of dollars by out-
lawing discrimination, putting dis-
abled people on the Job roils and
thereby reducing Government dis-
ability payments.

Experience has shown that no civii
right has ever been secured without
c2islation. A law such as the Disabili-
lies ACt would Iinsure that facilities
and emplovers — public and private
— Mamniain mimmum standards of
accessibility. The act wouid require
installation of ramps, elevators, lifts
4nd other aids in new private busi-
nesses and public buildings, and on
newly purchased buses and trains.
And it would prohibit discrimination
in private employment, public ac-
commodations, lransportation and
telecommunications.

By breaking down barriers in
slores and offices, it would enable
more disabled people to purchase

=L Qyer: =

goods and services — and thereby
strengthen our national economy. By
breaking down barriers in public
transportation, the act would allow
more people with disabilities to be
emploved and participate 1n com-
munity acuviues. The act would free
hundreds of thousands of citizens who
are virtually prisoners in their homes
because of inaccessible transporta-
tion and public accommodations.

There are 37 million people in
America who live with some form of
disability. I never thought I would be
one of them. Most people don't like to
think about disability at all. But dis-
ability can happen to anyone. In fact,
dS our population ages and medical
technology prolongs life, many more
eventually will be disabled.

Since | took a bullet in the head
eight years ago during the assassina-
tion attempt on Ronald Reagan, I
have come to know the daily prob-
lems, frustrations and needs of those
who live with disability. | have had to
.earn to talk again, to read again and
i0 walk again. | have succeeded. and |
know that evervone can learn to over-
come the final obstacle to our equal
inclusion 1n American life: prejudice
toward people with disabilities.

Passage of the Americans with Dis-
abilites Act will increase the accept-
ance, dignity and full participauon of
ciizens with disabilities. We do not
want pity or sympathy. All we want 1s
the same cl rights and opportuni-
ties that all ciuzens have. 'We want
iairness, acceptance and the chance
0 contribute fully to our nation —
just like evervone else. &
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Atlanta Constitution - August 3, 1989

Equal Oppbl'tlllﬁty for the Disabied

The Civil Rights Act of 1964 wrote an
end to the most blatant types of discrimina-
tion against blacks. Hispanics and religious
minorities. No longer couid they be denied
jobs. housing or public accommodations
solely because of their race. national origin
or reiigion: and those provisions were even-
tuailv extended to women and. to a lesser
extent. peopie with disabilities.

But as has lately become obvious. Con-

gress left other categories of discrimination
virtually intact.

Long anter blacks and Jews were cheer-
fully admitted to once-restricted jobs and
restaurants. many ot these remained otf-lim-
Its to some 37 miilion disabled Americans.
This was not merely because of attitudes
that peopie with disabilities would be less
decorative patrons or less productive em-
ployees. though such attitudes persist. but
because of doorways too narrow to admit
wheeichairs. elevators that lacked braille
markings or sound systems that made no ac-
commoaations for the hearing-impaired.

Peopie with disabilities were erfectively
barred from a wide array of places. ranging
from doctors’ offices to baseball parks and
from churches to homeless shelters to ho-
tels. in which they might have participated
In normai everyday acuvities but for some-
one’s failure to inciude them.

With the disabled. as Sen. Edwarg AL
Kennedy (D-Mass.), co-sponsor of the Ameri-
cans with Disabilities Act. has observed™ it's
not simpiv a matter or saying you cant close
the door. but of making speciai accommoda-
tions tor those who wish to enter.

Their iives could be transtormed with
the passage of the act. wnich saiied unani-
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mously through a Senate committee last
week with President Bush's endorsement.

Civil rights leaders are calling it the
most comprehensive civil rights measure
since 1964, even in its compromise version.
which at Mr. Bush's insistence exempts
churches and provides for enrorcement
througn the Equai Empiovment Opportunity
Commission rather than individuai lawsuits.

It would ban diserimination against dis-
abled people, including peopie with AIDS,
by employers of 15 or more workers: and in
public accommodations inciuding restau-
rants. stores and heaith-care facilities.

It would also eliminate barriers not
dreamed of by the framers of the Civil
Rights Act. For example. it would ban dis-
crimination against hearing-impaired peo-
ple in telecommunications by requiring the
installation of telephone-relay services. al-
ready in use in some states.

Althouen deaf peopie can now commu-
nicate with eacn other oy means of teletvpe
systems. the relay services wouid permit
communication with someone who doesnt
possess a special device: the cailer would
simply dial a number to piug into the relay

service. to reach an operator capabie or

communicating with them poth. achieving a
degree of independence. and access to
emergency neip, that is now inconceivanle,

The act would also require transit 5y5-
tems to make new buses accessinle. 'n most
'ases. In tive vears.

It is an overdue measure. =nd an nistor-
:rone. [t shouid ke moved through
:iouse and Senate briskiy

the
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Nasnville Tennessean - 8/20/89

Bill protects job rights
of many disabled citizens

BILLS that saul quickly through Céngress
are sometimes worthless political pap.
That is not the case with legisiation now on
the move that concerns disabled citizens.

The lezisiation. known as the Amencans
with Disabiities Act of 1989, was unam-
mously approved by the Senate Labor and
Human Resources Commuttee before Con-
gress went on recess. With its bi-partsan
support. including 57 Senate sponsors and
223 House sponsors, the bill looks like a
shoo-in. President Bush has already indicat-
€d his strong support for the measure.

Basically, the bill would extend to people
with disabilties the same kind of protection
against discrimination now given to women,
minorities and the elderly. Federal law
passed in 1973 now protects the disabled
who are employed by some entity of the fed-
eral government, or by a company with a
federai contract

The bill would bar employment discrimi-
nation aganst the disabled in both the pub-
lic and prnivate sector. It would require pub-
lic facilitles such as restaurants. hotels and
museumsto be accessible to people with dis-
abihities, New buses and subwavs would be
reauired to be usaible by people with disaby| -
iies, including people dependent on wheei-
chairs. Telephone comparues woild be re-
nured to cperate relay services for the
heanng impaired.

In addition to peopie with serous physt-
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cal and mental impairments, the bill would
apply to the people afflicted with AIDS and
those carrying the HIV virus.

-The employme=: segments of @ie law
would apply to businesses wth 25 or more
employees for the first two years of enact-
ment After that, businesses with 15 or more
employees would have to conply.

. - yue bill's popularity on Capitol HIll has
not spilled over into all areas of the private
sector. The U.S. Chamber of Commerce has
volced some concern about the cost, as has

the National Federation of Independent
Business.

‘Some of those same concerns were ex-
Eﬁd by businesses with federal con-
before the federal law was passed.
ut those businesses socon discovered that
comphiance with the law usually meant
something as simple as adding a ramp or
huying an amplifier for a telephone. One
‘urvey found that most of the accommaoda-
tions cost between 350 to $100.

This law is desicned to help the 37 million
mMencins who have some type of disabili-
'7. But in helping then, 1t would help the .
‘ion as a whole by putting more people 1o
+ork, and by requcing the amount of gov-
emmental assistance now being paid to dis-
dbled persons and their families, [t is com-
passionitte and comunon-<ense leaislation
thgt deserves the support it now enjoys. 3

= QBT =
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Boston Globe - August 20, 1989

G-l o8t

A law to protect the disabled so

THCMAS CLIPHANT

WASHINGTON - Years after
[t shouid have. the United States
Is preparing to take a huge step
toward diving a neglected class
of discrimtnation victims - the
disabled - the civil-rights pro-
tection of federal law.,

With President Bush's agree-
ment eariler this month. the
Americans with Disabilities Act
has unanimousiy cleared the
Senate Labor Commuttee headed
by Sen. Edwara Kennedv and
appears headed for quick pas-
sage in the House.

This welcome development
comes at a time when economic
opportunity for the 37-mullion
Americans with some form of
disability s retrogressing.

Just how vital this legisla-
tion is was evident last week in
a Census Bureau report that
showed disabled people had lost
employment and {ncome ground
during the 1980s. The share or
disabled men working tull-time
fell from 29.8 percent in 1981 to
23.4 percent last year. and the
earnings of all disabled workers
droppea to a level bareiy above
60 percent of what all workers
make.

The fact that the disabled
lost ground during the decade is
powertul evidence that there is a
lenaency ov emplovers to leave
them stuck (n entry-level posi-
tlons. This i1s just one of manv
evils the new legislation wouid
itack. - ¢

it would ban aiseriminaticn
- emplovment by any emolover
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or labor union. and Inciludes an
obligation to provide reasonabie
accommoaaticns for the ats-
abled on the job. For two vears
after enactment. there would be
an exemption {or businesses em-
ploving fewer than 25 peopie, a
limit that wouid then drop to 15.
It also requires that all new bus-
es. (rains ana subway cars be
made accessible to peopie n
*neelchairs. Zxisung venicles.
as weil as pus anad rail stations,
wouid be moatfied whenever
other structural changes were
made.

In public accommodations.
disabtlity mav not be a reason
for dental of the same access as
anyone eise to restaurants. ho-
tels, stores. banks. theaters and
health-care factlities: 1n prac-
tice. that will require the modifl-
cation of existing building with
ramps and handrails. As for
new construction. designs must
accommodate the disabled. and
elevators wouid te reguired in
any building with three or more
stories.

Of all the treaxthrougns in
the legislation. cernaos the most
Surorising is that the concept cf
disability will extend to people
with AIDS or those infected with
the HIV virus. As with other aii-
ments. there 1s oniv sanction for
diserimination I a contagious
Jisease poses i direct threat 1o
:he health or satety of other :n-
dividuals in the workplace. ’

What makes this break-
inrougn so imcortant is that tne
legitimate »ar c1 irrational dis-

mminaticn oy emplovers ias
2en cne of the maior reasons

peopie have been afraid to voi-
anteer tor HIV tesung in greater
numopers.

Despite the (rrefutable case
for such sweeping legislation.
President Bush did not come
easily or aquickly to his position
of support for 1t. He mentioned
the btll severai times during the
presidential campatgn. but once.
in otfice the aaministration be-
Zan to stall as i1t came unaer the
.nfluence of business groups
seeking to limit the legisiation s
scope.

In the end. the strength of
the bipartisan coalition packing
it was so strong that the prest-
dent's men atdn't dare risk hav-
ing a veto overridden. However,
they bargained hard. making a
deal similar to the compromise
that preduced the landmark civ-
il rights bill of 1964 - accepting
the proposal's breadth in ex-
change tor limiting the reiief for
victims of discrimination to
back wages and court {niunc-
1ions instead of puniuve cam-
iges.

One morai of this story 's
that it pavs nanasometv lor aa-
“ocates ¢l progressive initiatives
0 assempoie bipartisan congres-
slonal coantions tehind their
causes. Unlike President Rea-
gan. who until his last vear in
afice was never arraid to risk
iiis approval rating on :deoiogi-
cal stanas. Bush has a reouta-
tion tor cenaing ana deaiing, It s
-N€ r°ason Nis own aoproval
rauneg s so nigh.

- -

Thomas Oliphant :s a Globe
-atumnist.
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Los Angeies Times - 7/28/89

Freeing the Disabled From Bias

Legislation (o protect the disabled from diserim-
ination 'in the private sector and in public
accommodation is moving toward final adoption in
Congress; with the encouragement of President
Bush™ Il“is an appropriate and long-_needed
extension of the protections aiready provided by
the 1973 Rehabilitation Act. \

Theprotections of cxisting legislation are pro-
vided .only in connection with federai institutions
and . poograms and those that receive federal
sugpere. The new.law, called the Americans with
Diliahikties'Act, covers all other areas, in much the
same’ Wag' that the 1964 Civil Rights Act set a
nagorﬁi against discrimination based on
rate, \

The .new law would cover the workplace,
traépartation. hotels and restaurants, opening

New. oppartunitics to an esumated 43 million
Americans who now often encounter discriminato-

ry-arriges in their lives. The number of those o be

profecied ‘is large, because the definition of |

disahility-epecifically includes those with conta-
glouk disEases, a provision that would address the
growiig™ population infected with the human
immunodeficiency virus (HIV) that causes AIDS.
Inthis way, the new law would in effect implement

one of the most important recommendations of the
Presmidential Commission on the Human Immuno-
deficiency Virus Epidemic, which called last year
for federal protection against discrimination.

The legisiation has run into suff opposition from
some business interests and from those who oppose
anti-discrimination protections for persons with
HIV infections. We disagree with those in the
business community who feel that the required
standards will make American businesses, and
particularly small businesses, less . etitive.
nmmpmmmmwmhwm"
0 guard the businesses from “undue hardship.
And we certainly disagree with those who oppose
protections for those with HIV or other infectious
diseases. Ii iz fear of discrimination that has driven
many people to conceal their infections, placing
others at risk, or to resist having a test for HIV,
placing both themse|ves and others at risk.

Some further amendments are expected as the
legislation moves to final Senate action in August.
It will be important, {n that process, to see that the
act’s basic protections against discrimination are
preserved. They are an extension of protections
that go to the heart of the American concern for
personal freedom and opportunity.

Christian Science Monitor - 8/18/89

B e i

Rights for the Disabled
En s A

OME discrimination is delib-
S ciate. the proauct of enmity

Or tear. Some is inadvertent,
the product of ignorance or over-
sieht. The discriminatuon that dis-
dbled people sutfer is largeiy -
thougn not enurely — of the latter
vanety. But unfair treatment of
the disabled is not less painful or
detrimental because 1t
tional.

The disabled haven't just been
relegated to the back of the bus;
many are unable to get on the bys
atall. Nor do they readily have ac-
CESs Lo restaurants, stores. hotels,
museums. Even when they can get
nto otfices. thev've had trounle
setung jobs thev're qualified 1o
pertorm,

Congress. with the backing of

is uninten-
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President Bush, jy looking to alle-
viate bias against the disibled with
the maost sweeping i rivhes law
in 25 vears. The proposed \ineri-
cans with Disabilities”\f, expect-
¢d to be enacted before vear's end.
would bar disciminauon against
qualified people (inciuding those
with AIDS) in hirine, tiring, and
working conditions. .nd wouid
greauv facilitate the disabled’s ac-
cess to public, commercial. and
transportauon fadlities. For the
heanng impaired, t¢lephone com-
panies would be required 10 pro-
vide reiay services hnking voiwce
and typed impuises.

The legisiauon 1y overdue: it
deserves the expedited handling
it's been getting on Capitol Hill,

Without meanine 10 ne churi-

= e =

ish. though, let's bear in mind that
the biil's needed remedies wiil be
expensive. Unlike earfier civii
rights laws, which mandated only
changes in atutudes, this bill man-
dates costly reconficurauons of
buildings, buses, and trains, It also
Opens up wide new vistas of litiga-
tion for people with hundreds of
conditions ciassified as disabilities,
The costs of these nghts wiil be
passed along to the pubiic.

These are costs American soq-
clv properiy should absorn. They
do not militate against the legisia-
uon. But they require that ruies of
reason - [air. generous. but not
excessive -~ should be appiied by
tourts and regulatory agenqes as
the anudiscriminaton remedies
re pULInto pracuce.
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 End bias ;géinst handlcanped Reagan aide

Former White House press secretary James Nationai Organization on Disability, which he
Braav yvesteraay called on Amenca ''tc meet a ;omeu in Marcn.
great challenge” — endmg pre:ud:ce against “Since I took a bullet in the head eight
Lhe nanaicapped. : T RS it years a2o, [ have come to know the aaily proo-
Brady. wounaed dunng th.e 1981 attempt on  [ems or those who live with a disability,” h
Ronaid Reagan's life. urged nauonal, state

and local leaders in religion, labor and man-

said. “!'ve had to learn to talk again, 1o read
again and to walk again. 3fost peopie don't
agement. education. the media “and disabled |ike to tnink about the disabled. But I'm living
people themselves to speak out forcerully for tesumonv that a disability can happen to any-
the rignts ot the handicapped as cinzens, ' .~ one. [U's a ract of life — iike being wnite, or-

He urged Congress to pass the Amencans bilack or Hispanic.
With Disabilities Act to “further the goatof

o ; “We don't want pity or sympathy,” he em-
full partnersnip 1or the disabled." phasized. “All we want 18 the same civil rights
Braay is vice chairman of the D.C.-based thatother rmnomy groups have.’
Baltimore Sun -

August 14, 1989

Extendmg civil nghts

For a person commeé to a wheelchair. a flight or steps up to
an office building 1s not an impegiment o getting a job interview;
it is a demal of the chance even 10 cCOmMDete. Physical hanmc;os
are the most obvious exampies. but peopie wno aré deat, blina
or even mentaily retaraed face simuiar invisible. ztbeit imoenetra-
ble. parriers to fuil paricipatuon N emplovment ana recreauional

orunities. )
ow%angreﬁs clanted the seeqs for providing sucn access wnen it
passed the Rehabiiitation Act of 1973, wnich bars discnmmnatuon
by rederal agencies and bv emplovers recetving rederal funds.
Thougn the law s widely considered a success. il cleariv does not
go far enougn. Now comes The Aggricans with Disabilities Act of
1989, which wouid extend the protection against discniminauon
to private businesses as weil. It also would require the mstallau?n
of ramps. elevators and other access aids 1in new buiidings, re-
quire hearing devices on office lelephone equipment and lifts in

ew Ou and tramns. _ .
- 1?here 'ssﬁ?) esumate on the natonwide cost of the legisiation,
but since most of the provisions Or easier access pertain {0 new
construction. it is likelv 10 ce minimai. fegargiess. it COSIS the
government S5T biilion 3 .ear o take care of peopte with disabiii-
les. JE DIJIIOI"S caveqd o 2etiing ,.;EODIE‘ '.,"T i (3 "r)\.ernmem rons

and into proguctive '0os <nould more than oalance tne costs Of
impiemenung the iaw.

Today there are i miliion Americans with severe d':s;buu:gg.
Ensuring their access (o emptovment, +-anspOriation and punlic
‘zciiities :s 33 mucn 3 cant of e mogern il fignts struzgte s
Juyaranieeng Ari] CTeaTUniy v r

{ .o
..... ¢ T Wnmen o

Amerncans wath T .sabiiues —<t would kb e
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Sunpay. Aucust 13, 1989

The Washinaton Post

AN

INDEPENDENT NEWSPAPER -

A New Civil Rights Bill

been a process of broadening the tent, of

extending to other groups the same pro-
tected status that the basic laws and court deci-
sions gave inutially to blacks. The main group saying
that it, too, has been a victim of discrimination has
been women. The disabled have been a strong
runner-up.

A 1973 law extended some protections of the civil
rights laws to the disabled: with certain caveats, it
banned discrimination against disabled people in
either federal employment or programs receiving
federal funds. In 1988 there was a second such
extension; again with caveats, the disabled were
brought within the terms of the federal fair housing
law. Now a move is afoot to complete the job. The

MUCH OF recent civil rights history has

Senate Labor and Human Resources Committee has

approved, 16 to 0 with administration blessing,
legisiation to ban discrimination against the disabled
in most private employment, state and local services
and public accommodations. :

It’s a sound bill. We say that even though, as a
general proposition and beyond the non-negotiable
areas of race, creed, color and national origin, we are
uneasy about legisiation such as this, in which Con-
gress grandly orders the society to rearrange itself
and then walks away from a problem as if it were
solved. At some point the word “discrimination”

legislative preferences of the moment, and an awful
lot of regulation and litigation is produced. That, in
fact, s the whole point: to shift the ailocation oi
certan social resources to the regulators and the
courts. :

But these objections are more procedural than
substantive. Millions of Americans are disabled with-
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in the meaning of this law; the society and they both
lose to the avoidable extent that they are shut out of
the mainstream. While there would be costs of
compiiance, as with any reguiation, there are also
costs of not complying now—benefits that must be
paid, income unearned, talents less than fully used,
lives less than fully led. :

~ The bill also is modulated. Most provisions that
would affect the economy at large are modeled on the
1973 law that has taken hold in its narrower sector
without great disruption. Businesses with fewer than
15 employees—the vast majority of firms though not
«of jobs—would be exempt. An employer would not be
required to hire an unqualified employee; he would
merely have to make sure the prospective employee
was in fact unqualified and could not be easily
accommodated. It wouid still be possible to say no.

A business would have to take only “reasonable”
steps to accommodate the disabled, whether in its
work force or the public. New buildings and buses
would have to be made accessible; oid buildings would
not, unless otherwise undergoing major repairs. An
alcoholic who drank on the job or whose performance
was affected by that asserted disability could be fired:
50 could a person with a contagious disease that
threatened the health or safety of others in the

~ workplace. That is the current rule as to AIDS.
ceases to mean much more than a violation of the

Yes, there will likely be a fair amount of litigation if
the bill is passed, as both advocates and employers
test its outer bounds in the courts. And, yes, some
2mployers may hire some people who they otherwise
would not just'to protect themselves from lawsuits.
But too often now, the presumption is against the
disabled. This salutary bill would move the needle
from against to for.

= gvepr -
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Study F inds Workers With |
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By Robert P. Hey

SiaH wider of The Chrstion Scence Monilor

——— WASHINGTON ——

g e employment dilliculties  of
Americans with disabilities deep-
ened during the T980s, according

to new ligures hom the Census Burean.

1 his ocenned despite the increased ef-
forts and pantial successes of Americans
with disabilities to assert their rights to
cqual treatment in transportation, em-
ployment, voting, and within society in
l_:l'“l‘“ll.

According 1o the new Census Bureau
statistics, workers with disabilities saw
their carnings fall finther helow the in-
come ol able-hodied workers as the dec-
ale |m|g|r-~.\m|. In 1980, workers with
disabilities earned 77 percent as much as
the able-hodied: but by 1987 they earned
only 61 percent.

Andl o smaller perveentage ol men with
disabilities were working as the decade
neared anoend than in 1981 30 percent
in 1OST. hut only 23 percent List year.

A proposed Ly now making its way
slawly thiough Congress would make it
much easier lor the disabled to obtain
both employment and public transporta-
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tion. Proponcnts of the bill see it as a sub-
stantial civil vights measure. Called the
Amerjeans with IJis'.lhifiu Act, it would
pwﬁﬂil discrimination Tigainst disabled
workers throughout much of the Amenri-
can workplice, among other features. Ex-
isting law alveady prohibits discrimination
in government crmployment.

The measure won unanimous Senate
committee approval ealy this month af-
ter two months of negotiations between
Senate Democrats and the Republican
White House. It is headed for a vote by

“the full Senate and presumed approval

next month, But the road to passage in
the House may prove to be long and
rocky; there it is liable to be considered by
four committces and seven subcommit-
ees.

Spedialists in disability issues are sur-
prised by the negative implications of the
new Census Bureau statistics. And they
are not certain how to explain the figures,
although they offer theories.

“It really inritates me that we haven'ta
better answer.” savs Philip Calkins, of the

President's Connmittee on Employment ol

People with Disabilities.

yet there are a number ol gtmtl work-
ing hypotheses, and Mr. Calkins olfered
several:

e “Health-care costs have really sky-

STAFF

Income of Workers With
Disabilities Is Falling
Poy of workers with disabilities

as a percentage of the poy of workers
without disabilities.®

77% 69%
64% 62%
® Men
B Women |}
[.:.Tus L

‘80 ‘81 '82 '8B3 '84 '85 '86 '87

*Mean income.
Source: US Census Bureou

rocketed in the 1980s. The costs of health
care, ael of health-care insurance, ae a
major reason why people with disabilities
Fice discrimination in the work foree”

o “Ihe nomber of employees in gov-
crnment atall levels has dedined” relative
to the US population. “Therefore, the
number ol plices available in those pro-
tected areas has dedined.”

Disabilities Losing Ground

With the dedine in governmient jobs,
which offer legal protection against dis
crimimation, workers with disalihties i
creasingly mav luve been kept in loves
paying jubs esperts theoriee. Tl e
a partial reason fon the growing meome
gap between Americm workers i general
and those with disabilities

o As Ameriea’s hudger sqrives
tightencd doring thie dlecdde of the 1RO
some ol the rims in spending tor son il
programs ive cut bk on progaams it
and pt'n|1|l- with disahilities, and help poe
pare them lon r-:l1|'4|n_\||u'nl

Calbins has worked in the lisabihn
fick! for 10 vers and uses o whedehan
himsell, He sas discorimination against
prople with disabilities does exist amony

]I.I-

private cinployeres.

In pant, thin dhiscrinmination esplams
why an estinted “twosthinds ol working
age people in the US with disabilines”
who could hold jobs me pnemplosed
Calkins savs

During the [O80s, the Census Barean
didd not revise in any substantl way s
Lasic meastre of disability, o spokesim
siys. Dhos the hinean believes that the
trends the statisties report Gionot he it
wibmed to oo dillerent delinition, bt
pather 1o vinious changes in the works

place.

1]
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June 16, 1989

MEMORANDUM

TO: SENATOR DOLE
FROM: DENNIS SHEA
SUBJECT: SUPREME COURT CIVIL RIGHTS DECISIONS

The Supreme Court has issued four major civil rights rulings
this term. I have described two of these rulings -- City of
Richmond v. Croson and Wards Cove Packing Co. v. Atonio -- in a
previous memorandum. I thought a description of all four cases
in a single memorandum would be helpful to you.

I. PATTERSON V. MCLEAN CREDIT UNION

By a 9-0 vote, the Supreme Court reaffirmed Runyon v.
McCrary, a 1976 decision interpreting an 1866 civil rights law
that grants to every individual "the same right...to make and
enforce contracts...as is enjoyed by white citizens." 1In Runyon,
the Court ruled that the 1866 law barred a private school from
refusing to admit black students.

Although the Patterson decision upheld Runyon's
interpretation of the 1866 law, the Court also ruled by a 5-4
vote that the 1866 law may not be used as the basis for lawsuits
alleging racial harassment in the workplace. The Court
emphasized that lawsuits alleging racial harassment in the
workplace may be brought under Title VII of the Civil Rights Act
of 1964 rather than under the 1866 law.

Looking into the crystal ball: When upholding Runyon, the
Court applied the principle of stare decisis, the judicial
doctrine that courts should refrain from overturning established
and accepted precedent. The Court’s application of stare decisis
to Runyon may be a signal that it intends to apply stare decisis
to Roe v. Wade when it soon decides the constitutionality of the
Missouri abortion law.

II. MARTIN V. WILKS

In Martin v. Wilks, the Supreme Court ruled .that
court-approved affirmative action settlements were open to legal
challenge by white workers who were not parties to the original
settlements. To support this conclusion, the Court emphasized
that "it is a principle of general application in anglo-American
jurisprudence that one is not bound by a judgment...in a
litigation in which he is not designated as a party or to which
he has not been made a party by service of process."

Page 30 of 60
s-leg_750_008_all_Alb.pdf




This document is from the collections at the Dole Archives, University of Kansas
http://dolearchives.ku.edu

-

The Wilks decision involved a claim by a group of white
firemen in Birmingham, Alabama, that they were being denied
promotions in favor of less qualified black applicants. The City
of Birmingham admitted to making race-conscious employment
decisions but insisted that these decisions were unassailable
since they were made pursuant to a court-approved settlement.

As a result of the Wilks decision, court-approved affirmative
action settlements are now subject to reverse discrimination
lawsuits.

III.WARDS COVE PACKING CO. V. ATONIO

In Wards Cove Packing Co. v. Atonio, the Supreme Court
altered traditional Title VII analysis by relieving employers of
the burden of justifying, on the grounds of "business necessity,"
those practices that are shown to have a disparate impact on a
minority group. The decision now requires a Title VII plaintiff

to prove -- at the outset -- that a hiring practice not only has
a disparate impact but also has no legitimate business
justification.

Wards Cove involved a claim by native Filipinos and Eskimos
that a salmon-packing company located in northern Alaska had
engaged in racially discriminatory hiring practices more than 15
years ago.

IV. CITY OF RICHMOND V. CROSON

In City of Richmond v. Croson, the Supreme Court struck down
Richmond’s minority set-aside program as a violation of the Equal
Protection Clause of the Fourteenth Amendment. 1In Croson, the
Court emphasized that the set-aside program was not justified
since the trial record revealed no prior discrimination by the
City of Richmond in awarding construction contracts.

JUSTICE KENNEDY

Justice Kennedy has voted in the majority in all four
decisions. He also written the majority opinion in the Patterson
case. As a result, observers of the Supreme Court no longer
doubt that Kennedy is a conservative jurist.

REACTIONS

Not surprisingly, the civil rights establishment is
up-in-arms about the recent Supreme Court decisions. Ben Hooks
and Ralph Neas, for example, have publicly stated that "the
recent Supreme Court term has been a disaster for all those
committed to equal employment opportunity."

I have attached a Washington Post op-ed piece written by
Charles Fried, former Solicitor General. The piece emphasizes
that the decisions do not undermine the fairness of the civil
rights laws, but rather restore some needed balance.
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TuE WASHINGTON POST

Charles Fried

Restoring Balance to Civil Ri

" The Supreme Court has, since January, decided
three cases which critics say have undermined the

fairness of civil rights laws dnifact these cases have .

completed the process of restoring a needed bal-:
ance in a practical and moderate way.

It is easy to forget one particular legacy of the
Carter years: governments and bureaucracies at
every level, often abetted by activist lower federal
courts, forcing quotas and rigid preferential
schemes on businesses, colleges and public and
private institutions.

In its ruling Monday (Martin v. Wilks) that
0 ved affirmative action settiements are
open to legal challenge by white workers, the court '
did no more than take seriously the claims of
persons on the wrong side of quotas and govern

those claims by the same procedural rules that

apply to litigants generally.

In January the court ruled in City of Richmond v.
Croson that any time government uses race to
distribute burdens and benefits it must meet a strict
standard of demonstrated necessity. While remedy-
ing discrimination is the principal and perhaps the
only such justifying purpose, that purpose may not

s-leg_750_008_all_Alb.pdf

be lightly invoked by pointing to statistical dispari-
ties alone or to what the court has called societal
discrimination: itis necessary-to identify the partic-
ular discrimination that is being remedied. The
court denied that racial classifications for “benign”
purposes can more easily pass constitutional muster
than discrimination of the old-fashioned kind.
Croson, interpreting the Constitution, refers only
to governmental practices. Wards Cove Packing Co.
v. Atonio, decided June 5, interpreted the Civil Rights
Act of 1964, which bars discrimination in public and

private employment. Congress made clear that it must.

fiot be used to force private employers to adopt quotas
or preferences.

In 1971 the court in Griggs v. Duke Power
interpreted the act to bar ostensibly neutral prac-
tices (like height and weight or accreditation re-
quirements) that serve no reasonable purpose while
raising unnecessary barriers to women and minority
workers. Unfortunately, aggressive plaintiffs’ law-
yers and some lower federal court federal judges
used this sensible rule to threaten employers with
crushing liability if they used entirely reasonable
employment qualifications (for instance, a high

.

chts -

school diploma for blood bank technicians) but hired
less than a statistically satisfactory number of
minority or women workers. The only way to avoid
the uncertain and costly burden of validating even
common-sense employment qualifications was just
to buy peace by using quotas.

To avoid this sinister pressure toward quotas
Justice White in Atonio said that a minority employ-
ee must show that the requirement he was attack-
ing (say, a high school diploma) produces the bad
numbers. And while the employer must come
forward with an explanation for his criteria, the
ultimate burden of proving this explanation unsatis-
factory rests with the complainant.

This year’s cases make sense in the context of
other civil rights cases. In 1987, in Johnson v. Santa
Clara County, the court held that under the Civil
Rights Act an employer acting freely might adopt
an affirmative action plan without first convicting
himself of illegal past discrimination. In 1986, in
Sheet Metal Workers v. EEOC, all but two justices
agreed that a court faced with an “egregious” and
“recalcitrant” discriminator may impose a “minority
membership goal” but not a “strict racial quota.”

o~

Thus, intentional discriminators face strong reme-
dies. That’s why the court yesterday wisely did not
overrule a precedent punishing intentional discrimina-
tion. But where there has not been identified dis-
crimination, the Constitution will not tolerate the use
of governmental power to prefer people on grounds of
race—whether the government is managing its own
affairs or regulating the affairs of others. And the Civil
Rights Act must not be perverted, as sometimes
happened after Griggs, into a device to threaten
private employers into adopting such preferences.

When a private employer acts voluntarly, not
under the threat of liability, he is freer to prefer
women and minorities. After all, before the Civil
Rights Act, private employers could discriminate
against women and minorities with impunity.

Misiswherethecourt_hastakenus,lwmda

r those who see in recent decisions “a giant
step backward” are not in truth simply nostalgic for
the bygone days of quotas and government-imposed
preferences.

The writer, a professor at the Harvard Law
School, was solicitor general during the second
Reagan administration.
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April 26, 1989

Memorandum

To: Messrs. Goodling, Bartlett, Gunderson, Tauke,
Ballenger, and Smith

From: Pat Morrissey
Subject: Update on questions pertaining to the ADA

Based on yesterday's meeting on the ADA, I have asked the CRS
American Law Division (Nancy Jones) to do some research on the
following questions.

1. How have the court's interpreted the phrase ".... regarded
as having an impairment" in the definition of an individual
with disability in section 504 of the Rehabilitation Act?

If the courts are split on this, we may have a basis for
exlcuding or limiting this phrase in the ADA.

2. How have the courts interpreted the phrase "... believe one
is about to be discriminated against?"

Nancy indicated that she thinks that this is a new concept,
therefore, if that is the case, then I think we have an
excellent basis for getting it deleted.

3. How many civil rights statutes allow for a private cause of
action in cases of both intentional and unintentional
discrimination, and how many limit cases to those involving
only intentional discrimination?

If most laws allow for a cause of action only in cases of
intentional discrimination, we can make the argument for
limiting the private cause of action to similar cases in the
ADA or at least selected titles in ADA.

4. How many civil rights statutes place the burden of proof on
the defendant?

If most laws place the burden of proof on the plaintiff, we
could argue for similar provisions in the ADA.

I will also work with Randy Johnson of our staff to compile a
chart which reflects the titles in the ADA, the remedies and
procedures under each, and the implications of such remedies and
procedures,
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April 14, 1988

TO: SHEILA BAIR
FROM: JOE FAHA
SUBJECT: AMERICAN WITH DISABILITIES ACT

Attached for your information is a copy of the ADA bill that
Harkin and Weicker will be introducing on April 29th. There are
some significant changes from previous drafts. Also attached is
a copy of Bush’s "position statement on disabled Americans".

On Bush’s position notice where highlighted that he supports
"Federal legislation that gives people with disabilities the same
protection in private employment that is now enjoyed by women and
minorities." Earlier he talks about access to public
accommodations and public transportation. Transportation,
Housing and Communications are not discussed to the level that
ADA does but it would seem that Bush supports ADA on extension of
coverage to the levels of the Civil Rights Act of 64.

I was briefed by Bob Bergdorf and Andy Farbman of the
National Council on the Handicapped yesterday. The attached
package on the bill has a summary of each section. The bill
itself seems rather easy to read. The following are my comments
after my discussions with them.

Purpose:

The stated purpose of the legislation is to eliminate
discrimination yet section 8 (c)(2) places an affirmative action
requirement on employers that is not in the CR of 64. While the
burden seems rather minimal, I am concerned about EEOC regs in
this regard and the administrative burden it may cause small
employers.

Definitions:

The definitions used are primarily from existing
legislation. One note, however, is that there has been a change
in the definition of "reasonable accommodation." The "undue
hardship" language is eliminated in favor of section 7 (a)(1)
which uses a criteria of fundamentally altering the essential
nature and threatening the existence of the program, activity,
etc. This is a higher standard that many courts have applied.
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Housing:

Provisions mimic the House version of the Fair Housing bill
including the universal design requirements for multi-family
dwellings. No retrofitting is required. Dwellings that are open
for first occupancy 30 months after the enactment of this bill
must meet the universal design standards. (It is my
understanding that the House Housing and Banking Committee is
reviewing the Judiciary bill to see about jurisdiction because of
the universal design requirements.)

If the Fair Housing bill is enacted, it is their intention to
remove housing from the bill.

Transportation:

The requirements in this bill are in line with what I am
working with the American Public Transit Association on. APTA
has not as of yet bought into the entire package but is committed
to supporting a policy that requires 100% of all newly purchased
fixed route vehicles (buses and rail) be accessible. The number
of years this bill requires for completion would really require
retrofitting, however, Bob and Andy indicated that the Council is
more concerned with movement in the right direction and would be
willing to negotiate the time requirements.

Employment:

Under section 8 (c)(2) there is an affirmative action
requirement as stated earlier.

The discussions in sec. 8 (c)(3) "Preemployment Inquiries" is
a repeat of existing EEOC policy. It seems that the Epilepsy
Foundation was concerned that if given the chance EEOC would turn
back from these policies.

The Council is not under an illusion that this bill will
clear through Congress this session.
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April 28, 1988

TO: SENATOR DOLE gt

FROM: JOE FAHA
through SHEILA BAIR

SUBJECT : AMERICANS WITH DISABILITIES ACT

Sens. Weicker and Harkin will be introducing the above bill
tomorrow, 4/29 or today if the Senate is not in session on
Friday. Cosponsors at this time include Simon, Kennedy,
Stafford, Inouye and Kerry. The bill is the construct of the
National Council on the Handicapped and has the support of all
the disability organizations. Proponents of the bill understand
that it serves as a direction and that parts of it have
problems. They have no expectation that it will see the light of
day this session.

I have spoken to SHEILA BAIR and we both recommend that you
cosponsor with a statement of support for the general direction
of the bill but that you have concerns about some of the
provisions. !

By being an original cosponsor of the bill you can benefit
from media coverage (news conference on Friday at 1:00pm) and
gain tremendous support from Americans with disabilities. If you
wish to be an original cosponsor, it is necessary for you to
indicate it by 12:00 pm today, Thursday, April 28, 1988.

BACKGROUND :

While there are numerous statutes, rules and regulations
prohibiting discrimination on the basis of handicap, the scope of
coverage is not equivalent to protections provided for persons on
the basis of race or sex, e.g. in housing, public accommodations,
employment, transportation, activities of state and local
governments, broadcasting and communications.

BILL:

Prohibits discrimination on the basis of handicap in the
above listed areas.
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Employment: Extends coverage to those employers that are
covered by the Civil Rights Act of 1964 wioth respect to race and
sex but not by existing disability civil rights laws. The
reasonable accommodation definition in this bill eliminates the
"undue hardship" language in favor of a higher standard which may
present problems. Enforcement is left to EEOC which is
responsible for the enforcement of the CR Act of 64. There is
hidden in the bill an affirmative action requirement to recruit
qualified handicapped individuals which is outside the intent of
it as stated.

Housing: The bill’'s coverage mimics the Fair Housing
Legislation presently before the House Judiciary Committee. If
the Fair Housing Bill if passed this provision would be dropped.
The Fair Housing Bill in the House was approved by the Committee
yesterday today and may likely come up for a vote on the floor in
the next two weeks. The National Association of Home Builders is

supporting the bill.

Public Accommodations: This bill states that public
accommodations as defined in the Civil Rights Act of 64 must be
accessible to persons with disabilities. It requires
retrofitting within two years. It should be noted that 40 states
already have state regulations requiring the same, Kansas being
one. A two vear retrofit requiremert is unrealistic and wiil
probably be changed.

Transportation: The bill requires business principally engaged
in the interstate transportation of people, e.g. Greyhound, to
make sure persons with disabilities can access their system. If
a transportation system though itself purely intrastate allows
one to access interstate transportation, it is covered as well
and must make sure it can transport persons with disabilites.

Under transportation the bill also covers businesses that
transport goods, data, or documents by making it illegal for them
to discriminate against an individual on the basis on handicap in
the use of the service. e.g. Federal Express would have to make
sure that a disabled persons could access their offices or at
least be able to make use of the service. The same would be true
of Western Union, a moving firm, etc.

State and Local Governments: All actions practices and
operations of state and local governments are covered.

Broadcasting and Communications: FCC under this bill would have
to develop regulations that would result in an increase in the
number of programs, announcements, etc. on television that are
captioned. It also lays out what would be required of a business
or other entity in providing reasonable accommodations to a deaf

individual.

Page 37 of 60
s-leg_750_008_all_Alb.pdf




This document is from the collections at the Dole Archives, University of Kansas
http://dolearchives.ku.edu

DISCUSSION:

There are many aspects of this bill that will be
controversial and will meet with significant objections from many
members of the Senate. Several of these have been pointed out in
the description of the bill. However, the bill does map out a
direction which you can agree with while indicating that you have
some concerns.

The Vice President has released a statement on disability
policy which says in one section that he would approve "Federal
legislation that gives people with disabilities the same
protection in private employment that is now enjoyed by women and
minorities.” He also states that "We must develop programs and
policies that promote independence, freedom of choice and
productive involvement in the social and economic mainstream.
This does not merely mean employment. It also means equal access
to the mainstream educational system, to public accommodations,
to public transportation - in other words, meaningful access to
all aspects of society.

.
%

Do you wish to be an original cosponsor? y;:x‘ no

If so I will write a statement of support of the direction of the
bill while indicating concern for specifics.
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April 29, 1988

TO: DENISE GREENLAW

FROM: JOE FAHA
LA WITH SEN. DOLE

SUBJECT: AMERICANS WITH DISABILITIES ACT

Last night Sens. Weicker and Harkin introduced a bill
entitled "Americans with Disabilities Act". On the floor Sen.
Dole talked with Sen. Domenici about cosponsoring because of Sen.
Domenici’s long history of concern for disabled individuals
especially the mentally ill. Sen. Domenici asked that his staff
be briefed on the bill and thus the reason for my calling this
morning. Sen. Dole would appreciate Sen. Domenici’s
consideration with the possibility of cosponsoring as soon as
possible. Sen. Dole is himself an original cosponsor.

The Civil Rights Act of 1964 provides protection for people
from discrimination based on reace, sex, religion. The law
covers private employers of 15 or more employees. Civil Rights
legislation for Americans with disabilities only covers
businesses that either receive grants or contracts from the Fed.
Gvt unless a state statute exists prohibiting such
discrimination.

Attached for your perusal and consideration are the
following:

1) a briefing paper on the bill I prepared for Sen. Dole’'s
consideration

2) copy of the bill and fact sheet.

3) copy of Sen. Dole’s floor statement.

Sen. Dole agrees with the general direction of the bill but has
many questions with respect to some of the provisions.

Of note I would like to add that the bill does require that
public accommodations as defined in the Civil Rights Act of 1964
must be accessible and places the requirement that they be so in
two years. First let me hasten to say that New Mexico has very
good public accommodation laws in effect. This I checked with
the Architectural and Transportation Barrier Compliance Board.
On this issue Sen. Dole believes that retrofitting of facilities
within two years is unrealistic.

If you have any questions, please feel free to call me on 46521.
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January 18, 1989

b 31 Senator Dole (thru Sheila Burke)
FROM: Stacy Hoffhaus
SUBJECT : Status of Americans With Disabilities Act

It is still unclear whether Senator Harkin will introduce the
version of the Americans With Disabilities Act (ADA) developed by
the National Council on the Handicapped and introduced last year,
or whether he will introduce a more realistic version of the
legislation. As you will recall, you were an original cosponsor
of this bill when Senators Weicker and Harkin introduced it last
year.

We have been coordinating with Senators Hatch and
Durenberger, who are both now on the Subcommittee on the
Handicapped. Hatch and Durenberger are waiting to see what
Senator Harkin will do before they decide what action to take.

Publicly, the disability groups are behind the original
version of ADA. Privately, however, disability leaders disagree
about what is the best strategy to pursue.

You should be very wary of committing yourself to introducing
your own version now as no one knows what Harkin or the
Republicans on the Subcommittee on the Handicapped are going to
do. It may be appropriate for you to introduce your own
legislation at a later date, if Harkin introduces the original
version and Hatch introduces something too unpopular with the
groups. You could then develop and introduce a compromise
version.

You may be asked at the Disability Inaugural event tonight
whether you will cosponsor ADA. A suggested response is that you
want to wait to see what Senator Harkin will be introducing and
you want to be responsive to the concerns of the Republican
members of the Subcommittee. I do not recommend saying at the
event tonight that you plan to introduce your own legislation
since the situation is so unclear at this point.

You should also be aware that last year President-elect Bush
endorsed ADA "or similar legislation."

Page 40 of 60

. s-leg_750_008_all_Alb.pdf




This document is from the collections at the Dole Archives, University of Kansas
http://dolearchives.ku.edu

January 23, 1989

MEMORANDUM

TO: SHEILA BURKE
CHRIS BOLTON
STACY HOFFHAUS

FROM: DENNIS SHEA

SUBJECT: S, 2345

The following are some general observations on S. 2345.

Section 2(a) (1)

0
I find it difficult to believe that 36 million Americans -- v4¥ oh
or 1 out of every 7 Americans -- have one or more physical or o qg9 ot
mental disabilities. This number seems exaggerated. er&L

Section 2(a)(6)

The statement that "persons with disabilities are a discrete ‘JA
and insular minority" has far-reaching constitutional A
ramifications. The courts have ruled that federal and state laws EH}J}HA
that affect the rights of "discrete and insular minorities" must i
meet a strict scrutiny test -- rather than an easier minimum
rationality test -- in order to pass constitutional muster under
the equal protection clause of the 14th Amendment. Most laws
that are subject to the strict scrutiny test are declared
unconstitutional.

Section 3(2)(A)

unusually broad. A person with a severe case of acne, for
example, would be "physically impaired" for purposes of the
statute since acne would qualify as a "cosmetic disfigurement to
the skin."

§
The definition of "physical or mental impairment" is x@b},&ry
\&!“u

Section 3(3)

I would eliminate this entire section. It is impossible to ,
define what it means to be "regarded as having or treated as /dV
having a physical or mental impairment." ﬁ&h“‘c

£
\
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Section 4(b)(2)

For purposes of clarity, this section should spell out that
the statute preempts any state law that provides a lesser degree
of protection to those individuals covered by the statute.

Section 5(a)(1)(A)(iii)

What does it mean to provide a job that is "less effective" “%;LW/
than a job provided to others? Who determines "effectiveness" ' e~
and what criteria does the decision-maker employ when making his
determination? I am not convinced that Section 5(a)(1)(B)
answers these questions with any precision.

Section 5(a) (1) (A)(vii)

I would strike this section entirely. It is much too broad.

Section 5(a)(1)(C)

This section appears to conflict with Section 5(a)(1l)(A)(iv). /

Section 6(a)(1)(C)

The word "associated" is too broad. I would substitute the
phrase "related to."

Section 6(a)(2)(C)

The word "associated" is too broad. I would substitute the
phrase "related to."

Section 6(b) (3)

It is not clear to me whether this section applies to
"qualified multifamily dwellings" that are already in existence
or only to "qualified multifamily dwellings" that are built 30 i thgﬂd ’
months after the enactment of the statute. \ >

Section 6(c) | 5
]
The definition of "qualified multifamily dwellings" is in the |
conjunctive when it should be in the disjunctive. g
Section 7(a)(1) |
|
The "fundamentally alter" standard is too strict. A B =
"substantially alter" standard would be more equitable to
business.
e .
A A
/’II \.f
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Section 7(b) (1)

The 2-year retrofitting requirement for private business is ¢
too short, particularly in light of the 10-year grace period J?wﬁﬁ
permitted for alterations to mass transit stations.

Section 8(c)(3)(A)

This section would prohibit an employer from making a

preemployment inquiry of an applicant as to whether the applicant o5
has a physical or mental impairment. This prohibition appears to (
conflict with Section 8(c)(3)(B), which permits an employer to 2

make a preemployment inquiry into the the ability of an applicant
to satisfy "legitimate qualification standards."

Section 8(h) (2)

This section defines "communications barriers" to include

"devices that are necessary to achieve effective communication ,@Q&
with persons with a physical or mental impairment.” Obviously, A
this definition is too broad, since it is often impossible to VIR

communicate in a meaningful way with someone who suffers from a
severe mental disorder, such as schizophrenia or autism.

Section 9(g)

This section is unfair to employers, since it requires the
employer to prove that its qualification standards, selection
criteria, and eligibity criteria are legitimate. In most civil
and criminal cases, the burden of proof lies with the

complainant. CM”J

9

\!‘.\ Y
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TO: CEG
FROM: KEN
RE: "AMERICAN DISABILITY ACT'" Harkin bill

Chris Bolton, Dole's AA, called me to try to ''get to the
bottom" of what is going on with this bill.

Her first inquiry was about a mailing that she understood
you had mentioned to Dole that indicated that you would .
be supporting a Dole bill. '

Peter C. and Ted, however, inform me that no such mailing
has gone out. Ted thought that you have been verbally
telling people that you would probably support a Dole bill.

Chris says that Dole's staff is just now proceeding to
sort through this issue with Dole and are emphasizing
that it is a tough controversial issue.

After the recess, Hatch will be introducing his own bill
that will not please the disability crowd. Harkin's as

you know will drive business wild. Bolton's view is that
anything Dole would introduce somewhere in the middle would
simply satisfy no one and yet anger all.

She wanted to know if you would be interested in have

a Dole, CEG, etc. letter to Harkin urging that whatever
hearings he holds be well-balanced in view of the
serious implications for our economy and businesses.,...
thus, encouraging a wide spectrum of participants in the
hearings.

She understands that there may be some Iowa political
considerations, and notwithstanding the backlash that
will likely be directed at any Dole/CEG LEGISLATION,
Dole wants to help and do whatever you want.

Therefore.....

1. Do you feel strongly about a Dole compromise bill at

this time....or would a letter expressing concern for
a balanced hearing help, particularly in view of Hatch's
alternative.

must have bill
letter OK for now
2. What is the deal with a '"mailing"? Peter and Ted know

of no such mailing. Peter says he recalls receiving
only one letter, and we responded before there was

any talk about a Dole bilm ,&j&:"—*f
CQ .,,fwib Sk 2 Cj‘—l-«
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Maureen -=

¥

Below are my comments on your memo : g
Revige first paragraph under "political Problems™ to begin,
"President Bush repeatedly expressed his support for the ADA

during the campaign. However, now ... (pick up original text)"

Revise second and third paragraphs in same section to read as
follows: "The disability community is prepared to stage
protests and react militantly should the Admingtration not
support this legislation. 1f you introduce a bill before the
administration acts, the disability groups will percere you as
actively undermining rheir efforts to secure Administration
support, as well as support from other Congressional
Republicans."”

Add New Sectlon after "Political Problems”

"previous Dole Pogition

You cosponsored the original version of the ADA in the last
congress (which was much broader than the current Harkin
version). However, at that time, the bill was being introduced
as a symbolic gesture and was not being pushed by 1its

sponsots, 1IN addition, you placed a floor statement in the
record indicating that while you supported the broad objectives
of the bill, you had a number of concersé with specific
provisions,*

Delete "Committee Action," and revise "Recommendations”® section
as follows:

Beginning the first paragraph, insert sentence "The legislation
genator Harkin intends to introduce could be highly
controversial with the business sector and many conservative
advocacy groups.” pelete the last sentence, and replace with
the following: "chould the Committee report & bill, you would
still be well pogitioned to {ntroduce your own version of the
legislation, since, given that Committee's liberal composition,
it is virtually certain that there will be insufficient support
to pass the bill on the floor."

previse "Options® as follows:

Introduce a Bill Now.

————

wait at least until the hearings give us a better idea of
the issues. In conjunction with the introduction of the Harkin
pill, you might wish to make & floor statement embracing the
goals of the ADA, but expressing skepticism that the Harkin
bill is too broad and cannot pass the senate, and raising the
prospect of introducing your own vehicle. ' y
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April 19, 1989

TO: Senator Dole
FROM: Maureen West
SUBJECT: ADA Strategy

As you requested I spoke with Senator Grassley regardé?g the
Americans with Disabilities Act (ADA). éhuﬂh%ﬂr N seemed Cloens

OVERVIEW OF THE LEGISLATION:

The Americans with Disabilities Act is comprehensive landmarkeﬂﬁ\f¥¢£;
legislation that establishes a national mandate to end it
discrimination against people with disabilities. The Act will

parallel in scope the civil rights statutes provided racial and

ethnic minorities, women and older rsons -- extending ,
anti-discrimination statutes and’gﬁgz%gggﬁle standards add;essfng*icURi“th
discrimination against people with disabilities in employment,
transportation, public accomodations, communications, and State

and local governments.

Federal legislation barring discrimination against
individuals with handicaps exists under Section 504 of the
Rehabilitation Act of 1973 but is limited to those entities
receiving federal financial assistance. The ADA would provide
broader coverage since it would apply to the private sector. It
is also more specific in its statutory requirements.

POLITICAL PROBLEMS:

The White House wants more time to study the bill because
effected agencies (Department of Labor, Department of
Transportation, Federal Communications Commission and the
Department of Commerce) are very concerned about its cost,
regulatory impact, and the effect on the economy and small
business. Extension of anti-discrimination statutes with
enforceable remedies, may result in increased litigation against
those not in compliance with its mandated standards.

The disability community believes President Bush is committed
to the ADA and wi#}mstage protests and react militantly sheuld !
the Administration;not support this egislation. Last year you
cosponsored . the bi%l which was broadex in scope 4 ihe disability .
community wifll look for your support a ain, Yout own bill will be
perceived as| undermining theim efforts ¥ OP'Widmwﬂtﬁw“ﬂM

o Sumdyn

You are a moving target and introducing a bill before the
Administration acts and the private sector responds, sets you up
as a fall guy for a President, who has to date, strongly
supported ADA or similar legislation -- but now wants to refrain
from endorsing ADA for the aforementioned reasons.,
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COMMITTEE ACTION:

This legislation will be highly controversial and letting
Senators Harkin and Hatch contend with the volatile issues in
Committee will provide for a clear delineation of the problems
associated with this legislation, which at this point are
unknown. Balanced hearings are to begin in May.

The Republican members of the Labor & Human Resources
Committee are moderate and will report out a Harkin bill if the
legislation even gets that far.

RECOMMENDATIONS : N

i o cudienl), ts wlodue o Vol ;

I sttongly recommend that you wait ewt yewr bill at—this time uﬂld
and—lek. the Committee battleqyout the highly controversial aspects
of this legislation, while stating your consistent support for a
comprehensive civil rights bill, that is fair and balanced. You ¢&u.wa4kJ
will surface-as a hero for comQ;Omiseazitﬁsbefh the disability
groups and the private sec v !
posi s iy R U & f&%ﬁy{w{‘a weervn o bldumo

Too, mu still unknown about this legislation,and I am

certain land mines that are hidden is—this—bii] wi{;fﬂtpn&¢(uJV%qpa
surface threugheut sse hearings.| A Dole bill at this point i& a U

no win situation:
no win uyhujﬂ@%mfﬁ/)
-‘.H"m_‘__ L

—

OPTIONS : :

Preparé a floor statement indicating your interest in
monitoring hearings and Committee action on the bill(s), thereby,
reserving your option to introduce legislation after concerns
have been raised.

Develop Dole bill

I{ woul ike to discuss this further wi ou.
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April 19, 1989

10y Senator Dole
FROM! Maurean Weat
8UBJECT: ADA Strategy

As you requested I spoke with Senator Grassley regarding the
Americans with Disabilities Act (ADA).

OVERVIEW OF THE LEGISLATION:

The Americans with Disabilities Act is comprehensive landmark
legislation that establishes a national mandate to end
discrimination against people with dlsabilities. The Act will
parallel in scops the civil rights statutes provided rzacial and
ethnie minorities, women and older persons -- extending
anti-digcrimination statutes and enforceable standards addressing
discrimination against people with digabilitie=s in employment,
transportation, public accomodations, communications, and State
and local governments.

Federal lagislation barring discrimination against
{ndividuals with handicaps exists under Section 504 of the
Rehabilitation Act of 1973 but is limited to those entities
recaiving federal financial assistance. The ADA would provide

broader coverage since it would apply to the rivate sector. It
s also more specific in its statutory requizemencs . .
POLITICAL PROBLEMS:
et wetntln taprsed Ay s oppork b, Vo ADA Hasing
e White House wants more time to study the bill because /Zf . ’
effected agencies (Department of Labor, Department of Crpproyy |
Transportation, Federal Communications Commission and the pbu4pn;,a¢u
Department of Commerce) are very concerned about ite cost,
regulatory impact, and the aifect on the economy and small
pusiness., Extension of anti-discrimination statutes with
enforceable remadies, may result in increased litigation against
those not in compliance with its mandated standazds, o
7 f’.«fpﬂ,o{n -

The disability community

3
2o-—the-AbA=ard=wiil stage protests and react militantly should {
the Administration not support this legislation,/Last Yaar ou

"““‘"“E“'““WT‘WTf7
o cosponsored tha/bill which was broader in scope y ﬂy-dd,

)
Y 4;&7 perceived -as- r-of{ores.
- -
int:oduafﬁg a bil]l before the
I eeks-you-

A

Administration ac

frain
fry Fing ADANAOE the #MADLLON aasans., o) " S
Bony 7y ; ol Ji- & Crls cmdtf iy PRI R
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May 3, 1989

¢ T IC Senator Dole
FROM: Mo West
SUBJECT: Statutory Language with ADA

The following legal gquestions need to be raised:

1. How have the Court's interpreted the phrase "...
regarded as having an impairment" in the definition of an
individual with disability in section 504 of the Rehabilitation
Act?

If the Court's are split on this, we may have a basis for
excluding or limiting this phrase in the ADA.

2. How have the Court's interpreted the wwe phrase "...
believe one is about to be discriminated against?"

Legal staff at CRS has indicated it is a new concept;
therefore, if that is the case, it should be deleted, because can
one measure or ascertain "about to be"™ it is just plain too
vague.

3. How many civil rights statutes allow for a private cause of
action in cases of both intentional and unintentional
discrimination, and how many limit cases to those involving only
intentional discrimination?

If most laws allow for a cause of action only in cases of
intentional discrimination, the argument can be made for limiting
the private cause of action to similar cases in the ADA or at
least selected titles in ADA.

4. Most civil rights statutes place the burden of proof on the
plaintiff, why should ADA place this burden on the defendant?

If most laws place the burden of proof on the plaintiff, the
argument for similar provision in the ADA could be made. This is
not the case.

More research will need to be done on the remedies and
procedures under each title of the ADA and the implications of
such remedies.
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May 3, 1989

102 Senator Dole
FROM: Mo West
SUBJECT: Major Statutory Language Problems with ADA
1. Definition of disability -- Includes a provision which

would allow an individual "regarded as having an impairment" to
be considered an individual with a disability.

2. General standards for judging whether discrimination has
occurred -- requires that equal and as effective means be applied
and the same result/outcome be achieved in the case of the
individual, including one with a disability, not comparable means
and outcomes. (comparable would give flexibility)

3. Coverage extended to individuals with contagious disease
or infection -~ unless such an individual, including one with
AIDS, poses a direct threat to the health and safety of others
he/she could not be excluded based on qualification standards.
(let Helms & Humphrey carry the opposition on this - it's
inconsistent with 504 /AIDS Comm1551on/Ar11ne Supreme Court case
view on contagious disease)

o ." S

4. Anticipated discrimination -- Under Title II1 pertaining to
employment, an individual, based on disability, could pursue a
private cause of action if he/she believed the he/she is about to
be discriminated against on the basis of a disability.
(reasonable point hard to prove in employment but not so in
construction i.e. bldg. blueprint)

5. Access to multiple remedies -- Under Title II an
individual pursuing a private cause of action may use Title VII
of the Civil Rights Act of 1964 and section 1981 of the Civil
Rights Act of 1866. Such options would give access to injunctive
relief, compensatory and punitive damages.

6. Use of failure standard in employment -- An individual
with a disability, can pursue a private cause of action in
several titles (II and III primarily which are transportation
related) if a covered entity fails to provide/accomodate etc.
This would allow an individual to sue in both cases of
intentional and unitentional discrimination. ( put in refusal
only - for intentional cases of dicrimination can one sue)
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7. Inclusion of 504 -- In several provisions pertaining to
transportation, the ADA includes not only a reference to the ADA
itself but also section 504, possibly changing the standards
that now apply to section 504. (take out 504 -~ if it changes why
include it?)

g n ;

8. Use of failure standard in public services and
accomodations offered by a private entity -- An individual, on
the basis of a disability, could pursue a private rights of
action in a case of discrimination, and if successful receive
actual costs, punitive damage, and attorney's fees. This option,
like #6 would cover intentional and unintentional discrimination.

9. Use of different remedies in different titles -- Each
Title uses differing combinations of remedies and procedures in
cases of private causes of action. - S st ArLes

10. Burden of proof -- Under this statute burden of proof is

placed on the defendant, while most laws place burden of proof on
plaintiff. There should be consistency in approach.

‘S ~x & AP B h o

f
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June 27, 1990

TO: Senator Dole
FROM: Mo West

SUBJECT: ADA Conference Report

The Senate and House conferees have finished the ADA

conference and will file their report later today. \EP
The Senate and House voted to strike the Chapman "Food

Handlers" Amendment from the conference report. The Chapman

amendment would have allowed an employer to remove an individual

suspected of having AIDS from any job involving food handling an

transfer that person to another job without economic loss. The

ADA already incorporates provisions (direct threat clause) to

cover situations in which employees with communicable diseases

could pose a health threat to others. ‘iyl

Senator Grassley’s amendment (which you cosponsored on the
Senate floor during ADA consideration) will apply the
requirements of the ADA to Congress and provide Title VII
enforcement remedies of a private right of action for an alleged
victim of discrimination. During consideration of this issue in
conference the House and Senate conferees seperately met to
discuss what language to include regarding Congressional 4
coverage.

The House kept language in the conference report which keeps
the House Fair Employment Practices Resolution intact as the onl j
option for a House employee who is an alleged victim of
discrimination to file a complaint. An "In -House" proceedings
process would be used to determine whether administrative and
judicial enforcement could further be pursued.

The Senate changed the Grassley amendment to delete Executive
branch enforcement. This was deleted on the separation of powers
issue between the executive and legislative branches. The
conferees did agree to keep the private right of action remedy
for employees to pursue employment discrimination and to enforce

mandating the elimination of architectural and other
barriers.

The Senate will have two years to determine an internal
conflict resolution dispute system through the Ethics Committee
to enforce civil rights protections.
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June 27, 1990

TO: Senator Dole
FROM: Mo West

SUBJECT: Chapman Amendment

To follow up on your concern that the Chapman amendment
did not receive serious consideration during conference. The
Senate conferees voted 9-1 in favor of striking the amendment and
the House voted 12-10 in favor of striking the amendment after
lengthy discussion and individual statements by conferees on the
issue.

The amendment which originated in the House was
defeated by both Senate and House votes recorded in conference.
The Senate and House versions of the ADA conference report
contain a "direct threat" provision to remove any person from a
food handling position who would pose a direct threat to the
safety and health of others. Even the proponents of the Chapman
amendment, including the National Restaurant Association, admit
that there is no scientific evidence that AIDS can be transmitted
through the handling of food. Should evidence be found that AIDS
were transmitted by food -- the "direct threat" provision would

apply.

The bill makes clear that anyone who poses a direct threat of
disease is not covered and can be refused employment, reassigned
or fired. Persons who create an actual danger to the health or
safety of others will be removed from the workplace under the
ADA, thereby nullifying the Chapman provision. Thus, the thrust
of the Chapman amendment is toward persons who do not pose any
real threat to safety.

The Chapman amendment affects all food handlers with a
disease regardless of whether the disease is transmitted by food.
A food handler who has a disease that is not spread by food
handling (which includes AIDS -- transmitted only by sexual
contact or blood) can be discriminated against, even though they
pose no direct risk to others. Moreover, the Chapman amendment
does not establish any medical standards -- leaving restaurants
owners and restaurant workers to litigate the issue.

During House consideration of the ADA bill, Rep. Chapman
decribed the purpose of his amendment as giving employers needed
flexibility to deal with employees who are "diagnosed as having
an infectious disease such as "AIDS". Rep. Chapman did not seek
to claim that his amendment was necessary to protect the public
from infection; he explained "the purpose of the amendment was to
protect food handling business from loss of customers who would
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refuse to patronize any food establishment if an employer were
known to have a communicable disease." He noted that "there is a
perceived risk from AIDS."

This amendment is based on misperception, fear and prejudice.
Restaurant owners argue that public misperceptions could cost
them their business because of public health reactions to health
rumors. The Chapman amendment purposes to provide flexibility
through "alternative employment" to employees, thereby protecting
businesses from "economic damage." If the problem is one of
misperception and economic loss -- transferring an individual to
another job such as maitre’d or dishwasher would still perpetuate
the same unfounded fears. If the argument is one of a public
health risk -- the "direct threat" provision already in the bill
provides the needed protections for employers to execise.

Secretary Louis Sullivan, the Centers for Disease Control as
well as major medical and public health organizations back anti-
discrimination protections for all people with disabilities,
including people with AIDS. The purpose of the ADA is to ensure
this and "direct threat" language offers protections for
employers in the case of a significant health risk.

Will you vote against recommiting the bill on the Chapman
amendment?

Yes No Undecided
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SENATE RULE 42/PROCEDURES OF THE SENATE ETHICS COMMITTEE

CHARGE :

THE SENATE ETHICS COMMITTEE IS THE ONLY CONSTITUTIONAL
ENFORCEMENT MECHANISM FOR ENFORCING CIVIL RIGHTS PROTECTIONS

FOR EMPLOYEES OF CONGRESS.

THERE MUST BE A WHOLLY INTERNAL SENATE PROCESS FOR ENFORCEMENT
OF THE CIVIL RIGHTS OF CONGRESSIONAL EMPLOYEES. THEY CITE
SENATE RULE 42, OF THE SENATE ETHICS COMMITTEE AS THE

APPROPRIATE AND SOLE ENFORCEMENT MECHANISM.

*THEY CLAIM THAT IT WAS UNFAIR TO CHARGE THAT THE SENATE HAS

ITSELF FROM ANY CIVIL RIGHTS STANDARDS WHATSOEVER.

RESPONSE :

*JUSTICE CANNOT BE SERVED THROUGH AN INTERNAL SENATE PROCESS;
ESPECIALLY WHEN THIS PROCESS IS CREATED AND STAFFED BY MEMBERS
OR THEIR AGENTS AND ACTS AS THE SOLE AND FINAL ARBITER OF SUITS
WITH NO OPPORTUNITY FOR A PRIVATE CAUSE OF ACTION IN THE

FEDERAL COURTS.
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1507 LonGwORTH HOusE OFFICE BUILDING

BILL McCOLLUM WASHINGTON, DC 20515

5TH DiSTRICT, FLORIDA (202) 225-2176

VICE CHAIRMAN DISTRICT OFFICE:

Congress of the Wnited States o

COMMITTEE ON
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COMMITTEE ON % FROM Laxe CounTy, ToLL FREE:
THE JUDICIARY ADashington, DC 20515 A8 anis

To: Senate Republican Leg. Assistants

From: Representative Bill McCollum

Re: Administration negotiating position on ADA

Date: July 26, 1989

Enclosed is a letter from Attorny General Richard Thornburgh
laying out the Administration’s current negotiating positions on
S. 933, the Americans with Disabilities Act of 1989.

The mark-up on this bill is scheduled for Wednesday, August 2, in
the Subcommittee on the handicapped. Although there has been
agreement in some areas on this bill, the issue of remedies,
among several others, remains contentious and will likely be a
matter of serious dispute at the mark-up.

If you have any questions, feel free to contact Mr. Donald
Morrissey or Mr. James Geoffrey of my office at 225-2176.

NPT (202) 225-2176

Bonald J. Morrissey

Hovorable Bill Meollom, (R-FX)
1507 Tongtuorth HOB
Washington, B. €. 20515

Page 57 of 60
s-leg_750_008_all_Alb.pdf



This document is from the collections at the Dole Archives, University of Kansas
http://dolearchives.ku.edu

July 27, 1989

MEMORANDIUM
TO: SENATOR DOLE
FROM: DENNIS SHEA
SUBJECT: AMERICANS WITH DISABILITIES ACT

Attached is a letter from Attorney General Thornburgh to Sen.
Kennedy summarizing the Administration's view of the status of
the pending negotiations on the Americans with Disabilities Act.
The letter represents a "bill of particulars"™ outlining the
Administration's positions, including its willingness to
compromise on certain unresolved issues.

The following is a brief summary of the Thornburgh letter.
I. EMPLOYMENT

In the Thornburgh letter, the Administration reiterates its
position on a phase-in: The effective date of the ADA should be
2 years after its enactment. On the effective date, Title II
would apply to all employers with 25 employees or less. Title II
would apply to all employers with 15 employees or less commencing
4 years from the date of enactment.

II. REMEDIES

Original Administration Position: The Administration
originally proposed that the employment section of the ADA
incorporate only those remedies found in Title VII of the Civil
Rights Act of 1964.

Kennedy/Harkin Position: Kennedy/Harkin insist on
maintaining the remedies available in 42 U.S.C. Section 1981, a
post-Civil War statute that provides for an extended statute of
limitations, jury trials, and awards of compensatory and punitive
damages. These remedies would be in addition to the remedies
found in Title VII of the Civil Rights Act of 1964.

The Administration Compromise: In the Thornburgh letter, the
Administration proposes giving the Attorney General discretionary
authority to seek civil penalties in cases involving egregious
and willful violations of the employment and public accomodations
sections of the ADA. These civil penalties would be in addition
to the remedies found in Title VII of the Civil Rights Act of
1964.

WARNING: IN A DRAFT OF THE THORNBURGH LETTER, THE
ADMINISTRATION HAD PROPOSED PENALTIES OF UP TO $50,000 FOR THE
FIRST VIOLATION, AND UP TO $100,000 FOR ANY SUBSEQUENT
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wDom

VIOLATIONS, OF THE PUBLIC ACCOMODATIONS AND EMPLOYMENT SECTIONS
OF THE ADA. THIS PROPOSAL WAS DELETED FROM THE FINAL VERSION OF
THE THORNBURGH LETTER.

ALTHOUGH THE SIZE OF THESE PENALTIES IS OUTRAGEOUSLY HIGH,
THORNBURGH AND KENNEDY MAY HAVE MADE A PRIVATE DEAL ON THIS
SUBJECT. 1 KNOW THAT SEN. HATCH WAS PERSONALLY INFURIATED BY THE
SIZE OF THE PENALTIES AND YESTERDAY VENTED HIS ANGER ON BILL
ROPER.

III. PUBLIC ACCOMODATIONS

Original Administration Position: The Administration
originally proposed that the public accomodations section of the
ADA duplicate the coverage of Title II of the Civil Rights Act of
1964. As a general matter, Title II of the Civil Rights Act of
1964 covers places of lodging, restaurants, places of
entertainment, and gasoline stations. The Administration also
proposed extending the coverage of the ADA's public accomodations
section to medical offices.

Kennedy/Harkin Position: Kennedy/Harkin insist that the
public accomodations section of the ADA cover virtually the
entire private sector, except private homes and places of lodging
with five rooms or less.

The Administration Compromise: In the Thornburgh letter, the
Administration proposes a two-tier approach.

The first-tier would include all public accomodations covered
by Title II of the Civil Rights Act of 1964 and all medical
offices. These public accomodations would be subject to all of
the nondiscrimination provisions of the ADA, including minimal
retrofitting requirements.

The second-tier would include some -- not all -- of those
public accomodations described in the ADA but outside the
coverage of Title II of the Civil Rights Act of 1964. These
second-tier public accomodations would be subject to a less
burdensome set of nondiscrimination requirements.

I1V. RELIGIOUS ENTITIES

In the Thornburgh letter, the Administration insists that all
religious entities be fully exempt from the ADA.

WARNING: WE NEED TO MAKE SURE THAT THE PHRASE "RELIGIOUS
ENTITIES"™ INCLUDES NOT ONLY CHURCHES AND SYNAGOGUES, BUT ALSO
RELIGIOUSLY-AFFILIATED DAY CARE CENTERS AND SCHOOLS.

As you know, Kennedy/Harkin would exempt from Title II of the
ADA only those employment practices that are based on a bona fide
religious belief.
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e
V. PUBLIC TRANSPORTATION

In the Thornburgh letter, the Administration insists that the
Secretary of Transportation be given some authority to grant
waivers to the requirement that all new buses be 1ift- -equipped.
The Administration also insists that public transit authorities
be required to allocate only 2% of their operating budgets Ffor
paratransit services,

VIi. PRIVATE TRANSPORTATION

In the Thornburgh letter, the Administration insists that no
reuirements should be placed on private bus and rail companies,
until the Secretary of Transportation has first conducted a Ffull
study of the feasibility and cost of these requirements.
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