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FACTS ABOUT
¢ THE AMERICANS WITH DISABILITIES ACT

Title I of the Americans with Disabilities Act of 1990, which takes effect July 26, 1992,
prohibits private employers, state and local governments, employment agencies and labor unions
from discriminating against qualified individuals with disabilities in job application procedures,
hiring, firing, advancement, compensation, job training, and other terms, conditions and
privileges of employment. An individual with a disability is a person who:

" Has a physical or mental impairment that substantially limits one or more major
life activities;

- Has a record of such an impairment; or

* Is regarded as having such an impairment.

A qualified individual with a disability is an individual who, with or without reasonable
accommodation, can perform the essential functions of the job in question. Reasonable
accommodation may include, but is not limited to:

“ Making existing facilities used by employees readily accessible to and usable by
persons with disabilities;

* Job restructuring, modifying work schedules, reassignment to a vacant position;

* Acquiring or modifying equipment or devices; adjusting or modifying
examinations, training materials, or policies; and providing qualified readers or
interpreters.

An employer is required to make an accommodation to the known disability of a qualified
applicant or employee if it would not impose an "undue hardship” on the operation of the
employer’s business. Undue hardship is defined as an action requiring significant difficulty or
expense when considered in light of factors such as an employer’s size, financial resources and
the nature and structure of its operation.

An employer is not required to lower quality or production standards to make an
accommodation, nor is an employer obligated to provide personal use items such as glasses or
hearing aids.

MEDICAL EXAMINATIONS AND INQUIRIES

Employers may not ask job applicants about the existence, nature or severity of a
disability. Applicants may be asked about their ability to perform specific job functions. A job
offer may be conditioned on the results of a medical examination or inquiry, but only if the
examination or inquiry is required for all entering employees in the job. Medical examinations
or inquiries of employees must be job related and consistent with the employer’s business needs.

(over)
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DRUG AND ALCOHOL ABUSE

Employees and applicants currently engaging in the illegal use of drugs are not covered
by the ADA, when an employer acts on the basis of such use. Tests for illegal drugs are not
subject to the ADA’s restrictions on medical examinations. Employers may hold illegal drug
users and alcoholics to the same performance standards as other employees.

EEOC ENFORCEMENT OF THE ADA

The U.S. Equal Employment Opportunity Commission issued regulations to enforce the
provisions of Title I of the ADA on July 26, 1991. The regulations take effect on July 26, 1992,
and will cover employers with 25 or more employees. On July 26, 1994, employers with 15 or
more employees will be covered.

FILING A CHARGE

Charges of employment discrimination on the basis of disability, based on actions
occurring on or after July 26, 1992, may be filed at any field office of the U.S. Equal
Employment Opportunity Commission. Field offices are located in 50 cities throughout the
United States and are listed in most telephone directories under U.S. Government. Information
on all EEOC-enforced laws may be obtained by calling toll free on 800-669-EEOC. EEOC’s toll
free TDD number is 800-800-3302.

If you have been discriminated against on the basis of disability, you are entitled to a
remedy that will place you in the position you would have been in if the discrimination had
never occurred. You may be entitled to hiring, promotion, reinstatement, back pay or other
remuneration, or reasonable accommodation including reassignment. You may also be entitled
to damages to compensate you for future pecuniary losses, mental anguish and inconvenience.
Punitive damages may be available, as well, if an employer acted with malice or reckless
indifference. You may also be entitled to attorney’s fees.

This fact sheet is available in the following formats: print, braille, large print, audiotape
and electronic file on computer disk. For further information call the Office of Equal
Employment Opportunity on (202) 663-4395 (voice), (202) 663-4399 (TDD) or FTS 989-4395
(voice), 989-4399 (TDD).

January 1992 EEOC-FS/E-5
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Legislative Update

The ADA and Business in the 1990s:
A Look at the Public Accommodation Provisions

Previous issues of Corporate
Communiqué have focused on Title
II of the Americans with Disabilities
Act (ADA), which addresses em-
ployment issues. Under Title III of
the ADA, the Public Accommoda-
tions component, businesses are
required to ensure that, whenever
possible, people with disabilities are
provided equal access. This provi-
sion not only affects businesses that
provide direct goods and services to
the public, such as restaurants, retail

¢ Auxiliary aids and services are
required unless the business can
demonstrate undue hardship.

& Existing facilities: Barriers must be
removed when such removal can
be accomplished without much
difficulty or expense. If not,
alternative methods of making
goods and services available must
be in place.

¢ Altered facilities: Altered area must
be accessible to the maximum

the service provider to complete
and/or for your staff to use.

Hotels/Meeting Sites

v Are there accessible sleeping
rooms that meet code for accom-
modating persons who use
wheelchairs?

v Is the meeting space accessible?

v’ Are the public restrooms near this
meeting space accessible?

v Can a ramp of

outlets, and hotels, but

it also businesses’
employee travel, on-
site cafeteria and
recreation facilities,
and off-site meeting
plans. Under Title III,
employers must
ensure that all terms
and privileges of
employment afforded
other employees are

“No individual shall be discriminated against on
the basis of disability in the full and equal enjoy-
ment of the goods, services, facilities, privileges,
advantages, and accommodations of any place of

public accommodation.”

—Title I1I, 1990 Americans with Disabilities Act

the proper incline
and with safety
rims be supplied
for easy access to
the stage?

v Are there
TDD:s for hearing
impaired guests to
use?

v Is there an

emergency

accessible to employ-
ees with disabilities,
unless it would pose an undue
hardship to do so. This means that
employers must accommodate their
employees with disabilities in all
areas of the company and at off-site
meetings unless to do so would
cause a significant financial cost,
and/or it could be demonstrated that
given the resources of the company,
the alterations would have a demon-
strable negative effect on business
operations.

The key points of Title III are:

@ Public facilities such as hotels,
restaurants, theaters, stores, offices,
transit stations, museums, parks,
schools, social service agencies,
doctor’s offices, and gymnasiums
must not discriminate against
individuals with disabilities.

¢ These provisions become effective
January 26, 1992.

# Policies and practices must be
changed in order to avoid dis-
crimination.

May 1991
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extent feasible. In major structural
alterations, a path of travel to the

altered area and restrooms serving
the altered area must be accessible.

€ New facilities must be accessible
unless structurally impracticable.

# Elevators need not be provided in
buildings under three floors or
with less than 3,000 square feet per
floor, other than in shopping
centers and health care buildings.

# Bona fide private clubs and
religious groups are not covered
by these provisions.

As an employer, you have a responsi-
bility to make sure that the vendors
with whom you do business comply
with these provisions and do not
engage in discriminatory practices
when providing services to your
employees who have disabilities.
Following are some examples of
questions to ask when planning off-
site corporate events. You may want
use them to develop a checklist for

evacuation plan
for guests with disabilities?

v’ Are the restaurants able to accom-
modate persons with disabilities?
(Ask about auxiliary aids or
special assistance for people with
visual /hearing impairments.)

v Are service/guide dogs permitted
in the building? Are there rest areas
for these working animals?

v Is there integrated seating provided
in theater-style meeting sites for
people who use wheelchairs?

v Are the airport shuttle services
provided by the hotel equipped to
transport wheelchairs, including
those that are motor-driven?

Airlines

v Will the carrier transport battery
powered wheelchairs?

v Does the carrier insure against
damages to or loss of orthopedic
assistive devices that are not
permitted to travel in the passen-
ger compartment?

continued on page 5
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Notes From the Inside

Changing Places

by Jane E. Shattuck

Free at last! In my mind’s eye, I'd
been running the New York mara-
thon and swimming the English
Channel. In reality, I was recovering
from arthoscopic knee surgery. For
over a week, I had been dragging
myself from bed to bath, battling a
stomach virus on top of a bad
reaction to the anesthetic. In reality, I
could barely move.

After two weeks, having seen
nothing more than the interior of my
apartment and my husband’s
anxious face, I was crazy to get out. I
had been practising and could now
walk using only one crutch—I was
ready.

Saturday was bright, sunny, and
unusually warm for the end of
February in Washington, DC. 1
couldn’t dress myself, but my
husband Rob helped and soon [ was
on my way out the door—only to be
confronted with the ten steps leading
to the sidewalk. Suddenly, I felt like I
was trying to descend the Leaning
Tower of Pisa. Daunted but deter-
mined, I eventually maneuvered the
steps alone, much to the detriment of
Rob’s nerves.

After a slight struggle, I got myself
into the car, and a short drive later,
we were at the mall. Trusty crutch at
my side, we set out to find the fabric
store. However, after a 20-minute
walk up and down the mall, we
discovered that the store had moved.
The walk was tiring, not only for me,
but for Rob whose radar was on.
Before the operation, my knees had
been targets for the under-six crowd
and their bicycles, scooters, skate-
boards, and general bumping
pleasure. Now it appeared that
nothing had changed. Every small
child I hobbled by almost bumped
into my knee, despite the crutch—as
obvious as a neon warning sign.
When I was small, my mother taught
me to make way for people with
crutches or wheelchairs. Because I
was the one who could move with

-
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Waiting for the bus

ease, it was my responsibility to clear
the path. That day I learned that
mothers have been shirking this duty.

Later on that week, I was able to
walk without the crutch and so set
out on my own. I had a severe limp,
but it only looked painful.

Again | faced the front steps. They
are two-tiered and as I reached the
top of the second tier, I caught the
eye of a neighbor walking his dog on
the street. He smiled and waved; I
didn’t know him but returned his
greeting. Then I directed my atten-
tion to getting down the stairs. I was
so engrossed I didn’t notice that he
watched me. When I reached the
bottom I looked up, right at him. The
expression that was on his face is
hard to describe. It seemed a mixture
of disbelief and pity. What had been
friendly admiration had turned into
“What a shame, such an attractive
woman. ...” It was obvious from the
change that when he looked at me
the first time, he expected one thing
and what he got was another.
Suddenly, because I couldn’t walk
without a limp, I wasn’t so attractive.
Was this really what it’s like to be a
person with a disabiiity, I wondered.

Do most people really judge others
negatively on physical face value?

On my bus ride to Rob’s office |
watched similar sentiments trans-
form almost every face. I found
myself wanting to explain about the
surgery, that it was a sports accident
many years ago when [ had been a
varsity athlete. I was flustered and
tried to walk more normally, pushing
my knee beyond its limits at the time.
Worst of all, I began to devalue
myself. I knew that I would be able
to walk again, that this was only a
temporary state. In fact, my doctor
assured me that I would be able to
run and swim again. It was justa
matter of time before I could travel in
public without experiencing the
curious stares and unwanted pity of
strangers.

But sometimes a short time seems
like forever. Sure, the doctor said I
could run again, but what if he was
wrong? What if from now on I
would always walk with a limp, my
knee swollen beyond recognition and
unbendable? How would I cope
with people always showing their
impatience at my slowness or their
disillusionment that I wasn’t “normal”?

As | pondered these questions, |
began to examine my own thoughts
and feelings about disability. I had
always been both mentally and
physically very able. Could I deal
with it gracefully if this disability
became permanent? Would I accept
that doing my best within the
confines of this limitation would be
as good as doing my best without
restriction? Would I maintain the
faith in myself that others would lose
by virtue of the fact that I was
different, limited in movement,
disabled?

I realized that it's not the people who
know them that cause problems for
people with disabilities. The em-
ployee who breaks his or her leg on a

continued on page 6
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Callahan
continued from page 1

Gross’ irreverence in addressing
outlandish sexual situations, disabili-
ties, and blindness gave Callahan the
encouragement he needed.

“I'm as much a writer as an artist. . .
[ try to keep the reader’s attention
focused on the idea, not the image
or the language. If a gag seems
particularly strong, I draw itina
deliberately offhand, crude fashion
to underline that strength. The
contrast can be powerful.”

Contrasts are something Callahan
knows a bit about. One of the
biggest contradictions in his life is
the Oregon State government. A
recipient of Welfare and Medicaid
benefits, Callahan is constantly
caught between trying to make it on
his own and needing governmental
help. The cost of his medical care is
high, his wheelchair alone costs
thousands of dollars and he has a
Personal Assistant who helps him

Legislative Update

each morning and evening. But the
cost to his psyche is equally high.

“I want to get ahead. I have the
talent, the ability, the desire, and
the moxie to do it. I have twice the
drive of the average able-bodied
person. What [ am being told by
the Welfare system is, no, we won't
let you do it.”

If Callahan were an “average able-
bodied person,” he could easily be an
entrepreneur. He could do his work,
pursue his markets, negotiate, and
watch his bank account grow.
However, because he receives
Welfare benefits, he must constantly
worry about the amount of money he
makes—if he makes what Welfare
considers too much, his benefits will
be terminated. This doesn’t sound
like such a great problem on the
surface, but when you consider that
if his benefits are terminated because
he made too much money during
one pay period, he must go through

the lengthy application process again
in order to reinstate them if he makes
less than the maximum allowable in
the next period—you begin to realize
the magnitude of the problem. If
Welfare isn’t enough but the system
won’t let you supplement your
income, what can you do? Add to
that the fact that your medical
expenses make it impossible for you
to fully support yourself and you can
understand Callahan’s problem. He
feels that he is one of the lucky few;
his notoriety has helped him to be
more successful within the system.
Many other people with disabilities
are not so fortunate.

“I see people as, in the final analysis,
helpless. Even with the confidence that
comes from success, I never forget that
the world remains a tough place.”

Beginning with this issue, Callahan’s
work will appear regularly in
Corporate Communiqué. His most
recent book, Please Do Not Disturb
Any Further, is available in bookstores.

continued from page 3

v Isthe carrier prepared to assist
persons with disabilities in getting
on and off the planes? (especially
at airports that do not have

jetways)

¢/ Does the carrier's emergency
evacuation plan include deplaning
people with disabilities?

v Does the carrier have ground
transportationavailable to their
passengers with disabilities
including:

a. Rental cars with hand controls

b. Accessible parking shuttles

c. Accessible parking spaces

d. Baggage assistance

e. Accessible transportation
between gates at large airports

These are the types of questions that
need to be addressed when planning

continued on page 6
May 1991
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“As manager of the hotel, I promise I will personally find you
a room with an accessible bathroom!!!”
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ADA
continued from page 5

meetings or making travel arrange-
ments. Companies can get assistance
in identifing public accommodations
and services that are in compliance
with the ADA from travel consultants
who have experience in this area.

As an employer, you obviously cannot
force the service providers in your
community to meet ADA require-
ments, and you are not liable for their
compliance or lack thereof. You are
only required to accommodate your
employees at both on- and off-site
work-related or sponsored functions.
By patronizing only those vendors who
can meet the needs of all of your
employees, your company will be
encouraging more facilities to come up
to code faster.

On-site Facilities Issues to Consider
When investigating your company's
premises for compliance with Title
II1, it may be helpful to invite an
accommodations expert to assist you.
Many government and non-profit
service providers will visit your

company and help you ascertain
what (if any) alterations need to be

made to the cafeteria, meeting rooms,

restrooms, parking spaces, and other
facilities in order to make them
accessible. The Bridge-to-Jobs
publication, An Employer’s Guide to
Disability, contains listings of
accommodation consultants and
other resources and answers to
questions about hiring and accom-
modating employees with disabilities.
(To order your Employer Guide, see
insert.)

The ADA'’s intent is to allow people
with disabilities to participate in all
activities that are a part of being
employed. These include: selecting
and sharing a meal with co-workers;
traveling to meetings, training
opportunities, and business deals;
and being a part of all company
sponsored events.

For more information, contact
Deborah Morris, Bridge-to-Jobs
Training Director, at (408) 773-9393.

California TaKes the Lead with Project Insight

by Eugene Holloman

Veterans with visual impairments are
one of the largest groups of people with
disabilities in the country and experi-
ence one of the highest rates of unem-
ployment of any disability group—60

nt. In California alone, there are
an estimated 8,300 veterans with visual
impairments; nationwide, 5,000
veterans are estimated to become
legally blind each year.

To help this population find work, the
California State Employment Develop-
ment Department, the Blinded Veter-
ans Association (BVA), and the US.
Department of Labor Veterans and
Employment Training Services formed
Project Insight.

Project Insight is an initiative to provide
vocational assistance, specialized job
development, and placement services
to visually impaired veterans in
California. Larry Martinez, assistant
national field service director of the

6
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BVA, said California was chosen as the
location for this program because,
“California is the number one state
when it comes to the veteran popula-
tion. The BVA needs help to properly
address the veterans in this state. These
individuals typically go to EDD offices
for service, so this  program was a
natural outcome.”

Twenty Disabled Veteran Outreach
Program (DVOP) specialists are located
throughout the state to match visually
impaired veterans with employment
opportunities. Project Insight has
contacted many veterans who are
ready and eager to go to work. Inter-
ested employers should contact Eugene
Holloman, a DVOP representative in
San Jose, at (408) 277-1873.

A profile of a typical applicant whom
Holloman and other DVOP spedialists
are helping to find jobs appears on
page 8.

continued from page 4

ski weekend receives sympathy and
understanding. Everyone knows he
or she was “normal” before the
accident and the cast becomes a sort
of medal. “See,” it says, “I'm a jock. I
was injured in battle.” People accept
that.

What people find harder to accept is
that millions of Americans have lived
with disability all their lives—they
had no choice. Their friends and
relatives know their stories and their
abilities. Strangers see only the
differences—the wheelchairs and the
crutches, the difficult speech, the
aberrant behavior. We have been
taught to fear what we do not know
or understand, people who are
different from us. What we need to
realize is that people with disabilities
are people first.

We need to teach our children to
make room for people with crutches
or in wheelchairs, teaching them that
these things are tools. Children need
to realize how fortunate they are, that
their ability to move freely is a gift.
We need to learn respect for people
who are not like us. And we need to
realize that people with disabilities
are not necessarily less fortunate than
we are. They may be able to do
things that we can’t or to do some-
thing we can even better. We need to
learn from them. They understand
and accept themselves and others.
They know their limits and their
strengths. They did not choose to
take on the challenges they face in
daily living and their perseverance is
worthy of our respect and admira-
tion. It takes courage to maintain a
sense of self worth in a world where
many deem you less capable. . . less
able. . .disabled.

Jane E. Shattuck is a publishing consult-
ant based in Washington, DC and
Managing Editor of Corporate
Communiqué. Her column is special to
this issue. Look for the return of Troy
Wittren's regular column in the next
issue.

Corporate Communiqué
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The Bimonthly Newsletter of Mainstream, Inc.

Twelve-Point Plan for Compliance
with the ADA

ith the Title I regulations

of the Americans with

Disabilities Act of 1990
scheduled to go into effect on July
26, many employers (with 25 or
more employees) are still scram-
bling to get ready for the ADA.
Here are Mainstream's recommen-

dations to prepare for the new law.

1. FORM AN ADA TASK FORCE

Many employers have designated
an “ADA coordinator” to become
the in-house resource on the legal
and practical implications of the
law on the organization. Since the
ADA will have such a profound
and sweeping impact on busi-
nesses, state and local govern-
ments, employment agencies,
labor unions, and joint labor-
management committees, it would
be wise for top management to
assign a group of persons to
handle this assignment. Depend-
ing on the size and nature of the
employer, the number will vary.
But representatives of as many of
these ADA-related issues as
possible should serve on the task
force: employee relations, legal,
medical/health promotion, ben-
efits, safety, senior line manage-
ment, facility management, labor
union(s) and employee assistance.

Who should serve as the chair of
the task force? For many corpora-
tions, it usually comes down to a
choice between the corporate
counsel and the human resource
manager. There's nothing wrong
with appointing co-chairs, espe-
cially since "the lawyers" and “the
personnel people” must work
closely together to insure that the
requirements of the ADA are
effectively put into practice.

2. DETERMINE ESSENTIAL
FUNCTIONS AND WRITE JOB
DESCRIPTIONS BASED ON A
JOB ANALYSIS

Mainstream views the concept of
“essential functions” of the job as
the linchpin of the ADA employ-
ment regulations. Employee
qualifications and reasonable
accommodations cannot be factu-
ally evaluated without a discus-
sion of this elemental term. With-
out clearly defining the essential
functions of a position, we feel it is
impossible to ascertain if or how
the applicant or employee could
be reasonably accommodated in
that position. It is the road map
for informed decision making. A
Job description that does not
include the essential functions
will foster confusion and misun-
derstanding, and could be the
source of considerable litigation.

The most complex and technical
job description can be easily and
quickly broken down into its
essential functions through a job/
task analysis. Mainstream has
taught this basic skill to employ-
ers for over a decade. It can be
learned in a few hours. Once
understood, it becomes a powerful
hiring and performance appraisal
tool.

For examples of breaking down
jobs into their most basic compo-
nents by performing a job analy-
sis, see the article "Two Examples
of Breaking Down a Job Descrip-
tion" on page 6.

3. EVALUATE THE APPLICATION
PROCESS

(continued on page 2)
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In the Mainstream

CORRECTIONS

Two important errors appeared
in our March-April issue.

In MIN Report #3, on page 20
under the question "Are you
taking any prescribed drugs?”,
the text should have read:
"Questions about use of pre-
scription drugs are not permit-
ted before a conditional job offer,
because the answers to such
questions might reveal the
existence of certain disabilities
which require prescribed medi-
cation." (Emphasis added.)

In MIN Report #7, on page 32,
the correct telephone number for
AboutFace is (215) 491-0602. In
addition, the organization has
an 800 number; (800) 225~

IN THE MAINSTREAM

Editor-in-Chief
Fritz Rumpel

Production Editor
Arthur Frontczak

Writer/Researcher
Darlene Siska

In The Mainstream (ISSN 0888-
9724) is published bimonthly by
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(301) 654-2400 (Voice/TDD).

Copyright © 1992 Mainstream,
Inc. Reproduction of any part of
this publication without written
permission from Mainstream,
Inc. is strictly prohibited.

Printing of In The Mainstream
courtesy of Bell Atlantic.

(continued from page 1)
Start with the application form. It
should include no questions of
any kind about the applicant's
disability status, health, past
medical problems, or workers'
compensation claims.!

But certain employers, such as
federal contractors and subcon-
tractors subject to the affirmative
action requirements of Section
503 of the Rehabilitation Act of
1973, may invite applicants to
identify themselves as having a
disability in order to be included
under the employer’s affirmative
action program. The contractor
must make sure the information is
kept confidential and separate
from regular personnel records.

Employers have an obligation to
make reasonable accommodations
to enable an applicant with a
disability to apply for a job. It's a
good idea to put this statement on
the application form itself; it will
encourage those that need one to
request it. It's much more effective
to deal with the need for an ac-
commodation before the interview
takes place. (For example, if the
applicant needs a sign language
interpreter, the employer needs
time to arrange for such an ac-
commodation.)

Of course, some applicants with
disabilities--those who are blind,
have a learning disability, or a
mental disability, for example--
may need assistance in filling out
the forms. This is also a reason-
able accommodation. In addition,
applicants who are blind or visu-
ally impaired may also request a
reader to complete the application
and/or interviewing process.

An employer must provide people
with mobility impairments with a
location that is accessible to them
for filling out an application form
and/or being interviewed for a job.
This does not mean that an orga-
nization has to install an elevator
in a two-story building so that
someone who uses a wheelchair
can get upstairs to the personnel

office. However, it does mean that
the employer would have to pro-
vide an alternative, wheelchair
accessible location somewhere
else on the premises or, if neces-
sary, in some location off of the
company grounds.

An employer is not obligated to
provide written information on job
openings in various formats in
advance, but should make it
available in an accessible format
on request. For instance, job
information should be available in
a location that is accessible to
people with mobility impairments.
If a job advertisement provides
only a telephone number to call
for information, a TDD (tele-
communication device for the
deaf) number should be included,
unless a telephone relay service
has been established. (Many
states already have such services.
Nevertheless, we suggest employ-
ers install at least one TDD in
their personnel offices.) It's also a
good idea for an organization to
include its obligation to provide
reasonable accommodation in the
application process in the job
opening listing.

Printed job information in an
employment office or on employ-
ment bulletin boards should be
made available, as needed, to
persons with visual or other
reading impairments. Preparing
information in large print will help
make it available to some people
with visual impairments. Informa-
tion can be recorded on a cassette
or read to applicants with more
severe vision impairments and
those who have other disabilities
which limit reading ability.

4. EVALUATE EMPLOYMENT
TESTS AND OTHER SELECTION
CRITERIA

Under the ADA, employers may
use any kind of test to determine
whether a candidate with a dis-
ability can meet the qualifications
of a particular job. But the law
has two major requirements in
(continued on page 3)

s-leg_748_007_all_Alb.pdf

2

Page 8 of 187




This document is from the collections at the Dole Archives, University of Kansas

May/Junel1992

http://dolearchives.ku.edu

In the Mainstream

(continued from page 2)
relation to tests:

(1) If a test screens out or tends to
screen out an individual with a
disability or a class of such indi-
viduals on the basis of a disablllty
it must be

i i

This requirement applies to all
kinds of tests, including, but not
limited to: aptitude tests, tests of
knowledge and skill, intelligence
tests, agility tests and job demon-
strations. Thus, if an agility test
requires applicants to shinny
down a 15-foot pole in less than
10 seconds, it should be related to
an essential function of the job in
question, rather than an arbitrary
demonstration of agility that
individuals are not expected to
perform once they've become
employed,

(2) The ADA requires that tests be
given to people with impaired
sensory, speaking or manual skills
in a format and manner that does
not require use of the impaired
skill, unless the test is designed to
measure that skill. “Sensory
skills” include the abilities to
hear, see and process information.

The purpose of this requirement is
to assure that tests accurately
reflect a person'’s job skills, apti-
tudes or whatever the test is
supposed to measure, rather than
the person’s impaired skills.

This requirement applies the
reasonable accommodation obliga-
tion to testing. It protects people
with disabilities from being ex-
cluded from jobs that they actu-
ally can do because a functional
limitation prevents them from
taking a test or negatively influ-
ences a test result. But an em-
ployer does not have to provide an
alternative test format for a person
with an impaired skill if the
purpose of the test is to measure
that skill.

Providing extra time to take a test
may be a reasonable accommoda-

tion for job candidates with cer-
tain disabilities, such as visual

impairments, learning disabilities
or mental retardation. But an
employer could require that an
applicant complete a test within
an established time frame if speed
is one of the skills that the test is
designed to measure. This as-
sumes, however, that being able to
do something at a certain speed is
necessary to perform an essential
function of the job, and there is no
accommodation that would enable
a particular individual with a
disability to perform that function
within the prescribed time frame,
or the accommodation would
cause an undue hardship.

In order to plan ahead, employers
should let candidates know in
advance -- in job announcements
and/or in the application process
-- that they will be tested and the
nature of the test(s), and that the
employer is obligated to provide a
reasonable accommodation if
requested.

Here are some examples of alter-
native test formats and
accommodations:

* Substituting a written test for an
oral test (or written instructions
for oral instructions) for people
with impaired speaking or hearing
skills.

* Administering a test in large
print, Braille, by a reader, or on a
computer for people with visual or
other reading disabilities;

* Allowing people with visual or
learning disabilities or who have
limited use of their hands to
record test answers by tape re-
corder, dictation or computer;

* Providing extra time to complete
a test for people with certain
learning disabilities or impaired
writing skills;

* Simplifying test language for
people who have limited language
skills because of a disability;

* Scheduling rest breaks for
people with mental or other
disabilities that require such
relief;

* Assuring that a test site is
accessible to a person with a
mobility impairment;

* Allowing a person with a mental
disability who cannot perform
well if there are distractions to
take a test in a separate room, if a
group test setting is not relevant
to the job itself;

* Where it is not possible to test
an individual with a disability in
an alternative format, an employer
may be required, as a reasonable
accommodation, to evaluate the
skill or ability being tested
through other means (e.g. inter-
views, education, work experience,
licenses/certification, or a job
demonstration for a trial period).

For specific guidelines for testing
applicants who are deaf or hard of
hearing, see "Administering Tests
to Applicants Who Are Deaf or
Hard of Hearing" on page 8.2

5. EVALUATE MEDICAL
EXAMINATION PROCEDURES

The ADA prohibits medical inquir-
ies or medical examinations before
making a conditional job offer to
an applicant. After an employer
has offered an applicant a job--
and it is best to put this condi-
tional offer in writing -- it is
allowable under the ADA to have
the individual undergo such an
examination provided that all
other entering employees in the
same job category do the same.

What about drug testing? The
ADA does not view testing for
illegal drug use as part of a medi-
cal examination. Therefore, an
employer can require an applicant
to take a such drug test (consis-
tent with applicable Federal, state
or local laws or regulations) before
making a job offer.

(continued on page 4)
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(continued from page 3)
All information obtained from
post-offer medical examinations
and inquiries must be collected
and maintained on separate
forms, in separate medical files
and must be treated as a
confidential medical record.
Therefore, an employer should not
place any medical-related material
in an employee’s personnel file.

The employer should take steps to
guarantee the security of the
employee’s medical information,
including: Keeping the informa-
tion in a separate, locked cabinet,
apart from the location of person-
nel files: and designating a spe-
cific person or persons to have
access to the medical file.

All medical-related information
must be kept confidential, with
the following exceptions:

* Supervisors and managers may
be informed about necessary
restrictions on the work or duties
of an employee and needed ac-
commodations;

* First aid and safety personnel
may be informed, when appropri-
ate, if the employee's disability
might require emergency treat-
ment or if any specific procedures
are needed in the case of fire or
other evacuations.

* Government officials investigat-
ing compliance with the ADA and
other federal and state laws
prohibiting discrimination on the
basis of disability (or handicap)
should be provided relevant
information on request.

* Relevant information may be
provided to state workers’ com-
pensation offices or “second
injury” funds, in accordance with
state workers' compensation laws.

* Information may also be pro-
vided to insurance companies
where the employer requires a
medical examination to provide
employee health or life insurance.
Historically, corporations have put

a lot of faith in their physicians to
decide whether a particular appli-
cant with a disability is physically
and/or mentally qualified to
perform the functions of a particu-
lar job. But just as architects are
not necessarily experts on accessi-
bility, doctors are often not well
informed on how individuals with
disabilities can be successfully
accommodated in the workplace.
For some suggestions on the role
the medical examiner should play,
see "Role of the Employer's Medi-
cal Staff in the ADA Framework"

on page 9.

6. EVALUATE PERSONNEL
POLICIES

In reviewing its personnel policies
as they are affected by the ADA,
an employer should keep in mind
two things: (1) This is a nondis-
crimination, not an affirmative
action law. (2) The purpose of
making reasonable accommoda-
tions is to provide equal
opportunity, not preferred treat-
ment. Mainstream suggests that
employers review these policies in
collaboration with an attorney
knowledgeable with the Americans
with Disabilities Act.

The revised policy manual should
include a statement of
nondiscrimination consistent with
the ADA. It should say something
like this: “It is the policy of the
Company not to discriminate
against any employee or applicant
for employment because of a
physical or mental disability in
regard to any position for which
the employee or applicant for
employment is qualified. The
Company will provide equal
opportunity to employ, advance in
employment and otherwise treat
qualified individuals with disabili-
ties without discrimination. The
Company will make reasonable
accommodations to the physical
or mental limitations of applicants
or employees, consistent with the
qualifications required for the
work to be performed, and with
the effective operation of the
Company.

“The Company's commitment to
equal opportunity for persons with
disabilities shall include but not
be limited to: hiring, advance-
ment, reassignment, recruitment
or recruitment advertising, lay off
or termination, all forms of com-
pensation, and selection for
training. The Company expects all
of its supervisors and employees
to take an active role in putting
this policy into practice.”

Whatever the exact wording of the
policy statement, it should be
circulated throughout the organi-
zation.

Particular policy areas employers
will want to look at in light of the
ADA include attendance, work
schedules, evaluations and perfor-
mance appraisals, disciplinary
actions, advancement, benefits
(including insurance policies),
reassignment, return-to-work
programs for injured workers, and
grievance procedures.

7. DOCUMENT REASONABLE
ACCOMMODATION PROCEDURES

Any lawyer will tell you that this is
one of most important steps
employers should take to protect
themselves from wrongful lawsuits
under the ADA.®

8. EVALUATE SAFETY AND
EVACUATION PROCEDURES

The need for making reasonable
accommodations is often over-
looked in these two important
areas. Employers need to scruti-
nize their safety and evacuation
procedures in light of the func-
tional limitations of present and
future employees with disabili-
ties.*

9. CONDUCT A THOROUGH
ACCESSIBILITY SURVEY OF
THE ORGANIZATION

There are many guidelines avail-
able, including the official ones,

ADA Accessibility Guidelines for
Buildin d Facilities, which
(continued on page 5)
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(continued from page 4)
you can get from the Architectural
and Transportation Barriers
Compliance Board, 1111 18th St.,
NW, Ste. 501, Washington, DC
20036; (800) USA-ABLE (Voice/
TDD). (For suggestions on going
beyond the minimum accessibility
requirements, see the article
"Universal Design" on page 35.)

Employers should be very careful
before investing in making expen-
sive alterations to remove archi-
tectural barriers in existing build-
ings. Often there are cost-effective
alternatives to the more high-
priced suggestions of some archi-
tects.®

10. PROVIDE TRAINING TO
MANAGERS, SUPERVISORS
AND OTHERS, AS NEEDED

The specific kind of ADA-related
training an organization will need
will vary, but the basics should
include: (1) an overview of the
requirements of Title I of the ADA
and who is protected from dis-
crimination under the law; (2) how
to perform a job analysis; (3) how
to interview applicants with
specific disabilities within the
boundaries of the ADA and the
bounds of disability etiquette; and
(4) some kind of sensitivity train-
ing.

11. BECOME FAMILIAR AND
DEVELOP RELATIONSHIPS WITH
LOCAL AND NATIONAL DISABILITY
RESOURCES

There are many resources avail-
able to employers on the impor-
tant areas identified in this article:
performing a job analysis, making
reasonable accommodations,
developing nondiscriminatory
policies, providing sensitivity
training, doing accessibility
surveys and numerous other

Ldtis
available from the U.S. Equal

Employment Opportunity Commis-
sion, 1801 L St., NW, Washington,
DC 20507; (800) 669-EEOC (Voice);
(800) 800-3302 (TDD).

On the local level, Mainstream has
recently completed a survey of
over 2,000 organizations that
provide ADA-related services to
employers. This information will
shortly be published in the form of
seven regional directories. Look for
an announcement from Main-
stream this summer on the avail-
ability of the directories.

In establishing relationships with
these resources, employers should
be careful to find out who they are
dealing with. They should be
especially wary of anyone claiming
to be a “certified"” ADA consultant;
there is no such thing.®

12. POST ADA REQUIREMENTS

An employer must post notices
concerning the provisions of the
ADA. The notices must be acces-
sible, as needed, to persons with
visual or other reading disabilities.
A new equal employment opportu-
nity poster containing the ADA
provisions and other federal
employment nondiscrimination
provisions may be obtained by
contacting EEOC at the address or
telephone numbers under point
number 11 above.

Endnotes

1. For more detailed guidelines on
what an employer can and cannot
ask on an application form under
the ADA, consult “Application
Forms: The First Line of Offense?”,
MIN Report #3, March-April 1992

In The Mainstream. The article is
available by sending a payment of

Impairments,” MIN Report #5,
July-August 1988 In The Main

stream, and “Testing Applicants
with Specific Learning Disabili-
ties,” MIN Report #5, September-
October 1988 In The Mainstream.
These articles are available for $2
each from Mainstream by writing
us at the address in Endnote #1.

3. For a simple 10-step procedure
for documenting accommodation
decisions, consult Planning
R nable Accommod ns: A
-Effective Approach in al
Framework, page 16. For those
subscribers who do not have it,
they can purchase the reference
guide for $4.95 from Mainstream
by sending a payment to the
address in Endnote #1.

4, For evacuation guidelines,
consult “Fire Safety for Persons
with Disabilities in the Work-
place," MIN Report #8, May-June
1988 In The Mainstream. The
article is available for $2 from
Mainstream at the address in
Endnote #1.

5. For some proven cost-effective
ways to make the existing work-
place accessible to persons with
disabilities and for a copy of the
basic accessibility checklist,
consult Making the Workplace
Accessible: Guidelines, Costs, and
Resources. For those subscribers
who don't have it, they can pur-
chase the reference guide for
$4.95 from Mainstream at the
address in Endnote #1.

6. For some guidelines on assess-
ing local service providers, consult
"Mainstream'’s Six-Step Program
for Evaluating Local Resources,"
January-February 1992 In the
Mainstream at the address in
Endnote #1.

issues. On the national level, the $2 to Mainstream, Inc., 3 9 & o
Equal Employment Opportunity Bethesda Metro Center, Suite 830,
Commission has published a Bethesda, MD 20814.
comprehensive resource directory,
as part of its A Technical Assis- 2, For other guidelines, consult

n 1 nt “Suggestions for the Examiner:

i e ) of I Testing Applicants with Vision
5
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Two Examples of Breaking Down A Job Description

tions illustrate the process

of how to effectively break-
ing down jobs into their compo-
nent parts and consequently their
essential functions. The positions
of Terminal Operator and Equal
Employment Opportunity Man-
ager are the examples given.

T he following job descrip-

I. TERMINAL OPERATOR
(description provided by the
personnel department):

Performs skilled terminal operat-
ing duties, as illustrated by, but
not limited to, gauging tanks,
taking meter readings, calibrating
additive injection systems, moni-
toring spill control system, taking
samples and conducting quality
tests. (Note: This is a description
of some but not all of the essential
functions of the job.)

The Job Analysis (based on

information provided by an in-
cumbent of the position, his
supervisor, and observation by a
human resource professional);

ESSENTIAL FUNCTION #1 -
GAUGING TANKS

a. Physical Tasks -- climbing,
walking, grasping, carrying,
bending, reaching, lifting,
seeing, hand-eye coordination.

b. Mental Tasks -- Reading, esti-
mating, calculating, interpret-
ing, measuring.

c. Methods, Techniques, Proce-
dures -- Walk around tanks
and climb to "fill" level. Carry
instruments and tools weighing
15 Ibs. Grasp and turn valves.
Read instrumentation.

d. Output -- Each tank must be
gauged four times during an
eight-hour shift. It takes 20
minutes to complete this task
one time,

e. Equipment, Aids, Tools, Materi-

als -- Borg Warner standard
pressure gauges, 20-ft. alumi-
num measuring stick, 4 adjust-
able crescent wrenches.

f. Working Conditions -- Outside;
all weather conditions.

g. Supervision, Control -- None.

ESSENTIAL FUNCTION #2 —
READING METERS

a. Physical Tasks -- Same as #1.
b. Mental Tasks -- as #1.

c. Methods, Techniques, Proce-
dures -- Same as #1.

d. Output -- as #1.

e. Equipment, Aids, Tools, Materi-
als -- as #1.

f. Working Conditions -- as #1.
g. Supervision, Control -- as #1.

ESSENTIAL FUNCTION #3 -
CALIBRATING ADDITIVE
INJECTION SYSTEMS

a. Physical Tasks -- Same as #1
plus typing.

b. Mental Tasks -- as #1.

c. Methods, Techniques, Proce-
dures -- Walk and climb to tank
control panel. Adjust instru-
mentation to reflect correct
volume of additive.

d. Output -- Once an hour for 4
tanks. The task takes 20 min-
utes per tank.

e. Equipment, Aids, Tools, Materi-
als -- Standard gauge box
wrench set (weight: 12 1bs.);
Fujitsu 2800 Laptop computer
(weight: 8 1bs.).

f. Working Conditions -- as #1.

g. Supervision, Control -- as #1.

ESSENTIAL FUNCTION #4 —
MONITOR SPILL CONTROL
SYSTEM

a. Physical Tasks -- Same as #1.
b. Mental Tasks -- Same as #2.

c. Methods, Techniques, Proce-
dures -- Check freedom of
motion of spill control check
valve on each tank. Climb to
top of spill overflow tank and
check level.

d. Output -- Once a day. It takes
30 minutes each time.

e. Equipment, Aids, Tools, Materi-
als -- None necessary.

f. Working Conditions -- as #1.
g. Supervision, Control -- as #1.

ESSENTIAL FUNCTION #5 - TAK-
ING SAMPLES

a. Physical Tasks -- Same as #1.
b. Mental Tasks -- Same as #2.

c. Methods, Techniques, Proce-
dures -- Climb to tank spill pan
and extract 10 ml sample in
graduated cylinder. Pour
sample into transport tube and
take to plant lab.

d. Output -- Once a day. It takes 1
hour.

e. Equipment, Aids, Tools, Materi-
als -- 50 ml graduated cylinder,
test tube, packing material.

f. Working Conditions -- as #1.

g. Supervision, Control -- as #1.

ESSENTIAL FUNCTION #6 --
CONDUCT QUALITY TESTS

a. Physical Tasks -- Same as #1.

b. Mental Tasks -- Same as #1
(continued on page 7)
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(continued from page 6)

plus understanding of molecu-
lar reactions.

c. Methods, Techniques, Proce-
dures -- Test each test tube
sample for contaminates and
octane level, using centrifuge
and phenol indicator.

d. Output -- Once a day. It takes 1
hour,

e. Equipment, Aids, Tools, Materi-
als -- Test tubes, eye dropper,
centrifuge.

f. Working Conditions -- Indoors,
72 degrees.

g. Supervision, Control -- Same as
#1.

II. EQUAL EMPLOYMENT
OPPORTUNITY MANAGER
(description provided by the
incumbent):

Investigate complaints of discrimi-
nation, including charges of race,
age, sex, disability and sexual
harassment. Develop company
responses to local, state and
federal fair employment agencies.
Represent company at hearings,
fact finding and settlement confer-
ences. Responsible for designing
and updating Affirmative Action
Plan model and overseeing annual
plan development at headquarters
facility and field locations. (This is
a partial listing of the essential
functions of the job.)

The Job Analysis (based on infor-
mation provided by incumbent):

ESSENTIAL FUNCTION #1 -
INVESTIGATE DISCRIMINATION
COMPLAINTS

a. Physical Tasks -- Seeing, listen-

ing, speaking, writing, grasping.

b. Mental Tasks -- Comprehend-
ing, analyzing, communicating,
coordinating, composing,
directing, reading and comput-
ing.

c. Methods, Techniques, Proce-
dures -- Ascertain validity of
EEO complaints through
telephone and personal inter-
views, and review of appropri-
ate documents.

d. Output -- As necessary.

e. Equipment, Aids, Tools, Materi-
als -- Computer, telephone,
EEO manuals.

f. Working Conditions -- Indoors,
72 degrees.

g. Supervision, Control -- None.

ESSENTIAL FUNCTION #2 --
DEVELOP RESPONSE TO FAIR
EMPLOYMENT AGENCIES

a. Physical Tasks -- Listening,
speaking, writing and grasping.

b. Mental Tasks -- Same as #1.

c. Methods, Techniques, Proce-
dures -- Respond with facts,
policies and procedures of
company fair employment
agencies.

d. Output -- as #1.

e. Equipment, Aids, Tools, Materi-
als --as #1.

f. Working Conditions -- as #1.
g. Supervision, Control -- as #1.
ESSENTIAL FUNCTION #3 --
REPRESENT COMPANY AT
HEARINGS

a. Physical Tasks -- Same as #2
plus stamina

b. Mental Tasks -- Same as #1.
c. Methods, Techniques, Proce-
dures -- Present facts and

company defense at fair em-
ployment hearings.
d. Output -- as #1.

e. Equipment, Aids, Tools, Materi-
als -- Manuals, reports, various

forms of documentation.
f. Working Conditions -- as #1.
g. Supervision, Control -- as #1.

ESSENTIAL FUNCTION #4 --
DESIGN AND UPDATE AN AFFIR-
MATIVE ACTION PLAN

a. Physical Tasks -- Writing and
grasping.

b. Mental Tasks -- Same as #1.

c. Methods, Techniques, Proce-
dures--Write company AA Plan.

d. Output -- Update once a year.

e. Equipment, Aids, Tools and
Materials -- Computer, various
EEO/legal manuals, and bulle-
tins.

f. Working Conditions -- as #1.
g. Supervision, Control -- as #1.

ESSENTIAL FUNCTION #5 -
OVERSEE AFFIRMATIVE ACTION
PLAN DEVELOPMENT

a. Physical Tasks -- Same as #2.
b. Mental Tasks -- Same as #1.

c. Methods, Techniques, Proce-
dures -- Have discussions at
company locations with man-
agement and human resource
staff.

d. Output -- Update once a year.

e. Equipment, Aids, Tools, Materi-
als -- Notebook and dictaphone.

f. Working Conditions -- as #1.
g. Supervision, Control -- as #1.

ESSENTIAL FUNCTION #6 -
DIRECT HUMAN RESOURCE
REPRESENTATIVES IN
COMPLIANCE WITH
REGULATIONS

a. Physical Tasks -- Same as #2.
(continued on page 8)
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(continued from page 7)
b. Mental Tasks -- Same as #1.

c. Methods, Techniques, Proce-
dures -- Instruct human re-
source personnel at all com-
pany locations about EEO
regulations and requirements.

d. Output -- as #1.

e. Equipment, Aids, Tools, Materi-
als -- Overhead display, VCR
and television set, and wall
charts.

f. Working Conditions -- as #1.
g. Supervision, Control -- as #1.

ESSENTIAL FUNCTION #7 --
MANAGE FEDERAL
COMPLIANCE REVIEWS

a. Physical tasks -- Same as #2.
b. Mental tasks -- Same as #1.

c. Methods, Techniques, Proce-
dures -- Monitor reviews and
respond to deficiencies.

d. Output -- as #1.

e. Equipment, Aids, Tools, Materi-
als -- Laptop computer weigh-
ing 8lbs.

f. Working Conditions -- as #1.
g. Supervision, Control -- as #1.

For further information on per-
forming a job analysis, consult
Plannin e Accommoda-
tions. (To order see the article
"Twelve-Point Plan for Compliance
with the ADA", Endnote #1, page
5.)

& e @

Administering Tests to Applicants
Who Are Deaf or Hard of Hearing

n the testing situation, the

most important consider-

ation for individuals who
are deaf or hard of hearing is how
well they understand spoken
instructions (whether through
residual hearing or lipreading) and
how well they speak. Job candi-
dates who have a good under-
standing of spoken instruction
through hearing or lipreading may
wish to be tested with the other
applicants. Those who cannot
comprehend spoken instructions
through these means would
usually benefit from individual
testing, in which they can commu-
nicate extensively with the exam-
iner through writing, gestures and

sign language.

Job candidates who are deaf or
hard of hearing should be in-
formed when they are tested in
classroom-style settings that they
may choose between a group and
an individual testing. They should
also be told (preferably before the
date of the test) that they may
have the services of a sign lan-
guage interpreter for the examina-
tion.

TESTING WITH AN INTERPRETER

If the applicant chooses to have an
interpreter, the employer must
provide one who is proficient in
the mode of interpretation speci-
fied by the candidate. Usually this
means someone adept in Ameri-
can Sign Language, Pidgin Sign
English or manually coded En-
glish (sometimes called “finger
spelling”). The individual who
lipreads proficiently may instead
request an oral interpreter, For
this reason, it's always a good idea
to check first with the person
who's asking for this accommo-
dation before ordering an
interpreter.

(How does one locate a qualified
interpreter? Contact the Registry

of Interpreters for the Deaf (RID),
8719 Colesville Road, Suite 310,
Silver Spring, MD 20910; (301)
608-0050 (Voice/TDD). Many state
vocational rehabilitation agencies
can also provide interpreters or
referrals to local organizations.
For a list of interpreting service
agencies around the country, send
$2 to Mainstream, Inc., 3
Bethesda Metro Center, Suite 830,
Bethesda, MD 20814 along with a
request for “A Sampling of Inter-
preter Service Providers Around
the Country,” MIN Report #6,
March-April 1990 In The Main-
stream.)

The administrator of the test
should acquaint the interpreter
with the test procedures before-
hand. Usually, there is no need for
the interpreter to see written test
questions and should only inter-
pret the test instructions.

An interpreter can be used in
either a group or individual test-
ing situation. In a group test, the
interpreter should stand near the
administrator in a well-lit part of
the room. Applicants who are deaf
or hard of hearing are seated near
the interpreter with an unob-
structed view of his or her hands.

The test administrator should
remember to address remarks to
the group rather than to the
interpreter (but check occasionally
to make sure the interpreter is
keeping up). When demonstrating
something, such as how to fill in
the blocks on an answer sheet,
the tester should allow the appli-
cants to watch the action and
then leave time for the interpreter
to explain it--no one can watch
two things at once. The same
principle applies when giving an
instruction such as, “Look at the
front of your answer sheet.” The

job candidate who is deaf or hard

of hearing needs time to look
(continued on page 9)
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(continued from page 8)
down at the answer sheet and
then look up to receive further
instructions through the inter-
preter.

During the test itself, the adminis-
trator must be sure these appli-
cants are given the same warning
about time limits (such as, “You
have 10 more minutes to work on
this part”) as others receive.

TESTING WITHOUT AN
INTERPRETER

When an interpreter is not re-
quested, it is important to insure
that applicants who are deaf or
hard of hearing understand the
test instructions, including the
time limits.

For a group test, these candidates
should sit at the front of the
testing room. If an applicant
indicates that he or she has
adequate hearing or lipreading
skills, written instructions may
not be necessary. In that case, the

tester should attempt to face the
applicant at all times while giving
instructions, making sure the
mouth is clearly visible. For
example, the test administrator
should refrain from pacing around
the room or turning to write on
the blackboard while speaking.

Many who are deaf do not rely on
lipreading and speech as the only
means of communication. There-
fore, when communicating with-
out an interpreter in a testing
situation, a tester should use
written instructions. The test
administrator should write each
separate instruction on a black-
board or on index cards. The
applicants should be given note
paper and pencils at the beginning
of the test with an explanation
that they may use the note paper
to ask for clarification of the
directions.

When testing such an applicant
individually, the tester has the
advantage of communicating one-
on-one, and using additional

techniques such as pointing,
gestures and demonstration to get
the particular instruction across.

Those applicants who are
“prelingually” deaf--persons born
without hearing or who lost it
before learning language skills--
often write in imperfect English,
and may not understand written
instructions that are complicated
or cumbersome. This handicap
results from the fact that most of
us learn a language by hearing it
spoken, and our ears set the
standard of rightness and wrong-
ness of word usage. For example,
why do we say get “on” the bus
and not “in” the bus, while we say
get “in” a car and not “on" it?

Thus, the message to the tester in
writing notes is to keep them
simple and unambiguous, and to
understand that the way someone
who was born deaf communicates
in writing is not usually a mea-
sure of intelligence.

@» <» P>

Framework

The Role of the Eleoyer's Medical Staff

in the AD

T he traditional role of the
corporate physician in the
employment process has
been something like this. The
human resource manager

assigns the medical department
responsibility for developing
physical and mental standards for
employment. The medical staff
divide company jobs into two
categories: blue collar and white
collar positions. Then they develop
a checklist of conditions that are
cause for disqualification or for
more intensive medical evaluation.
Medical forms and examination
procedures are designed to un-
cover these conditions.

Applicants for company jobs
complete the medical forms and
receive comprehensive physical
examinations before any job offers

are made. The medical staff deter-
mines whether applicants are
qualified for employment. Applica-
tions are forwarded to the person-
nel department marked “ac-
cepted,"” “accepted with restric-
tions” or “rejected.”

That perhaps was then, but this is
now and, of course, the Americans
with Disabilities Act would not
allow the medical director to play
such a primary role in employ-
ment decisions. As we know,
medical inquiries of an applicant
are not allowed under the ADA. It
also prohibits pre-job offer medical
exams. And rare is the physician
who is knowledgeable in the use
of reasonable accommodations to
compensate for an individual's
functional limitations -- a corner-
stone of the new law.

Nevertheless, medical examiners
will and should continue to play
an influential role in hiring deci-
sions. They will still be giving
medical exams to applicants who
have been offered a job conditional
on passing a physical that all
potential employees in the same
job category must take. And they
will still be involved in setting the
employer's medical standards.

Here's a model for establishing fair
physical and mental qualifications
using physicians as part of a team
rather than as the ultimate deci-
sion maker. In this model the
human resource manager orga-
nizes a special committee of
medical staff, equal employment
opportunity specialists, legal
experts, and safety and loss
(continued on page 10)
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(continued from page 9)
prevention personnel. That com-
mittee is charged with overseeing
the systematic analysis of the
tasks composing company jobs.
The medical staff receives detailed
functional descriptions of each job
and regular tours of company
facilities so that they may become
familiar with work environments.

Physical and mental qualifications
of applicants are not evaluated
until conditional job offers have
been made. Before an individual is
placed, he or she receives a com-
prehensive physical examination
(again, providing that everyone
else in that job category also
receives one). Its primary purpose
is to assess the person’s indi-
vidual capability of performing
job-related functions.

The medical staff converts raw
examination results into a state-
ment of the degree to which the
individual is capable of performing
job functions. In addition, the staff
considers the safety factor, prepar-
ing a quantitative statement of the
extent of current risk any medical
condition might pose to the indi-
vidual or to co-workers.

(Under the ADA, an employer may
require as a qualification standard
that an individual not pose a
“direct threat” to the health or
safety of the individual or others,
if this standard is applied to all
applicants for a particular job.
However, the risk must be:

(1) significant (that is, have a high
probability of substantial harm);
(2) specifically identified in terms
of duration, nature and severity of
potential harm, likelihood of
potential harm, and imminence of
potential harm; (3) current rather
than speculative or remote; and
(4) based on objective medical or
other evidence related to a par-
ticular individual.)

The examination report also
recommends accommodations or
changes in the health regimen of
the individual that would allow
the applicant to work.

KEY ELEMENTS OF THE MODEL

(1) Adopting a Team Approach

Physicians, obviously, are highly-
trained professionals, but their
skills focus on the maintenance of
health. They should not make
employment decisions appropriate
to other personnel professionals.

The medical staff should work as
part of a team consisting of the
aforementioned EEO specialists,
legal experts, safety technicians
and others. Human resource
managers must integrate the
points of view of these profession-
als into policies and procedures
that balance the often conflicting
requirements of nondiscriminatory
personnel practices, health and
safety issues, loss prevention, and
productivity maintenance.

Medical standards should be
designed by such a team combin-
ing the expertise of the physician
with that of other personnel
specialists familiar with the work
process and legal considerations.
The medical staff itself should
develop at least a general under-
standing of the scope and purpose
of Title I of the ADA.

(2) Performing a Job Task Analysis
of Each Position

cal Examination Evaluation

The purpose of a medical exami-
nation is to evaluate the ability of
the individual applicant to per-
form safely the specific job for
which he or she has applied. That
means measuring the applicant’s
physical and mental capabilities
against a particular set of job
functions.

Contrast such an individualized
evaluation with the checklist
approach--"Do you have or have
you ever had...?” For example,
using an x-ray diagnosis to elimi-
nate applicants for laboring jobs is
a mistake both because it reflects
a checklist mentality and because

there is no absolute correlation
between x-rays by themselves and
future injuries. Information ob-
tained from an x-ray examination
should be considered along with
other medical information in the
context of evaluating the
individual'’s ability to perform the
specific tasks of a particular job.

(4) Quantifying Risk

A physical examination's objective
should be to quantify the level of
risk to the individual or co-work-
ers if he or she is placed in that
job. It is this particular area of the
ADA--applying objective standards
to measure the level of risk to
workplace health and safety--with
which medical examiners must
acquaint themselves the most.

4 P &
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Recruiting in an ADA Environment

ince the Americans with
S Disabilities Act is a nondis-

crimination rather than an
affirmative action law, employers
need not go to unusual lengths to
recruit qualified applicants with
disabilities. All the ADA requires
of a company is that its current
recruitment practices are not
discriminatory. For instance, if an
employer goes to college campuses
to seek qualified job candidates,
the recruiters better not conduct
their interviews in a location that
is inaccessible to persons with
mobility impairments.

So why make an extra effort to
find qualified job-seekers with
disabilities? The argument from
here is two-fold. From a legal
standpoint, employers that make a
“good faith” effort to reach out to
the disability community are less
likely to be sued under Title I of
the ADA. From a practical stand-
point, those employers who seek
out qualified applicants now will
be better equipped (and “sensi-
tized") to interact with--and judge
the capabilities of--applicants with
disabilities who will soon be
coming around to their personnel
offices “off the street.”

Here then, are some suggestions
for employers on how to

contact job-seekers with disabili-
ties who may have the qualifica-

tions they're looking for.

MAGAZINES AND NEWSPAPERS

The now-famous 1987 Louis
Harris Survey of employers found
that “companies that have not
hired disabled people in the past
three years say that a lack of
qualified applicants is the most
important reason.” But anecdotal
evidence makes one wonder if they
are going about it in the right way.

Because of the similarity in
names, our organization and this
publication are often confused
with tream M ine, a
California-based publication for

people with disabilities that
accepts advertisements. From time
to time, we receive calls from
recruiters who want to “reach out”
to the disability community. They
invariably will tell us that their
primary method of letting people
with disabilities know of employ-
ment opportunities in their
organizations is by placing ads in
such publications as Mainstream

Magazine.

While this is not a bad idea, it is,
however, shortsighted. If a person
has a certain career (or is pursu-
ing one) and is also an avid fisher-
man, to reach that person would
you place your ad in Field and
Stream? Of course not, but when
it comes to individuals with
disabilities, there still exists the
prevailing attitude that the only
way to recruit them is through
“their” publications or organiza-
tions. The fact is, a lawyer or law
student with a disability is more
likely to read the American Bar
Association Journal than Main-
stream Magazine. That's not to say

employers shouldn't advertise in
the disability press: but they
should see it as a supplement to
their recruitment efforts, not the
centerpiece.

One of the first things that we tell
the job-seekers enrolled in the
Washington, DC-area office of
Project LINK, our local placement
program for persons with disabili-
ties, is make the Sunday employ-
ment section of The Washington
Post their Bible. The classified ads
of the local newspaper is where an
employer’s recruitment program
for persons with disabilities
should really begin. By putting at
the end of the advertisement “We
encourage qualified individuals
with disabilities to apply,” the
organization is sending an unmis-
takable equal opportunity mes-
sage. If space is a concern, adding
“H” (for handicapped) to the equal
opportunity legend--EQOE M/F/V/
H--is acceptable.

Ability Magazine provides an

electronic classified ads system
which allows employers to recruit
qualified individuals with disabili-
ties and people with disabilities to
locate employment opportunities
on a national basis. For further
information, contact: Ability
Magazine, Jobs Information Busi-
ness Service, 1682 Langley, Irvine,
CA 92714; (800) 453-JOBS.

COLLEGES AND UNIVERSITIES

As has been previously docu-
mented in this newsletter, the
number of persons with disabili-
ties attending institutions of
higher learning in this country
continues to grow. The clearest
evidence of this growth is that
almost every college and univer-
sity, including community col-
leges, now have a disability ser-
vices office on their campuses.

The Association on Handicapped
Student Service Programs in
Postsecondary Education
(AHSSPPE)', the national umbrella
group of on-campus disability
service providers, recently an-
nounced it is developing a Na-
tional Resume Database for
Students with Disabilities. Stu-
dents seeking full-time, part-time,
summer or co-op employment fill
out a standard form and return it
to AHSSPPE. The resume informa-
tion is entered into a searchable
software package. This self-
contained software package allows
recruiters to search the database
using any of over 40 selection
criteria (such as grade point
average, geographical location and
major course of study). The sys-
tem also features word processing
capabilities to help recruiters
contact individual candidates
directly. Employers have the
option of searching the database
on a one-time basis.

Employers interested in purchas-

ing or searching the National

Resume Database for Students
(continued on page 12)
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(continued from page 11)
with Disabilities should contact:
Resume’= Link, P.O. Box 218,
Hillard, OH 43026; (614) 771-
7087.

The cooperative education pro-
gram that's available to students
at over 1,000 schools in the
United States is especially suited
to organizations with entry-level
openings in professional positions
but no experience in employing
people with disabilities. A 1988
survey of 104 colleges and univer-
sities showed that 943 students
with disabilities were active in co-

op programs.

According to the National Com-
mission for Cooperative Educa-
tion, 40% of co-op students
remain with their employers after
graduation, while another 40%
find similar jobs with other em-
ployers. Graduates often start
with higher salaries than their
peers, and are able to move up the
ladder a little quicker. Employers
are given the opportunity to
recruit and train students for
permanent jobs without making
long-term commitments, and co-
op employees generally remain
longer with their employers,
probably because they have a
clearer idea of their goals from the
beginning.

For more information on coopera-
tive education programs in gen-
eral, contact: National Commission
Jor Cooperative Education, 360
Huntington Ave., Boston, MA
021115; (615) 437-3778.

For information on a co-op pro-
gram that is 'disability specific,’
contact: Experiential Programs Off
Campus, Gallaudet University, Ely
Center, Room 101, Kendall Green,
800 Florida Ave., NE, Washington,
DC %0002: (202) 651-5240 (Voice/
TDD).

The deaf community is also well-
represented on another college
campus. The National Center on
Employment of Deaf works with
students at the National Technical

Institute for the Deaf/Rochester
Institute of Technology (NTID /RIT)
to place them in appropriate jobs
around the country. For further
information, contact: National
Center on Employment of the Deaf,
NTID/RIT, One Lomb Drive,
Rochester, NY 14623; (716) 475-
6834 (Voice); (716) 475-6205
(TDD).

NATIONAL DISABILITY
ORGANIZATIONS

If there are over 900 disabilities,
as some opponents to the ADA
claimed during the debate of the
legislation in 1990, there must be
at least 1,800 disability groups.
They come in all shapes and sizes,
and provide a diversity of services.
Some of them have chapters
around the country and operate
employment programs for

their constituents. These include,
but are not limited to:

Arthritis Foundation
1314 Spring St., NW
Atlanta, GA 30309
(404) 872-7100

The Association for Persons in
Supported Employment

5001 West Broad St., Ste. 34
Richmond, VA 23230

(804) 282-3655

Disabled American Veterans
807 Maine Ave., SW
Washington, DC 20024
(202) 554-3501 (Voice/TDD)

The Electronic Industries
Foundation

919 18th St., NW, Ste. 800
Washington, DC 20006
(202) 955-5820 (Voice/TDD)

Epilepsy Foundation of America
4351 Garden City Dr.

Landover, MD 20785

(800) EFA-1000 (Voice/TDD)

Goodwill Industries America
9200 Wisconsin Ave.
Bethesda, MD 20814

(301) 530-6500 (Voice)

(301) 530-0836 (TDD)

Helen Keller National Center for
Deaf-Blind Youths and Adults
111 Middle Neck Rd.

Sands Point, NY 11050

(516) 944-8900 (Voice/TDD)

Industry-Labor Council National
Center for Disability Services
201 I1.U. Willets Rd.

Albertson, NY 11507

(516) 747-5400 (Voice)

(516) 747-5355 (TDD)

International Association of
Machinists & Aerospace Workers
Center for Administering Rehabili-
tation and Employment Services
1300 Connecticut Ave., NW
Washington, DC 20036

(202) 857-5173 (Voice/TDD)

National Amputation Foundation
12-45 150th St.

Whitestone, NY 11357

(718) 767-0596

National Easter Seal Society
70 East Lake St.

Chicago, IL 60601

(312) 726-6200 (Voice)

(312) 726-4258 (TDD)

National Foundation for the Blind
Job Opportunities for the Blind
1800 Johnson St.

Baltimore, MD 21230

(800) 638-7518

National Industries for the Blind
524 Hamburg Turnpike

CN 969

(201) 595-9200

National Multiple Sclerosis Society
733 Third Ave.

New York, NY 10017

(212) 986-3240

The ARC

500 East Border St., Ste. 300
Arlington, TX 76010

(817) 261-6003 (Voice)

(817) 277-0553 (TDD)

United Cerebral Palsy

Associations

1522 K St., NW

Washington, DC 20005

(800) 872-5827 (Voice/TDD)
(continued on page 13)
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(continued from page 12)
Many other national disability
organizations provide information
on such employment-related
issues as performing a job analy-
sis, making reasonable accommo-
dations, providing background on
specific disabilities and giving
sensitivity trainings. The EEOC's
new technical assistance manual
(see first article, page 5) includes
an extensive, up-to-date listing of
these groups.

TARGETED DIRECTORIES AND
RESOURCES

There are also other useful direc-
tories, some of an even more
specific nature, that employers
can use to recruit qualified job
applicants with disabilities. One
such resource is Directory of
Scientists and Engineers with
Disabilities, which costs $13
complete, and is available from
Project On Science, Technology and
Disability, American Association
Jor the Advancement of Science,
1333 H St., NW, Wash., DC 20005;
(202) 326-6630 (Voice/TDD).

A good way to reach persons with
disabilities who are not connected
with a particular disability organi-
zation is through their local
library. There is a national net-
work of 56 regional and 102 sub-
regional libraries for “the blind
and physically handicapped.”
These libraries often serve as the
focal meeting place and exchange
of information point for members
of the local disability community.
They provide many services,
sometimes including posting job
openings on bulletin boards and
on cassette, and/or sending out
newsletters that include a classi-
fied advertising section. For a free
directory of Library Resources for
the Blind and Physically Handi-
capped, contact National Library
Service for the Blind and Physi-
cally Handicapped, Library of
Congress, 1291 Taylor St., NW,
Wash., DC 20542; (202) 707-5100.

Another nationwide service for
individuals who are blind, learn-

ing disabled or otherwise “print
handicapped"” is the network of
radio reading services, which
provide exactly that: the reading of
newspapers, magazines and
anything else of interest to the
audience--such as help wanted
ads. There are over 100 of these
broadcast services in the country.
A free copy of the Association of
in rvices Dir
is available from Association of
Radio Reading Services, Inc., P.O.
Box 408, Stillwater, MN 55082;
(612) 642-0848.

LOCAL RESOURCES

Those employers who have ac-
tively recruited persons with
disabilities in the past have usu-
ally done so through the local
vocational rehabilitation agency,
commission for the blind or
visually handicapped, state em-
ployment services or Department
of Veterans Services program for
disabled veterans, all of which are
usually listed under state govern-
ment (blue section) of the tele-
phone book.

And there are many other local
resources--chapters of national
disability organizations, commit-
tees on employment of persons
with disabilities, rehabilitation
hospitals and private vendors--
that employers can call on for help
in reaching out to the disability
community.

But the problem of disconnection
between the employer and
rehabilitation communities was
made painfully clear at a 1990
Mainstream seminar by a repre-
sentative of the National Federa-
tion for Independent Business, the
trade association of small busi-
ness. She pointed out that in the
yellow pages of the Washington,
DC directory under “Disability
Services,"” there were exactly
three--that's right three--organiza-
tions listed. (Fortunately for us,
Mainstream, Inc. was one of
them.) “Not only does the typical
small employer--with 15 to 20
employees--not know that he can

find resources like your organiza-
tions in his own community,” she
told the audience of disability
service providers, “he wouldn't
even be sure where to look for

you.

This observation was the inspira-
tion for the national survey Main-
stream recently completed (with
funding provided by MCI) to help
employers find out what's avail-
able to them--in terms of disability
service providers--right in their
own back yard, including the
provision of qualified, job-ready
individuals with disabilities. We
will be marketing these seven
regional directories this summer.

Endnotes:

! As a sign of the times, AHSSPPE
is changing its name to Associa-
tion on Higher Education and
Disability (AHEAD) on July 25,
1992.
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Getting Ready for the ADA: An Informal Survey

by Darlene Siska

15 of its subscribers repre-

senting different industries
and business sizes to gather
comments on the process they are
taking for implementing the ADA.
Although some media reports have
placed emphasis on what busi-
nesses are not doing, most of
those contacted were already
practiced in hiring persons with
disabilities because, as federal
contractors, they are covered by
Section 503 of the Rehabilitation
Act of 1973. However, a majority
still expressed anxiety over how to
anticipate and meet the needs of
individuals with disabilities with
the resources and needs of the
organization.

n n The Mainstream contacted

Except for the very smallest
organizations, all of the employers
contacted by In The Mainstream
have set up committees with
myriad titles and composition of
employees to facilitate the ADA
implementation process. Particu-
larly for large organizations, the
process is very extensive and
staffers from corporate offices
must travel and coordinate infor-
mation with many field offices.

Perhaps not surprisingly, the area
of the ADA reported most likely to
create difficulty is the defining of
job functions and the revising of
Job descriptions. Another area
mentioned by three large corpora-
tions is how to coordinate corpo-
rate ADA policy with front-line
managers, and they emphasized
the need for sensitivity training of
employees for interacting with new
workers with disabilities.

For at least one large corporation,
the cost of implementing the ADA
is very high due to the traveling of
staff to field offices and the costs
of printing information. A repre-
sentative of a large oil company
says, “In a grassroots company, it
is very difficult to educate all the
people involved in the hiring

process. There is a giant dollar
value attached in trickle-down
education and continuously
bearing the torch and message.”

An administrator with a corpora-
tion in the same industry believes
that the new law directly conflicts
with an employer’'s U.S. Occupa-
tional Safety and Health Adminis-
tration (OSHA) requirements. “The
ADA says you have to prove an
accident is likely to happen to
prevent a disabled employee from
working in an area such as a
refinery while OSHA says you
have to insure by 99.9% that an
accident can’t occur for an em-
ployee to work there.” (According
to the EEOC, “The ADA does not
override health and safety require-
ments under other Federal laws. If
a standard is required by another
Federal law, an employer must
comply with it and does not have
to show that the standard is job-
related and consistent with busi-
ness necessity."”)

Most of those interviewed are
aware of the need for discretion in
using outside consultants. One
large nonprofit organization
learned to be careful after an
architectural consultant wanted
$40,000 upfront to study its
headquarters’ accessibility to
persons with disabilities. A hospi-
tal administrator, who has not
used consultants, says she real-
izes “there is a lot of fear out
there, so consultants can take
advantage.” An official of one
corporation observes, “No consult-
ant can tell you all the variables
that will arise down the road in
hiring the disabled.” An insurance
administrator's company, which
moved into a new facility a year
and a half ago, is, however, work-
ing with a consultant to create
what he says “would be the ideal
building.”

The majority of those interviewed
saild they were educating them

selves on the requirements of the
ADA by attending seminars held
by reputable organizations. Others
are also being assisted by local
rehabilitation counselors. One
small business, which just
reached the threshold number of
employees to be governed by the
ADA, was working with a rehabili-
tation counselor to revise its job
descriptions although they don't
have a lot of job positions.

Besides attending seminars and
meeting with rehabilitation coun-
selors, some businesses are also
using the Equal Employment
Opportunity Commission's A
Techni istance Manual on
the Employment Provisions (Title
I) of the Americans with Disabili-
ties Act. Two of the interviewees
say they are using computer
programs to help them prepare
their job descriptions and are both
happy with the results.

Although many of those inter-
viewed expressed some anxiety
over what they percelve as the
gray area in the ADA legislation
balancing the needs of businesses
with those of individuals with
disabilities, some are also philo-
sophical about it. A representative
of a medical corporation says,
“The ADA is only a basic non-
discrimination law." A hospital
administrator states, “Under the
statute, the workforce will be more
diverse, but it's an ongoing pro-
cess. We'll need to keep looking at
the needs of patients, as well as
employees.” Another interviewee
says, "I hope there is some under-
standing on the part of the [dis-
ability] community. There may be
a lot of people who are crucified
who are complying.” Perhaps the
current philosophy of businesses
can best be summed up by an
administrator at a rail transporta-
tion corporation who says, “Our
only message is that we are work-
ing on it.”
& > <
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Universal Design — Part I

by Mary Johnson

s. Johnson is the editor of

The Disability Rag. This

M article appeared in the

March/April 1992 issue of The
Disability Rag. Copyright 1992 by
the Advocado Press. Reprinted by
permission.

This article and the ones that will
follow in the July-August 1992
issue of In The Mainstream are
excerpts from People With Disabili-
ties Explain It All For Youw: Your
Guide to the Public Accommoda-

R ] A i
cans with Disabilities Act, just
published by The Advocado Press.
Written for operators of public
accommodations, this easy-to-
Jfollow guide explains the thinking
behind access and accommoda-
tion. It can be a useful tool for
helping operators of public accom-
modations understand why they
must obey the law.

The guide is available for $15.95
_from The Advocado Press, 1962
Roanoke, Louisville, KY 40205.
Orders must be prepaid. To inquire
about bulk orders, call (502) 459-
5343.

D ity Rag is an acclaimed
disability rights movement maga-
zine. For subscription information
and/or a complete copy of the
“Universal Design'' articles, con-
tact The Advocado Press at the
address above.

Designers and architects have
used the model of a “6-foot able-
bodied young male"” as the stan-
dard for designing everything from
buildings to automobiles to com-
puter keyboards, says Ronald L.
Mace, a Fellow of the American
Institute of Architects and Presi-
dent of Barrier-Free Environ-
ments, Inc., in Raleigh, North
Carolina. Mr. Mace, who uses a
wheelchair, has been working for
decades to have the design indus-
try realize that something's wrong
with this idea. “It's no wonder that

what we need in this society
doesn't fit that model. That stan-
dard is in fact a minority itself,
and it is going to be more of a
minority still as the population
ages.” Or, as disability consultant
June Kailes puts it, “Most people
don't fit that mold--and if they do
they're not there for long.” Just
watch the ads for things like
arthritis medicine, sore back
medicine, aching joints medicine,
she suggests. Doesn't that tell us
something?

Mr. Mace likes to point out that
almost everyone, when you stop
and think about it, has some sort
of a minor disability--and some of
our closest friends and relatives
actually are severely disabled--
even though we don't think of it
that way.

When Mr. Mace works with busi-
nesses who are remodeling or
building new buildings with
access in mind, he says “they are
astounded to have it brought
home to them how many people
have disabilities.” The “43-million"
statistic so often mentioned
doesn't really mean anything, he
says, “until I point out to them
that the Arthritis Foundation, for
example, has 35 million members.
That makes them sit up. Some-
times they’ll say, ‘I have arthritis
myself.' But they don't think
about it, because they can still
function fairly well.

“I try to bring home to them things
they can't deny: We are all techni-
cally part of the disability commu-
nity” that the Americans with
Disabilities Act was designed to
help, says Mr. Mace. “We're only
one step away from it at any time.”

Ms. Kailes adds these facts to
support Mr. Mace's point: “Most
people have at least one family
member with a disability,” she
says. There's an 80% chance that
you, in an average life span, will

experience some disability -- a
95% chance, she says, that you'll
have a temporary mobility impair-
ment yourself: “a broken leg,
sprained ankle, twisted knee,
painful back. And most people, if
they live long enough, will age into
disability.”

A U.S. Census survey in the mid
1980s pointed out that one in
every 5 Americans has some
trouble hearing, seeing or walking
or moving in other ways. Ms.
Kailes says that “one person out of
10 over the age of 15 has difficulty
climbing steps, walking more than
1,000 feet or carrying a bag of
groceries.” She also reminds us
that “baby boomers are moving
into middle age and beyond and
are starting to experience in-
creased incidence of disability."”

Finally, she makes this not-so-
startling assertion: “People with
disabilities and who are aging will
constitute the majority of the
population within the next 30
years.” It's clear from these statis-
tics, she says, that “The need for
‘barrier-free’ or universal design is
increasing today because of
America's demographics.”

So doesn't it make sense to make
buildings work for the greatest
number of us, rather than for a
physical standard that's really in
the minority?

That's what “universal design" is
about, It goes beyond “accessible
design” because it includes every-
one.

“Some architects, designers and
developers view various ‘access
regulations’ as out of proportion to
the need. They say that these
regulations mandate designing for
‘the worst situation.™ But, Ms,
Kailes insists, “"Universal design is
in fact designing for the best
situation--because it better
(continued on page 16)
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(continued from page 15)
accommodates everyone--by
meeting the needs of a changing
population.”

Current building codes calling for
access for disabled people (includ-
ing the ADA’s Accessibility Guide-
lines which come with the Depart-
ment of Justice rules) are limited
by the concept of “mintmums,”
says Mr. Mace. They say, “at least
this high, at least this wide."”
Another way of saying this is to
say they're legal minimums. They
don't tell us what would work best
for everyone.

Though nothing in any of these
codes says a builder can’t go
beyond the minimum (e.g. making
a door a few inches wider than the
minimum required), seeing an
actual number in the code--even
when it's a minimum--often
makes a builder simply put the
light switch, the door handle, or
whatever, right at that height.
This often isn't the best height for
everyone, but is merely a mini-
mum (or maximum) requirement.
Often a few more inches will help
millions more people.

This approach taken by building
codes has, says Mr. Mace,
“unfortunately reinforced the idea
of just a few accessible features in
a few places--just one accessible
entrance, just one accessible
restroom. Instead, they could
simply be making doorways and
restrooms universally accessible.”
The “minimum" approach, Mr.
Mace says, has given us some
access, but nowhere near univer-
sal access. Access advocates like
Mr. Mace have “been pushing up
those minimums for 25 years
now,"” he says. Now, though, he
points out, “we have a nondis-
crimination law--Americans with
Disabilities Act--that says it's
discriminatory to maintain prop-
erty that people cannot use. Now
it becomes a moral issue for
design firms, product designers
and the industry.”

“Maximums” and “minimums”
have had a tragic side effect: Some

builders in a hurry read their
codes too quickly, and don't think.
They see that “the maximum high
forward reach allowed is 48
inches,” and the “48 inches” part
sticks in their mind. They forget
that this is a maximum. They
install the light switch at 48
inches. If you don't have good use
of your arm, you can't reach that
when you're sitting in a wheel-
chair. It's totally inaccessible at
that height to people who don't
have good use of their arms. The
code requires that the switch be
no higher than that. What we need
is an optimum. The optimum is
anywhere from 35 to 42 inches.
When making “readily achievable”
changes, businesses are allowed
some leeway under the ADA.
Alterations and new construction,
however, must follow the ADA
Accessibility Guidelines. Busi-
nesses can go beyond them to
optimums. (See the next subhead-
ing.)

“In new construction there
shouldn’t be any problem,"” Mr.
Mace reminds us. “Renovation is
another matter. That's why the
guidelines for the law are flexible.
They want you to do what's do-
able. The problem isn't so much
the cost but the not knowing.
People are afraid of the unknown.
I've had companies say to me, ‘We
want to do it right. We don't mind
paying for it, but we want to do it
right the first time and not have
someone come back later and say
we did it wrong and now we have
to redo it," says Mr. Mace.

Ms. Kailes gives sound reasons as
to why universal design works so
nicely. “Wide doors and hallways
make moving furniture easier.
Adjustable counters and storage
spaces are not only helpful to
wheelchair users but also benefit
people who prefer to sit” while
doing things like chopping veg-
etables or filing.

Developers often complain that
ramps take up valuable real
estate; but Ms. Kailes points out
that ramps aren’t necessary at all
in new construction if entrances

are merely placed at grade level.
“Stairs are not required, but
ramps are,” she says, referring to
the law. The point is you don't
need both, she says. "It is steps
that are unnecessary, hazardous
and expensive.”

Ms. Kailes has also heard builders
complain that bathrooms and
kitchens that can easily accommo-
date someone in a wheelchair use
up too much square footage. “The
extra space makes a great place
for storage and work islands,"” she
says, “that can easily be removed
when more space is needed.”

Ms. Kailes says owners often
resist universal design because
they think it will look “special” or
impose strict restraints on a
designer's creative process. “Some
builders equate ‘access’ with ‘ugly’
and with having to respond to a
small but loud and fanatical group
of people with disabilities.”

Instead, she says, look at it this
way: “Think about universal
design on a personal level. Will
your home or shop or store be
adaptable for a lifetime of work
there for you and your employees?
Will you be able to serve any
customer who wants your ser-
vice?"” When businesses follow
universal design principles, it will.

GOING BEYOND MINIMUMS -
TO OPTIMUMS

1. Put everything at optimal
wheelchair-users’ reach--at the
level they can reach it even if
they don't have much arm move-
ment. We suggest an area between
35 and 42 inches from the floor.

2. Give wheelchair users 60-inch
by 60-inch space to maneuver in. |

3. Put in automatic doors--or
lighten your doors so that it takes
no more than 5 pounds of force to
open them.

4. Make doorways 36 inches wide.
(continued on page 17)
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(continued from page 16)
These examples are just the start
of ways you can think of to make
your place work for everyone.
According to the Accessibility
Guidelines of the ADA, “the maxi-
mum high forward reach is 48
inches...[and] the minimum low
forward reach is 15 inches.” Here's
something to do that's even better-
-an “optimum.” Install everything
like paper towel dispensers, light
switches, phones--that is, the
“business part” of any equipment
customers or disabled employees
are likely to use -- at a point
where somebody who can't move
any part of their body very easily
can still reach it,

That turns out to be anywhere
from about 35 to 42 inches off the
floor -- the height that your arms
would be at “naturally” if you were
sitting in a wheelchair with your
arm resting on the armrest of the
chair. That's an optimum reach
range. It's a point that everyone
can reach -- even children.

(In our next issue, Editor Johnson

of The Disability Rag provides
further ideas for applying the

concept of universal design to
public accommodations.)

& @ *

Section 504 Remedies
Expanded

by Gary E. Phelan, Esq.

r. Phelan is an associate
M in the New Haven, Con-

necticut law firm of
Garrison & Arterton, P.C., where
he specializes in labor and em-
ployment law. He is admitted to
practice in Connecticut and New
York. He is the Co-chair of the
National Employment Lawyers
Association's Disability Discrimi-
nation Committee. Mr. Phelan is
the co-author of a legal treatise on
Title I of the ADA entitled Disabil-
ity Discrimination in the Work-
place, which will be published in
July by Clark Boardman
Callaghan.

What does the sexual harassment
of a female high school student by
her male teacher have to do with
disability discrimination in the
workplace? Plenty, according to
one Federal district court. A recent
Supreme Court decision involving
the high school student may lead
to a dramatic expansion of the
remedies available under Section
504 of the Rehabilitation Act of
1973.

klin v. Gwinn n

Public Schools

Christine Franklin, a former
student at a high school in
Gwinnett County, Georgia, alleged
that she was subjected to verbal
and physical sexual harassment
by a teacher, Andrew Hill. She
filed suit in 1988, seeking com-
pensatory damages for her emo-
tional distress under Title IX of
the Education Amendments of
1972, which bans sex discrimina-
tion in educational institutions
that receive federal funds. After
the complaint was filed, Mr. Hill
resigned on the condition that all
matters pending against him be
dropped. The high school then
closed its investigation.

The Federal district court subse-

quently dismissed Ms. Franklin's
complaint, reasoning that Title IX
did not authorize an award of
damages. The Eleventh Circuit
Court of Appeals affirmed the
district court’s dismissal.

In Franklin v. Gwinnett Coun
Public Schools, 60 L.W. 4167
(Docket No. 90-918) (February 26,
1992), the United States Supreme
Court reversed the dismissal. The
Court acknowledged that Title IX
was silent on the availability of
remedies. The Court also noted,
however, that Title IX did not
prohibit an award of compensa-
tory damages. The Franklin court
concluded that compensatory
damages were available for inten-
tional acts of discrimination,
reasoning that “we presume the
availability of all appropriate
remedies unless Congress has
expressly indicated
otherwise....This principle has
deep roots in our jurisprudence.”
Remedies Under Section 504
Section 504 does not specify
whether a plaintiff can recover
compensatory damages. Rather,
the statute provides that the
remedies available under Title VI
of the Civil Rights Act shall be
available to discrimination vic-
tims. 29 U.S.C. Section 794a(a)(2).
Title VI, however, like Title IX,
does not specify what damages are
available. Consequently, the
Supreme Court’s reasoning in
Franklin supports the argument
that compensatory damages are
available under Section 504. Less
than one month after Franklin
was decided, that argument was
endorsed by the first court to
address the question.

Tanberg v. Weld County Sheriff

The plaintiff in Tanberg v. Weld
(continued on page 18)
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(continued from page 17)
County Sheriff, (D.C. Colo., No.
91-B-248) (March 18, 1992), was a
volunteer sheriff's deputy who
alleged that he was fired because
he tested positive for the HIV
virus. In addition to his claims for
reinstatement and injunctive relief
calling for the implementation of
an AIDS education and awareness
program, he sought compensatory
damages for loss of employment
opportunities, emotional distress,
and pain and suffering. The
Tanberg court, relying on
Franklin, concluded that compen-
satory damages would be avail-
able. The Tanberg court reasoned
that neither Section 504 nor Title
VI specified what damages were
available and that Congress did
not expressly disallow compensa-
tory damages under Section 504.

ni D

Neither Franklin nor Tanberg
specifically addressed the ques-
tion of whether punitive damages
are available under Section 504.
However, the Franklin court’s
authorization for courts to award
“any appropriate relief” unless
Congress has clearly stated other
wise supports a conclusion that
punitive damages might be avail-
able under Section 504. That
conclusion is amplified by the
Tanberg court’s reasoning that
“any appropriate remedy, includ-
ing compensatory damages, is
available to ‘make good the wrong
done.™

Jury Trial

Judges are empowered to decide
cases where only “equitable”
remedies, such as back pay,
reinstatement or injunctive relief,
may be obtained. However, an
individual generally has a right to
a jury trial if compensatory or
punitive damages are available.
Because Section 504 has been
interpreted to provide only equi-
table remedies, claims under the
statute have been decided by
federal judges. However, in light of
Franklin, a discrimination victim

under Section 504 might be
entitled to a jury trial. The poten-
tial availability of a jury trial, the
“great equalizer” of the plaintiff's
bar, may be the greatest benefit
from Franklin.

Complaints Not Yet Filed

If an individual planning to file
suit under Section 504 has suf-
fered genuine emotional distress
as a result of an employer's al-
leged discriminatory conduct, the
complaint should claim that he or
she is entitled to compensatory
damages. The plaintiff should only
allege that he or she is entitled to
punitive damages if the employer's
alleged discriminatory conduct
was malicious or willful or re-
flected a “reckless indifference” to
the individual’s rights. Finally, the
avalilability of compensatory or
punitive damages does not auto-
matically entitle the individual to
a jury trial. Rather, the individual
must claim the right to a jury trial
when the complaint is initially
filed.

Pending Cases

For those Section 504 cases
currently in litigation, plaintiff's
counsel should file a motion to
amend the complaint under Rule
15(a) of the Federal Rules of Civil
Procedure to allege that, in light of
Franklin, the plaintiff is entitled to
compensatory and/or punitive
damages and a jury trial. Rule
15(a) provides that “a party may
amend the party's pleading only
by leave [permission] of court or
by written consent of adverse
party; and leave shall be freely
given when justice so requires.”
Because defense counsel is un-
likely to consent to any request to
expand remedies and provide for a
jury trial, plaintiff's counsel
should file a motion for permis-
sion to amend.

The trial court has discretion to
decide whether or not a party will
be permitted to amend the com-
plaint. Such permission is usually
given unless there has been

“undue delay, bad faith or dilatory
motive,” “undue prejudice to the
opposing party by allowing the
amendment,” or if the amendment
request would be “futile.” Forman
v. Davis, 371 U.S. 178, 182
(1967).

Plaintiff's counsel should antici-
pate that his or her request to
amend the complaint in light of
Franklin will be aggressively [
fought by defense counsel. In
particular, defense attorneys will
strenuously argue that the defen-
dant would suffer “undue preju-
dice” if the amendment is allowed,
especially if the discovery period of
the lawsuit is completed or is
about to close. Plaintiff's counsel
should not assume that the

federal judiciary’s propensity for
permitting litigants to amend
complaints will overcome defense
counsel's anticipated vigorous
defense.
Limi licity of Franklin
Attorneys generally learn about an
important court decision either
through the media or through
legal reporting services available

in their particular area of exper-
tise. The Franklin decision was
widely discussed in the national
media. However, newspaper and
television coverage of the case
focused on the sexual harassment
of a high school student, Title IX
and the previously unavailability
of damages. Similarly, the national
labor and employment reporter
services either did not address
Franklin or merely discussed the
expansion of remedies under Title
IX. Neither the media coverage nor
the law reporting services' cover- |
age of Franklin addressed its
potential applicability to Section
504.

Consequently, many attorneys in
the labor and employment law
field are unaware of Franklin's
impact. Therefore, if an individual
currently has a pending case or is
about to file suit under Section
504, he or she should bring the
(continued on page 19)
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(continued from page 18)
Supreme Court’s decision in
Franklin, as well as the district
court's decision in Tanberg, to his
or her attorney's attention.

Mr. Phelen is also a member of the
American Trial Lawyers Associa-
tion and serves on the Executive
Committee of the Connecticut Bar
Associations Human Rights and
Responsibilities Section. He re-
cently wrote "Essential Functions
of a Job Under the ADA" which
was published in the January
1992 issue of The Federal Bar
News and Journal.

4 ° ®

Legal Update
by Gary E. Phelan, Esq.

he first ADA suits are now

being filed around the

country. Disability rights
advocates wasted no time taking
advantage of Title III of the Ameri-
cans with Disablilities Act by filing
complaints with the U.S. Depart-
ment of Justice against public
accommodations that are not
accessible to persons with mobil-
ity impairments.

Reportedly, the first-in-the-nation
suit was filed by Disabled in
Action of Metropolitan New York
against the Empire State Building.
According to the plaintiffs, none of
the mammoth structure's bath-
rooms are accessible to people in
wheelchairs and there are only
steps leading up to the building's
famous observatory. The group
has also filed suits against three
other large public facilities in New
York City.

In Washington, DC, an attorney
who uses a wheelchair has be-
come something of a local celeb-
rity by appearing on television and
radio talk shows to discuss Title
111 of the ADA and warn area
merchants that he would soon be
testing their doorways for accessi-
bility. True to his word, at last
count he had filed three suits,
including one against a prominent
clothier located on Connecticut
Avenue, about five blocks from the
White House.

The mother of a 12-year-old with
cerebral palsy is suing the Girl
Scouts of America because last
summer the girl was turned away
from summer camp due to the
group's inability to handle her
needs. Attorneys for the Valley
Forge, Pennsylvania area Scouts
said the complaint was premature,
since Title III did not go into effect
until January 26 of this year. The
Scouts say they want to work with
the mother and daughter, but
need information on the necessary
accommodations.

IN THE CONGRESS
Accessibility and The Hill

Meanwhile, on Capitol Hill itself,
the legislators who passed the
ADA (and did not exempt them-
selves from its provisions) are
themselves facing (informal)
charges of discrimination by one
of their own. Sen. John McCain
(R-AZ) has cosponsored a bill to
urge a review of “Congress’s
leadership on disability issues.”

For one thing, Sen. McCain noted,
only four visitor parking spaces

-- out of thousands on the Capitol
grounds--are reserved for persons
with disabilities. And all four are
regularly occupied by

senators’ vehicles. Perhaps even
more egregious, the office created
to assist visitors with disabilities
touring the Capitol (the Congres-
sional Special Services Offices) is
itself not fully accessible to per-
sons who use wheelchairs.

Sen. McCain, who became aware
of these and other problems when
he hired a staffer who is mobility
impaired, called on the Senate
Committee on Rules and Adminis-
tration to draw up new guidelines
to ensure full compliance by the
Senate with the ADA.

Senate Committee Wants to
Remove Damages Cap Affecting
ADA Suits

The Senate Labor and Human
Resources Committee passed by
voice vote a bill that would remove
the cap on punitive and compen-
satory damages available to
victims of intentional discrimina-
tion under the Civil Rights Act of
1991. If it becomes law, persons
suing for intentional discrimina-
tion under Title I of the ADA could
make claims for millions of dollars
in damages.

(continued on page 20)
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(continued from page 19)
As the Civil Rights Act of 1991
now stands (and as it affects the
ADA), the monetary limits for
punitive and compensatory dam-
ages are as follows: Companies
with more than 500 employees
can be sued for up to $300,000;
those with 201 to 500 employees,
up to $200,000; those with 101 to
200 employees, up to $100,000;
and those with 15 to 100, up to
$50,000.

Sponsored by Sen. Edward
Kennedy (D-MA), the measure
faces an uncertain future in the
full Senate and in the House of
Representatives, and would
probably face a veto by President
Bush, if it gets that far.

IN THE FEDERAL AGENCIES

EEOC Awards Contract Disability
Rights Group to Train Persons with
Disabilities about the ADA

The Equal Employment Opportu-
nity Commission (EEOC) has
awarded a $1 million dollar con-
tract to the Disability Rights
Education and Defense Fund
(DREDF) to teach people with
disabilities about their rights
under Titles I, II and III of the
ADA.

Some 400 people with different
disabilities from across the nation
will participate in the training,
with priority given to those with
organizational support for dupli-
cating the ADA training in their
communities. All participants will
be required to return to communi-
ties to train employers and per-
sons with disabilities.

In the first of two training phases,
participants will learn about their
rights under the employment,
public services provided by state
and local governments, and public
accommodations provisions of the
new law.

One hundred participants selected
from the first phase of training will
receive further instruction on Title

I requirements, regulations and
enforcement procedures as prepa-
ration for teaching others. Those
100 participating in the second
phase will focus on helping others
comply with the law and resolving
disputes in the most cost-effective
and non-adversarial manner
possible.

For further information, contact:
Reginald Welch, EEOC, (202) 663-
4900 (Voice);(202) 663-4494
(TDD).

¢ ¢ @
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DISABILITY POPULATION STATISTICS

The 24 million physically disabled can be categorized as:

2 million profoundly deaf - according to the National Institute on Deafness and Other
Communications Disorders of the National Institutes of Health (NIH).

20 million hard of hearing - according to the National Center for Health Statistics
(Both data are from the Center for Assessment and Demographics of the
Research Institute of Gallaudet University.)

900,000 blind - from a 1991 survey by the National Eye Institute (NIH); John Hopkins
University; and Wilmer Eye Institute.

1 million wheelchair users - Reports from the University of California, San Francisco.
The 43.7 million emotionally disabled can be categorized as:

39.9 million have mental disabilities. According to the National Institute of Mental
Health of NIH, the mental disorders ranged from schizophrenia to simple
phobias and anxieties.

13.8 million abuse drugs and alcohol. according from the National Institute on Drug
Abuse and National Institute on Drug Abuse of the Public Health Service.

The President's Committee on Employment of People with Disabilities has
listed a total of 43 million people with disabilities. This study is published by the
National Center for Medical Rehabilitation Research of the Medlantic Healthcare
Corp., a private health care provider network in Washington, D.C.

The listing is as follows:

22 million with hearing impairments, including 2 million deaf.
9.2 million with developmental disabilities (i.e. cerebral palsy).

5 million with mental illness.

2.5 million with mental retardation.

2.1 million with speech impairments.

2 million people with epilepsy - 4/5 take medication thus no seizure.
1.2 million partially or completely paralyzed.

1 million who use wheelchairs.

120,000 totally blind.

60,000 legally blind.

The National Council on Disability estimated that there are 36 million disabled
people (1988).

The Health and Human Services Department’s National Center for Health Statistics'
figure is 33.8 million disabled people (1984) is from the University of California, San
Francisco, whose disability statistics program is the only one in the country that tracks
impaired populations systematically. This program is funded by the National Institute
on Disability and Rehabilitation Research of the U.S. Department of Education.
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Readers Say They Are Ready And Able To Tak

w78 HE RESULTS ARE IN — people with disabilities

3 ely of careers.
CAREERS & the disABLED
presents the resulls of its First
Annual Reader Survey — a
profile of the éducational, vo-
calional, and social aspira-
tions of a random sampling of
500 of its nationwide audience
of college students and pro-
fessionals, plus results from
the survey that was published
in the magazine throughout
the 1991 volume year, which
represents a 46.2% rale of
response. We believe this
sampling represents an accu-
rate research study plus of
minus two percentage points
{rom our readership of 35,000
individuals who have mobil-
ity, hearing, visual. and hid-
den disabililies.

To gain a better under-
standing of our readers, we
asked them about their type of
disability, educational achieve-
ment, field of study, employ-
ment slalus, job responsibili-
lies, relocation preferences,
opinions about discrimination,
and if the Americans with Dis-
abilities Act (ADA) will enhance
their chances for employment.

In addition, we developed a
roster of the “Top 100 Compa-
nies” lhat respondents say are
sincere in hiring people with
disabilities, and fist those man-
ufacturers of high-technology
products that readers nole
have helped people with dis-
abilities 1o succeed in the work-
ing environment.

2

% a0 enlering an age of
nity with technical talent, interpersonal skills,
heightened self-esteem, and realistic expecla:
tions about how they can succeed in a wide vari-

enlightened job opporu-

And, by asking readers 10
offer advice 1o employers on
how o interact with people
with disabilities and to
job-seekers on how lo find
meaningful employment,
CAREERS & the disABLED's
survey educates college and
universily placement coun-
selors and human resource
professionals on how 10 bring
this pool of underutilized al-
enl into the diversified work
force of the 1930s.

The responses overwhelm:
ingly depicl a group of job can-
didates eager to join the main-
stream. The consensus is that
employers need 10 look beyond
the disability of the potential
employee and focus in on his
ot her abililies. Here is a sam-
pling of these stalements:

L]

“See individuals with disabili-
lies as the people we are. Look
al the person's gualifications
and abilities. And, consider the
positive aspects the individual
can bring lo the company.”

L

“Having a disability is not befter
or wotse than not having a dis-
ability. IUs just different. And
people with disabilities can do
everything a nondisabled per:
son can, just differently.’

L]

“Job candidates who happen
1o have a disability are intelli-
gent people, people capable
of making great contributions

62 » CAREERS & the disABLED * Winter 1992
8_007_all_Alb.pdf

to your company il only given
a fair chance lo show their
capabilities.”
°

*Look al the whole person —
his or her skills, attitude, past
employment history, and, most
of all, willingness to work hard
in a meaningful job."

TYPE OF
DISABILITY
Individuals who are mability im-
paired comprise 61.1% of the
respondents of the survey,
suggesting thal this particular
segment of the disability com-
munity is making strong head-
way in both the academic and

business worlds.

As one reader lells employ-
ers, "Concentrate on what our
abilities are. Let us show you
what we can do, what assels
we can provide. Slay away
from assuming anything. A per-
son using @ wheelchair may
not be able 1o stand, but he or
she can do many things. A per-
son with a diszbdlity does nol
apply for a job because of the
disability, but because he of
she can do the work."

Another respondent who is
mobility impaired adds, “Don't
look at the chair first. Don't
see the disability as a sign of
weakness. Give me a chance
lo prove my abililies lo the
best | can.”

People with hidden disabili-
ties represent 14.4% of the
total respondent pool. With a
tremendous emphasis loday
on cultivating the capabilities of
students who have learning
disabilities and with the open-
ness of individuals to reveal

olher non-visible impairments,
this portion of the disability
population has laken on
greater impordance.

One respondent reporls,
*My disability (dyslexia) has
made me work harder for what
| want in life. Il has taught me
delerminalion, dedication, and
a can-do aflitude thal mosl
‘normal’ people don't have.”
Another reader largels a com-
ment 1o employers. “Some hid-
den disabilities are often af-
fecled by environmental and
working conditions. Allow the
employee to make his or her
own judgments as lo whal he
or she can or can't do.”

The remaining respondent
pool consists of individuals
with multiple disabilities
(10.1%); people who are visu-
ally impaired (7.9%). and
{hose people who are hearing
impaired (6.5%). These re-
spondents declare that the
commitmenl of employers 10
reasonable accommodations
and workplace accessibility is
extremely imporfant to theif
job performance.

Some comments typical of
the sentiments our readers
express are: “Give us an Of
portunity 10 do the job wit
reasonable accommodations.
Find work that is suitable or
offer an allernative,” "Em-
ployers need to lrain those in
hiring positions who will help
put the interviewer al ease 10
help see whal accommoda-
tions can be made lo enable
fhe job candidate to do the
job well,” and “Many of us
who have disabilities are in-
telligent and capable of mak-
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ing greal conlributions if only
given a fair chance to show
our capabilities. Any money
used 1o adap! buildings, of-
fice space, of equipment is a
good investment that will
make it possible for us to do
our pan.”

A profile of respondents in-
dicale an average age of 36.6
years and a male 10 female
ratio of 57.2% versus 42.8%.
As for their marilal status,
31.3% of the respondents are
married, and 30.5% of those
answering the questionnaire do
have children.

FIELDS OF
STUDY
College studenls and recent
graduales who have not yel
found employment represent
a full spectrum of academic
interests. From business ad-
ministration lo fine arls ma-
jors, they demonstrate the vo-
cational versatility of people
wilh disabilities.
The ten leading career
fields chosen by readers and
the numbers of individuals re-
sponding by percentage are:
1. Business Administration
—14.3%

2. Counseling/Psychology
—12.4%

3. Special Education
— 9.3%

4. Computer Science
—6.2%

5. Sociology — 5.6%

6. Engineering — 5.5%

7. Vocational Rehabilitation

—50%

8. Accounting — 4.3%

9. Law—4.1%

10. Communications —1.9%

48_007_all_Alb.pdf
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According o our respon-
dents, employers need to be-
come open-minded about the
carcer potential of pecple
wilh disabilities. They want lo
be considered for the fast-
\rack 1o upward mobility. Ad-
vice lo personnel specialists
include, "Concenlrate first on
the ability of the individual.
Slowly increase the area of
duties and jobs for the person
while keeping an eye on the
employee's level, both physi-
cal and mental,” *When con-
sidering a promotion on your
staff, look at the individual's
record, particularly for atten-
dance, reliability, maturity,
and skills,® and “Don’t be
alraid fo challenge a person
just because a disability
might make things a fittle
more difficult. We will only
become responsible, produc-
tive members of society if we
are entrusted wilth meaningful
responsibilities.”

The next group of disci-
plines generated multiple re-
sponses from our readers.
These areas of interest include
international studies, informa-
tion science, mental health,
personnel, economics, humani-
ties, and banking/finance.

Other career options that
respondents cile are veleri-
nary medicine, industrial
technology, physics, zoology,
syslems analysis, journalism,
lasers, music, mathematics,
religion, fine arls, urban man-
agement, labor relations,
holel and reslaurant manage-
ment, political science, pho-
tography, and occupational
therapy.

3

\ The Demands 0f The American Workplace

 TYPE OF DISABILITY

I g

[ Mobility Impaired
{3 Hidden Disability
E3 Multiple Disabilities
B Visually Impaired
Hearing Impaired

“Treat people with disabilities |
like any other professional.
Promote us if we deserve it.”

[ Professional with high school diploma
[ College student
Professional with college diploma

Winter 1992 * CAREERS & the disABLED * 63
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Readers of CAREERS & the disABL
lo be sincere and committed fo hiring people with discbilities. The companies ore ronked

according o the frequency in which they were mentioned by our audience of college
students and professionals.

£

ED

ToP 10

IBM — 15.6%

Dy

were osked 1o lis

Readers report that the following employers, listed
with the percentage of the number of respondents |
citing that employer, do the best job in hiring and |
promoting people with disobilities: -

Federal Government — 10.0%

AT&T — 6.4%
McDonald’s — 5.1%

State Government — 3.8%

Marrioft — 3.3%
Ceneral Electric — 2.6%
Du Pont — 2.3%
General Motors — 2.0%
Boeing — 2.0%

Hewlett-Packard — 1.5%

Sears — 1.5%
TOP 25

*Cigna

*MCl
« NYNEX

TOP 50

Rounding out the top 25, in olphabeticol order, are:
* Amoco
«Citibank
slockheed
» McDonnell-Douglos
*Merck
*U.S. West
*Xerox

*General Dynomics
* Martin Marietia

sUnited Airlines

*Aelna * Americon Airlines

e Apple * Arthur Andersen
eBellcore +Blue Cross/Blue Shield
*Burger King »Chrysler

eCoca-Cola *Days Inn

*Delta Airlines *ford

*GIE 'Honeywell

*Hyatt eInlernal Revenue Service
* Mobil «NASA

¢Pizza Hut s Prudential

eProcter & Gomble  *Raytheon

*Sara lee «Sheraton
sSouthwestern Bell  *3M

*Union Bank *Westinghouse

>

t the componies that they believe

TOP 100

The following companies,
in alphaobeticol order,
were also cited os being
committed to employing
people with discbilities:
Abbott Loboratories,
Amdahl, BP Americo,

+ Brookhm Union Gos, Ciba-

Geigy, Department of En-
ergy, Dow Coming, Ecton,
Eli Lily, Encyclopedia Brit-
tonica, Friendly’s, General

Foods, Giant Food, Gloxo,

i Goodwill, Grummon, Hall-

mark, Hordees, Hortford
Insurance, Hughes, John-

. son & Johnson, Kaiser-Per-

manente, Kentucky Fried
Chicken, Lever Brothers,
Manufocturers Hanover,
Notionwide Insurance,
Mellon Bank, National
Westminster, NCR, New
York Port Authority, Pocific
Bell, PPG, Ponderosa,
Postal Service, Rodisson,
Ricoh, Rockwell, Shored
Medical Systems, Shorp,
Tandy, Tiffony & Co.,

. Unisys, USF&G, Veratec,

The following employers, listed in alphabetical order,
were mentioned by o significant number of respondents:

Wal-Mart, Wendy's,
ond Zenith.

Special Mention
Readers also noted the fol-
lowing employers, listed in
olphobetical order, os pro-

i gressive in their efforts to

. hire people with disobilities:

Allied-Bendix, Ameritech,
* Braun, Caldor, Digital, Holf-
" mon-laRoche, Holiday Inn,
llinois Bell, ITT, Macy's,

* Mitre, Mutual Of Omaha, |-

. Philip Morris, Simon &
| Schuster, UPS, Wong, ond
Woshinglon Post.

d! 748 007_all_Alb.pdf

64 *» CAREERS & the disABLED * Winter 1992

L}

A CH

EMPLOYMENT

STATUS
The Hatris Poll estimates that
nearly two-thirds of all people
with disabilities who wish lo
work cannot find meaningful
employmenl. CAREERS & lhe
disABLED's poll includes re-
sponses from 51.1% of working
prolessionals and 48.9% of
people who have disabilities
who are not able to find jobs.
(Please note thal the latter per-
cenlage includes an approxi-
male 25% share of college stu-
dents who are nol yet in the
labor force.)

When asked whal type of
work they currently perform,
readers cite a variely of job
responsibilities. Al the {op of
the list are the following fields
along with the percentages of
response:

1. Clerical — 12.1%

2. Counseling — 11.0%

3. Administration -— 6 6%

4, Computer Operation

—55%
5. Employmenl Man-
agemenl — 4.4%

6. Consulting — 4.3%

7. Accounting — 3.3%

8. Engineering — 3.3%

9. Law — 3.3%

10. Teaching — 3.3%

Readers indicale lhat em-
ployers need lo cultivate the
talents of employees with dis-
abilities in order for them 1o
achieve career fulfiliment. "Ac-
cept us for what we are. Thete
are many ways o do a job.

AVERAGE AGE

37 years
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{ALENGE, TO EMPLOYERS
{
Maybe the generally accepl: istration, software design and FIELD OF STUDY
able way is nol necessarily the testing, insurance, auditing, COLLEGE OR GRADUATE STUDENT
o, best way. And don't ciowd us.  lravel, mathematics, purchas- |
e - A happy worker does more ing, and independent living BUSINESS [T 2 a0/ s TR TR
0 than an unhappy one. Let us  cerier managemenl. ADMINISTRATION {171
i work in peace for awhile before COUNSEUNG/
e you check on us,” one respon- READERS PSYCHOLOGY
e- dent remarks. SPEAK OUT SPeCIAL R
9 In addition, readers sug- In an efforl to delermine addi- EDUCATION
of gest ways in which employ- tional priorities and prefer- CompUTER 3G
es ers can bring qualified peo-  ences of students and profes- SCIENCE RSt
s. E] ple with disabilities into the sionals who have disabilies, -
er ? workplace and provide a co- CAREERS & the disABLED SOCIOLOGY 3
xi- . operalive working experi- polled its readers (0 delermine 3
tu- i ence for them and their co- their opinions on 2 number of ENGINEERING §
he . workers and supervisors, matlers — the first, whether VOCATIONAL
“Treal us the same as any- (hey would accept a new job in REHABIUTATION E
of one else. Do not give us a different city. g
rm, preferential trealment. We Cementing their strong de- ACCOUNTING §
job don't want 1o be singled out sire 1o be conlributing mem-
» of of be made examples of. We  bers of the work force, 62.7% Law ESsRss
'ds just want to contribute 10 the of the respondents stale that
s of well-being of a company like they would relocale, while | COMMUNICATIONS
everybody else,” *Relax. 24 0% say they would not, and L el
People with disabilities are 33% are nol cerain. Thisde-
cople first. Don't be afraid  lemination 10 find employment 3
:"-* Fo agk questions — they help s also apparent in the advice IF EMPLOYED, TYPE OF WORK:
you learn. And, it's okay 10 that respondents offer lo those ﬁ? ]% o
be nervous al first,” and  who are seeking jobs. CLERICAL {1 £, s .
“Look for our abilities. Joy- For example, according 1o m?“ﬁ: ' ARy
fully introduce us to the staff” one reader, “Write a good ré- COUNSEUNG () | U0 = ddefuicsy
are three suggestions sub- sumé and cover lelter. Be 3 ';"'5"14 1
milled by readers. aware of your fighls as a per- ADMINISTRATION g UUZ
Other industries lo which  son with a disability. Develop COMPUTER E
our readers contribute are re- 2 positive aftitude and be as- OPERATION
cruiting, library science. sertive in your pursuit of em- EMPLOYMENT
em- human services, public ployment. Find oul what agen- MANAGEMENT E
> the relations, special education. cies and organizations can
dis- desklop publishing, retailing.  assist you in finding employ- CONSULTING :
mto ¥ merchandising, school admin- r_,/" e E
3 .| EMPLOYMENT s
' ] GENDER i 5] ]Ly ENGINEERING :
e ST.TR | | 0o o
0f | | vrenpord 8.9% i
Femcle 42.8 0 Lﬁ%u%:syco“ege:smdenh} TEACHING
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HIGH TECHNOLOGY
AND YOU

Which high-technology companies have been pro-
gressive in helping people with disabilities ossimilate
into the mainstream of American life? According lo
our readers, the following manufacturers, listed by the
percentoge of responses, have been in the forefront of
creoting devices that oid them in their daily living:
[BM — 49.3%
Apple — 18.3%
Hewlett-Packard — 3.8%
AT&T — 3.6%
Tondy (Radio Shack) — 2.8%
Xerox — 1.9%
Artic Technologies — 1.4%
Digital — 1.3%
Honeywell —1.1%

10. Sperry — 1.0%

In addition, Wang, Prentke-Romich, Novell, Unisys,
Kurzweil, and Microsoft received support from a sig:
nificont number of respondents.

The following companies, listed in olphobeticol
order, olso were mentioned by readers: Amsirod,
Blozie, Burroughs, COC, Commodore/Amiga, Com-
puter Associotes, Dota General, Dragon Systems,
Epson, General Electric, Lotus, Microlnfinity Services,
NCR, NEXT, Panosonic, Prime, Shorp, Telesensory,
Televideo, Texas Instruments, ond 3M.

A 05 SO i (9 1) o=

ment, but don'l depend on
them alone. Search on your
own for opportunities all over
the country.”

Respondents resoundingly
agree on lhe question of
whether companies currently
discriminate against hiring peo-
ple with disabilities. The survey
reveals thal 87.4% of readers
say that businesses do discrim-
inate, while only 12.6% slate
that they do not. In addition,
72.4% believe that people with
disabilities are discriminated

more than other minorily
groups or women and 27.6%
say lhey are not.

Readers do, however, point
out ways in which companies
can avoid or slop discriminatory
behavior. *Be sure the people
doing the hiring are not preju-
diced. Somelimes employers
are not aware that personnel
managers are not following
company poficies about people
with disabilies,” "Go o a local
organization that helps people
with disabilities or hire a consul-

66 * CAREERS & the disABLED ¢ Winter 1992
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lant who has a disability to im-
plement a program that is de-
signed from the point of view of
a person who has a disability,”
*In the interviewing process,
close your eyes and pretend you
are that person in a wheeichair,
and then borrow a wheelchair
and stay in 4 for 48 hours,” *Al-
tend conferences, visil homes,
and serve on commitiees that
help people with disabilities,”
and *Gel some qualffied people
with disabilities in decision-mak-
ing positions so that they can
make a difference" are an
assoriment of opinions offered
by respondents.

THE ADA
The Americans wilh Disabilities
Act (ADA), scheduled for im-
plementation regarding em-
ployment issues on July 26,
1992, has been hailed as the
most important civil rights legis-
lation since the Civil Rights Act
of 1964. Advocales, legistators,
and people with disabilities
look 1o this law as being a door
lo opportunity for them in the

job market of the 1990s.
Respondents concur —

If hired by a
company or !
government agency, |
would you relocate?

62.7%
no  34.0%
Maybe 33%

Yes
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64.9% say that the Americans
with Disabilities Act will en-
hance their chances for em-
ployment, while 27.6% slale no
and 7.5% are nol cedain al this
ime. Those lhal are uncertain
reflect doubls as 1o how
fiercely the law will be policed
and enforced.

One respondent lells em-
ployers, “Be aware of the laws
involved in hiring people with
disabilities. Be open-minded
and willing o make adapla-
tions. Treal people with dis-
abilities like any other profes-
sional. Promole us il we
deserve il. Realize thal our dis-
ability may require us lo exed
more effort to accomplish what
others can.”

The message that our
readers send is clear — em:

Do you think
companies

discriminate against
hiring people with

disabilities?

87.4%
12.6%

If yes, is it more so
than for members
of other minority

groups or women?

12.4%
21.6%

Yes

No

Yes

No
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ployers need lo offer individu-
als with disabilities an equal
and fair chance at employ-
ment and advancement. The
fact thal they have a disability
does nol mean thal they
should be treated differently
from other workers.

“Touch on our track record,’
Don'l let disability become the
main focus of the hiring pro-
cess,” *See beyond the physi-
cal barriers,” “Look al us, not
the disability,” “We have more
abilities than disabilifies,” *Try
to imagine how you would feel
if the lables were tumed," and
“The basic thing employers can
do is remember thal everyone
is one acciden! away from
being disabled™ are bul a few of
{hese emotional responses.

One respondent sums it up
by saying, “People with dis-
abilities have career polential.
We have, in fact, palience,
perseverance, and determina-
tion to reach our geals. Reap
the potential in us and help us
live a betier and more produc-
tive life." ©

Do you think that
the Americans with
Disabilities Act
will enhance i
your chances
for employment?

64.9% |
No 27.6% ‘:
Maybe 75% |

L i

Yes

1748_007_all_Alb.pdf
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“Be positive ond project a cooperofive
oftitude. Volunteer to discuss your dis-
ability 1o set the employer ot ease. Dis-
cuss your copabilities and be informed
obout the position and the company. Be
potient ond persistent.”

L]

“Dress for success. Be persistent and en-
thusiostic. Use your disobility to prove
you are a winner and a sfrong, deter-
mined worker. Dispel preconceptions by
being honest and open about your dis-
obility. Talk 1o other workers with dis-
abilities ond network.”

o
“Be up front. Don’t apologize for your
disobility. If asked, submit ways in which
you would toke chorge of ony situation.
Tell the employer what you will need to
be o productive feom player.”

o

“Be honest and straighforward ot the
interview. Do your homework and be
prepared. Try to identify ond predict
questions you might be asked, and have
solutions ready. Look professional no
molter whot job you are seeking.”

o

“Be compelifive — you must meet mini-
mum qualificotions. Remember that em-
ployers hire applicants becouse of their
ability to do a job, not because they
have a disability. All rules thot opply fo

“Don’t dwell on your disability. Believe
in your copobilifies. Consider volunteer
work 1o gain experience. Contact any

agency or group that could be even re-
motely helphul.”

CE TO JOB-SEEK

ODAY'S JOB MARKET is difficult for college groduotes, both those with
Tdisobili!ics and those without disabilities, to enter. Here is o sompling

of the advice that professionals offer fo those individuals with
disabilities who are on their way to corporate America:

'i

P

ERS |

“Discuss honestly what accommodotions

| you need. Don't put your disability be-

fore your ability. Remember thol the in-
terviewer may be disabled, too.”

°
“Have the best résumé, best suit or
dress, and best answers fo the inter-
viewer’'s questions. Show the em-
ployer that you are able to work out
solutions to onything that might arise.
Be yourself. Don't assume you will
get a job becouse of your Jisobiliry
— be qualified.”

[ ]
“Set goals. Be flexible ond adoptoble.
Know your needs ond express them

- clearly.”

.

“Mos! people are still very ignoront in
their deolings with people with disabil-
ities. They see o person with o disabil-

~ity ond think thot becouse someone

can’t see or walk that that someone
con’t do anything else either. The
greofest asset o person with a disobil-
ity looking for @ job can have is o

i beoming self-confidence ond on os-
~sertive manner. Do nol maoke excuses

for your disobility.”
’ L]

“Be your own odvocale in goining ac-
! cess lo froining programs. Be aware of

people without disabilities opply to us.”
L ]

innovations in odoptive equipment.”

°
: “Don’t be frustrated or abandoned, and
t don't give up. You will get an opportu-

nity to prove your ?reol obilities and
make the employers feel that they should

have hired you sooner.”

Winter 1992 ¢« CAREERS & the disABLED » 67
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WHAT

'VE LEARNED

Rolling Thunder

Evan Kemp Gets the Law Behind
the Only Minority Group Open to All

Interview by Ken Adelman

Evan Kemp starts enforcing the Americans With Disabilities Act this month. “The ADA," he

says, “will diminish disabled people's reliance on luck,"”

F or Evan J. Kemp Jr., chairman of
the Equal Employment Opportun-
ity Commission, the good news is that
the Americans With Disabilities Act—
legislation that he has championed
for 25 years—goes into effect this
month.

The bad news is that much of the
burden of the new anti-discrimination
law falls on his small agency.

He's used to change, however. This is
a man who, in the service of a cause,

s-6q' 7487007 all "ATb. pof

went directly from Ralph Nader to Ron-
ald Reagan.

Born in 1937, Kemp grew up in
Cleveland. He was 12 when a rare, po-
lio-like disease almost killed him, leav-
ing him able to walk only with difficulty.
He graduated from Washington & Lee,
and he went on to finish in the top 10
percent of his law-school class at the
University of Virginia.

But because of his disability—he has
used an electric wheelchair since 1971—

not a single private law firm would hire
him. Instcad he became an in-house
counsei for the Internal Revenue Serv-
ice. then spent thirteen years at the Se-
curities and Exchange Commission.
From 1980 to 1987 he was executive
director of the Disability Rights Center,
a Nader-sponsored advocacy group, and
taught a seminar on disabled people and
the law at Catholic University.

Then President Reagan named him an
EEOC commissioner—the first disabled
person on the five-member pancl that
enforces federal laws against job dis-
crimination. Three years later he be-
came chairman, replacing Clarence
Thomas. President Bush now has nomi-
nated him to a five-year term as EEOC
chairman.

Kemp's wife has been in a nursing
home since 1982, after she was diag-
nosed with a brain tumor. He lives in
Georgetown with his fiancée, Janine
Bertram, who in 1978 was scntenced to
prison in connection with a radical fac-
tion's bank robberics and bombings in
Washington State. She is now a public-
policy consultant.

With his agency's budget reduced
during the 1980s, and with the Disability
Act’s employment-discrimination provi-
sions for ‘most businesses taking cffect
on July 26, Kemp expects stormy times
in the months ahead,

In his tenth-floor office at 18th and L
streets, Northwest, its reception area
hung with framed photos of President
Bush signing the Americans With Disa-
bilities Act (ADA). Evan Kemp dis-
cussed what he's learned.

Q: How will the ADA affect people in
Washington?

A: It will affect people here as dramat-
ically as everywhere. IUs a grand experi-
ment—which will be successful. In the
United States we've chosen to main-
stream disabled people. not to consider
us a special group needing only more
medical treatment,

Q: Won'titinconvenience business?

A: Any change inconveniences. But
it's been very expensive 10 exclude disa-
bled people from society.

In 1986, the last year we have good
statistics, $169 billion of transfer pay-
ments—like Social Security Disability
Insurance and workers' compensation—
went to keep disabled people out of so-
ciety. We all pay for that, businesses and
individuals alike, through taxes. We
shouldn't have to pay so much.

Besides, businesses offering goods or

Pagé66:6f 18%
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services to the public should be pleased
by the legislation. There are 43 milhion
disabled Americans, We provide sub-
stantial buying power. The ADA 1§ in-
tended to integrate disabled people into
society. to help us enter regular stores
and buy things. I think now we will.

Q: How many of these 43 million
disabled people could realistically join
the work force?

A: At least 8 million. Look at my
case: 1 was denicd a job after graduating
near the top of my law-school class. 1
landed a GS-5 job as a bureaucrat but
was turned down for a job supervising
two employces—because 1 was in a
wheelchair. they told me. 1 eventually
sued the federal government and won. It
was a friendly suit. By winning | goaded
the government 10 issue helpful repula-
tions. By 1990 President Bush could ap-
point me head of the EEOC, to supervise
2,800 employees.

Clearly many other disabled have
been denied jobs. Many still are. T meet
people in nursing homes who could
probably make a better chairman of the
EEOC than me. They had bad luck: 1 had
good luck. The ADA will diminish disa-
bled people’s reliance on luck.

Q: How did you become disabled?

A: A neuromuscular disease. Kugel-
berg-Welander syndrome. 1 could still
walk. but in 1971 1 broke my leg. After
that | would often lose my balance. and 1
found it was easier to get around in a
wheclchair.

But that exposed me to all the negative
connotations of being so obviously disa-
bled. By then | was a GS-13. Yet after 1
began using a wheelchair, I never got
another promation. I was never in\ ited
to anather training course, even though 1
had the same strength and was as good a
worker as before.

Q: Why was that?

A: Attitudes. 1 hadn't been perceived
as disabled until I was ina wheelchair.

Q: Did you get depressed?

A: I became very depressed when 1
didn't get a job out of law school. I was
engaged to be married and broke the
engagement. She didnt break it; 1 did. 1
had expected to find a great job. 1 had
heard that hiring the handicapped is
good business.

Q: But you weren't really handi-
capped then, were you?

A: Sure 1 was, as much handicapped
as 1 am now. 1 wasn't in a wheelchair
yet, since I could still retain my balance
{o walk. But in many respects, 1 can do
more things in a wheelchair now than I
could walking then.

Q: Even with great grades from a
great law school, you weren't hired.
You suspect it was discrimination?

A: No, 1 don't suspect it. I know it. 1
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was told. This il happencd before the
civil-rights laws, so the law firmy could
tell me straight. | was interviewed by 39
firms and refused cold 39 times

Q: What did they 1ell you?

A: That as a young lawyer [ would

have ta travel a lot for deposions and |

the like, which would be a problem.
Q: Did they huve a point? Would you
hav ¢ had a tough time traveling around?
A: 1 could have done it, just as I've
done it since then. Besides, | would huve
worked harder. That's what many disa-
bled pcople do. To this day. 1 work a

long week and almost every Saturday !

and Sunday. We overcompensate.

Q: What docs discrimination feel
like?

A: Being a member of any excluded
group arouses all sorts of emotions and
reactions. Excluded people come to feel
that there's something wrong with them:
**Somechow, if 1 had been a litle better,
this wouldn't have happened ta me. ™'

Mostly it just hurtis—the unfairness of
it. The more someone is exposed to that
pain, the greater the tendency to pull
back from society. That's partly why the
unemployment rate for disabled people
is about 70 percent. The 30 percent of us
who do have jobs don't need an ADA 10
help us get and keep those jobs. It's the
other 70 percent that this and other rights
legislation helps.

Q: Do you still feel discriminated
against?

A: Yes. | meet people who won't ad-
dress questions or comments to me.
They "1l address them to those with me
who aren’t in a wheelchair. Servers at a
restaurant will turn to my friends and
ask, “*What does he want toeat?™”

More important, when issues arise
that I know a lot about, staff in the White
House won't call to ask my advice.

Q: Is that because you're head of a
relatively small agency or because
you're handicapped?

A: 1 think it's because 1'm handi-
capped. Sam Skinner, the White House
chief of staff, and his staff wouldn’teven
ask me to respond to Jerry Lewis's re-
quest for the President to fire me,

Q: Why are you fighting with Jerry
Lewis?

- A: Because 1've long opposed his
“*pity"" approach for raising money. In
his muscular-dystrophy telethon we're
portrayed as children or as people who
are so sickly that we're about to die. This
contributes to attitudinal barriers, which

“are the biggest barriers 1o the integration
of any excluded group.

Pity and compassion are close, but
there's a distinction. Last year Jerry
Lewis said that if he found out he had
Lou Gehrig's disease, he'd shoot him-
self. That's wrong. I know many people
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with this disease who are leading pro-
ductive lives, and will right to the cnd.
They shouldn’tbe stigmatized.

1 took on Jerry Lewis starting in 1981,
without much effect. But | have affected
Easter Seals and United Cerebral Palsy
campaigns—their telethons don’t repre-
sent disabled people as such pitiable
slereoly pes Now.

Q: So you'd have Jeiry Lewis drop
his annual telethons?

A: He could make adjustments. He
1alks about disabled people as if we're
children. unable to have adult views.

Jerry Lewis wrote to the President 10
say 1 should be fired. A week later, he
wrote to Skinner and raised hell that he
hadn®t gotten an answer.

I know this issue, I'm in the middle of
it, and yet I wasn't called. 1 asked Skin-
ner personally to read me the leter, o
please let me help with the response. 1
suggested that he offer 10 bring Lewis
and me together. And Iasked to read the
response before it went out. He and sev-
eral staff members assured me 1'd be
able 10, but I didn't get the chance. It was
a positive response, from my point of
view, but it did leave the impression that
the President thinks the telethon is a
good idea.

Q: Why weren’t you consulted?

A: Sam Skinner might not like me or
the ADA. I don't know. But one major
problem with being in an excluded group
is that it makes me think that they didn’t
call because I'm disabled. That they
think disabied people are children.

The Democrats now take credit for the
ADA. but we wouldn't have it without
the personal push by President Bush.
That's why I used to say that the Presi-
dent couldn't lose the disability vote un-
less he was caught in bed with 2 live
male and a dead woman. But the way
Skinner reacted costs the President voles
of disabled people and their families.
Skinner found the only issue that will
cost Bush this support.

Q: Docs discrimination happen in oth-
er ways?

A: Sure. People with disabilities are
treated differently abroad, where they're
wreated like medical problems. I was re-
cently invited 10 Czechoslovakia, and
when I 1anded at the Frankfurt airport an
ambulance took me to a special holding
arca for ‘‘Handicapped.'' Someone
asked if I wanted a bed. 1 didn’t need 10
be met by an ambulance and taken to a
place to lie down. It was ridiculous.

Q: Because of such experiences, do
you have more understanding for the
Situation of blacks or Indians or Chica-
nos in our society?

A: Yes. Unfair exclusion happens to
all such groups. But disabled people are
the only group that people of any race or
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scx or religion can join at any age.

1've been criticized as being con-
cerned only with disability. That's not
true. As a leader of the disability-rights
movement, I've pushed to enlarge our
civil rights alang with those of all other
excluded groups.

Americans have usually thought of
civil rights as a black issue. But every-
one must be included in society. We're

“Discriminationis bad
husiness. Any employer
who discriminatesis
excluding some highly
qualified people.”

not one nation yet. We're still a nation
being formed.

Q: Why is this so tough? Why do
people discriminate?

A: Differences make people uneasy.
They're uncomfortable with people un-
like themselves.

All excluded people feel this, which
binds them and makes them sensitive 10
other excluded groups. Boyden Gray,
the White House counsel, is a friend of
mine, a real champion of disabled peo-
ple. He was the only southerner at a prep
<chool in Massachusetts when many
northerners thought southerners were
bigots and mentally retarded. He felt
unfairly excluded then and has been sen-
sitive ever since.

Q: If people have been excluded, why
shouldn't they be helped by quotas?

A: I'm against quotas. And whenever
I address a group of disabled people and
oppose quotas, I get a ringing endorse-
ment. Quotas or preferences are very
detrimental 1o society. They engender
jealousy and resentment.

Q: At the EEOC, do you believe that
job discrimination is getting worse in the
United States?

A: No way to tell. Only one percent of
those who feel discrimination in the
workplace file charges with us. Overall,
employer-employee relationships are
atrocious. The decline of unions has
hurt—unions helped make the workplace
less discriminatory and hostile.

We've definitely leamned that discrim-
ination is bad business. Any employer
who discriminates is excluding some
highly qualified people from a particular
race, sex, religion, or whatever. He ends
up taking less-qualified workers.

Q: You're known as a conservative,
yet the ADA—and EEOC regulations—

put the federal government into the most
minute details of daily American life.
1sn’t that awfully interventionist?

A: | have trouble with both parts of
your question. 1'm not sure I'm all that
conservative, coming from a very Dem-
ocratic family and having voted the
straight Demaocratie ticket consistently
until 1983, 1'm a populist with libertari-
an leanings, and very suspicious of the
federal government.

Q: Still, you hear about towns in lowa
having 1o change their libraries 10 put in
ramps for wheelchairs even though no
disabled residents live there.

A: About 16 percent of the Amierican
people arc disabled, so I can't believe
that a town wouldn't have any. Why
haven't they used the library? Because it
was impossible for them to getin!

People complain about the expense.
At Duke University, they spent $1 mil-
lion to build a ramp into the chapel—but
it's made out of marble and it's so slip-
pery that we can'tuse it. In rain Or SNOW,
it becomes positively lethal.

The Republican National Commitice
long resisted handicapped-accessibility
changes in its headquarters as 100 expen-
sive. Then Vice President Quayle said
he wouldn't go there until they made it
accessible. We put up the money for it—
disabled people. 1 don’t think we should
have. but we did. It cost $27.000, which
was way too much, Sears Roebuck made
all the common-sense accessibility
changes in its Chicago headquarters for
only $7,000. Expense is just an excuse.

Q: What have you learned about over-
coming not just a physical handicap but
the depression that often comes with it?

A: Many of my friends with disabili-
ties have become acutely depressed.
When [ ask what is worse, depression or
the visible disability, every one of them
answers the depression. That was true in
my case, 100. Depression is much worse
than any physical disability. 1 felt some
of it when not getting a job out of law
school, breaking my engagement, being
10ld I couldn't become a supervisor.

But 1 became most depressed when
my wife developed a brain tumor in
1982. I was told she had only a few
months to live. She's still alive, living in
a nursing home, paralyzed on one side.
She sleeps a lot and has lost much of her
short-term memory. It keeps receding
and is now back roughly to when we
were married, September 1970. 1 don’t
know how I'm going to take it when it
goes back to before we met.

Q: How do you bounce back?

A: I was told then that I could take
drugs or undergo analysis, but that if 1
did neither—and didn't kill myself in the
meantime—I would bounce back in a
year to eighteen months. There's a natu-
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ral coming back. It happened.

Q: So there's nothing you did? Just
watched the clock?

A: Al first 1 denied being depressed.
Then 1 learned of the six or seven key
signs of depression--problems slecping
and cating and relating, the whole bit. 1
couldn’t do anything. My fricnds were
terrific and took over parts of my life for
me. But alter a year or so | recovered,
largely onmy own.

Q: The EEOC was in the headlines
during the Clarence Thomas/Anita Hill
hearings. Did all that help the agency?

A: No. We're an underfunded agency,
as we've been since our beginning in
1965. In the six months after those hear-
ings, the number of charges filed with the
EEOQC increased from 60,000 to more
than 68,000 across the board, and not just
in sexual harassment, Now that the Civil
Rights Act of 1991 and the ADA are kick-
ing in, we'll be hit with a 30-percent rise in
our case load. We'll be in desperate shape.

Q: You already are. There's an eight-
and-a-half-month backlog on the nearly
46,000 cases you have pending.

A: And it's expanding fast. What's
more, state agencies that investigate dis-
crimination complaints are cutting back.
So we'll have to take some of their load.

Q: Tell us your lessons of life.

A: People with disabilities go through
the same process as those who really are
dying. At the age of 12, T was told 1§
would die in two years, Later Iwastold1 |
would die in my teens. But 1 made a deal
with God to live 1040, |

Q: What was your deal? i

A: That 1 would lead a good life. 1|
became a Catholic and tried to serve.
I've been extraordinarily successful. 1
don’t know if that was because of hard
work or luck or something else. but |
think it was God. He's kept His part of
the deal and then some.

Q: You're 55. Do you have another
deal with God now?

A: No, I don'tplan far ahead. If some-
sody asks for my opinion, T give it with-
out thinking. *‘Gosh, this is going 10 !
afrect me down the road.” There may
not be a long road.

Q: Other big lessons in life?

A: That without resorting lo quotas or
preferences. we can bring groups 10-
gether. We wouldn't have an ADA if we
Sadn't gotien deaf, mentally retarded,
~iind, and disabled people all singing
‘rom the same hymnal. There are bigger
differences among them than among
Hispanics and African-Americans and
Asians. These groups have got 1o sit
together and talk about their common
problems. We've got to make integra-
tion happen throughout our society. IU's
the genius of America to take all kinds of
- »- ple in and make us one nation.
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By Charlotte Allen

Summary: Proponents of the Americans with Disabilities Act say it
will give millions of disabled citizens access fo many things in life
that the more chle-hodied among us often take for granted. They
also say the act will lead 1o a more productive economy as more
of the disabled join the work force. But some see the low as
potentially harmful, saying it places undue burdens on business.

abilities Act was sup-
posed to be the nice civil
rights law. No affir-
malive action, no quo-
tas, no punitive damages
— no damages at all, in
ENa s fact. Just civil fines on
the rare occasion that the Justice De-
partment caught an egregious viola-
tor and, for disabled workers denied
jobs or promotions, some back pay.

With such paltry rewards for liti-
gation, who would sue? Parties would
iron out their differences voluntarily.
That was the way it had worked after
Congress passed the 1973 Rehabili-
tation Act barring discrimination
against the disabled by entities re-
ceiving federal funds. In nearly two
decades the act has generated only
about 400 lawsuils. Everyone wants to
give a break to the disabled.

And so the disabilities bill breezed
through Congress after its 1989 intro-
duction. It had the backing of Pres-
ident Bush, who has two sons with
disabilities and who during the 1988
campaign promised that making it
easier for the disabled to get jobs and
hotel rooms and movie seats would be
part of his “kinder, gentler™ approach
togoverning. The law had the backing
of Bush's Equal Employment Oppor-
tunity Commission chief, Evan Kemp
Jr, himself a wheelchair user. And
the backing of President Reagan's
press secretary, James Brady, para-
lyzed in the assassination attempt on
his boss in 1981. And Senate Minority
Leader Robert Dole, with a crushed
arm from World War IT combat.

Add to that list Senate Labor and
Human Resources Committee Chair-
man Edward Kennedy, with a men-
tally retarded sister and a son who
lost a leg to cancer. And recent Demo-
cratic presidential contender Tom
Harkin, with a hearing-impaired
brother. And former California
Democratic Rep. Tony Coelho, who
has epilepsy and talked about the
“hidden army" of the disabled. Forty-
three million disabled people, said
Coelho. That's nearly one out of every
six Americans, your family and mine.

March 29, 1992

‘ he Americans with Dis-
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And so the law passed with just
token opposition — a 337-28 vote in
the House; a 91-6 vote in the Senate.
Bush signed iton July 26, 1990. There
were staggered phase-in dates so 4ll
affected could get ready in steps, ac-
commodate the disabled gradually, in
a “reasonable” way, as the language
of the act stated repeatedly,

Although a few provisions affect-
ing new transportation became effec-
tive shortly after the act's signing, the

EEOC chief Kemp expects a rise in employment complaints under the act.

first major phase-in did not occur un-
til a full 18 months later, Jan. 26 of this
year, when places of public accom-
modation with 25 or more employees
were required to take "readily achiev-
able” steps to remove barriers to
access by the disabled, so long as the
removal did not cause “undue hard-
ship" to the business. Later this year
the law's employment provisions will
kick in, and, gradually, smaller busi-
nesses will have to comply. How nice,
no problem. And then along came —

The hidden army of the disabled.
On Jan. 28, two days after the act’s
public accommodations provisions
went into effect, Marc Fiedler, a 36-
year-old Washington lawyer who has
been in a wheelchair since a 1975

automobile accident, filed four law-

suits in the District of Columbia Su-
perior Cowrt after spending the pre-
vious two days canvassing local busi-
nesses where he had had trouble with
access in the past.

The suits targeted two department
stores, a hotel and a multiscreen
cinema whose wheelchair spaces
were clustered in the back, instead of
scallered throughout, leaving no
choice of where to sit. The suits al-
leged violations of a District human
rights ordinance as well as the fed-
eral disability act. The local law al-
lowed Fiedler to ask for $25,000 in
damagesineach suiton top of the fed-
eral remedy of removing barriers.

“I'm not going out of my way to
find these places,” says Fiedler, who
had previously written letters to all
his targets requesting removal of
barriers, letters that he says were ig-

nored. "I asked for a ramp and they
said no when I called,” he says of one
of the department stores. “If in the
course of my going to shops, bars,
restaurants, movie theaters, I see
something, I'll let them know. I've
written to a number of other places,
and if push comes to shove, 1'll file
other lawsuits.”

_Fiedler's are not the only suits
filed under the act. The day before, a
deaf lawyer filed a class-action suit in
the U.S. District Court in Manhattan
on behalf of 200,000 hearing-im-
paired New Yorkers, alleging they
had no access to the city's 911 emer-
gency telephone service. A 12-year-
old girl with cerebral palsy has sued

the Girl Scouts, saying she was
turned away from summer camp last

Insight + 7

Page 43 of 187



This document is from the collections at the Dole Archives, University of Kansas

year and expected it to happen again.

The Justice Department, which
has authority to enforce the public
accommaodations provisions of the
act, has already received dozens of
formal complaints, including one
against the owners of the Empire
State Building, a target of demon-
strations by wheelchair users.

The Disability Rights Education
and Defense Fund, a national advo-
cacy group, has trained 5,000 dis-
abled activists as "barrier busters”
witha mission to seek out and file test

http://dolearchives.ku.edu

cases against violators among the S
million US. establishments affected
by the law, from giant shopping malls
down to one-person operations such
as home-based day-care centers that
the accommuodations provisions will
begin covering Jan. 26.

Fiedler is handling his litigation in
gentlemanly fashion. Woodward &
Lothrop, one of the department store
chains he sued, has already settled
with him, agreeing to widen a door at
its offending flagship store to fit
wheelchairs, and negotiations are

proceeding with his other three tar-
gets, He has no plans to try to collect
damages from any of the targets as
long as they agree to the accommoda-
tions he secks. "I'm not trying to ex-
tort money from anyone,” he says.
“Each of these lawsuits is costing me
several hundred dollars.”

Restraint like Fiedler's may turn
out to be rare. Observers predict the
real eruption of disability lawsuits
will come in July, when the employ-
ment provisions of the law take effect
and the Equal Employment Opportu-

S tH
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ne of the first beneficiaries of

the Americans with Disabil-

ities Act was Randi L. Rosen-

thal, a 29-year-old graduate of Stan-

ford Law School who sued the New

York State Board of Law Examiners

demanding that she be allowed four

days to take the state bar examination
instead of the usual two.

In a federal lawsuit filed Feb. 13,
she said that she suffered from se-
vere learning disabilities that in-
cluded dyslexia and attention deficit
disorder. She also asked to be allowed
to take the exam in a separate room
because the only way she can read a
text and remember its contents is to
say the words aloud, sometimes re-
peating them several times..

Long Island, graduated from Stan-
ford %\I:‘Iune. She sat for — and failed

after bar officials denied her request
for special accommodations. By the
time her second chance to take the

examination came in February, the
federal disability rights law was in"

effect.

Shortly after she filed her suit,
charging the bar examiners with vio-
lating both the disability law and last
year's civil rights act, state officials
reached an interim settlement that
allowed her the extra time and the
separate room. She is now awaiting
the results.

But the lawsuit is far from over
because Rosenthal’s lawyers have
asked for $550,000 in compensatory
and punitive damages for her mental

% Rosenthal, who grew up in Roslyn;

ew York examination in July®

the Lo

NG

distress and humiliation, along with
attorney's fees.

Because bar examinations test
quick thinking and time management
as well as legal knowledge and rea-
soning ability, the Rosenthal case
seems at first blush to stretch legal
protections for the disabled to their
outer limits. Bar exams are designed
on the principle that quick reading
and comprehension are essential to a
profession whose essence is the
wording of court decisions and stat-
utes. i

However, Rosenthal’s case is actu-
ally an open-and-shut one under the
Americans with Disabilities Act. The
1990 law specifically requires those
who_administer. trade and profes-
“signal Exams

cessible arrangements” to disabled

ﬁeople who cannot take the tests un-

er normal circumstances. Justice
Department regulations issued last
year — over some objection from bar
officials — make it clear that bar ex-
ams and learning disabilities fall un-
der thelaw, ~=i-- = < “9&%
Rosenthal, who is working as an
associate at the New York law firm of
Kaye, Scholer, Fierman, Hays & Han-
dler, says that all through law school
almost no one, not even her profes-
sors, knew about her disability (Stan-
ford gave her double time for exams
and like most law schools used blind
grading). The story she tells about
her academic career, which includes
a bachelor's degree from Brandeis
University and a master’s from Har-

vard University’s John FE Kennedy

10 offer-altérnative ac-

30

School of Government, is truly amaz-
ing. Too old to benefit from the 1974 |
FEducation for All Handicapped Chil-
dren Act, which made testing young-
sters for learning disabilities com-
monplace, Rosenthal was considered
a bright but lazy child.

“I did not know how to read at age
17, she says. “1 had never read as
book.”

After her Scholastic Aptitude Test
scores came back “horrendous” de-
spite tutoring, Rosenthal says, an edu-

cational psychologist tested her for |

the first time and discovered the dys-

lexia, a condition in which letters of |

words appear scrambled, and the at*
tention deficit disorder, which slows

her,comprehension and makes it dif; | (8
tﬁ‘%ﬂt&lé nbly. hcthe%_' &

GIILIOLZICRTO W
enrolled in a new program for learn-

ing-disabled students at Adelphi Uni;
versity,” learned hoﬁ'%}read; go

straight As and transferred to Bran-
deis.

Ateach stage, she says, the univer-
sities she attended required her 10
prove her disability by independent
testing, then gave her the double ex’
amination time and separate room
she requested.

In August she took and passed un-
der these special conditions the Mul-
tistate Professional Responsibility !
Examination, an ethics test whose
passage is a prerequisite for practic-
ing law in most states.

Rosenthal is working in Kaye,

Scholer's real estate department, “It's | [

perfectly suited for someone like me,”
she says. “I have great verbal skills, I
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nity Commission begins to receive
complaints. Kemp himself has antici-
pated that up 1o 15600 employment
complaints a ycar will be filed with
the EEOC, which has enforcement
authority over that part of the act.
The annual number of lawsuits could
be even higher, approaching the
115,000 cases filed each year under
older federal laws banning racial and
sex-based discrimination in employ-
ment and elsewhere,

There are a number of reasons ex-
pertsanticipate anexplosionof litiga-

http://dolearchives.ku.edu

tion. In order to be as inclusive as
possible, Congress purposely left the
definition of disability vague: “anim-
pairment that substantially lmits
one or more of the life activities of an
individual” Also in the interests of
flexibility, lawmakers declined to say
what a “reasonable” accommodation
would consist of, what “readily
achievable” means or even the kind
of "undue hardship” that a company
would have to prove to avoid making
a site accessible or a job performable
for a person with a disability.

Nor do the voluminous regulations
issued by the Justice Department
and the EEOC solve the definition rid-
dle. The Justice rules, for example,
contain alist of suggested barrier re-
movals— suchas widening doors and
installing vehicle hand controls —
that may be reasonable for some busi-
nessesand impose undue hardship en
others.

*The ultimate question is: What is
a reasonable accommodation?" says
Ronald S. Cooper, a Washington em-
ployment lawyer. “The bottom line is

)
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Jeredt .30nt's son, the late Vice President | selves of the special services.
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- midterm and wanted to take the final f= 5
~exarmination, a two-hour closed-book ™"
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form memories” She had failed the

test, in 10 hours with an open book.
Tacono refused 10°make the accomies
modation, offering her a choice of
special tutoring or dropping the class
without prejudice. SRSt S P
The young woman refused both
options, took the final and earned

als :

position where she had to push

herself, she actually could per-
form. I recommended that she havea
thorough evaluation of her problem.
It could be psychological or it could
be physical.”

He continues, “She wanted to be a
teacher. . .. If she got the testing, she
could be counseled about a vocation
which wouldn’t put her at a disadvan-
tage.”

Despite the skepticism of some
academics like Tacono, the trend in
higher education and other profes-
sions is to take learning disabilities
seriously and grant maximum ac-
commodations.

California, Connecticut and Penn-
sylvania have for several years al-
lowed alternative bar exams for
learning-disabled takers. The Dis-
trict of Columbia recently dropped
its practice of inquiring into bar ap-
plicants’ mental health history, cit-
ing the Americans with Disabilities
Act. '

Says Rosenthal: “We have a whole
generation of learning-disabled peo-
ple that we have committed so many
resources to over the last 20 years —
we have educated them, they have - -
been mainstreamed — that they are _
entitled to the same rights asanyone..... <. 1
else” A

Iacono says, “When you put herin a
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that the guidelines will be set by liti-
gation, at least for substantial em-
ployers. Litigation is a very long and
slow process. It means whole new
categories of experts” Other lawyers
are predicting that, given the vague-
ness of the law, it will be impossible
for judges to resolve many of those
lawsuits without a full trial.

But the major reason to expect
thousands of lawsuits has nothing to
do with the act itsell and everything
to do with legislation Congress
passed the following year: the Civil
Rights Act of 1991.
=3 he ostensible purpaose of

; the civil rights legisla-

; tion was to make it eas-
3 ier for people claiming
race- or sex-based em-
ployment discrimina-
tion to prove their cases,

: & by rolling back recent
Supreme Court decisions that had
shifted the burden of proof in such
cases away from employers. The 1991
law ended up greatly expanding the
damages available in those kinds of
lawsuits, which are governed by a
1964 civil rights law. And that 1964
law, which contains provisions for
public accommodations and employ-
ment, was the model for the Amer-
icans with Disabilities Act.

The 1964 law, like the disability act
in its original form, limited relief for
victims of job discrimination to back
pay and reinstatemient. The 1991 law
allows compensatory damages (de-
signed to cover emotional suffering)
and punitive damages in job discrim-
ination cases. It also makes clear that
the disabled are entitled to collect
them. The 1991 law also allows the
disabled to collect compensatory and
punitive damages from public enti-
ties under some circumstances.

Without the compensatory and
punitive damages allowed by the 1991
civil rights law, the Americans with
Disabilities Act probably would have
achieved its aims without many law-
suits. With damage awards allowed, it
is an invitation to hire lawyers and go
to court, which ups the financizl ante
considerably.

The 1991 law also allows jury trials
for the first time in disability rights
and other job discrimination cases.
And although Congress put caps
ranging from $30,000 to $500,000 on
punitive damages in disability and
certain other kinds of job discrimina-
tion lawsuits, a bill is moving through
the Senate that would remove those
limits. The EEOC has promised to

"‘. 2 W
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on every claim it gets.

Jerry Mashaw, a Yale University
law professor specializing in disabil-
ity issues, was an early defender of
the Americans with Disabilities Act,
writing to refute economists' argu-
ments that the costs of complying
with the 1990 law could hinder busi-
ness growth., He pointed to the rel-
atively few suits filed under the 1973
Rehabilitation Act, with its strictly
limited remedies, as an indication
that most disabled people would
rather negotiate for their rights than
sue for them,

Now, Mashaw is not so sure. "l
didn't consider the punitive damage
issue,” he says. "You add punitive
damages to anything and you're go-
ing to get litigation. There's some
backup of folks out there who are dis-
appointed and frustrated with the
way they've been treated, and it's go-
ing to take five years at least to get
through the lawsuits."

“Eyery building in the United
States is in violation of this law,” says
Richard Epstein, a University of Chi-
cago law professor whose new book,
Forbidden Grounds, argues against
all antidiscrimination laws.

The interesting political question
is how a potential bonanza for lawyers

ad and vagye: 20
~ impairment thal =

substantially limifs one or —
" more of the life activities of |
2 an individual.” Also in the ©
= “interests of flexihilify,“ =
- Tawmokers declined fo soy -
whal o “redsonghle”
“dccommodation would
¢ Teonsistof.

and professional disability experts
came to be backed by an administra-
tion whose vice president, Dan
Quayle, preaches U.S. economic com-
petitiveness and has called, with
White House backing, for the virtual
abolition of punitive damages. The

Americans with Disabilities Act has
led to probably the most far-reaching
regulations on the country’s books.
Unlike other civil rights Jaws, it calls
for businesses not to refrain from
certain actions, such as discrimina-
tion against blacks or women, but to
take positive steps to modify their
premises and work rules. Critics call
it more a mandated benefits law than
an antidiscrimination law.

The act also reaches tiny busi-
nesses — a basement neighborhood
hair salon, for example — that have
typically been exempted from the
purview of federal regulations. And
with its stringent architectural rules
for future construction, it promises
changes at the most mundane level.
“Will federal regulation change the
look and feel of everyday objects?"is
a seminar topic at an upcoming furni-
ture industry convention. The answer
is yes. The new trend is called “uni-
versal design.” Translation: no more
shag rugs (too hard to roll across) or
doorknobs (handles are easier to
manage).

What happened, of course, is a tri-
umph of compassion. Listen to San-
dra Swift Parrino, chairwoman of the
National Council on Disability, the 14-
year-old federal agency that wrote
the first draft of the Americans with
Disabilities Act. Parrino’s oldest son
has been in a wheelchair since early
childhood.

“So many places are inaccessible
for him,” she says. “He adores the
Dallas Cowboys, but you can't sitin a
stadium. You're constantly being told
you're in the way. I would take him to
the Metropelitan Museum [of Art in
New York], and I couldn't get a cab to
stop for us. When my son was in mid-
dle school, there was a meeting and
one of the teachers said, ‘He should
be with his own kind! I went up to him
afterwards and said, 'If someone
crashes into your car and you are
paralyzed from the neck down, do
you want someone 1o say, ‘Put him in
a nursing home?' Nobody trained me
for this job. I thought I was going to
have a healthy little boy."

Almost everyone on the 15-mem-
ber National Council is disabled or
has a close relative who is. So it was
that although they were all appointed
by the antiregulation Ronald Reagan,
they also supported an even stricter
antidiscrimination law than the one
that finally passed.

The handful of diehards who op-
posed the bill knew they were fight-
ing a lost cause. “Certainly every
time you have the White Hoyse o
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like that, there isn’t much you can do,”
says an aide to Republican Rep. Dick
Armey of Texas, one of the oppo-
nents. “We spoke against it," says the
aide. “We said it was part of reg-
ulatory overkill, that it was just a
boon for lawyers, that we ought to
depend on the goodwill and common
sense of the American people rather
than lawyers in Washington."

The National Federation of Inde-
pendent Business, whose members
include 500,000 small businesses, put
together a coalition of large and small
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The disohilities ad will require businesses to adopt more changes such as speci

entities in 1989 to fight the law’s pas-
sage. Six months later, all the large
businesses and their trade organiza-
tions had dropped out, apparently
fearing publicity and picketing by the
disabled. The U.S. Chamber of Com-
merce, the National Association of
Manufacturers — gone. The feder-
ation cut its losses and concentrated
on winning minor concessions such
as a tax credit for small businesses
that remove barriers.

The forces that led to the business
coalition disintegrating persist and

al hand-activated doors.

can be seen in the divergent attitudes
toward the law expressed by large
and small companies. The bigger the
company, the more it will have to
spend to comply with the new reg-
ulations. That goes without saying.
Though it is unclear what the courts
will ultimately decide it means to take
“reasonable” steps to accommodate
the disabled, it's clear the concept
will be closely tied to a company's
size, number of employees and finan-
cial resources.

Bigger companies, with bigger
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countered in almost every story
about the Americans with Dis-
abilities Act and is enshrined in the
law itself. Tt is the number of Amer-
icans who “have one or more physical
or mental disabilities,” declares the
first sentence of the act. The sen-
tence continues ominously: “This
number is increasing as the pop-
ulation as a whole is growing older”
Now, 43 million is a very large
number, nearly one out of every six
inhabitants of the United States. And
it turns out, as Insight learned from
the public and private entities that
collect statistics on disability, that 43

Forty-lhrce million isa number en-

Blind { ver IBQM -
i wheelchairs 1M =

Physically impaired*
338 M

Total 87.5M

.-i

:

million is also a bogus number. On the
one hand, the number of physically
disabled Americans may double or
triple under the act’s definition of dis-
ability: an “impairment that substan-
tially limits one or more of the major
life activities of the individual” On
the other hand, 54 million American
adults have mental, emotional or sub-
stance abuse problems, according to
official estimates. So the 43 million
figure could be a severe undercount
of the population covered by the act.

Where did the number come
from? The original draft version of
the aét that the National Council on
Disability prepared in 1988 men-

form of physical handicop; estimales vary
: *"depending on the definitions and
= statistical methods adopted.
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tioned a total of 36 million disabled that
people. The Health and Human Ser- tion
vices Department’s National Center Bur
for Health Statistics cites a lower lo- . Vi€V

tal; 33.8 million, with 2 million of
those in institutions. The center's fig-
ure comes comes from the Univer-
sity of California, whose disability
statistics program in San Francisco
is the only one in the country that
tracks impaired populations system-
atically.

The university arrived at the fig-
ure after conducting a survey in
1983-84 that showed 32.5 million peo-
ple with conditions that limited their
activities. The extra 1.3 million peo-
ple represent the likely 1990 total
given overall population increases,
says program spokeswoman Karen
Miller.

“That's people experiencing phys-
ical impairments,’ Miller explains.
“That means impaired but not neces-
sarily disabled as the act defines it. §
But on the other hand, the figure
doesn't include mental disabilities.”

What about the 43 million the act
mentions? “It’s a good figure, but it’s
not the most accurate figure,” says j
Miller. “It was probably put in there
as a way of getting in those people
who are definitely disabled but who {
aren’t physically disabled.”

The University of California study

does not indicate how many jmpair-.

‘fen g’%rﬁnslate 'fﬁbtg' out-and-out dis-

abilities. When the National Council i
¥

on Disability drafted a 1986 report
calling for massive antidiscrimina-
tion legislation and federal aid pro-
grams for the handicapped, another }
resource it had for counting the dis-
abled was the 1980 census report. In |
that report, 22.7 million people ages
16 to 64 said they had disabilities that
affected their ability to work; one-
third of those said they were working
anyway. All but a small percentage of
those reporting disabilities were over ¢
35

A Census Bureau report issued in
1986 found 13.5 million people who
were unable to perform such basic
physical activities as seeing, hearing,
speaking, walking, using stairs or
lifting. The 1990 census figures
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showed 14.7 million Americans ages
16 to 64 reporting a work disability, 8
million fewer than in 1980.

The disability council also com-
missioned a poll by Louis Harris &
Associates in 1986, Asking questions
that focused not on peaple’s participa-
tion in the labor force, as the Census
Bureau had, but on their subjective
views of themselves and their impair-
ments, the Harris poll found a dis-

" abled population of 30 million to 32

million, 58 percent of them over age
5S5. The council decided the Harris
figures represented an undercount
and rounded the number up to 36 mil-
lion in its preamble to the draft ver-
sion of the act it presented to Con-
gress. By the time the act had mean-
dered through congressional com-
mittees and Congress passed a final
and somewhat different version of it
in July 1990, the figure had crawled

up to the 43 million that is now part
of national folklore.

hen asked to visualize a per-
w son with a disability, most

people think of someone who
is blind, deaf or permanently in a
wheelchair. These impairments ac-
count for the bulk of the physical al-
lerations an environment must un-
dergo to accommodate the disabled,
and people with these impairments
receive the most public sympathy, the
most willingness by employers and
others to go the extra mile.

The blind, the deaf and wheelchair
users combined account for less than
2 percent of the U.S, population.
There are slightly more than 1 mil-
lion wheelchair users in the United
States, the University of California's
disability statistics program reports.
A 1991 survey conducted by the Na-
tional Eye Institute, Johns Hopkins
University and Baltimore's Wilmer
Eye Institute found 900,000 blind
Americans age 18 and over. About 2
million Americans are profoundly
deaf (beyond assistance by hearing
aids), according to the National Insti-
tute on Deafness and Other Commu-
nications Disorders.

People with AIDS have protection

Aunder the Americans with Disabil-

‘ities Act, but they, too, account for a
small segment of the population. An
estimated 1 million Americans test

Easmve for the human immunodefi- |

iency virus, typically without “visi ]

‘ble symptoms; of those, about 210,000

http://dolearchives.ku.edu

had full-blown AIDS as of Jan. 31, the
Centers for Disease Control report.
In contrast to the relatively small
number of Americans with physical
disabilities, the number of people
who might claim protection under
the disabilities act because of mental,
emotional or substance abuse prob-
lems is potentially large enough to be

frightening to employers. According .

to the National Institute of Mental
Health, same 39.9 million people, 21.7
percent of the US. adult population
of 184 million, have mental disorders
ranging from schizophrenia or se-

vere depression to simple phobias-

and anxieties. Another 13.8 million,
7.5 percent of the over-18 populauon.
abuse alcohol or drugs.

Unlike the blind, the deaf anQ
Wheelchair users, people with psy*
chological or chemical problems get
little sympathy as potential employ-

ees and customers. Most people be-.

lieve that the severely mentally ill ="

should not be working and that those
who demand accommodation for
milder problems spell trouble for su-
pervisors and coworkers,

The government seems to have
been sensitive to some of these con-
cerns. Congress excluded users of il-
legal drugs from the disability act's
protection. The Equal Employment
Opportunity Commission's reg-
ulations state flatly that a spectrum
of personality traits with negative so-
cial overtones — including kleptoma-
nia, pyromania, compulsive gam-
bling, transsexualism, pedophilia and
voyeurism -— do not qualify as dis-
abilities. These regulations may not
stand up in court, however. A human
rights commission in Florida re-
cently ruled that a county jail dis-
criminated illegally when it fired a
male guard who started dressing like
a woman on the job.

The much-used 43 million figure
thus bears no relation to the actual
workings of the law. While mandating
architectural and other physical
changes in public sites and work-
places that will benefit far fewer than
43 million Americans, it obscures the
fact that, nurnencally speaking, most
of the beneficiaries of the Americans
with Disabilities Act are not the phys-
ically impaired but the emotionally
troubled. Had the number not ac-

quired a life of its own, Congressand = _
the public might have Shad some secs

ond lhoughts about the Iaw. —CA

e SRR

March 29, 1992

s-leg_748_007_all_Alb.pdf

|
pockets, are also likelier to altract
more and bigger lawsuits. They are
also, at least on the record, the big-
gest adyocates of the Americans with
Disabilities Act. Corporate public re-
lations officials at retail giants such |
as Sears, or huge manufacturers
such as Coca-Cola, have only positive
things to say about the act, enthusias- |
tically pointing to years of voluntary
efforts to accommodate disabled

workers and customers.

Moving down the size ladder to a
business world in which corporate
public relations is not a full-time and
carefully honed art, there is mark-
edly less optimism about the act. The
owners of several small businesses
Insight contacted expressed antago-
nism toward the federal government
and the courts and fear that the law’s
main effect will be pointless expense
that benefits few of the disabled.

Hereisasampling of attitudes and
compliance efforts at three compa-
nies, from large to small, that were
willing to discuss for the record how |
they are being affected by the Amer-
icans with Disabilities Act:

Marmioft Corp.: Hotels (161,000 rooms in
700 facilities); restaurants; time-
share resorts; food service contracts
for airports, hospitals, toll road stops.
businesses and schools; senior living
centers; corporate child care con-
tracts; golf course management; con-
ference centers, operating in all 50
states and abroad. Gross annual rev-
enues: $8.3 billion. Number of em-
ployees: 187,000. Headquarters: Be-
thesda, Md.

The publicly held, high-gloss Mar-
riott, which styles itself as a “hos-
pitality company,’ its hotels as "lodg-
ing products” and its employees as
“associates,” is the firm that advo-
cates for the disabled point to as a
shining example of how to comply
with the letter and spirit of the dis-
abilities act. So eager is Marriott to
protect its handicapped-friendly im-
age that it was one of the few large
U.S. businesses that did not sign on to

(continued on page 26)
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the 1989 coalition that tried to block
passage of the act.

What does complying with the act
mean for Marriott? A lot of time and
expense, its managers say with pride.

he disability act’s em-
ployment provisions do
not go into effect until
July 26, but the com-
pany's equal employ-
ment staff of 10 profes-
sionals and four support

- personnel has already
set up a program to train Marriott's
24,000 managers and their subordi-
nates in interviewing and hiring dis-
abled applicants.

“We started the process some time
ago, even before the ADA was signed
and the regulations were issued," says
David Sampson, Marriott's vice pres-
ident in charge of equal employment
opportunity. At Marriott, as at most
large U.S. corporations, preventing
and dealing with job discrimination
disputes is a full-time job for a high-
level executive. Sampson says that he
and one or two other members of his
staff devote as much as 35 percent of
their time to the disability act, some-
times bringing in lawyers from Mar-
riott’s legal staff.

Although the disabled already ac-
count for 6 percent of Marriott's em-
ployees, and the company has a repu-
tation for working productively with
mentally retarded employees and
other people once regarded as unem-
ployable, Marriott is leaving nothing
to chance. Its human resources de-
partment has put together a 10-hour
sensitivity training program that
managers will first go through them-
selves, then lead their subordinates
through. “It’s called ‘Breaking Down
Barriers, " explains Sampson. In five
two-hour sessions,
groups of employ-
ees will do such
things as pretend
they have a disa-
bility and then dis-
cuss how the com-
pany could accom-
modate it. Con-
ducting the ses-
sions is expected
to become a full-
time job for sev-
eral employees at Marriott.

At the public accommodations
end, Marriottalsoacted early: A com-
pany representative sat in on the reg-
ulatory negotiation sessions that
were part of the six-month rule-

s-leg_74g 007_all_A1b.pdf
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making proceedings (December
1990 to June 1991) at the Justice De-
partment, which is charged with en-
forcing the accommodations provi-
sions of the act. “The people writing
the law were not design profession-
als," explains Robert Reinders, Mar-
riott's design manager.

Marriott is inspecting the thou-
sands of properties it operates 1o see
what kind of “readily achievable"
changes — such as ramps for wheel-
chairs — it needs to make to comply
with the law. Fortunately, "we're a
proactive company,” says Reinders.
For the past 10 years, all new Mar-
riott construction has been in volun-
tary compliance with disability-
friendly architectural guidelines is-
sued by the American National Stan-

cility will have at least one $1,300 kit
containing a telecommunications de-
vice for the hearing-impaired, a vi-
sual fire alarm, an under-the-pillow
vibrator that operates as an alarm
clock and a closed-circuit decoder for
the room’s television set.

“Eventually we're all going to
benefit from things like larger bath-
rooms,"” says Reinders. 1 look at the
ADA as an opportunity.”

Sweetheart Cups: Manufacturer of pa-
per and plastic drinking and eating
utensils, operating 16 plants and
warehouses throughout the country.
Gross annual revenues: $800 million.
Number of employees: 9,000. Head-

quarters: Chicago.
At the far smaller, privately held

DON PHEISER. INWGHT

dards Institute, a private group. One
of Marriott's regulatory lobbying ef-
forts was to persuade Justice to use
the guidelines as a basis for its reg-
ulations. The department came fairly
close to what Marriott had wanted,
requiring a few
more rooms per
facility to be ac-
cessible to dis-
abled customers
than the guide-
lines and mandat-
ing such amenities
as roll-in showers.
Marriott, like oth-
er businesses, will
have to comply
with the regula-
tions only in future construction,
Marriott is spending more than $1
million to comply with one specific
feature of the regulations: a require-
ment that deaf customers have ac-
cess to telephones. Every Marriott fa-

Sweetheart, figuring out how to com-
ply with the Americans with Disabil-
ities Act is the responsibility of just
two employees: general counsel Vic-
tor Copeland and paralegal Jane Ban-
ta. They make up half of Sweetheart’s
two-attorney, two-paralegal legal de-
partment, and learning the act is a
full-time preoccupation for Banta,
who also handles employment and
real estate issues.

“I've put in well over 150 hours on
this,” she says. “I've got the EEOC and
the Justice Department regulations.
It's somewhat of a burden on a com-
pany that doesn't have existing re-
sources to hire anyone to work on this
or delegate the work to someone. We
have had tolet other things go to work
on this"

Nonetheless, says Banta, Sweet-
heart set up — or at least started set-
ting up — an internal compliance pro-
gram last year, several months before

the public accommodations paPsgeb|
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Marrioft is pleased to provide
phones for the hearing-impaired,
special fire alarms and entrances
that accommodate the disabled.

FE T I L

the act went into effect. She says, “It's
just such a tremendous project that
we couldn't get it done before the ef-
fective date. We've more or less made
sure that the buildings comply and
that the employment affices are ac-
cessible”

Banta has been holding training
sessions for plant managers and hu-
man resources people and working
on her other major project: revis-
ing Sweetheart's employment appli-

.cation and preemployment testing

ures, “We wanted to use the

word ‘disabled’ instead of ‘handi-
capped, We've reworded the ques-
tions dealing with ‘Do you have a
physical or mental disability that
would prevent you from working?’
into what the regulations say we can
ask. In the old days, we would just
ask: 'Can you or can't you do this
job?' ™

Sweetheart already has several
employees who are blind, deaf or in
wheelchairs, but so far, Banta says, no
Sweetheart employee has made a for-
mal request to be designated as dis-
abled and to have the company make
specific adjustments to accommo-
date him or her. That may be because
the employment provisions of the law
do not go into effect until July. “I'm
sure we have a whole realm of people
we don't know about,” she says. “Once
July 26 comes around, we'll have
whole new set of problems.”

Banta has an idea of what those
problems might consist of, for al-
ready some lawyers and agencies are
proceeding as if the law’s employ-
ment provisions are in effect.

“The company doesn’t accommo-
date work schedules,” she says. “If we
have a full-time opening, it's a full-
time opening. But part-time is listed
as a reasonable accommodation in
the regulations. We have had a couple
of terminated employees initiate dis-
crimination complaints or hire attor-
neys who said, ‘“You're not complying’

IT TAKES TWO TQ_TARGO
Your Simplistic System ——

For Self Survival - @“T
M. L. WITTMANN

L 2 ” '
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FED UP? ARE YOU FED UP

with a sick society that gets sicker,
wars that breed wars, political
hypocrisy, continued loss of personal
freedoms, bleeding hearts?

Then IT TAKES TWO TO TANGO is
MUST reading - for your sake.

Mosl of us are familiar with George Orwell's
rovocative humor - But - What's new? Expose
ks are important - they make us more aware of
governmental abuses but after you r nize such
gross bureaucralic abuses then what? Wiile your
congressman or the edilor? What personal aclions
will help solve your need to "do something about it.”

THE GREAT PLANET EARTH

WILL SURVIVE BUT-
are you knowingly or unknowingly becoming a
cynic? Countless millions are and with negative
results. Your survival is #1 but a cynical survivor
can become a living zombie - survival without peace
of mind.
So what's new? IT TAKES TWO TO TANGO -
perhaps the mos! provocative book you'll ever read
and writlen by a provocative author - Max L. Wiitmann
whose previous book “The Corporate Father” was
featured in the Wall St. Jounal and N.Y. Times
and received excellént revews including thal of
Dr. Norman Vincent Peale who praised the author as
having "an unusual and engaging writing style -
provocative and of some real creative thinking®.
This book is mere than provocative. It dramatically
covers new thoughts and insight on old values and
principles touching upon a myriad of subjects:
HEALTH - IMMUNITY - DIET - AIDS -
CANCER - MINORITIES - CHURCH -
COMMUNISM - CRIME - JUDICIAL
ABUSES - THE ARTS, efc., efc. - and |
individuals too conltrasting FDR vs. AL
SMITH vs. JFK, as well as REAGAN
vs. THATCHER, elc,.
We have all more or less been sucked into “the life
of Riley". Let's not kid ourselves - our freedoms have
eroded to the point of no retum.
So - how do we accept this sick trend?
Read IT TAKES TWO TO TANGO - Come - join and
explore the wonderful world of two's 'cause it takes
two lo tango AND - for a good cause -YOUR SURVIVAL!
Now In paperback - limited edition this printing
does not permil distribution to book slores.
Avaflable by mall only - regular price $9.95. Order
now for ime limited price of onlfy $6.95.
Remittance with order and all postage/handling |
prepaid (Fl. addresses add sales tax).
WITMARK PUBLISHING, Co.
Hobe Sound, FL. 33475-1066
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In one instance, the employee did not
want to work overtime. She has
smoke sensitivity and hypertension,
high blood pressure. It's really a
union issue, and we haven't had to
deal with the act. But a slate agency
recognized the act as being in effect.”

Banta adds, “Some of the things
listed in the act as reasonable are for
the employer a hardship. In a small
office, when an employce wants to
work part-time, it can be a hardship,
and sometimes even in a larger one.
There’s a question of whether some-
one who can work just mornings has
to be accommodated under the act.”

Dorothy’s Ruffled Originals: Manufactures
custom curtains and bedding for the
upscale dual-income market, oper-
ates eight retail stores, mostly in the
South, and a mail-order catalog di-
vision. Gross annual revenues: $9
million. Number of employees: 100.
Headquarters: Wilmington, N.C.

Dorothy's is an archetypal family
business that Chuck and Dorothy Noe
started in their garage in 1976. Doro-
thy is the designer, Chuck the chief
executive officer, running the entre-
preneurial end of the business witha
management staff of 15.

“Basically, we're not in any kind of
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One of Dorothy’s owners says rasshouldn't be requir when not needed.
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employment mode because of the re-
cession,” says Chuck. "But we have
hired disabled people without dis-
crimination for a long time. We've
hired some people who have had a
difficult time with disabilities — 1
won't give you the specifics because
I don't want to violate their privacy.
We've found they've made good em-

ployees.”

handouts from the Small
d Business Administration
and the National Fed-
eration of Independent
Business. With the help of
an outside personnel expert he has
used in the past, he plans to conduct
a three- or four-month audit of all the
operations, especially the company's
interviewing and hiring methods.
“It's not something you can do over-

night,” he says.

As for the public access aspects of
the law, he says, “We've done a lot of
this already because we grew during
the 1980s," when local laws started
mandating accommodations for the
disabled. “We've had the handi-
capped ramps and the bathrooms put

o far, Chuck hasn't seen a
copy of the ADA reg-
ulations; he is relying on

= (e
— -

in— we did all that stuff, even though
we havent hired a lot of people in
wheelchairs. We're a progressive
company in that direction.

“I don't see a problem with the act
and its intent,” says Chuck Noe. "I see
a problem with the language. It talks
about ‘reasonable’ accommodations
and 'reasonable’ business judgment.
In three months, you can’t ask if
someone has a disability. You can't
ask if they can lift a bale of hay. Read-
ers, interpreters for blind and deaf
employees —— that's a double cost of
hiring people if you're a small busi-
ness. I'm very concerned that it's go-
ing to hinder job growth. Small busi-
nesses are responsible for most of the
jobs in this country. A small business
is always going to go for the goad
people, so il a person with some sort
of handicap wants to work, a small
business is going to hire them. When
you add something that just adds con-
troversy, I'm very concerned.”

Dorothy’s is a seasonal operation
witha heavy Christmas rush and slow
periods at other times of the year
Chuck Noe has already sparred with
local authorities on disability-access
issues in putting up and taking down
mobile plants and office quarters.

“You go to some bureaucrat and
say, ‘I'm only going to be here four
months, but they want you to putin a
ramp, even though you don't have
anyone in a wheelchair working
there, I try to say I don't need a $1,200
or $1,500 ramp in a temporary build-
ing. Then they'll come back a few
months later and say, ‘What about
that building?' and it won't be there
anymore. I'm going to spend a lot of
money, have legal expenses I can't af-
ford) he says. “I don't know how to
protect myself”

Proponents of the Americans with
Disabilities Act say that over the long
run the law will mean a more produc-
tive economy, as more disabled peo-
ple are able to find jobs. This is hard
to verify. Census Bureau figures indi-
cate that about one-third of the
working-age disabled are already
working. No one has tried to calculate
how many of the rest are in the phys-
ical or mental condition to work un-
der any circumstances. Carolyn
Weaver, an economist at the Amer-
ican Enterprise Institute, estimates
that at most the new law could add 2.5
million more people to the work
force.

“It probably would have been bet-
ter;’ says Yale's Jerry Mashaw, “if
Congress had just appropriated some
money to encourage employers to
hire these people.” °
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Ficlding Perceptions
%ne Disabilities Act
| gm wriling to voice my displeasure

with “Disabling Busnesses” [Cover Story,
March 29). The cover, -rd'cchng that the ]
Americans with Disobilities Act will handi-
cop the economy, is Very insensitive lo H‘:g
handicopped. An affitude such as yours is

egson there hos lobe o law.
the: 2 Ann McRoe

Direclor, Special Educofion
Anderson County Schools
Clinton, Tenn.

Your readers deserve more thon innu-
endo ond loaded terms obout the Amer-
icons with Disabilities Act. In part this is 0
response lo your incredibly biosed arficle
and in port an explonation of It-e aocl ond ils
implications. The ADA did not breeze
theough.” Thousonds of people worked on
its possoge, despile lukeworm suppor from
the White House. The issue is not lo “give a
breok lo the disabled,” but fo treat humon
beings as human beings. _ _

Charlotte Allen cites Marc Fiedler’s suils,
filed ofter he contocted viclofors and got no
response — and then suggesls thal we
“depend on .. goodwill.” For shame. As
£ agier says, be hes no plans fo collect
demoges. He wants to get in the door. Jerry
Mashow sucgests hordes of people want to
sue becouse they ore "disoppointed and
frustroted with the way they've been
treated.” Try being ireated os mos! people
with disabilit es are; disoppoinimenl ond
frustration have nothing on thot.

s on eoger supporier of
the ADA, | did not once
hear of plans 1o pickel
large businesses that op-
posed il. We knew our
couse was just. Some busi-
ness cssociations confinue,
os you do, fo spread in-
floammatory misinformation
about the act. | know of no
are who supports ! who is not working
very hord to correct misinformation, lo edu-
cole employers, o direct people fo re-
sources, lo make infegrolion a reality.

We hove exploined corefully some is-
sues. The margin for mosl businesses is
close. Why would aryone in business will-
fully bar the door, el'minate o subsiantial
markel? In oddition, until changes are
made in medical coverage, most people
who ore disobled ond who receive ossis-
tance canno! offord fo work becouse they
~ould lese =ed cc! coveroge. The myth
ot Porces of cecc's who use wheelchairs
ore lining up S1G°"&;5 10 sue s just ploin

Y meAs
w e
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idiatic. A job, a place 1o live, the possibility
of a lfe Iike ory other Life. Reasonoble. Per-
hops more than Charlotle Allen, terrified
thot people with disabilities might join into
commun:ty life, perhaps more than her lack
of reasor would find reasonable
Jacqueline T Alfonso
Executive Director
United Hondicapped Fede:ation
St. Poul, Minn,

edainly, people with dis-
chilities have been
treated unfaidy, and |
om certaln that morny of
them are justly quite an-
gry. But in today’s sod-
ety, where hardworking,
motivated employees
ore af a premium, em-
A ployers would be keolish

fied disobled people. In fudt, long bakore the
Americons with Disabilities Ad become law,
em were reoching out fo the disobled:
Witness the proliferation of curb cuts, parking
spaces for the handicapped and braille eleva-
tor signs that have been part of the landscope
for more than a decode. All the employers |
inferviewed, from gionts like Marriott down to
finy fomily businesses, told of positive expe-
rienices in hiring the disobled; if occommodat-
ing o disobled work force and customer base
will make the economy more productive, there
is no need for o law fordng accommodations.
But the Americans with Disobilities Ad is
not obout this sort of thing. It is cbout using
litigation — an extremely expensive mecha-
nism that odds nothing fo a sodety’s productiv-
ity — to force businesses and state ond locol
govemments fo comply with standords that
may or may not have onything fo do with the
kind of who octually need accommo-
dations ond that certainly have nothing to do
with whether there is any payoff of benefits
for the cost. Congress refused fo define what
a “reasonable” accommodation is, leaving the
task to judges on o cose-by-case basis. What
better guarantee of yeors of lowsuits?
Congress did not even bather fo make an
occurate count of the disabled. Only obout §
million Americans octually need the kind of
massive orchitecturol changes the od deaees.
The disabilities oct not only requires litiga-
fion to define its parometers but enthusiasti-
cally invites litigation now that disability od-
vocotes hove manoged fo secure their con-
stituents certified victim status under the 1991
Givil Rights Act, which gives them occess fo
compensaiory ond punitive domoges ond at-

. torney’s fees in coses of employment ond

public-sector discrimination.

mihhlremdrmhug—

If the history of suits under the 1973
Rehobilitation Ad (outlawing disobility dis-
aimination omiong federal confroctors) is ony
quide, future lawsuits are not likely to be over
vheelchair use or learning disobilities. They
will be over stress, smoke sensitivity, manda-
fory overtime and so forth — CA

A Dispute over Factors
in the Ozone Equation

Your orficle titled “The Ozone Scare”
[Cover Story, Morch 22] was misleading
ond foctually incorrect in several instonces.
It wos seriously wrong: (1) in its assessment
of the motives ond scienlific bosis for the
president’s action on advancing the
phaseout schedule of chloroflucrocarbons;
(2) on the motives of NASA, NOAA and the
scientists in issuing their press releose; (3)
on q'uesﬁoaing the integrity of the scientists
involved in environmental research; and (4)
on the exclusive role of chemists in shaping
our understanding of ozone depletion.

The information presented in the NASA/
NOAA press relecse was limely, precisely
scienlific and presented in a foctual man-
ner. Neither the informotion nor the process
was alarmisl, as suggesled by your arficle.
The press release had the complete support
of the scientists involved in the campaign
ond the progrom manogers at NASA and
NOAA, and was not a case of “grond-
standing” by the project scientist. __,

e G e Ee arficle suggests That
President Bush wos rushed
inlo making a policy
slalement concerning
chloroflusrocarbons ond
their occelerated phoseoul
based on the NASA/
NOAA press release. This
is fololly incorrect. The

il United Nations ozone as-
sessmenls, which were finalized in Oclober
— nol the press release — were used by the
odministration os the basis for its recent
policy statement concerning the chlorofluo-
rocarbons ond Iheir occelerated phoseout.

The scientific dota presented in the press
release significantly sirengthened the key
conclusions of the peer-reviewed UN.-
sponsored infernational scientific ozone os-
sessmenl. These conclusions are: (1) The
weight of scientific evidence suggests thot
ozone depletion observed over the los! two
decodes ot femperale ond high latifudes
throughout the yeor is in lorge port coused
by chlorine- and bromine-contoining chem-
icols; and (2) As almospheric levels of chlo-
rine ond bromine increose in the fulure, sig-
nificort odditioral ozore losses sre expecl-

| ed af temperote latitudes and i the orctic.

frs g3
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Being Informed Is Best Shot
at Avoiding Vaccine Injury

- 2 . k!
The National Vaccine Information Center,

7 Disabilities Act Carries

Dissolisfied Parents Together, o national,
nonprofil orgonization, would like to offer
information for onyone concerned obout
| voccines after reading "Will It Hun2 ™ {Cover
Story, April 5],

The federal government receives nearly
1,000 reperis of odverse reachons lo vocaine
| eoch month Sadly, voccine injury and dealh
are very real.

Whot con porents do fo lessen the chance
that their children will become statistics? Be
informed. Know the conraindicotions for
eoch voccine os well os possible side effects,
ond know why eoch particulor vaccine is
being recommended for your child.

The most complete source of information
on warnings, side effects and voccine sched-
vles (which voccines should be given when

and in whot combinations) is the package™

inserf for each voccine.

This informotion is compiled by the monu-
focturer under the supervision of the Food
ond Drug Administration,
pevssveamemremal he some infor-
& motion is avail-
&4 obleinthe Physi-
cion's Desk Ref-
erence, univer-
sally ovailoble in
libraries,
fors’ offices and"

pho ies. Be
any other information you mi?hl be given
oboul vaccines 1o this mojor reference.
Although most children do nol suffer se-
rious problems from vaccinations, when it
happens lo your child, the risk is 100 percent.
Ann Millan
Director, NVIC/DPT
Vienna, Yo.

In response to “Will It Hun?” Insight has
received numetous colls from concerned par-
ents. The purpose of the artide was 1o inform,
nat fo score.

Whenever a news medium singles out
spedific incidents for coveroge — whether
outo ocadents, getting hit by lightning or
severe reactions fo a vecdne — there is a risk
of cousing clorm. ;

We wart fo reiterate that reactions 1o the
pertussis vocdne are very rare; one pediatri-
dan of long stonding in the Washington area
whom we spoke 1o said that in more than 20
years of proctice, he hos never seen a severe
reaction fo o DPT shot.

If you are wury of inoculating your chil-

S-Ieg_7MO%ﬂ 1?;:1 fpedimridnn or coll your

1 kets.

doc-
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siote Immunization progrom or local heglth
1. Vocdnes are impodant; they
fves — EN.

Far Too Heavy a Cost

Agoin, Insight hos presented both sides
of an important issue fairly [Cover Story,
March 29). How many of your readers re-
olize how much it will cost them to have all
existing buildings thot are open lo the pub-
lic {or employees} mode wheelchair-friend-
ly¢

I soy “cost them” because these costs
will be reflected in the price of everything
they buy (or the producers will go br oke).
| Moking over public buildings will be on our
tax bills. To ovoid enforcement of this oct,
more millions of jobs will be exporled to
Mexico. The new high prices of our prod-
ucls will meon less selling in foreign mor-

e, 05 a people,
have greol sympa-
thy for the disobled,
but being disobled
does nol make the
=z e viclims more honest

or less greedy than the rest of us. Wolch for
millions of lowsuits fo fill the calendars of
our olready crowded courts.

But would any polificion have fhe intes-

final fortitude to s 1 that this law

lbc;o far for vs lo"m3 Would I?Wf
: yyer want fo see such prohit po-

ol ot

Carleton Ward
Winfield, Kan.

A Little Unpredictability
May Be Just What We Need

| am wondering oboul Ed Crane’s com-
ment in “Supply-side Brownnoser or Sav-
ior2” [April 5]: “He's far oo unprediciable
and he's for 100 unprincipled.” Sometimes |
think this country is stuck on the predictable
and principled — which usually does not
help when drastic changes are needed.
Don't more dolo on o subject hove volue?
Does a candidote have fo commit fo an
early issue when situations change
with him?

This country is voting on the steodfost,
ond it isn't working. Por of this comes from
the Christian culture of fear of change. I'm
nol sure obout Brown os o potentially good
leader for this country, but | would hope
candidotes con be more condid ond back
up their new ideas.

Mary Shoffer
Melrose, Moss.

C'mon, Give Atticus a Break
and Catch Up with the Times

Alter reading “Mockery” [Hall of
Shame, April 5] | om oppalled of Monroe
Freedmon's otlack on To Kill o Mocking-
bird's Atticus Finch.

| grew up in that small south Alobama
town referred 1o in Miss Lee's book. | am
proud lo soy thaf my own father wos o man
much like Finch.

bviously, Freedman
wouldn't know that
it takes a real gen-
teman lo admit
when something is
sociolly wrong and
risk his life ond
reputofion lo
. chenge il.

Alticus Finch never was referred lo s a
rocis! by the block community, but people
who believe those doys still exis!, complete
with “Whites Only” signs, ore the reol roc-
ists. The white mon’s woy of thinking indeed
hos changed — for the better, | believe.

Come oul of the Stone Age, Professor
Freedman. Look around you and see the
chonges and the occeplonce of a younger,
enlightened generation.

Louro J. Sellers Hughes

Monigomery, Ala.

President Took a Bum Rap
on His Policy Toward Israel

*Tough Love” [Hall of Shame, April 5)
unfoirly occused President Bush of giving ls-
rael 'IKe back of his hand,” presumably
because he denied Israel’s $10 billion loan
guaraniee requesl.

If the president opproved the guoraniee
he would undermine his own foreign policy.
Isroel, under Prime Minister Yiizhoi Shomir,
has given every indication that it will use the
funds lo settle more Jews in the occupied
terrilories — o lof more.

So the loon guarantee would make
President Bush’s lond-for-peace formula
even more problemotic.

If anyone deserves 1o be inducled into
your Hall of Shame, it's Shamir for his big-
ofry and greed, ond the Democratic pres-
idential condidotes for their pandering to @
speciol inferest group.

John McGrane
Potomoc, Md,

Write: Insight, Dialog Editor, 3600 New York
Ave. N E., Woshington, D.C. 20002. Fox:
(202) 529-2484. Please include on address
ond o doytime phone number. Letlers may
be edited for space

April 26, 16954 1¢7
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One Man’s Wild-goose Chase
with the Law and Semantics

Thank you so much for Joe Comerica’s
story ond his absurdity [Hall of Shame,
April 12). The poor fellow has "wild” con-
fused with “feral.” A lorge portion of our
populotion seems 1o suffer so, they will
equate a lock of ownership wilh the wild
slole,

| om so glod thol the Honorable Charles
B. Cloud is trying 1o se! of leas! one of those
Norfolk geniry siroight.

Edward E. Gospar
Corpinterio, Colif.

Whoever did the item on Joe Comerico
must not know much aboul geese.
One look ol the picture should tell you that
these are domeslic fowl. The judge wos
right in his ruling. In the future, screen junk
like this before you give il space.
Doyle V. Carmody
Mill Creek, Wash.

Goose experts we belatedly consulted
ogn:;-thm the fowd in the picture are not wild

Kudos for Chemistry Lessons
in the Ozone Controversy

Referring fo Michoel Dunn's letter |Dia-
log, April 12], please convey to him my
congrotulations for such on informed and
lucid occount of the interaction of ultravio-
let radiction, oxygen and ozone.

Z=ugma odly, it will not loy fo res!
the conlroversy, but it
should.

Also, my bes! expres-

= sions of appreciation lo
you for publishing his letler ond the many
greo! oricles exposing the errors promul-
gated by the environmentalists.
E. J. Stanton
Flossmoor, lll.

A Vietnam Vet Still Thinks
Those Dodgers Were Traitors

If it comes o making a choice between
the viewpoinis of Jonalhan Hoyes [Diclog,
March 22) and Douglos Gray [April 12],
this onetime Gl will go with Hoyes.

It moy dismay some folk that most Viel-
nam velerans (in my cose, two fours, one
ending with a relurn o the States WIA on o
strelcher) still consider the draft cord burn-
ers, drofi dodgers ond student prolesiers
Iraifors and willing fools of Hono! {though
lo o degree immaoture ond childishly irre-
sponsible).

s-leg_748_007 alllrAlb.héf

Bul af the same lime, it should be re-
colled that during the war mos! of us who
were in uniform paid hardly any attention to
the protesters, et ol. They were so con-
templible os 1o be unworthy of nofice.

William D. Livingston
Colorado Springs, Colo.

' Strange Static on Airwaves

Concerning Comrade Sergei

Apropos of The Last Word by Tod Lind-
berg [April 5], here is a transmission picked
up on shortwave while monitoring hom ro-
dio the other doy:

3 pril 6, 1992 (Sergei): "Now is
Sergei fo be considering loking o
job with NASA if US. Congress

will be, as Americans say, getting
off unreliable steed called oss and please
lo be offering employment fo peace-loving
cosmo — er, asironouls,

“Now is Sergei sending big hello fo
yours fruly or whoever is big brother ot
NASA

Lee G. Modlond
Ridgecrest, Calif.

More Reasons for Bush
to Stay Away from Rio

Although | ogree with Richard Storr’s
ediforial “Five Reasons Not to Go o Rio”
m’e Last Word, April 12], | feel he omitled

mos! imporfant reason for President
Bush nol 1o atfend the U.N. Earth Summit in
June in Rio. That reason is the lack of com-
mitment by Third World counlries lo stobi-
lize their populations.

Most of the world’s problems, whether
environmenial, polifical or concerning the
quality of life, are related lo populotion
growth. It has been calculated thot if world
populotion growth continues at the present
rate for 700 years, there will be 1 square
fool of land per person.

This won'l happen, but it makes a point:
No motter what one may think is the “opti-
mum” size for world population, it hos to
be stobilized sometime. | feel the sooner the
better, and then world population should
shrink as people become more prosperous.

If Bush buys into the Earth Summit, and
the Third World countries develop like they
want 1o, the result could spell disoster for
the world’s environment. | don’t see most of
us reducing our consumption of resources
ond energy nearly enough fo moke up the
difference, either. Populotion reduction is
the only long-range answer lo this di-

lemma.
Charles T Roth
Fountain Valley, Colif.

| Russia, agreeing on onything?

L R e g%md' e B R

Richard Starr's commentary wos right on
the mark.

Before we paricipale in any environ-
menlal lalks, the U.S. should demand that
the Russion bloc and 27 other Europeon no-
tions come up with o unified solution of
their own.

Anyone traveling in Europe con affest to
the terrible pollution problems all over
those countries, so why blame us os if we
were the prime offenders?

Wont lo bet on those 27 nations; plus

Bill Bandle
Jennings, Mo,

X

Shopping for Solutions
to the Disabilities Law

Your March 29 orlicle on the Americons
with Disobilifies Act wos headlined os giv-
ing “The Downside of the New Disabilities
Low”

el mos! of the oclual or

polentiol problems

you cited arise either from

the Civil Rights Ac! of 1991
(compensalory and punitive domoges ond
jury trials in employment coses) or from lo-
cal building codes.

| believe the ADA hos been a great con-
sciousness-raiser for American business.
Looking of one's operations from the per-
spedive of disobled customers and employ-
ees con be productive and rewarding for
businesses of every size. Is there a relailer
onywhere who wouldn't benefit from mak-
ing shopping a pleosure, insteod of o chal-
lenge, for oll customers?

Coming up with cos!-effective occom-
modations for the disabled is just one of the
many management challenges we all face.
1 could provide o %enuine service 1o
the business community by focusing on the
many ADA success stories — businesses
that ﬁuve found low-cost solutions lo occess
problems, for example.

Robert J. Mulligon

Vice Chairmon
Woodword & Lothrop Inc.
Alexandria, Va.

Woodward & Lottwop was one of the de-
partment store chains sved under the Amer-

tcons with Disobilities Act’s public accommoda-
effect —

Wiite: Insight, Diolog Editor, 3600 New York
Ave. NE, Washington, D.C. 20002. Fox:
(202) 529-2484. Pleose include on address
and o doytime phone number Leffers moy be

edited for spoce.
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An All-American Doctor
and All American Doctors

| read "Foreign Country Doclors”
[Cover Story, April 19] with much interest. |
cannol say whelher doclors who enfer the
U.S. on temporary visos lo study, and laler
wanl 1o sloy, are right or wrong | was born
ir the US., fought in World War Il in the
U.S. Army, wen! lo medical school in the
United Stotes ond did o two-year residency
here. How "American” can you gel? But
becouse my nome 15 Asian | am considered
o “foreign” doclor.
| question whot Evan Gahr considers an
“American” doclor.
Albert J. Fong, M.D.
Novoto, Colif.

Uig# ho considers Fong

a foreign doclor?
Pat Budharan? Fong
pretfy
: 52 me.
that “forelgn docior™ means one bom ond
troined In onother country — EG.

g

s
con o

$if

:

As the wife of a WASP obstetricion who
proclices in rural Wisconsin (| like it very
much here, thank you), | found your Cover
Story on foreign doctors shollow and one-
sided. You mode it sound like there is o sim-
ple solution (more foreign dodlors) fo the
problem of medically unde areas,
ﬁ).parently you didn't stop fo think about

'lthere are medically underserved areos

e Uniled Stotes.

One of the biggest reosons is tha there
is a growing shorfage of Americans going
into medicine, Why go deeply info personal
debt (we're lalking $50,000 1o $100,000 or
more o gel to med school groduation,
not fo mention yeors of underpaid resi-
dency) lo prodtice o demanding and often
thankless profession when you can gel o
low degree or an MBA ond make lofs more
money for less effort?

And why put yourself and oll you've
worked for on the line every day for pa-
tients who are jus! wailing 1o jump on you
for a bad oulcome so they con win millions
in the legol charade known s the malprac-
lice suil?

One must olso ask why foreigners want
lo proctice medicine in the United Stotes. Ill
tell you why: As with most olher immigronls,
they seek a higher standord of living. And
for the doclors you menfion who've taken
Agency for International Development
money and then married Americons in or-
der lo sloy here, | hove nothing but anger
and indignation.
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Whal happened lo the ideo of helping
our own cilizens get medical degrees (there
must be some prospective MDs among the
citizens of Appalachia) in exchonge for on
ogreement lo serve @ medically under-
served areo? Now there's an idea worth a
Cover Story.

Poulette Amold
Morinetie, Wis.

No one said that “more foreign doctors”
is o simple solution fo the problem of medi-
cally underserved areas. But they could help
— EG.

Punching More Holes
in the Ozone Loss Theory

The letier concerning the alleged ozone
“problem” by D. Allon Bromley [Diclog,
April 19] strikes me as being slippery bu-
reaucralic bobble — impossible 1o get a
handle on, grasp or refute. Bul when he
says that the chlorine monoxide rodical is
the “key ogent” for strotospheric ozone de-
pletion, il becomes arrant nonsense.

t oppears thal the people writing
obout the ozone hole feel thot the
only contaminant in the upper at-
mosphere is fluorocarbons. Not
so. There is wafer vapor, meth-
ane, dust, Chanel No. 5 ond dan-
druff, oll of which lead 1o ozone

#iama depletion when aftocked by
ozone. Thg scientific johnnies should know
that the "key agent” is ozone, which enthu-
siastically com ith itself fo form oxy-
gen. Any theory that does not take this info
consideralion is pure baloney.

J. B. Lankes
Hampfon, Ya.

7

Affer o lifetime of studies in science and
o coreer devoled 1o if, | have nothing but
conlempt for the scientific establishment of
today. Your "ozone hole” story and the po-
litical response engendered by it are just
the tip of an obscene iceberg that has been
constructed by ignorant and self-seeking
bureoucrats with the collusion of fonatics
ond industries hopeful of obtaining subsi-
dized profits from the media-generofed
panic.
Earl B. Lancaster
Peorio, lll.

Seeking the Whole Story
on Hiring the Disabled

Chorlotle Allen mode the asinine slae-
men! of the decade (and the decade is less
than 2 yeors old) — when she stoted in her
response 1o Jocqueline T. Alfonso [Dialog,

April 19]: “If accommodating a disebled
work force and customer bose will

make the economy more productive, there
is no need for a law forcing occommodo-
tions.”

In the half of that senfence preceding
the phrose cited obove she admitted that
she had a bias in her selection of employ-
ers 1o inlerv ew when she wrote, "All the
employers | interviewed, from g.ants <uch
as Marriofi down 1o by fam ly businesses,
fold of positive experiences in hiring the
disobled.”

It is obvious that Allen spent litile lime
lalking to handicopped people. Perhaps
she, as do many business executives, feels
uncomforable around people in wheel-
chairs, on crulches or with missing limbs.
And she feels thot oll peopie with disabil-
ities thol don't show, such os serious hear
conditions or serious bock injuries, are jus
a bunch of fokes.

: =8 ot onledo many busi-
nesses discriminote
8 ogoinst handicopped peo-
ple, they discriminate
: ogains! shorl people, fot
people, swarthy peorle, blacks (especially
dark-colored blacks), Jews, Cotholics ond
Irish (Boston job ads used o carry the noto-
tion NINA, which meant No Irish Nead Ap-
ply). Allen isn't much of o if she
could find only people who had *positi
:-;" PR, Qi AsTARe

edited for spoce.
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Rising to Moyers's Defense;
and We Forgot to Genuflect

I was hurt, shocked and omozed of the
image with which you slanted your odlicle
“Civic Lesson” [Hall of Shame, April 26]
aboul Bill Moyers, You mode it oppear os if
he were nothing but o money-grubbing,
self-serving journclist because he merely
works for public television, which hoppens
to foce, instead of ovoid, issues

I have followed Moyers's television
shows, books ond aricles for years, and it
has been my observation that while other
journalists have been chasing Gennifer
Flowers ond the like to find out what color
ponties o presidential candidate happened
to prefer, Moyers wos ferreling out and re-
porling on really pressing ond urgent is-
sues, politically, morolly and spiritually.

3 hile other television shows or
newspopers sought o find out
answers 1o the burning ques-
tions of whelher Jerry Brown
or Bill Clinfon inhaled mari-
juana many yeors ogo, Moyers wos re-
seorching and revealing loundered money
that went into President Bush’s campoign.
He explained fo us in no-nonsense lan-
guoge obout the S&L debacle and its im-
plications for America’s fulure. While he
was addressing the problems of leveraged
buyouts, other publicalions were (and are)
talking obout hairstyles of the condidates.

Is your publication too afraid lo foce
these issues that Moyers so bravely brings
lo light? Do you repor, inslead, on lesser
issues fo sell your magazine for your own
self-inferesi? You decide. As for me, I'll lis-
ten lo Moyers and believe who! he says.

E. Whitney Weihe
Alexandnia, Vo.

“Hurt, shocked and omazed?” Lets see
now. Did we note the possibly conflicting
interests of a fellow joumnalist or desearate a
refigious shrine? This publication and thou-
sands of others covered the $&L debode and
leveroged buyouts, to name just two of the
Issues the comespondent scems to think his
hero wos uniquely courogeous In reporting.
The Inferesting question ks whether Moyers
would find the level of beliel evidenced hece
— in his own work or that of any joumalist

— compatible with the dvic literocy he's com-
poigning for — Ed.
Two More Opposing Views

Aired on the Ozone Layer

White House science odviser D. Allan
Bromley's rebutial lo “The Ozone Scare”
[Dialog, April 19] is o beautiful piece of the

s-leg_748_0b7_&tis Athbtpdf

psevdoscientific steer manure that is being
fed to a gullible public about the ozone
layer.

He accuses you of insulting the scientists
who have been involved in the (| want
lo say scam, but | won't) arclic and Antarc-

there is o smaller set of focts ond a wider
variety of opinion than Is commonly supposed.
We note that In o May 11 news conference,
HASA ennounced, os we predicied, that the
feared orone hole did not open up over the

tic aircraft compaigns and the internotional
scientific ozone ossessments, He mentions |

chlorine monoxide radicol over Canada
and northern New England.

That is.an infinitesimol amount. A far
greoler donger 1o the ozone loyer 1s the
one substance from which ozone cannot es-
cope: itself!

The chemical properties of ozone are
such that it reacts with itselfl 1o form dioxy-
gen or O, in o motfer of minutes.

If it were not for the focl thal ozone is
conlinually being produced by the action of
sunlight with lomong other things) our pol-
lutants (CO s CO.'s elc.), the relatively mi-
nuscule ozone loyer would disappeor in @
shorl fime, and we are not lalking about
years, months, weeks or even days. Ozone
is unstable ond reacts with ary convenient
substance, including ifself.

Another foct thet is being conveniently
ignored by these prophets of doom is that
all of our almospheric goses filler and pro-
tect us from the rays of the sun. It's for iﬁis
reason that we are able 1o be oulside on o
warm, sunny day in the winter without sun-
screen and nol be burned fo a crisp. The

almospheric goses fo reach us.
Frank Webster
Detroit

sun'’s rays have fo travel farther through Ihewm OO‘O:S% W‘fﬁ;&

| fear that conservative thinking is far-
nished by your notion that thinning of the
Earth's ozone shield is an ideologicol posi-
tion cooked up by self-serving scientists
ond liberol bleeding hearts. You are so de-
luded by your own crackpot ideology that
you deny factual scientific evidence ovail-
able 1o all. My idea of a conservalive is one
who deals in sensible reality, not fancy or
dogma. In this regard, are you not closer lo
the porty-line thinking of bygone Provda
than true conservatism?
Edward A. Mainlond
Mclean, Vo.

n the good old days of Provda,
we recoll, its stock-in-trode was
uncritical cheereading for gov-
emment policy. So no, Mz Main-
lond, we don’} accept your anal-
ogy. Nox, obviously, do we con-
sider reporting on o conflict of
opinion among sdentists a denial of the evi-

ir findi . illon of th ' .
their findings of 1.5 poris per billion of the | the Public SEC[OI‘, Too

orth Atlantic this winter — Ed.
%isabilities Law Will Cost

he March 29 edition
of Insight od-
dressed the Amer-
icans with Dis-

I abilities Act and its
polenticlly edverse financial impoct on the
privote seclor [Cover Story]. While the orti-
cle outlined many of the pitfalls thot privote
employers will undoubtedly experience os
this act is phased info law, it failed o ad-
dress a significanl fiscal impoci: the cost of
bringing the public sector into compliance
with the ADA.

Al the Washington Melropoliton Area
Transit Autharity, we have sef up o seporale
depariment lo bring Metfro into complionce
with the low Stor-up costs olone for the
coming fiscol year fotol $1.2 million, and
thot includes little in the way of physical
plant retrofits. We onficipale the cos! to
provide poro-transit service throughout the
ironsil zone will run well into the millions,
ond thot is exclusive of any refrofits that

borne by our regular passengeng
local faxpoyers. o
Dovid L. Gunn, General Manoger
Woshington Metropoliton Area
Tronsit ity

For the Record

The March 29 Cover Story, “Hondicapping
the Econony: The Downside of the Mew Dis-
obilities Lawg” emmoneously atfisted o pradic-
tion that the Amercons with Discbilities Aq
would odd at most 2.5 million people 1o the
U.S. work force. The coredt source s on essay
fitled “Disability Accommodation and the La-
bor Market” by Sherwin Rosen, chairman of
of Chicogo. The essay appeors In a
Disability and Work edited by Corolyn
Weaves, an economis! with the Americon En-
terprise Institute.

Write: Insight, Dialog Edifor, 3600 New York
Av:a. N.E, Woshington, DC. 20002, Fox:
(202) 529-2484. Please include an oddress
ond o doytime phone number. Leffers may be

dence. When it comes fo atmospheric studies,

edited for space.
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low, os exploined by the judge’s instruc-
tions, As Joseph Wambaugh pointed out in
on inferview on TV, the prosecutor “over-
reached” by charging the officers with a
felony. This required a higher level of proof,
including intent.

Did Starr bose his conclusions on more
than just the edited lope shown on TVZ A
review of the closing orguments, and the
judge’s instructions, would seem fo be o
minimum required by investigative journal-
ism. However, tha! still would not be as
much information as the jury had.
BesTmeg he current, proboble indict-

& bl S menlof the rioters who nearly
killed the fruck driver on
chaorges of "ottempled mur-
der” which requires proof of
intent) rother than alempted
mansloughler, or assoult and
batiery, could yield similor re-
sults — in which case, | would
nol claim prejudice, regord-
less of the jury’s composile.
Enc Peferson
Lakeland, Fla.

Richard Storr’s editorial was worth every
cent we poid for our subscription, and
more. There is no way if could have been
stated any better thot the policemen
were guilty but that no one is guaranieed o
friol with “fair” results, jusl a Iricl.

Being human, juries frequently make
mistakes and fhere is no way you con juslify
onarchy. And it wos anarchy. Just an excuse
by the gongs fo steal and lool. Oulstanding,

Mr. Storr. '
Wendell Jordan
Fort Worth, Texos

As o conservalive, | would like 1o re-
spond fo Richard Starr’s editorial to say that
I also was stordled by the verdidt in the King
beatings, but feel it necessary 1o support the
jury’s decision in order fo support our sys-
fem of justice.

The charge was severe, felonious os-
soult, which required stringent proof of
prior infen! on the part o?ﬁwe policemen,
which wos not proved. Hod the prosecution
used milder chorges, convictions ond joil
time might well have ensued.

Many have complained thot there
should hove been blacks on the jury. We
are guoranteed a jury of our peers, but this
was nol o Irial of King. Rother, it concerned
four white policemen. Would a block jury
have given on unbiosed verdic? Can an
unbiased jury now be found for the one
count that is still 1o be tried? Obviously,
Starr should not be on it.

The greates! danger concerning the in-
cident is the making of King into a folk hero
by Afro-American octivists and the liberal
press. Starr pulls oway from menfioning the
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crime for which King wos on parole ol the
lime of this arresl on the troffic violotion, He
was on parole ofer serving o year in prison
on a robbery conviclion.
He is no! exaclly o role model for our
youths.
Robert W. Pease
Riverside, Calif.

Typical of so many Americans who are
visually oriented and think they understand
the corcept of justice, Richard Starr jumps
on the bandwogon fo condemn the jury’s
decision in the Rodney King case: This
brings to mind a number of poinls worth
considering:

Jury trials are not aboul justice, bul
obou! jury judgments bosed on evidence
presented and the give-and-foke going on
in the jury room. The Irial is never final. Ap-
peals oll the way lo the Supreme Court con
be mode, and only the jury has occess lo all
the evidence.

The presumption of so many polificians
and writers fo slom the jury’s decision
shows their ignorance of our conslitution-
olly mondaled system and their eose in be-
ing menipulated by an excerpled piece of
film, which, in effect, wos ontifarce propa-
gonda.

Anthony D, Lufz
Vienno, Va.

Thanks fo Richard Starr for clearing
things up. Damn it all, | just didn't under-
stand. How could I? The jurors, and people
like me, are as guilty os those cops. We are
blinded by rocial prejudice, class prejudice
ond copophilia. If wos nice of Storr not lo
odd “stupid and vicious,” but he was writ-
ing more in sorrow thon in onger — ond we
appreciote if.

= t least | do. And | suspect
that those members of the
jury, who were quickly
identified by the press and
are now in fear for their
lives, olso appreciole
Insight’s insight.

Starr sow the fope ond

knew all the truth he

' @8 needed — unclouded by
repelition, explonation or on additional 20
seconds showing poor King going affer the
cops. Somehow, he also missed under-
sfonding thot the juror who soid King was
*in control” of the situation meant thot King
could have done whal the two passengers
did — surrender.

But then the cops wouldnt hove shown
what wild beasts they are, the jurors
wouldn't have shown up guilty, white, racist
Americo, Los Angeles would still be wor-
rying more about wafer than obout fire,
ond we bigots wouldn't hove learned our
lesson, would we?

Sl

(=

Arsenio Hall led o meeling of mostly
black show-biz notables, plus Mayor Brad-
ley, ater the riots slarted. And, while mos!
deplored the violence, all odmitied thol it
was long overdue and, in a larger sense,
justified. They applouded when someone
suggested that the riot should be seen os a
new Boston Tea Party.

Of course all of them -- Starr, loo — are
in favor of justice os long as the outcome is
cedoin. It's an old American trodition; Give
them a foir trial and then hang them.

Soul Dovid
Van Nuys, Colif.

Trying to Help Disabled
Without Crippling Economy

In his comments to your arficle on the
Americans with Disabilities Act [Diclog,
April 26), reoder Carleton Word asked,
“But would any polifician have the infestinal
fortitude 1o suggest thol this low goes oo
far for us o poy for2”

In voting ogainst this bill, os it emerged
from conference with the Senale in 1990, 27
of my colleogues and | soid jus! that. But
opparently the 377 members who voled for
the bill didn't know, didn’t care or fell its
“political correciness” outweighed the foct
thot it put onother slake in the heod of
American compelifiveness.

Hoppily, there are very few individuals
who do nol truly care about the speciol
barriers faced by the handicapped and
who do not ogree that reasonable accom-
modation for the handigiitéd is our moral
obligation. Unforfunalely, there also seem
to be few who realize that our lack of infer-
national compelitiveness, our high unem-
ployment ond our horrendous recession are
in lorge por atiributable fo the ever-
increosing burden of foxes and regulation
on American business.

SRR usinesses are fleeing
the stotes whose bur-
den is the greatest —
perhops nowhere more
so than here in Colifor-
nia. They are olso be-
ginning fo leave the
U.S. aliogether. Unless
the trend 1o moke busi-
ness our notional whip-

S S ping boy is reversed,
we will soon oll be unemployed aond on
welfare. Who will pay for it then?

Williom E. Donnemeyer
House of Representotives
3%th District, Colif.

Wrife. Insight, Diolog Editor, 3600 New York
Ave. N.E., Woshington, D.C. 20002, Fax:
(202) 529-2484. Please include on oddress
ond o doytime phone number. Letters may
be edited far ennce.
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Coping with

The Disabilities Act

It won't be cheap, but complying with the new federal law needn't be

a budget-buster either.

BY ANNE CHASE

@ omer Page sces the issues
§ 1aised by the new federal
e Americans with Disabilities Act
from both sides.

As a blind person, Page spent years
fighting local governments for more
jobs for qualified disabled people. ADA
puts the force of the federal govern-
ment behind that campaign: It requires
governments, and businessesas well, to
eliminate discrimination against the
handicapped in employment and the
provision of services, and it sets time-
tables for removing structural barriers
that prevent handicapped people from
entering buildings or participating in
public services.

But Page is also a member of the
Boulder County, Colorado, board of
commissioners. Along with state and
local government officials across the
country, he and his colleagues must
find ways to pay the costs of complying
with the law.

Obviously, Page says, Boulder
County can't doeverything at once. His
advice to other public officials trying to
cope with the law: Set priorities, and
don't panic. “People really get into the
mindset that there's a formula answer
for everything. ‘We've got to buy the
most expensive elevator. We've got to
tear the whole side of the building
down.’ The legislation says, be flexible;
think about the goal rather than the
formula.”

When ADA was passed in 1990,
there were many predictions that com-
plying with it would cost governments
and business billions of dollars. Ed-
ward I. Koch, then mayor of New York
City, claimed that it would be cheaper
for the city to pay cab fare for every
disabled New Yorker than it would be
to make its sprawling subway system
accessible.

Now that the law is in effect, officials
charged with implementing it are find-

&

Anne Chase is a Washington, D.C,
writer.
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ing that while ADA may not be cheap, it
need not be prohibitively expensive ei-
ther.

Take the example of the Seattle Cen-
ter, a complex of city-owned buildings
including the Opera House, the Coli-
seum and several museums. Elaine
Marklund, the ADA coordinator for
Seattle, estimates that if the city did
everything to bring the existing build-
ings in the center up to the code for new
construction, the tab would be around
$2.5 million.

However, the law does not tell gov-
ernments that they have to tear down
their 90-year-old city halls and rebuild
them according to new specifications.
Itonly says that governments must pro-
vide “program accessibility.” In terms
of the Seattle Center, :
that means that the city
has to figure out some
way to make it possible
for people with disabili-
ties to enjoy the perfor-
mances. This  may
mean amplified hear-
ing systems for the au-
ditoriums (already in
place) or attendants to
help wheelchair users
to their seats.

Far from spending
$2.5 million on just one
complex, Marklund es-
timates that the city will
spend that amount in
the next two years mak-
ing all its buildings and
programs more acces-
sible. “We're not going
to be required to do all
the work,” Marklund
said. “We'll have to fig-
ure out what we'll have
to do.”

Making the inacces-
sible accessible need
not involve construc-
tion. In Pittsburgh, Al-
legheny County has 50

Boulder County Commissioner Homer Page: ‘Think
about the goal rather than the formula?

years worth of municipal records stored
on a balcony between the fivstand sce-
ond Noor of a county building. David
Engel, an administrative assistant and
ADA coordinator, says if a citizen in a
wheelchair needs information from
those files, his office simply sends an
employee tolook it up. “That's program
accessibility. This is something that is
just conimon sense,” Engel says.

EVEN BEFORE ADA, MANY
states and localities had already done
some of the wark to make their build-
ings and programs accessible. Section
504 of the Rehabilitation Act of 1973
mandated accessibility for all programs
and facilities supported or built with
federal funds. And lows in many slates
alveady covered much of the ground of
ADA.

What's new is that, with ADA, all
businesses and government entities
with at least 25 employees are covered.
(In 1994, the law will expand to cover
businesses and governments with 15
employees.) And ADA brings ta the
fore issues involving disabilities not
covered in the earlier laws.

-g'\\( T

HPage:59 o 1874




This document is from the collections at the Dole Archives, University of Kansas
http://dolearchives.ku.edu

O i A R R A G

W

Buildings and programs, for ex-
;ll'l'll\ll.‘. must be accessible to the deaf
and blind populations. Does that mean
that all government docoments must
be veproduced in Braille? Inmost cases,
the answer is no. Only a small percent-
age of blind peaple vead Braille, points
out Ramona Walhof of the National
Federation of the Blind of Idaho. "You
can put information on tape, have it
read aloud on the radio, or put iton a
telephone answering  machine  so
people can call in to get it.”

Government agencies are also con-
fused about when they need to install a
telecommunications device for the deaf,
and when they can use a cheaper relay
system offered by telephone companies.
With a relay system, a deaf person calls
an operator who hasa TDD; the operator
calls the office the person wants to reach
and acls as an interpreter.

The advice from members of disabil-
ity groups: Use common sense. “You
shouldn't have to go through a relay
when a burglar is breaking into your
house,” says Sharon Mistler, the direc-
tor of the Disability and Business Tech-
nical Assistance Center in Arlington,
Virginia,oncof 10 federally funded cen-
ters set up to provide advice to employ-
ers on what is needed to comply with
ADA.

As for hiring, Title I of ADA says
people cannot be denied employment
because they have disabilities. But the
law does not require any government or
business to hire a disabled person. If a
disabled person is qualified for a job,
but needs some kind of special equip-
ment or modified working hours, the
Jaw says the employer must try to make
a “reasonable accommodation.”

The law, however, does not define
“reasonable accommodation,” and em-
ployers are nervous. “We've had more
calls in hysteria over reasonable accom-
modation than anything else,” says
Mistler. “People say things like, ‘Oh,
my God, 1 read in the paper there’s a
machine that costs $25,000 for blind
people. Stevie Wonder has one. Do I
have to buy it?" ”

Mistler and others point out that the
average cost of reasonable accommoda-
tion used by the federal government
when hiring a disabled person is under
$100. Governments, with the exception
of very small towns, are probably not
going to be able to use cost as an excuse
for failing to hire a disabled person or to
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WHERE TO TURN FOR ADA-VICE

multitude of erganizations and government entities are writing hand-
é books, holding seminars and setting up 800 numbers for bewildered

I government officials and private-sector employers tiying to cope with
the provisions of the Americans with Disabilitics Act:

«In the federal government, the Employment Provisions of ADA are being
handled by the Equal Employment Opportunity Commission (1801 L St. N.W.,
Washington, DC 20507). ADA Helpline (800-669-EEOC, TDD number $00-
800-3302) connects callers with EEOC stalTmembers who can answer questions
about hiring practices. EEOC's free Technical Assistance Manual explains the
regulations in plain English, and contains a list of organizations representing
people with various disabilities. The manual is available in large print, audio tape
or Braille,

*The Department of Justice (P.O. Box 66738, Washington, DC 20035-9998)
handles Title I of ADA, involving the provision of publie services. The Justice
Department has an ADA Information line (202-514-0301; TDD: 202-514-0383;
electronic bulletin board 202-514-6193). Its Title 11 Technical Assistance Manual
is available in large print, Braille, audio tape and computer disk.

*The Adaptive Environment Center (374 Congress St., Suite 301, Boston, MA
02210; phone 617-695-1225) is publishing a Title 11 Action Guide.

« Three disability groups have received Justice Department grants to answer
questions pertaining to ADA for slate and local government officials. The
American Foundation for the Blind (202-223-0101) has information on repro-
ducing signs and documents for the blind and visually impaired. The National
Center for Law and Deafness (202-651-5343; V/TDD: 202-651-5373) handles
issues pertaining to the deafand hard of hearing. The Disability Rights Education
and Defense Fund (800-466-4232) handles questions about physical accessibility
and employment of disabled persons.

« Disability and Business Technical Assistance Centers also have federal
grants to answer questions pertaining to ADA. Call 800-949-4232 tobe connected
to the one nearest you,

«The National Association of Towns and Townships (1522 K St. N.W,, Suite
600, Washington, DC 20005; 202-737-5200) is publishing a guide to ADA for
small towns. R e e e S AR Milsayane:

*The National League of Cities (1301 Peninsylvania Ave. N.W., Washington,
DC 20004; 202-626-3000) has published a comprehensive guide entitled Com-
plying with the Americans with Disabilities Act of 1990. - >

«The University of Tennessee’s Municipal Technical Advisory Sérvice (615-

974-0411) has published A Look at the Aimericans with Disabilities Act: A Guide
to Compliance for'_T@;r:‘é:é'se'_éj_mg?__Qﬁﬁéﬁfr?}é&fté,“_\éhich contains much useful
information for local govermments anywhere. S882 % . o aeas oL

In addition, many disability organizations, including the National Federation

of the Blind, United Cerebral Palsy %?’dEﬂsterSeals. have local affiliates that are

available to advise governments on ADA issues.;:, - —AC.

make modifications to buildings.

But coping with those and other chal-
ADA's employment provisions also

lenges presented by ADA may have a

call upon employers to examine their
job descriptions. Some of them, for ex-
ample, require that applicants have
drivers’ licenses—a requirement that
would eliminate blind job seekers or
those with epilepsy—although no driv-
ing is involved. Employers, including
state and local governments, have to
decide what the “essential functions” of
the job are and what parts of the job are
not essential or might be done by an-
other employee.

beneficial effect beyond helping to bet-
ter integrate today’s disabled people
into society.

Someday, most of today’s able-bod-
ied will enter the ranks of the disabled,
points out Marian Vessels, executive
director of the Governor's Committee
on Employment of People with Dis-
abilities in Maryland. “We all will en-
counter disability,” says Vessels. “What
we do to provide access lo severely
disabled individuals will help us.” @
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Away with
barriers

Employers can satisfy the new disabilities act
without spending a mint. Here’s a guide

A usiness owners from beauticians
to restaurateurs are in a sweat,
P2 On July 26, the provisions of the
Americans with Disabilities Act kick in.
and federal hot lines are being swamped
by calls from concerned managers.

While few employers quarrel with the
ADA’s aim of integrating some 43 mil-
lion disabled Americans into the work-
place, many are uncertain about their
precise abligations in achieving it. Can
companies be sued if they fail to install
clevators or undertake other costly reno-
vations? What if reassigning a disabled
employee violates union seniority rules?
To anxious retailers like Mike Madison,
who is trying to determine whether he
must build ramps and new restrooms in
his Madison’s Home Furnishings stores,
in Boise and Nampa, Idaho, the law
seems maddeningly vague. “I'd like to
accommodate everyone,” he says, “but
not to the detriment of my business.”

No sweat. Phil Kosak, co-founder of
Carolina Fine Snack Foods in Greens-
boro, N.C., isn't worried. Four years
ago, chronic absentecism and carcless-
ness nearly destroyed the firm just as it
landed a lucrative contract to supply
gourmet pork skins for the Republican
National Convention. Instead of closing
shop, Kosak hired a disabled man
whose exemplary performance inspired
the rest of the work force into shaping
up. Today, half the firm's 18 employees
have impairments—a track record that
helped Carolina Fine Snack Foods ear-
lier this year become the first small
business to win accolades from the
President’s Committee on Employment
of People with Disabilities. “Any man-
ager who does not look first for a dis-
abled person,” says Kosak, “is leaving
gold sitting on the back porch.”

When it comes to complying with the
ADA, most employers expect to pay a

fortune, not find one. Passed virtually
unopposed in 1990 over the protests of
small business, the law prohibits dis-
crimination against individuals with in-
firmities ranging from AIDS and epilep-
sy to paraplegia and schizophrenia. It
also compels companies with 25 or more
employees to make “reasonable accom-
modations” for qualified workers and
job applicants with impairments. (Firms
with 15 to 24 employees have until 1994
to comply.) Another set of provisions,
which took effect in January, requires
any enterprise that serves the public to
improve the accessibility of such areas as
store aisles, health clubs, even doctors’
waiting rooms.

ADA experts argue that employers ac-
tually have great flexibility because of the
statute’s ambiguities. “I tell businesses
they've got to use common sense,” says
Liz Savage, a sight-impaired attorney
and ftraining director for the Disability
Rights Education and Defense Fund in
Washington, D.C. “If I sued every hotel
thatdidn’t have alarge-print phone list in
the room, I'd be spending all my time in
litigation. Life is tough enough.”

Wy

In the pink. Hiring disabled workers allowed

Contrary to their worst fears, busi-
ness owners find that compliance can
prove cheap and easy. For Sally Tholl,
owner of the Step Five Design beauty
salon in Ballston Spa, N.Y., it means
sending somecone out to assist cancer
patients into the shop. Instead of
splurging on Braille menus, which fewer
than 20 percent of all sight-impaired

HEVIN HORAN FORL LSNE
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Phil Kosak{k’ﬁ ), co-owner f arolina Fine

Americans can read, restaurants can
have a waiter read the menu aloud. Cup
dispensers provide an inexpensive alter-
native to lowering drinking fountains
for wheelchair-bound employees, while
simply insulating exposed hot-water
pipes under bathroom sinks allows par-
aplegics to wash up without scalding
their legs. Indeed, according to a survey

Shape counts. Workers
with learning
impainnents have a
hard time keeping
track of numbers.
Rather than count
packs, disabled
loaders at Carolina
Fine Snack Foods
learn to recognize
what 12 packs of .
“Weight Watchers”
look like in a carton.

Sn

ck Foods, to improve service.
by the Job Accommodation Network,
one of several federally funded ADA
clearinghouses, 31 percent of all modifi-
cations cost nothing and two thirds can
be done for under $500.

Of course, many businesses spend
more—a lot more. Alan Armstrong,
owner of the Tiffany Dining Place res-
taurant in Blue Bell, Pa, has hired ar-
chitects to devise ways of improving ac-
cessibility. Modifications include
widened doors in the newly renovated,
$13,000 powder room, plus a grab bar in
the men’s toilet. But because the corri-
dors are too short and the ceilings too
low, building a ramp into the dining
room seems infeasible. For now, cus-
tomers are wheeled through the kitch-
en. “We've tried to do everything as en-
vironmentally and as politically correct
as we can,” says Armstrong. “But in this
market, you can’t afford everything.”

Nor does the law demand it. The
ADA explicitly makes exceptions for
“yndue hardship,” for instance, while
tax credits and deductions are available
to help defray costs. Employers need

Commion-sense changes

The Americans with Disabilities Act
asks firms to treat the disabled

fairly. That doesn't mean spending
a bundle, as these examples show:

u Water fountalns. Conventional
wisdom: Lower the fountains so
they are accessible to people in
wheelchairs. Simple solution: Put
cup dispensers af waist level,

® Want ads. Conventional
wisdom: Help-wanted ads that list
only phone numbers discriminate
against the hearing impaired, so
companies should buy special
telecommunications devices for
the deaf (TDD). Simple solution:
Rephrase the ad 1o tell applicants
they can also write to request an
interview. i

® Manuals and menus. ' . .
Conventional wisdom: Publish_
Braille editions of, say, menus or *
" company handbooks. Simple * *"
_‘;_rol’m:‘ori: Ask a staffer to read to “* J
| blind customers or colleagutes, or >
- put information onaudio ¥ 1+
rfi{ﬂﬂe{flﬂ'}"‘;"}" .é o ;
A e i P SR
o, Convérntional Wisdome:

S

- “accessible by installing aidomatic
““dodrs. Simple solution: Install a:*! 3

A

e

gLk v.l £ *4"-"—’”' ;'H
B T L s

not compromise safety standards ei-
ther—or even give preference to a job
candidate with a disability. “This is not
a quota statute or an affirmative-action
statute,” assures Jonathan Mook, a law
partner at Ogletree, Deakins, Nash,
Smoak & Stewart in Washington, D.C,,
and author of a new ADA litigation
guide. “It’s a totally interactive process
between people with disabilities, em-
ployers and employees.”

Carolina Fine Snack Foods' experi-
ence demonstrates just how profitable
that dialogue can prove. Before owner
Kosak hired David Bruton, a sight-im-

aired man with severe learning disabil-
ities who showed up at a local job fair,
rsonnel problems were sapping the
ottom line. Employees sometimes
showed up drunk —if at all. Kosak found
himself replacing warehouse hands ev-
ery three weeks. Productivity was dis-
mal, with miscounts and sloppy ship-
ments the norm. “We were at our wits’
end just trying to maintain a basic, semi-
skilled work force,” recalls Kosak.
David Bruton changed all that. Armed
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with a large-number calculator,
which he brought himself, he
kept track of outbound freight
more accurately than had any
previous able-bodied monitor.
He greeted customers, estab-
lished rapport and improved the
customers’ view of the company.
Such diligence prompted other
employces to spruce up their per-
formance. Efficiency zoomed.
Absenteeism plunged to almost
zero as morale soared; the per-
sonnel director even taught her-
self sign language.

Creativity counts. The bottom-
line lesson was not lost on Kosak,
who subsequently hired eight oth-
er disabled individuals., “There
are slill problems, but they are
trivial compared with what |1 had
before,” he says.

As Carolina Fine Snack Foods
learned, adjustments need not
prove burdensome. Most simply
entailed alittle ingenuity and some
extra training time. For instance,
Kosak’s learning-impaired em-
ployees have difficulty counting.
To enable such workers to load the prop-
er number of snack packs into a carton,
Kosak simply shows them how a carton
full of bags looks, and they are able to
learn by imitation. Forms are simplified
so that mentally disabled workers can
keep track of inventory. “Employers are
just afraid of taking the time to be alittle
bit creative,” says Kosak.

Fine fit. Pizza Hut tailors its jobs to suit disabled workers like Heidi Smface of lowa.

Several recent surveys bear that out.
A study conducted last month by the
labor-law firm Jackson, Lewis, Schnitz-
ler & Krupman found that 71 percent of
the companies polled had set aside no
funds for compliance. Of firms with
more than 500 employees contacted in
April by Buck Consultants, the New
York-based benefits experts, just slight-

ly more than half had reviewed or mod-
ified such personnel-selection criteria as
employment tests.

To assuage corporate concerns and
ease compliance, the government has
earmarked more than $8 million to es-
tablish training programs, hot lines and
information clearinghouses (box, Page
63). Response time may be slow, how-
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ever, The Equal Employment Op-
portunity Commission, the lcad
enforcer of the ADA workplace
provisions, currently ficlds more
than 1,000 requests a day for pub-
lications (compared with 55 each
day last year), and is struggling to
whittle down its response time to
four days.

Community groups that repre-
sent the disabled and trade associ-
ations also can provide a wealth of
ideas on modifications. The Build-
ing Owners and Managers Associ-
ation International in Washing-
ton, D.C,, for example, has boiled
315 pages of regulations into a 325-
item checklist of physical alter-
ations. The Council of Belter
Business Bureaus in Arlington,
Va., in addition to tracking down
scammers who charge high fees
for phony ADA certification, re-
cently developed inexpensive
compliance tip sheets for six in-
dustries, including retail outlets
and fitness clubs. The Council also
plans to offer mediation services
to give employers and disabled
employees an alternative means of
settling discrimination complaints.

Though the law does not require them
to go out and recruit, business owners
can tap local agencies for talent as well.
Many of the 6,000 disabled individuals
hired by Pizza Hut over the last scven
years were aggressively recruited at voca-
tional and rehabilitation centers.

For all the brouhaha over physical
modifications, it is the psychological ad-
justments required under the ADA—
from application procedures to employ-
ment practices—that could prove the
bigger legal challenge. For instance,
simply giving a telephone numbcr o
call in a want ad may discriminate
against individuals with hearing or
speech impairments; ADA experts ad-
vise giving applicants the option to
write for interviews. Du Pont, consid-
ered one of the country’s most sensitive
employers, changed its rules to allow
new hires to use any photo identifica-
tion instead of a driver’s license, since
that would exclude people with sight
impairments, ccrebrar;alsy or a host of
other disabilities.

Snack breaks. Many adjustments are
less obvious. Under the ADA, a boss
who tries to fire a diabetic for eating on
the job risks trouble; if food poses a
health or safety problem, the company
can allow for breaks and offer a sepa-
rate room for snacking. Employers can-
not inquire into an applicant’s past
treatment for alcohol abuse —although
drug testing remains permissible. Even
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the legal profession has had its fingers
rapped; recently, a lawyer with learning
disabilities recently won the right to
take the New York bar examination in a
separate room and over four days in-
stead of two.

Business owners may have a thorny
time trying to determine whether a job
applicant’s health can keep him from
performing essential tasks. The ADA
forbids employers from asking about a
job applicant’s disabilities —even if they
are germane to the job. Thus, a ware-
house operator would be on safer legal
ground to inquire if a prospective steve-
dore can lift 100 pounds rather than quiz-
zing him on back problems. Companies
also cannot refuse to hire an individval
for fear his disability, or a family mem-
ber's, will boost the cost of the firm's
health insurance. However, an employer
need not bolster that individual’s bene-
fits package or make special allowances
for someone caring for a sick spouse.

Ultimately, the courts will have to
settle many of the compliance questions
now troubling employers. But if Caroli-
na Fine Snack Foods' experience is any
indication, lawyers don't have to be the
only group to profit. |

By MaRy LORD

Where to go for helﬁ :
Business.owners seeking information
on the Americans with Disabilities Act
can check these free resourcest - -
® Department of Justice, Fields ques-
tions on compliance, 1l a.m. to 5 p.m.
weekdays. PO Box 66118, Washington,
DC 20035; (202) 514-0301; (202) 514-
0383 (1DD)

® Equal Employment Opportunity
Commisslon, Provides hot-line assis-
tance, employer manuals and posters.
1801 L Street N.W., Washington, DC
20507, (800) 669-3362; (800) 500-
3302 (TDD)" . #3542 5is™’ -

1 Job Accommodation Network. Ex-
perts on call 8 a.ri. to 8 p.m. Monday-
Thursday (to 5 p.m. Fridays) for.ad- . .
vice on workplace modifications. West .
Virginia University, Morgantown, WV
26506; (800) 232-9675, " 355 = o
® Council of Better Business Bureaus,
_ Easy ideas for auto. dealers, retailers:
. and other enterprises. Write fo 4200

[ Wilson Boulevard, 'JSy’r'l'e:‘S'O@, Arling-;
~ ton, VA 22203, or call focal chapter’’
Mg &Sty ienny ) Bty SIS ER VG T
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Construction company Oown-
er Gary Harkins has always re-
lied on a health questionnaire
to screen job applicants for
physically demanding work.

Applicants would answer 18
questions to reveal problems
from blindness and deafness 1o
diabetes and back injuries.

“If they have epilepsy, I
don't want them to fall 10 sto-
ries off a building" says the
owner of Southern Pan Ser-
vices, a 100-employee compa-
ny based in Atlanta.

But when new provisions of
the Americans with Disabilities
Act become law Sunday, Har-

This document is from the collections at the Dole Archives, University of Kansas
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I
kins will toss the questionnaire.
The act makes it illegal to ask
about disabilities during job in-
terviews.

The new requirements wor-
ry many businesses. But small-
business owners such as Har-
kins are particularly
concerned. They believe the
law will open them to lawsuits
and milliondollar judgments
that could wipe them out.

But, experts say, employers
can comply by using common
sense and a few inexpensive

. |
Cover story, 1A i

http://dolearchives.ku.edu

workplace changes to accom-
modate the disabled.

The chief concern among
small-business owners is hir-
ing, says Wendy Lechner of the
National Federation of Inde-
pendent Business.

“They can understand the
need to install a ramp or
change the level of a desk, but
they are having a difficult ime
getting a handle on the nu-
ances of what they should and
should not be saying,” she says.

“Rather than saying ‘Have
you ever been treated for a bad
back?', you have to say, ‘This
business requires you to lift 40-
pound boxes everyday. Can
you do it?"" Lechner says.
Business owners also can ask

an applicant to demonstrate an

ability to perform duties.
Small-business owners

needn't worry about high costs.

Making changes at the work-

place to accommodate handi-
capped workers and customers
can be inexpensive. .

Some changes don't cost
anything, such as moving a
desk to create more aisle space
for the wheelchair-bound or
adjusting a lamp for the visual-
ly impaired.

A General Accounting Office
survey of 350 businesses in
1990 found businesses spent an
average of $1,200 to $1,500 on
modifications such as installing
a ramp or widening a door.
The study found 51, of the ac-

Accommodating disabled isn’t always costly

commodations cost nothing;
309, cost less than $500, and
only 8%, of changes cost more
than $2,000.

Making the workplace ac-
cessible to the disabled makes
good sense, says David Cooney,
president and CEQ of Goodwill
Industries.

Cooney suggests talking to a
personnel expert or groups
that work with the disabled
such as Goodwill or indepen-
dent living programs for ad-
vice on interviewing and adapt-
ing the workplace,

“Common sense does won-
ders in most of these cases, But
the main thing is don't be
afraid of a person with a dis-
ability,” he says.

T
e T T e
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How to work with disabled people

~ Some tips for accommodating disabled workers:

» If your office isn't accessible to the handicapped, in-
clude a phone number in help-wanted ads. Help job seek-
ers fill out the applications by phone. By

P Review job application forms for discriminatory lan-
guage. Applications should stress a person's ability to per-
form tasks, not his or her disabilities.

» Make sure aptitude tests don’t discriminate. For ex-
_ample, don't give a reading lest to the visually impaired,
Specific functions such as lifting, answering the phone and -
driving a vehicle should be included, .2 o0 o
" » Don'l assume a person can't perform a particular job
“just because he or she appears to have a disability. Without' -
% ghis task?” "'f‘.:'.ﬂl- NG '--""-: S T
) Ask disabled employeés what accommodations they
" Contact the Intérnal Revenue Service about tax cred-
. its and deductions ‘available to businesses that make ac- "'
kS 0% ymmod @Pﬁ';ﬁéw S o '

-~ p Make sure job descriptions reflect employees’ duties.
.':f..l ] o *

referring o the disability, ask: “How would you perform |
" need to accomplish a fask. °
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As Seen From a Wheelchair

Businesses learn l,lOW
to serve the disabled
customer — and
comply with the law.

By BARBARA PRESLEY NOBLE

his physical confidence pretty much for

granted. So when the vice president of
the Meridien Bank sat down in a wheelchair
recently to get a sense of how it would feel to
maneuver through the world from a sitting
position, he looked a little tight around the
mouth. Mr. Biechler pushed clumsily through
a swinging door and made it pasl one orange
traffic cone before banking off a wall and
onto the rim of a second cone. Freeing him-
self, he wheeled with furious inefficiency for
the swinging door.

“1 haven't felt that uncomfortable since 1
got my learner's permit when I was 16," he
said later, watching another Meridien em-
ployee carom between wall and traffic cone,

Like hundreds of other commercial enter-
prises across the country, Meridien, the

IIKE a lot of people, George Biechler takes

""" 67%

eading, Pa.-based unit of the Meridien Ban-
corp, is preparing for the Americans With
Disabilities Act, legislation passed by Con-
gress in July 1990 that guarantees accessibil-
ity and employment rights to the 43 million
Americans with physical and mental impair-
ments. The first phase, requiring businesses
to provide services and access to people with
disabilities goes into effect today. Starting in
July, the employment and workplace rights
sections of the law will be phased in. Depend-
ing on who is speaking, A.D.A. has either
plopped the unfair burden of retrofitting
American society on the back of business or
started a revolution in consciousness.

“We have been terribly concerned from
the day we saw this bill" said Wendy
Lechner, manager for research and policy
development at the National Federation of
Independent Business, a (rade group in
Washington that represents half a million
small businesses. “A lot of legislation is
carrot and stick. This is all stick. Everything
in the bill means trouble for business own-
ers.” She added: “‘I'm getting a lot of panic-
stricken calls asking,.*What do I do?' "

Ms. Lechner said small businesses do not ~

object to the law's admirable goals but to the
potential cost and vagueness of its guidelines.

“People all over the country have some
high expectations that they now have a right
to be full consumers and participants," said
Elaine Ostroff, a co-foundqn; of the National

. i

= [}

i
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Solving Problems Out of Court

RELY has writing on a wall been
clearer than in the months before July

1990, when Congress passed the Ameri-

cans With Disabilities Act. Despite lobbying
that made the wars of Gog and Magog look
like a fortnight of cricket, support from a
Bush Administration makmg good on cam-
paign promises and a network of determined
aclivists made A.D.A. all but inevitable.

The month the law was passed, Safeway
Inc., the supermarket chain, formed a task
force. "We had meeting after meeting,” said
Brian Dowling, a company spokesman. Store
managers were asked to assess their stores
and to help remove barriers. New stores are

being built to A.D. A specn!:t,aﬂons

The Norwest Bank Corporation in Minne-
apolis has assigned a personin each region to
coordinate compliance. James A. Gossen, a
bank vice president, said Norwest is retrofit-
ting ATM's that are not accessible now and
looking into machines that will incorporate
Braille and voice synthesizers,

Rights advocates say the fear of litigation
among some small-business owners isn't ir-
rational but has been overplayed. “You need
a problem-solving attitude,” said Elaine Os-
troff, of the National Center for Actess Un-
limited. ‘“No one wants to be the bad guy in

_ this economy. Good faith goesalong way."”

'l-
—

Center for Access Unlimited, a disability
issues consulting group with offices in Chi-
cago, Boston and Washington. "The big
change is attitudinal. It means people have (o
pay attention and look at issues.”" A.D.A. will
be enforced by the Equal Employment Op-
portunity Commission, the Justice Depart-
ment and by private lawsuit.

For many larger businesses, the legisla-
tive and regulatory controversies are moot.
When the enthusiasm in Washington for the
measure became apparent (wo years ago —
“It was politically unpopular to oppose this
bill,"* Ms. Lechner said wryly — many com-
panies bit the bullet. A report by Blank,
Rome, Comiskey & McCauley, a labor and
employment law firm in Philadelphia, said
75 percent of the businesses surveyed have
taken some action to comply with A.D.A.
Many followed a popular managerial ap-
proach and formed A.D.A. lask forces.

WH!CH is why one morning last week,
the normal sedate décor of Meri-
dien's Independence Mall branch in
Philadelphia, just down the block from Inde-
pendence Hall, yielded to the artifacts of
sensitivity. At the first of a series of work-
shops for 2,200 employees in Meridien’s 215
branches, trainers took employees through
exercises intended to build an empathic
bridge between people with and people with-
out — “temporarily without" as disability
activists like to say — disabilities.

“This focuses on things that areJess obvi-
ous than wheelchairs,” said Linda Sopko, a
Meridien trainer, as she handed two earplugs
to Gary Reinert, a banker who was about to
experience briefly the aggravation of being
hearing-impaired. Ms. Sopko looked down
and, while shuffling some deposit slips, asked
him to write the date. He leaned forward,
tilted his head and looked alarmed. She asked
again, looking at him this time, and he tom-

plied. He had, he said, read her lips.

Ms. Sopko advises tellers to look for cues in
body language, then to project their voices
and look busy until the transaction is over, so
the customer. does not feel rushed. :

As Meridien's Mr. Biechler surveyed the
sensitivity free-for-all before him, he dis-
pelled the notion that his bank, or any busi-
ness, regards its efforts merely as a chance
to flaunt its altruism: “Forty-three million
people is a major market segment.” [ |
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SN
At Work

Complying with the
Disabilities Actisn’t as
fearsome — or costly
— as many thought.

By BARBARA PRESLEY NOELE

malignant an effect — with less reason,

proponents would say — on the collec-
tive blood pressure of business owners as the
Americans With Disabilities Act of 1990. But
by the time the legislation’s first phase, man-
dating accessibility to banks, hotels, restau-
rants and the like for the 43 million Ameri-
cans with disabilities,. went into effect in
January, most businesses had accepted the
inevitable, if grouchily, and some actually

FE\\‘ pieces of legislation have had as

began to calculate the potential return from

. 43 million new consumers.

. The next phase, which implements the law
in workplaces of 25 or more employees, be-
gins late next month, and once again compli-
ance hypertension is rampant. It is abetted

http://dolearchives.ku.edu

When Businesses Need Not Fret

this time by a new cottage industry of seif-
taught consultants offering high-priced ad-
vice on how to fulfill A.D.A. obligations —
advice lypically available at little or no cost
from povernment or private agencies, Thus
much of the energy of disability rights
groups is spent soothing nerves.

“Our first words are ‘Don't panic,' " said
D. J. Hendricks, assistant project manager
at the Job Accommodation Network, a group
that provides technical assistance to busi-
ness and services to people with disabilities.

Experts say the A.D.A.'s basic guideline is
that there are no immutable rules. Barrier
removal, for example, should be “readily
achievable' and '‘cheap and easy,' accord-
ing to the A.D.A. rules. But a company's
accountant, who has the best idea of what the
business can afford, and its lawyer, who is
responsible for interpreting the law, will
often be the arbiters of the compliance time-
table. ""Macy's could have done more last
year than it can do now" because of its
current financial problems, said Al Eisen-
berg, a lobbyist for the American Institute of
Architects who was involved in developing
the legislation,

The first step is to think about the work
environment from the perspective of a per-
son who is disabled. “1f you were blindor in a
wheelchair, what are the immediate prob-

‘visual impairments. “Employers must make _

ter Business Bureaus minces few
words when she talks about consult-
ants who sell bogus expertise in the A.D.A. Lo
nervous small businesses; “They can be se-
duced by these entrepreneurial vultures."
Most of the information companies need to
comply with the A.D.A. is available free or
for little cost. The Justice Department and
the Equal Employment Opportunity Com-
~ mission publish technical assistance man-
uals, for example, and Ms. Bode's organiza-
tion is preparing pamphlets for several in- *
dustries that will be available soon.
~ Based on a collection of A.D.A.-consultant
marketing materials that began to flow

BARBARA BODE of the Council of Bet-

The Pﬂho_njr_ Dislability Experts

across her desk last summer, Ms. Bode of-
fers several clues that should inspire skepti-
cism in a potential client:

¢ Anyone who claims to be "*A.D.A. certi-
fied." There is as yet no certification process.

® Basic terms misspelled or mangled,
“‘One brochure misspelled ‘accommodation’
and kept referring to the Judicial Depart-
ment,”’ Ms. Bode said.

e Using the threat of lmgation as a prod, or
referring to a crisis. “Take a deep breath and
call the Belter Business Bureau,"” she said.

There are several reputable consultants,
who tend to be oriented to larger businesses
with expansive needs. Before engaging one,
try calling former clients.

<1801 L St. N.W,

lems?" said Barbara Bode, executive dire¢- -
tor of the Council of Better Business Bureaus -
Foundation, which is part of a coalition of _*
groups established to ease the act's prugwss .
to reality. She advises contacting a group',
that can provide an assessment and technf
cal assistance — preferably a disability is- -
sues group like the Disability Rights Educa: - .
tion and Defense Fund. “*Go to the people who -
have spent lhelr lives trying to accommodalé,,”
the barriers," Ms. Bode said, e
The efforts necessary lo make a wurkplace :
accessible will vary by its nature and it§,,
employees. One place to assess is the area"f
used for accepting applications and intef-?
viewing prospective employees: it should be .2
wheelchair-accessible and someone shou
be available to read forms for people with ™

..u....a

allowances for people with disabilities (g-
have the same opportunities to fill out an -
application,'” said Ms. Hendricks of the Job
Accommodation Network.

Above all, A.D.A, proponents emphastze-“
that the reahly of the legislation is less ©.
complex than business owners imagine: st
“This isn't rocket science. There's a lot of. ..
common sense,"” said the A.LA.'s Mr. Eises.*.
berg. Or, as Ms. Bode said: "“The law s:mplyﬂ«
codifies courtesy.” baams

=

L]
Some sources for help with the AD.A.:-

A.D.A. Office

U.S, Dept. of Justice

P.O. Box 66118

Washingtlon, D.C, 200356118 - -~ -~-
(202) 514-0301

(202) 514-0381 (:I‘DD) '

U.S. Equal Employment Opportunity
Commission

800-669-EEOC (voice)
£00-800-3302 (TDD)

National Council of Better Business Bureaus
703-247-3655 ;’.

Job Accommodation Network
800-ADA-WORK

Disability Rights Education and Defens
Fund 2
800-466-4232
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2 Offer to shake nandswheninuoduoed. 'gopss
‘hand use or an artificial limb can usually shake hand . a.nd_'
offering the left hand is.an acceptable greeting.. - 1~

3 Always identify yourself and others who may ba with you
when mae‘ung someone with a visual impairment. When =
conversing in a group, remember o |denhryr lhe persm to
‘whom you are speaking. - i

;‘.u-.i-.l- PRESFREE I IR A

4 If you offer assistance, wait until the oﬁous acoapted i
Then listen or ask for instructions. FR A

al-;nl -'|

5 Treat adults as adults. Address people’ who have - g
disabilities by their first names only when extending that same
familiarity to all others. Never patronize. poople ln whaalchair&
by patting them on the head or shoulder,

L ‘Ir»m s' R

6 Do not lean against or hang on someone's wheelchair, | ¥
Bear in mind that disabled people treat their chalrs as.; M
extensions of their bodies. o i

Poukr, w0 Dol
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Despite law,

full access

for disabled
is casier said
than granted

E_y Celeste McCall

THE WASHINGTON TIMES

hen Hugh V.
Kelly drove to
the District’s
Department of
Motor Vehi-
cles to obtain
special handi-
capped license tags, he was in for a
pleasant surprise.

“They were very considerate," he
says. “The department has handi-
capped parking spaces out front, a
ramp and designated seating for the
disabled. We didn't have to stand in ¢, .
line. Employees handled our paper- .
work." g® Puloesists Lo

The oft-maligned DMV was sim- 4
ply complying with Title 111-of th
Americans with Disabilities As e

The Americans with Disabilities ; - .
Act -prohibits public accommodaza: o
tiofis from denying individuals with » 4 °
disabilities 'the full and equal £}
ment of goddsand services: Ve Ty

Signed fhto law in 1990, ADA af-
fects establishments ranging,f[om PR

e

TN B

N 1B

restaurants to moyie theaters 1o de-"

partment stores and museuy (g

the Washington afea, such facilitit

have shown a yange of enthti
t

with et a 3
buildfnigs “readily accessibleand ts-# 775
able" by disabled people. It became -~
effective in January. Sk I I
Existing buildings must have bar-
riers removed “when easy to accom-
plish without unnecessary difficulty”
and expense,"according to Title 111
For example, a restaurant in a
three-story _town house does not

see ABLE, page E3

- ; : =TT ST (P
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From page E1

need an elevator even if the bath-
room is on the second floor. Those in
charge, however, should install
ramps, rearrange furniture, lower
telephones and widen doorways.

Buildings slated for occupancy
after Jan. 26, 1993, must be readily
accessible and usable by the dis-
abled. This includes extra-wide
doorways, ramps, lowered drinking
fountains and pay phones, specially
equipped bathrooms, a certain num-
ber of handicapped parking spaces
and other amenities.

“The law is designed to accept
handicapped citizens as American
citizens,” says George B. Lewis, an
architect with HTB Inc, of Okla-
homa City.

“Disabled people should use the
front door like everyone else” Mr.
Lewis says. “We're not trying to cre-
ate special things. We're trying to
make things accessible to everyone.
Most of ADA is common sense,
things we should have been doing all
along" - .

Mr. Lewis, 66, has specialized in
architectural accessibility issues for

' 22 years.

“I think most people don't realize
that 43 million people —! the esti-
mated number of disabled persons
in the United States, a whole work
force — have been denied access,” he
says. 4

“Some of these people can leave
welfare rolls to become contributing
citizens. They want to work, but if
they can't get into buildings or use
restrooms, they can’t work.

The 43 million figure seems high,
but according to the Department of
Justice Civil Rights Division, dis-
abilities covered by ADA legislation
include “physical or mental impair-
ment; mobility impairment [such as
arthritis], visual impairment [blind
and low vision], hearing impairment
[deaf and hard of hearing] ... that
substantially limits one or more ma-
jor life activities”

The government’s lengthy defini-
tion also encompasses cerebral
palsy, eﬁi!cpsy. muscular dystrophy,

‘cancer, heart disease, diabetes, men-
tal retardation, emotional illness,
learning disabilities, HIV infection,
tuberculosis, drug addiction and al-
coholism. .

“How far does a business need to
g0 to accommodate individuals with
those maladies?” asks John Galles,

execulive vice president of National
Small Business United, an
Washington-based organization rep
resenting 65,000 small businesses
that has been critical of the new law

“Certainly, requiring wheelchau
access is specific,” Mr. Galles says
“But how do we accommodate an
HIV-positive person? An epileptic”
The lack of clear definitions and
clear responses for accommoda
tions and procedures leaves a lot of
unanswered questions. I'm arraid a
lot of them will be solved in court
instead of with individuals sitting
down and discussing correct re-
sponses.”

Architect Ron Mace, who has
been involved in barrier-free design
for 20 years, says the ADA “will
change the way we practice archy
tecture.

“We're moving away from adding
special [handicapped] features 1o
designing buildings for everyone —
universal design” Mr. Mace says
“That’s what architects are trained
to do - design for everyone

Mr. Mace, 50, who uses a wheel-
chair, received his architecture de-
greeat the School of Design at North
Carolina State University in Raleigh.
where he now teaches. He is also
president of his own architectual
firm, Barrier Free Environment.

Critics worry about ADA's price

* tag. But most experts estimate mak-

ing new buildings barrier-free will
raise their cost by only 1.5 percent.
“We were terribly concerned
about the financial impact of
redoing buildings,” Mr. Galles says.
“People obviously want to com-
ply, and in some cases are being
forced to comply, but [barrier free
modification] is not something a
business can automatically get fi-
nanced. It's unfortiinate that this law
comes when there’s a credit crunch,
Just because there is a law doesn't
mean that banks will finance you,”
Mr. Galles adds. :
Hereis a snapshot of how manag-
ers of some public facilities in the
Washington area are dealing with
the issue: 1

: Réstaumnts T

Mr. Kelly, 47, has a personal inter-
est in barrerfree design. Besides

‘owning fwo restaurants —one under

construction — he is classified as
disabled. He suffers from degener-
ative arthritis that requires-him to

useacane ¥ - 0 P iy w2
One of his restaurants, the Irish
Times, is ensconced in an older
> : A 3 gt




building near Union Station. “We in-
herited our bathrooms from the pre-
8 . vious tenant, the Luau Hut," he says,
adding that he widened the pub’s en-
trance to accommodate wheel-
chairs.

“We get quite a few disabled pa-
trons," Mr. Kelly says. “And they
2’ keep coming back. That's'a good

A Isign”
l Mr. Kelly's future place, called El-
1 lis Island, will open in the fall near
', Catholic University. According to
* blueprints, doorways will be extra
wide and a wheelchair path will sep-
arate the bar area from a row of
booths. Each restroom wil have a
wide stall fitted with grab bars.

The law, as it pertains to restau-
rants, is being phased in. As of Jan.
26, restaurants with 25 or more em-
‘ployees or gross receipts of $1 mil-
lion must be readily accessible. In
July, the law will be extended to
places grossing $500,000 or with 10
‘or more employces.

. “Some restaurants feel put upon,
tm’crtaxed over-regulated,” Wendy

Webster of the National Restaurant
. f Association says. “But people should

look at the new regs as a business
iopportumty rather than a burden.
{For example, a pizza operator in
"Tulsa [Okla.] installed a TDD %us
phone device for the deaf] and
%ness increased .dramatically’ Res-
s taurant owners should think of ADA
‘regs as opening the doors to 43 rml

hon potential customers.”
. Movie theaters
‘1 “We didn't wait for the law to'be

z enacted says Howard  Lichtman,
b executive vice president of market-
. ing for Toronto-based” Cineplex/
[,5 ‘Odeon, which Operates 118 mov:e
o ; o
b

screens in 26 locauuns in the Wash-
ington area. o
“For years, we've Becn installing
amenities for the disabled” Mr.
Lichtman says. “We [went beyond
wheelchair acces&b'ﬂty‘ About 20
percent of our screens {n Washing-
ton have sound systems for the hear-
ing impaired. Maryland has about 30
percent,and a fourlhofVlrglma lhe-
aters are equipped” t . -
Costing $600 to 3900 per audito-
rium, the systems can be moved

from one theater to another. Cine-

plex/Odeon movie ads include sym-
bols indicating handicapped acces-
sibility.

Metro rail - -

Now 15 years old, Washington's
state-of-the-art subway. syslem is
: lights
signal hearing-impaired riders of
oncoming trains. A granite-edged
strip with a different texture from
the tiled floors warns blind persons
that they are neangg ‘the platform

readily accessible. Flashin

edge. e s hj;ﬂ.‘i"»

An elevator at each of, M't.attro‘a 70
stations accommodates whee!-

chairs. If an elevator’ is -out of ser-
,vice, passengers may

station.

Metro spokeswo =1 arilyn
'Dicus says a Regional. transit
system providing lift-equipped vans
to transport peo Ieg to use
regular public translt ed for

operation by March of 1

I!'—l"!"\ﬁ p

uest spe-
' cial van service to the'% ig‘%ﬂable

et

Museums = .

Mention museum%, and most
v,

“sonian.

Smith-

“Since we're federally funded,

regulations like ADA are not new for
s says Janice Majewski, Smith-
‘sonian accessibility coordinator.

“The passage of ADA has only
strengthened the institution's com-
mitment to serving a diverse public.
including those with disabilities. .
We've gotten a lot done, but we have
a lot to do." she adds.

Since 1978, the Smithsonian has
published a free guide to accommo-
dations for the handicapped. Avail-
able at all museum information
desks or by mail, the booklet de-
'scribes wheelchair ramps, sign lan-
guage interpreting services, rest:
rooms, TDD telephones, tours and
nearby Metro stops.

The Phillips Collection, housed il’l
a 100-year-old building near Dupont

_Circle, has also complied with ADA.

Spokeswoman Kristin Krathwohl
points out that disabled visitors en-
“ter the Phillips from a ramp between
the main building and the recently
expanded, readily accessible Goh
Annex. The main building has a
“wheelchair lift, and the museum’s
two elevators can hold several
wheelchairs. Button pads are
equipped with Brallle.

" P T S Sk

Department stores

“When some Woodies stores were
recently renovated, we added modi-
fications,”. says Judith Pickering,
general counsel for Woodward &
Lothrop.= =

“Dowmmm. we installed a wheel—
chair lift and lowered control panels
and buttons‘on two elevator banks.

.Inall 19 stores, we've lowered pay
phones and added paper cup dis-

+pensers to water fountains. Only

_problem — we can't keep the dis-
pensers filled.

“We've remodeled fit tting rooms
by making them larger, widening
the doors and adding handrails and

_ benches." ”

Woodies' restaumnts now pmmde
Braille menus.

“We want to make shoppmg a
pleasure rather than a challenge,”
she adds. “We've produced a video to
teach personnel to serve customers
with disabilities.

“For the_video, we mlerwewed

*Marc Fiedler, the disabled lawyer

who filed four lawsuits — one
against Woodies — regarding ADA
compliance. Mr. Fiedler did a superb
. job in communicahng lus needs"
Ms. Plckenng BaYE, A
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Combpanies Prepare for New Law on Disable& '

By ALLEN R. MYERSON

A law Dbanning discrimination
against disabled people that takes
effect tomorrow finds corporations
sharply at odds over what they must
do to comply.

Some, like Pioneer Hi-Bred Inter-
national Inc., a seed company in Des
Moines, say that holding manage-
ment training sessions, reviewing the
duties of jobs that become open and
issuing some explanations over the
computer system will just about do it.

thers, like Nike Inc., are developing
new recruiting programs and rewrit-

ing all their job descriptions — often ;

changing hours, responsibilities and
pay — Lo accommuodate disabled peo-
ple.

And at some companies, like the
Tanenbaum-Harber insurance bro-
kerage firm in Manhattan, managers

| Concerns are at
odds over how to
comply.

say have hardly begun to think about
how to comply

The confusion among corporations
contrasts with the certainty among
government officials and experts that
the Americans With Disabilities Act
of 1990 requires vast changes in em-
ployment practices as extensive as
those made for women and blacks.

Linda Laarman, a lawyer in Wash-
ington with the William M. Mercer
consulting firm, said that while most
companies understood the law's gen-
eral principles, few had adequalely

put them into practice. *‘Most compa-
nies haven’t thought through the im-
plications in detail,” she said.

The provisions forbid companies
with more than 25 employees to dis-
criminate against the disabled in hir-
ing, compensation or advancement,
and require reasonable accommoda-
tions for them at work.

Only about 30 percent of the 14
million working-age Americans with
disabilities are employed. Labor spe-
cialists say that millions more could
be brought into the workplace with
only limited adjustments.

Some larger companies are al-
ready in the forefront of compliance,
Telephone companies, whose jobs
often require no heavy labor or travel
outside the office, have long sought to
expand thelr hiring pool by recruiting
the disabled.

The American Telephone and Tele-
graph Company, in fact, helped shape

the new law. It has been holding sen-
sitivity sessions for managers for
mo;e than 25 years. Several hundred
“job accommodation ' specialists'
help disabled employees, including
long-distance operators and tele-
phone repairmen, get specially de-
signed chairs, braille keypads or oth-
er equipment and adjustments need-
ed to perform their jobs.

For its customers, coblA.T.& T. has
designed *‘text telephones' that allow
the deaf to type messages to each
other, and computer systems for the
blind that read aloud what appears on
a screen. : :

Such computerized devices to over-
come impairments are now in wide-
spread use, T.W.A. has installed spe-
cial computers, some of them voice-
activated, so that several reservation

Continued on Page 38
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Companies Prepare for Law

On Bias Against Disabled

Continued From First Business Page

agents with multiple sclerosis can
work from their homes. The airline's
reservation office in New York has
special computers designed for
agents who have vision difficulties.

Smaller companies say they lack
the time and manpower to turn their
altention to the disabilities law.
“We're only vaguely aware that it's
out there,” said Walter L. Harris,
president of the Tanenbaum-Harber
Company, an insurance broker with
about 100 employees. ““I suspect
that's true of mast small businesses.
Given the pressures of the economy
and the New York marketplace, an
act like that is the least of my wor-
ries,”

Few Jobs Anyway

In the current economy, Mr. Harris
and some other employers say, job
openings are so few that hiring prac-
tices are almost moot,

Many companies, like Pioneer Hi-
Bred, say their longstanding prac-
tices toward disabled employees
leave them with little more to do. ““We

- think we're in good shape,' said Gary

Walljasper, the planning and develop-
ment administralor, 3
Some companies, however, have
underestimated what they need to do,
said Henry von Wodtke, a Buck Con-
sultants specialist in employee bene-
fits in New York: “Most employers,
when asked if they are njce to dis-
abled people, would say, at first blush,
‘Of course. We're in compliance.’

Those who thought a little more about :

it were less sure.””
To check compliance, Buck Con-
sultants sent surveys to 2,800 employ-

ers around the pation in Janua ry.
Only 385 responded. Of these — evi-
dently the ones most aware of the
law, Mr. von Wodtke said — only 47
percent said they had reviewed their
hiring standards.

He took some encouragement from
the number of companies that had at
least taken some steps, including the
68 percent that had provided training
or written guidance for managers.

Details of Law

Consultants say that many compa-
nies may not recognize the need for
such tasks, as seeing whether their
health insurance plans discriminate
against specific categories of the dis-
abled. Companies should also define
in writing the essential duties of each
job so that disabled applicants are not
turned away merely because they
cannot perform marginal duties. Em-
ployers also must avoid asking for
medical histories or examinations be-
fore they make job offers. But the law
does not require companies to set
hiring or ﬂrommion goals

Those that have not met the law's
requirements are unlikely to hear
from the Equal Employment Oppor-
tunity Commission right away. As in
matters of racial and sexual dis-
crimination, the commission will act
once it receives complaints. But it
may not have the money to hire new
officers meant to investigate com-
plaints from the disabled, according
to commission officials. :

Still, Mr. von Wodtke advises slack
companies not to wait for any nudg-
ing. “They are well advised to look at
their situations right up front and
make sure nothing is going to be
embarrassing,” he said yeslerday, .
“We've got two days lefL."’ SO
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SWEEPING U, LAW
10 HELP DISABLED
GOES INTO EFFEGT

GAINS SEEN FOR MILLIONS

Statute May Force Busmesses
to Alter Buildings and Offer
Specialized Services

By STEVEN A. HOLMES

The first major phase of what has
been called the most sweeping anti-
discrimination law since the Civil

'Rights Act of 1964 began yesterday,
'requiring businesses to give equal ac-

cess to millions of disabled Americans.
The public accommodations provi-
sions of the law, the Americans with

(Disabilities Act, mean more than

merely providing adequate parking
spaces or ramps for the handicapped.

Restaurants may have to provide
Braille or large-type menus for the
blind or visually impaired people, or
require waiters to read the menus
aloud; banks may have to lower some
automatic teller machines so they can
be reached by people in wheelchairs;
movie theaters may have to provide

'space for customers in wheelchairs

and insure that their friends and fam-
ily may sit with them.

More Changes Set

Because the law is written broadly, it
is unclear precisely what businesses
must do to comply. And advocates for
the disabled and business representa- |
tives are unsure how aware businesses
are of the law. . .- =: +«

For businesses like the IG A. super-
market on the north side of Oklahoma
City that have ‘already gone far to
accommodate ‘the disabled, the law
may bring even more changes.

The supermarkel is “like’a dream™
for Mary Westphal, who has used a-
wheelchair since she had polio as a
child. She said its six-foot-wide check-
out lanes and the electrically powered
cart with a large shopping basket that
the store provides make shopping far
easier than at any o!.her gmcery store
she has been ini s ke,

" But simng in herd;\?;:elciltlal? %ﬂs

est not roll of plas-
t!cfbgg mew'gﬁm‘i:mhp‘rpsm
carinot see ‘Some ‘of thé Htemsg in the
frozen Jiiice bin and she cannot stretch
far enough tn get to the large plastic
cups on the top shelves, . /

“We like to have picnics,” sbz=
eanperatlon. “and 1 always end up-
using the small styrofoam cups be-
‘cause I can't reach any of the others.”

The law, passBddey Tof183s on July
13, 1990, and signed by President Bush
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SO0 Anderaon fov The Bew York Tk
the disabled, will have to make additional changes
Even with the store's shortcomings, it's “like :
dream" to Mary Westphal, who has used a wheel

A new law requiring businesses to give equal access
to disabled Americans began its first major phase
yesterday.” The L.G.A, supermarket in Oklahoma
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City, which has already gone far to accommodate

‘Wide-R

chair since she was stricken by polio as a child.

Continued From Page Al

13 days later, bans discrimination on
the basis of physical or mental handi-
cap in employment, public accommo-
dations, (ransportation or telecom-

* munications services. And because the

public accommodations section of the
Jaw will eventually apply to all busi-

- nesses regardless of size, legal experts

say it may have the most impact of any
_of the statute's provisions. 3

“Public accommodation is so broad-

ly defined,” said Gary Marx, a Wash-

. ington lawyer who has conducted semi-

_nars for businesses to acquaint them

Zwith the law. “Jt includes lawyers' of-

= fices, doctors, accountants, cleaners,

—stores, restaurants, movie theaters,

- any place lha_! people go to buy goods

- and services." |
v Under the law, newly constructed
- businesses and those undergoing ma-

% jor renovations must be comlp et?
handi-

‘accessible to those with physica

* caps. All existing commercial estab-
lishments must do what is “readily

~ achievable” including making physical

- alterations, to accommodate the dis-
abled. The law left to the courts to
der~ s what ie “readilv achievahle "

chain might be required to place in new
or renovated stores signs that will
show pictures of items that are in a
piven aisle. Using such signs would
accommodate shoppers wi
or mental retardation who might not be
able to read. ,

_Exemptions for small companies
will be phased out in a year. :

In New York man¥ retailers, includ-
ing J.C. Penney, Tiffany & Company
and Sears have installed widened
doors, Braille signs in elevators and
restrooms and ‘have lowered their
counters to comply with the act.

Confuslon for Businesses

But many other businesses are hav-
ing trouble interpreting the Jaw, said
Ronald J. H. Napal, a director of United
Cerebral Palsy of New York City. Offi-
cials of his organization, armed with a
checklist of items that included proper
parking spaces, sloped curbs, and rest-
room and elevator accessibilitir re-
cently inspected a variety of loca busi-
nesses to determine whether the dis-
abled could use public accommoda-
tions as easily as any other person,

The team inspécétéd a movie theater,
hotel, video store, restaurant and su-
permarket and found some oversights,

even at those establishments that had

dyslexia |

anging Changes to Improve

Burdens for
businessand
opportunities for
millions.

facilities in restrooms.

At the Loew's 19th Street Theate:
Manhattan, for example, the restro
was easily accessible but had no st
or paper towel dispensers next tc
lowered sink des;llined for people
wheelchairs. Inside the theater,
open concrete area was provided
wheelchairs, but part of the area v
being used to store trash cans.

At the Associated Supermarket
Park Avenue and 2lst Street, Sus
Krause, 40 years old, who has cereb
palsy, maneuvered her electric wh
chair down the aisles to test whethe
disabled person could shop alone ¢

cessfully.

“I can shop here, but my arms d
reach the top shelves,” she said.

ThougRage #ixéd8iere wide, a s
tion of the supermarket that had ta




This document is from the collections at the Dole Archives, University of Kansas
http://dolearchives.ku.edu

IJNAL MONDAY, JANUARY 27, 1992

Adaptations for the Handicapped: A Timetable™

Major hrovislons of the Americans wi:h Disabilities Act. '

PUBLIC ACCOMMODATIONS -
Properties open to the public
must be made accessible to
disabled people. o ata

. Jan. 26, 1992; Existing .
buildings and businesses with ' |

~ more than 25 employees must =« .=

New buses, trains and subway
cars have lo be accessible to
those in wheelchairs.
Jan. 26, 1992: New vehicles for
public bus and rail systems must
. or OF SRt e be accessible,” -- - S
. make wa-fam\.BﬁdﬁS'_tO;_f?m@‘fé barriers to the July 26, 1993: Commuter rall stations must be made 3
"~ disab! Yty TRC AR et | accessible. (Possible extensions of up to 30 years) . ¥
L duly 92: Businesses with 25 orfewer .~~~ July 26, 1995: One car per train must be accessible. -
~ July 26, 1996: Privately owned transpertation. <
" companies must buy accessible vehicles. Small -
_operators have until July 26, 1997. New buses,
% trelns and subiviay cars have fo be acoessible |
s. S5
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Artie Rosenblatt, the store’s manager,
said an employee would take an order
for any disabled person. °

Since the law does not spell out ex-
actly hi
jsome critlcvr.urredicl a flurry of law-
suits that will reqluire the courts to.
interpret the guidelines case by case.
These critics say the fear of litigation
may drive businesses to adopt costly
alterations when they do not have to.
" “They will do everything that the act
might possibly require rather than risk
Fgoing to court,” said Robert 0'Quinn,
who wréte a report critical of the stat-
ute while a fellow at the Cato Institute,
a publi¢ policy foundation in Washing-
ton. “It’s not going to break Holiday
Inn or Hilton hotels to do these kinds of

might make a real difference.” -
Despite the significance of the legis-
lation, supporters and critics doubt
whether companies or the public at
large are aware of it. In"a telephone
ol conducted Jast May and June by
uis Harris and Associates Inc., only
18 percent of the 1,257 adults asked
knew about the law. Half of those

usinesses to make whatever change
necessary to accommodate a disabled

s-leg_748_007_all_Alb.pdfrerson. ‘“repardless of the cost.”

how businesses must comply,

thing. But with a mom and pop motel, it |

gle said incorrectly that it required |penden

the Disabled Go Into Effect

out effectively through business associ-
ations,” said John D. Kemp, executive
director of United Cerebral Palsy As-
sociations.

Representatives of business organi-
zations say their members remain con-
fused or unaware of the law and are
concerned about the potential costs.

The Federal Government, business
E;oups and advocates for the disabled

ve stepped up their efforts to inform
companies and the disabled of their.
rights and responsiblities under the
statute.

The Justice Department has mailed
notices to six million employers with
tax information sent out by the Inter-
nal Revenue Service. Small companies
can gel a $5,000 tax credit and large
ones can qualify for a $15,000 tax
duction to help defray the costs of
bringing their businesses into compli-
 ance.: tax break can be applied to
‘the costs of structural changes, con-
sultant’s fees, staff training or changes
in business practices. -

The National Restaurant Associa-
tion, the U.S. Chamber of Commerce
and the National Federation of Inde-
t Business have included arti-
cles on the law in publications sent to
their members. The Department of
Justice has awarded $3.4 million in

es and advocacy groups on the law.
Congress has passed a bill to spend §5
million on 10 re:jgional cenlers to inform
businesses and the disabled of th&ir
obliﬁa(lons and rights under the law.

Advocates for the disabled, and some
business groups say they fear the lack
of knowledge will make some compa-
nies fair game for lawyers and consult-
ants seeking to drum up business.

But some legal experts say those
fears are overblown. They nole that .
while cases can be brought by the
Department of Justice and fines start
at $50,000 for the first offense and go up
to $100,000 for shbseguenl offenses, the
section within the department's civil
rights division created to enforce the
law has only 15 lawyers and is project- .
ed to grow to only 40. Justice Depart:
ment officials say they will prosecute
only lhg_' most egregeous offenders.

“Lawsuits can also be brought by fndi-
viduals, but because the law does not
allow for compensatory and punitive
damages, some legal experts say it will
be difficult to find many lawyers to
takeon thesecases, . .- ‘', 7

Some of the expéris say companies
can avoid litigation by getting 1
Eeroups representing -ﬂYne disabled

1p them draw ppge pésr 987 what s
needed to make their business and
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Americans with Dis-
abilities Act that
guarantee employ-

ment rights for the (

ment rights for ibe DISABILITIES LAW T
today, and Robert

Beach is woefully unprepared.

The president and owner of
S.A.1LD. Inc., a 30-year-old informa-
tion processing business in Falls
Church with 100 employees, knows
that the new law is effective today,
but as a small businessman, he has
little time to comb through the new
rules and regulations that will gov-
ern how he interviews, hires and
treats his employees.

The ADA requires businesses
employing 25 or more people to re-
vamp the way disabled job appli-
cants or employees are regarded in
the workplace. Questions about a job
applicant’s handicap are now taboo
in interviews, and businesses must

'make “reasonable accommoda-
tions” for qualified disabled people -
_seeking a job or a promotion, Busi-- | -
nesses with 15 or more employees - !
_must comply with the law by 1994. - .~
'Public access requirements in the
.law went into effect in January.
- More than 14.6 million Amer-~
jcans have disabilities that affect
their employment possibilities, and
polls show that two-thirds of them :
want to work but cannot find jobs.
“That's the highest unemployment
number for any minority group,” ob-
served Dale Brown of the Presi- -
“dent’s Committee on Employment of
, Peaple with Disabilities. e T K
©. The act covers anyone with F Ve e So
-mental or physical impairment that
.| limits a major life activity, such as
‘walking, seeing, hearing, sitting,
speaking, breathing, learning, work-
ing, caring for oneself, performing
manual tasks, reasoning and re-
mewbering. - 7 i

Job descriptions need to be elab- i
orate because, under the ADA, job 2
applicants cannot be screened for - i
vague assumptions that a disabled
person cannot perform the essential

By Elizabeth Lesly
THE WASHINGTON TIMES
he provisions of the
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ity that makes that impossib
not have to be considered for the job,
-A company still has the right to-

hire the most qualified applicant
who fits the job description, and the
act does not impose hiring quotas,

Still, there is apprehension about
the act.

“Everything's getting more and
more restrictive, to the point that if
they're breathing and they knock on
the door, you have to hire them,” la-
mented Mr. Beach, who at present
has no disabled employees. “I just
see big dollars, [a) lot of dollars”
spent to comply with the ADA, he
added. “As a small businessman, I
work 70 hours a week just trying to
keep my business together, and to
pile this type of requirement on top
of that workload — it's impossible
for me to have a speedy response to
this!

Most accommodations for dis-
abled employees are quite inexpen-
sive; a recent federal study reported
that more than half cost less than
$50.
Susan Steele, an associate pro-
ducer for CNN, needed only an extra
handicapped parking space when
she was transferred to Washington
from Atlanta last year. The only spe-
cial assist she needed earlier this
month at the Democratic National
Convention was a ramp leading to
the CNN trailer for her wheelchair.

When an employee at Endepen-
dence Living Center of Northern

Virginia couldn't hold up his hands
to type new financial records into
the nonprofit group's computer sys-
tem, management combed through
catalogs of expensive equipment.
But the employee nixed such elab-
orate remedies and suggested a $2
piece of wood to prop up his hands.
“If I had gone to a specialist, I could
have paid thousands,” said Sharon
Mistler, the center's director. *
Other accommodations can be as
simple as placing $15 worth of cin-
derblocks under. a desk, raising it

high enough to fit a wheelchair con
fortably.

At the Nordstrom departme;
store in Pentagon City, a deaf shr
salesman communicates with cu
tomers with a pencil and paper.

At the Sporting Club at Tysor
Corner, Director Sandy Kabernag;
provides the health club’s sever:
disabled workers with flexible hou;
to fit their transportation schedule:

“It's not effortless,” Mr.-Kabe
nagel said."There's some accomm:
dation in the early stages, but it

EX Elizabeth Lesly

WASHINGTON TIMES

~ David M. Barber is bright and
clean-cut, but he has not been able to
land a permanent, full-time job for
almost five years, .

. All was going well for the elec-
‘trical apprentice until 1987, when
the car he was riding in was hit by a
truck. The District man, then 19
“years old, suffered severe head in-
‘juries. Wiped out was his attention
.span and ability to remember things.
! Hehas fought toregain his mental
‘acuity, but so far he has been unable
to find a job, except for brief, unsuc-
‘cessful stints as a file clerk and a

| Two out of three disabled Amer-
'icans want to work, polls show, but,
~as a group, their uremployment rate
[is nearly 70 percent. ¥ "~
! When the employment provisions
‘of the Americans with Disabilities

!Act take effect today, it should be-

' come easier for Mr. Barber to land
 the retail sales job he has been train-
'ing for at Goodwill Industries. -
| “Alot of times, Idon't do things as
' quickly as Tused to, and my memory
. is shot,” he said. “I'm trying to get my
' intellect back. I'm trying my best to
* get back my life™ e g
In the past, employers might have

Holding job difficult for

Bl Tt e

Mr. Barber, who suffers from a dis-

'ability that is not immediately ap- _

_ 7 parent, although he has a telltale
scar on his forehead. - S G

Alot of employers have no} known

how to accommodate disabled job

e A yii‘ -
been reluctant to hire someone like

man brai

Y. . ;
3! i
=

Sd st
applicants a"’rnd employees, -
disabled were oftentimes’

said Iris Wilson, who T

i o o
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AMERICANS

WITH
DISABILITIES
ACT

Who Is covered by ADA

m Anyone with a physical or mental
impairment that substantially limits
one or more major life achivities —
caring for oneself, performing manual
tasks, walking, seeing, hearing,
sitting, speaking, breathing, learning,
working, reasoning and remembering.
m Anyone with such conditions as
cerebral palsy, muscular dystrophy,
emolional illness, cancer, diabeles,
HIV disease (the precursor to AIDS),
epilepsy, heart disease, specific
learning disabilities, multiple sclerosis,
mental retardation and hearing and
speech disorders.

w Anyone with a history of impairment,
such as people with cancer in
remission, recovered drug addicls, or
people improperly characterized as
menlally retarded.

= Anyone who is Gggarded as having
an impairment, s as a person with
a facial deformity, even though the
condition does not actually interfere
with job duties.

Who Is not covered

® Current drug abusers, compulsive
gamblers, kleptomaniacs a
pyromaniacs.
® Those with lemporary disabilities,
?ﬁ as normal pregnancy or a broken
il 5
& Homosexual$ and bisexuals
m Transvesliles, transsexuals,
pedophiliacs, exhibitionists,
voyeurists, those with gender indentity
disorders not resulting from physical
:;npairmenls. or other behavioral

ails. .

.

of Marriott's 187,000-member work
force in this country is disabled, Mr.
Sampson said. The company

and, training program nine months
ago that “raises awareness and sen-
sitivities ‘and _elimi “any “heg-

-

“There are VELYB gmploy-
ers [‘havipg] job descriptions includ-

e ¥ mametal




been relatively painless — you just
have to get used to” being flexible.

At the National Medical Enter-
prises Inc. office in Georgetown,
management provided Joshua Her-
man, who has cerebral palsy, withan
oversized, $2,000 computer screento
reduce eye strain.

Large caompanies are generally
well-prepared for the act and have
been running new programs to edu-
cate managers and supervisors
about the new law for months. Such
firms have been busily implement-

IMustration by Renata Roberts ! Spacial 1o Tha Washington Timas

ing new interviewing guidelines and
equipment to help the disabled do
their jobs.

Some companies are cheerful
about complying with the ADA.

“We really believe that it's the
right lhmg to do and that it makes
sense,” Dave Sampson, Marriott's
vice president for equal employ-
ment opportunity, said of the ADA.
“We have tried to approach this in
terms of the spirit of the law. We see
it as good business sense.” :

Between 5 percent and 6 percent

‘WordPerf3ct software at

reparation fora

e) participales in a 12-week

stomer relations. Chaﬂas

'1ra ning program"f" T

% 7 % T =

“the ﬁirlng pOpu!anon. to make them

“aware of the [skills and talents] dis-

1 le Ilﬂ\‘e- L » =
‘I"he disabled poﬂulalion is exs

want towork,ifgivenmeop-
ortunity and some latitude of un-
e I

-
-

“tremely motivated," she added.

-damaged in crash

o &
derstandmg Disabied people are
absolutely capable of doing the work
— and they do try harder” - | |
Much blame is heaped on employ-
ers who don't understand the nature

f{‘, i

s},’e INJURY, page AM

St ?‘ e P Bk T TN e L TN
hires, needs w0 concentrate on job
descriptions.”

“There are very, very fewemploy-
ers [having) job descriptions includ-
ing pertinent physical and mental
demands. That becomes a lot more
critical now with ADA" he said.

“From our perspective, the ADA
is a very positive act, because it fo-
cuses on people’s abilities and not
their disabilities” Mr. Kenneson
said.

Small businesses have com-
plained bitterly about the ADA,
which applies to the 264,000 com-
panies that employ 77 million Amer-
icans.

“Small-business owners have an
excellent track record of hiring dis-
abled workers, but they fear this
vague, new law" John Motley, vice
president of the National Federation
of Independent Business (NFIB).
said in a recent statement. "Small
firms cannot afford lo retain legal
counsel or hire human relations and
civil rights specialists just to help

see RIGHTS, page Al4

NEW RULES FOR
JOB INTERVIEWS

The general rule of the ADA is that
employment decisions must be based
on t?e a?rllties of iggledual ]
applicants or emp s, and not on
the basis of presumptions or
generalizations about what individuals
with disabilities can or cannot do.
In general:
m Ask questions aboul how the job
applicant would _{:erform the duties of
lhe job, but don't ask the applicant
‘about his or her disabilities.
® Don't restrict the duties of an
employee with a disability based on .
the employer's view of what is besl for
that person.
® Don't adopt a separale track for
promollon or progression in the
mpany for employees with
dnsa ilities.
® Don't have a depadmeni or
classification for lnd‘rviduals
disabilities.
= Don't have limitations on health
insurance coverage for people with
disabilities, unless the restrictions are
part of pre-existing conditions clauses.
® Donl segregale employees with

3 disabilmss ina parbcular office or

] Remember the ‘[easonable R
accommodation” standard, which
means that an em with a
disability cannol be denied some
accommodation just because it has
B Dont ack “m“ﬂt““‘““t;m hig

a ask a prior islory
that would indicate a
disability. Don't ask
absenteeism, he
compensation clain

histones of
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From page A13

of certain disabilities and are reluc-
tant to hire qualified disabled em-
ployees.

All that is supposed to change
with the Americans with Disabilities

Act.

The ADA has been called both the
Emancipation Proclamation and the
Bill of Rights for the nation's 43 mil-
lion disabled people.

Other, less romantic observers
point to the projected labor shortage
in coming years and predict that the
influx of millions of bright, capable
or responsible disabled workers into
the work force will bolster the na-

tion's economy,

Harriet Rosenbaum, another—
trainee at Goodwill, has not been
able to find work since she was let
go from her job as a lab technician
at the University of the District of
Columbia in 1985.

She has considerable computer
skills but has had trouble because
medication to treat her obsessive-
compulsive disorder and depression
leaves her with speaking and punc-
tuality problems,

Still, neither Ms. Rosenbaum nor
Mr. Barber expects the ADA tobea
quick fix.

“You can't always expect every-
thing to be easy, Mr. Barber said. “If
you have an attitude, you're not go-
ing anywhere.”

)

RIGHTS

rom page A13 e
em understand new regulations”
Mr. Beach, the Falls Church busi-
essman who professed confusion
yout the ADA and what was now

uired of him as an employer, said:
*m uncléar at this point of exactly

uirements of the act. We have not
de any changes yet."

howed that 42 percent of busi-

businesses are slow to realize
their new responsibilities are
er the ADA, experts say, and Mr.
hand Mr. Mot]ey heap blame on
ederal government, which has
ed, they say, to brief small busi-
s adequately.

its defense, the Equal Employ-
Opportunity Commission,
iich is charged with enforcing the
(DA, said it has been working with

rything we have to do to meet the .

Harris poll conducted late last '

s employing 25 or more people
i unfamiliar with the ADA. Many

trade groups to disseminate infor-
mation,

Howard Mcses an EEOC spokes-
man, said the agency included a
short ADA notice in the June Inter-
nal Revenue Service mailing to 5.6
million businesses. The agency also
produced an informational poster
for employers to display in the work-
place. About 600,000 copies of the
poster were requeslcd since Febru-

- ary, Mr. Moses said. .

But a large percentage of the-

" country's small businesses are not

prepared for the employment re-
quirements of the ADA, said Wendy
Lechner, manager for research and
policy development at the NFIB.
“If a small business doesn't be-
long to a trade association that's in-
volved in ADA, they probably know
nothing about the bill," she said.

And those busmess owners who
have yet tn ‘tailor their workplace
and employmént practices‘are ex-
‘tremely vulnerable to a lawsuit, Ms.
Lechner said. “There's quite a lot of
[potential] liability,” she said.

ADA OFFICE
ETIQUETTE

Experts advise the following whe:
working with:

Sormeone who Is blind

® Introduce yuursell Identify who y ye
are and what your job or role is. Givi
the person verbal information abou!
whal is visually obvious to those wh
can see,

& Be descriptive when giving
directions,

® Lead someone who is blind only
after 1her have accepled your offer !
do so. Allow them to hold your arm,
rather than you holding theirs.

u Tell them when you have brought
new items into their environment,
describing what they are and where
they are situated.

& Do nol pet or interacl with a guide
dog when it is working.

Someone who Is deaf
or hearing-Impalred

& Find out how the pérson prefers {
communicate — in writing, by signir
or by lip reading.

® |f an inferpreter is used to sign,
address the person, not the
interpreter.

® |f the person reads llps. speak
normally and use shorl sentences.
® Gain a person’s altention before
starling a conversation.

u |f the person is using a hearing ai
avoid conversations in open, noisy
areas.

Someone In a wheelchalr

& |f you are asked lo fold, carry or
store a wheelchair, treat it with the
same care as would someone'
eyeglasses. Wheelchairs can brea’
and they are expensive and
inconvenient lo repair.

# When speaking lo someone who
uses a wheelchair, stand back a bil
ease the viewing angle.

m Do not push someone's wheelch:

*without first asking.

Swm.-uit\‘\ﬂglﬂ&;\ssudalu Inc.; Jackson, Le
Schnitzler & Krupman ..
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An Act of Transformation
Law for Disabled to Change Workplace

By Liz Spayd

Washinglon Post Staff Writer

The most far-reaching civil rights
law since the 1960s takes effect
Sunday, promising to force the kind

of wholesale changes that would

make the American workplace far
more hospitable to workers with
physical and mental disabilities.
The new law, the second phase of
the Americans With Disabilities
Act, outlines changes that compa-
nies must make to nearly every fac-
et of employment, from job appli-

_cations and interviews, to health in-
1 surance plans, compensation and

work schedules—all designed to ex-
tend to the disabled the same rights
that women and minorities won
nearly three decades ago.

i [,

At many companies in the Wash-
ington area and across the country,
managers already are bending and
flexing to meet the needs of disa-
bled workers.

. Marriott Corp. uses interpreters
to help a hearing-impaired employ-
ee at its Bethesda headquarters un-
derstand what is being said at staff
meetings. A blind manager at Nord-
strom’s Pentzgon City store has a
scanner attached to his computer
that reproduces ordinary docu-
ments in Braille,

In Atlantic City, owners of the
Trump Castle casino altered a
blackjack table to help a dealer who
uses a wheelchair. And Continental
Insurance, a New York-based prop-

See DISABILITIES, A9, Col. 1
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Tue WasH

Will Change
Workplace

DISABILITIES, Prom Al

erty and casualty company, has an
enlarging device attached to a com-
puter so that a clerical worker with
poor vision can see her keyboard
more clearly,

Since it affects all industries, and
ultimately touches millions of busi-
nesses, the act has a scope matched
by few other laws. Generally, it is
being praised by businesses as an
effort to reach out to a disenfran-
chised segment of society. But it
also has drawn criticism from indus-
try groups that fear it may open the
floodgates to litigation and subject
businesses to large financial judg-
ments by juries. -,

“This is one of the most damag-
ing bills to business in a long time,”
said Wendy Lechner, who directs
résearch and policy for the National
Federation of Independent Busi-
ness. “So much about the law is
vague that business owhers won'’t
know until they ve  béen sued
whether they're in compliance.”
The .law does not state preclsely

“tial to a job For® e’mployers. tﬁat
_ S

To prepare themselves for the

. July 26 deadline, companies in ‘re-.

cent weeks have been doing every-
thing from scrutinizing the wording
of job applications to reviewing hir-
ing and promotion practices to en-

sure nothing they do could be con-

sidered discriminatory.

Under the new law, for example,
applicants cannot be asked whether
they have a disability, only whether "
they are able to perform speaﬂc
functions that are considered essen-.

 Mary Beth Cbambers, left, says the disabled “are capable of doing anything.”

because of a dlsab;hty. But there

* also are likely to be many claims

filed by people already in the work
force who were denied a promotion

.or a raise or just somehow feel they

were treated differently from their
able-bodied co-workers,

“l don't expect the heavens to
fall but there i la;q new class of peo-
ple 'who haven't béen protected be-
fore who in some instances may feel
their rights havt; been denied,” said
Gary Marx, a Was]ﬂn on labor law-

yer. “The %ﬂ lu&e people al-
_ex-: _readyin thﬁ orce who file suit
Page 85 of 187
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o ensure that it does not discrim-  actly what are the essential func-

inate, since what is appropriate for
a commercial giant like IBM might
not be for a small retailer. What the
law does require is that employers
make “reasonable accommodations”
to assure that qualified applicants
with physical or mental disabilities
are not discriminated against, un-
less the employer can show that the
accommodation would put an “un-
due hardship” on its operations.

. For a large law firm, that could
mean providing a reader for a law-
Y&E who is blind; for a computer
cempany, it could mean widening

rways or adjusting a desk's
h?t'ght to accommodate a systems
analyst in a wheelchair,

» The Jaw goes well beyond tradi-
tioial notions of disability by includ-
ing any person with an impairment
that substantially limits a major life
activity. It protects people with
AIDS, with cosmetic™ disfigure-
ments, with dyslexia, even those
who suffer from stress or depres- -
sfon if their condition is so severe as
li]ie considered disabling by a psy-

e TEgRlF e
N e et

comimodate a person who goes

taphysical therapy,”said Paul Tu-

1386, a lawyer with th Philadelphia - .l charges, of di rimination” under *
13%: firm’ '{:Blaqk,"Bﬂ e} Gomisky r":‘lli'e&a‘ct mus 'bglsﬁed, s dor !
S WicCauley|yho hag.adyjsed thou-  S6ME 2,0 “'hew clalm§ first'@
s of corporate «clientS fon the Yedn of | _‘tu_:,n,:,z‘o
law ?‘Ygrﬂ‘*dq’ﬁ' Yo give, in Jts'_caseiqad. e
& Cadillas accomms fon,- «- -In some cases, charges

i)

e

tions of each job. -
“Is it essential for a painter in a
wheelchair to be able to reach the

ceiling? Probably not, if we have a
crew of 30 other painters who can
do it,” said Roger Wagner, presi-
dent of Trump Castle, which is re-
viewing some 600 distinct Jjobs to
determine their essential functions,

Employer reaction to the act has
run the gamut, from doing nothing
at all to a company that paid for a
physical therapist to accompany a
tugboat crew to measure how much
weight the laborérs lifted, and with
Which muscle groups, according to
Tufano. ‘

: The tugboat case is the excep-
tion. “Most companies are just go-
ing to seminars and training ses-
sions on ADA,” Tufano said. A re-
cent survey of 100 companies con-
-ducted by his law. firm showed that
70 percent of employers had done
little more than take steps to edu-

-

"~ Many legal éxpérts Warn that-if -

chiatrist. £8US FiIAT 04, §ORORHODS Are gt diligent 853G I Gicaility g oy : 2
#*Companies have a hard time ac- coppliance, "they could ﬁ_{‘d,?’fh.é:“f‘_*fg_]_‘_l‘o Mary Bej_!%aéaa% urgg%gaf '
cépting that they have to pay for Scives i?'"{dmg off .dis‘:“??iﬁ_f‘f{‘){l - employee who works the cosmetics |/
the hearing amplification device or charges *With potentially suf?. pen- ecunter at* Nordstrom’s Peiitagon
adiiist the work schedules of people 'faltaes. : it el ' City store, thé sfruggle for equality

1

The Equal Employniént Oppor- .
tunity Commission, through which

tom ew job. applicants
they were discriminz

Who_ feel

) e~ ..quofas; it only _
cale themselves on the law. 7% o' % ployers hire and ‘promiote qualified

~“cand

héy're heating-impaired,” . said-
hﬂbe@,{m df@@‘}rs by
Iﬁfa ; '.{-‘.;u‘ fﬁ{f i i ‘
perceht findrease *B's ¥“C8mpanies -"don’t kfiow _whaty:
vt s n they're missing,” she -said.~“These’

| come ¢

¢ people are cipabe of doirg any-
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In some cases, Marx predicted, a |
complaint could arise out of such a

basic issue as an employee who

—works on the sixth floor of a build-

ing and has to use a first-floor bath-
room because it is the only one ac-
cessible by wheelchair,

Even with the force of the act on |
their side, many advocates for the
disabled say it will be some time
before the fortunes of that commu- |
nity improve significantly, The un-
employment rate among those with
disabilities is estimated to run as
high as 60 percent and, as a result,
many lack the skills necessary to
compete for jobs,

“It is a Catch-22," said Peter
Blanck, a University of lowa law
professor who is involved in a study
of persons with disabilities, “If you
haven't been in the work force, you
won't have the skills needed for a
lot of jobs.” . . .

‘The act 'does

‘ot mrél;nﬁitii' job
requires that em-

idates, whether they have a

in the work place is well worth it.
\ “It's not people’s fault that

thing, and if they keep trying, their . §

dreams come e




#%.bout what

road Effort

i By Liz Spayd
{ Washington Post Stafl Writer
@ Like a huge whale in a sea of
S8 |dfish, the Americans with Dis-
8\ ilities Act has landed amid thou-
#..nds of other federal laws govern-
ing the country, making a splash
8 arely matched by any single piece
4 of legislation,
No fewer than 35 federal agen-

¥ ies will have a hand in assuring
8 hat the latest phase of the law is
¥ properly enforced, or that accurate
information is distributed, or that
violators get their just due.

“It's mammoth,” said John Wo-
datch, who oversees a new office in
the Justice Department established
solely to deal with the act.

Mindful that failure to comply
could land them in court, hundreds

i 1of thousands of businesses and oth-
er interested parties have been

bombarding federal agencies with
requests for more information
the law says and to
ies.” : 3

"

~ mented beginning next week, since , of theact, '

During the last year, the Justice
Department—once in conjunction
with the Internal Revenue Ser-
vice—has sent out more than 7 mil-
lion documents explaining what the
act is. Some 3,000 callers a week
jam phone lines at the Equal Em-
ployment Opportunity Commission,
and millions of dollars have been
spent, by government agencies of
by organizations that have received
federal grants, merely to get the
word out about the new law,

As the latest deadline draws
near, supply isn’t always keeping
pace with demand. o

“Less than a week from now I'm
supposed to be in compliance with
the law, and I can't get anyone to
mail me information on it,” said a

frustrated Frank Meeks, owner of
44 Washington area Domino’s Pizza {

franchises. :
Pressures on the EEOC could

grow worse when the employment

provisions of the act are imple-

T T L sad

N
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Set to Implement Act £

all complaints of discrimination=
must go through that agency. Thefs
EEOC is expecting an increase of*
about 20 percent in its caseload
during the first year, and so far no.
additional staffing has been allo-
cated to help take on the work,
President Bush has asked that_
enough money be put in the fiscal
1993 budget to allow both the
EEOC and the Justice Department
to hire new employees, and to sup= -
ply grant money to get more groups-;
involved in distributing information. ",
Although the EEOC and Justice
have the two largest roles, the list..
of agencies involves reads like a.
U.S. government directory, cover-..
ing everything from the Federal .
Communications Commission to the -
Department of Transportation and -
the Centers for Disease Control. .3,
Given the scope of the new law,,.
all is moving fairly smoothly, ac-
cording to the National Council on
Disability, the group charged with-;
helping to oversee the latest phase...

G
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BIG; CHANGE LIKELY
' AS LAW BANS BIAS
TOWARD DISABLED

14 MILLION TO BE COVERED

As 1990 Act Goes Into Effect,
Employers Are Requiredto . ™
Provide Aid to Workers

By PETERT. KILBORN
Specialto The New York Times
WASHINGTON, July 18 — A law to
ban job discrimination against dis-
abled people takes effect in a week and
is widely expected to force changes in
employment practices as far-reaching
as-those that followed the laws fhat.
opened jobs to women and blacks. == § °
1-- Organizations representing people
Y with disabilities call the l1aw, part of the
Americans . With * Disabilities Act ofy - -
11990, thelr own emancipation procla= -, -
1'mation. An heir of the Civil Rights Act: "

of 1964, the,ew law challenges the - |
myths, attitudes and working” condl-; "
{ tions that its bipartisan authors blame"
1for ‘keeping many disabled adults .
housebound and impoverished, - (R
Applylnglo Many Businesses .
The provisions that take effect July. .. !
26 apply to half a million businesses — .
all those with 25 or more employees —'.
and are intended to outlaw discrimina- .
tion agalnst the 14 miftion working-age . Y
Americans with physical o' mental lm- TN -
palrments, In two years, the provisions .
will be extended to three-qus :
million other busificsses with 1510 255 .
WO love %_‘}5-91?%‘ MMW,??‘ W
employers ‘10" set -goals for Riring ol NEa
o ing h dliabled, It could have > {
rouch the $ame effect > (=i 47 x o
““1t tells employers that In hiring, pro- .. i
motion and compensatfon they cannot .=
discriminate _against - an’ otherwise '
competent worker who has a “physical T~

or mental fi pah‘iﬁénl."-’fihati"supst_an.':f-;-‘ _
el chises “undvehard"
sh‘lp, ml ’

. )= scheduling their “hours_fo permit > . -
Visits fo doctors, for example, widening?: -

i e —— — e

o

1S

lially limifs" a major Jife activity, like} "«
m;;"ﬁ‘e ,g{,amns..ﬂugkﬁ:s or breathing’ -
b X P B S
hip,'t-they _must promptly provide a
“reasonable %ﬁmmti@n‘;ﬂ% helg -+
the workers cope with their disabilitles ~

{ bathroom stalls to help people in wheel- . -y
chairs or providing special 10018 _ 0w !
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Re]écllons Are Limited

The law does not ask employers to
hire people who lack vital faculties for
a particular job — blind people to drive
trucks, for example. But a disability
¥ alone, said Christopher Bell, a senior
lawyer for the Equal Employment Op-.
portunity Commission, cannot bet
grounds for rejection. **It's not enough-' |
just 1o have something wrong,” said
Mr. Bell, who is biind. )
With the law still to take effect and; . i
the hiring slow everywhere because of” -
: the sluggish economy, no one ventures !
1o guess yet how many people with
 disabilities will get jobs because of the .
(}aw or what business will spend to :
accommodate them, . S st
“It means that Government and the . ~.
private sector must take steps to as-

Continued on Page 24, Column 3 A
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Change Likely

Continued From Page |
sure that people with disabilities have
access to the mainstream of American
life,’" said Robert A, Kalzmann, a spe-
cialist in legal and disability issues at
the Brookings Institution.

Agencies specializing in placing the
people in jobs report rnore contacts
with employers. Steve Weiner, place-
ment director at Gallaudet University,
a school in Washington for deaf stu-
dents, reports a surge in companies
visiting the campus lo interview. “The
act is generating a lot of possible
hires,” he said.

The Jaw is an unabashed venture into
‘social engineering and Government in-
tervention into the private economy,
normally anathema to many conserva-
tives and business associations. Bul
although many employers say they
fear the cost of complying others say
the law will expand the pool of workers
available to industry at a time when
there is a shortage of workers with
essential skills,

Adding a New Sector

“We'll have a new sector of the work
force that we can take advantage of,”
said Edward Potter, president of the
Employment Policy Foundation, & re-
search group financed by 200 major
companies.

An example of how the law is intend-
ed to work Is James Holland, 28 years
old, who has been completely blind
since he was 12 and works for United
Parcel Service, which like some other
major companies has established pro-
grams for people with disabilities. Mr.

| Bolland has been with the company for

four years and Is a computer program-
ming Instructor at an office In Param-
us, N.J,

He has a voice synthesizer and a
headset attached to his computer. The
syntheslzer reads words on his com-
puter screen and converts the words to
sripeech. It also reads back to him any-
thing he types Into the computer, He
has another device that scans memo-
randums and other wrilten documents
and feeds them to the computer. UP.S,,
he said, has been open to providing the
tools he needs to work. o

The cost of the equipment was about
$11,000. “Their attitude is, 'Except for
adaptive eiuipment. we're going to
treat you like anyone else,’ " he said.
“I've alwaﬁ been thankful for that
I'm a firm belicver that people's abill-
tles come from within. You have limi-
tations. Everyone has. You have (o
overcome your limitations and work

with your abilities. . T

Sy TUsadsfied Employer ©
. For what they consider a very small

have found an unusually competent
progl;ram ming instructor. *'For us, the
disabilitles act does not present itself
as some horrific new regulatory prob-
lIem ';_;ﬁld Fred Fernandez, the official

QU7 Allo APl cormpany's equal em-

invéstment, U.P.S. officials say they i
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James Holland, who is blind and works as a computer programmiﬁg instructor for United P

Paramus, N.J., exemplifics how Congress wants the Americans With Disabilities Act to \
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[ Satisfied Employer
For what they consider a very small
investment, U.P.S. officials say they
have found an unusually competent
programming instructor. “For us, the
i disabilities act does not present itself
as some horrific new regulatory prob-
1lem,” said Fred Fernandez, the official
in charge of the company's equal em-
opportunity  programs.
| Various studies show that workers : z
| with disabilities are at least as effec- $ i
tive as others. The Du Pont Company]would need a lot of help to take_ jobs,
| does periodic polis of its disabled work- | like people 1o dress them and feed
|ers. The latest survey, of the supervi- { them, but that 8.3 million are more
| sors of 811 disabled workers in 1990, | easily employable. Of that group, 58
| rated the workers on a par with others |percent had jobs, and most of the rest
| in attention to safety, marginally below | could have worked, he said.
'them in job performance and well He said 23 percent of the disabled
| above them in attendance. Other sur-
veys show much less furnover among
| the workers, no doubt in part because it
| is harder for them to find other jobs.
i More broadly, experts say, discrimi-

R AR ol

the rate for the rest of the population.
Many survive on largely on food
stamps, Medicaid and Social Security
checks. Phil Gambino, a spokesman for
| nation against people with disabilities | the Social Security Administration,
| is costly Lo society as a whole. Of the | said 3.2 million former workers who
| 14.2 million disabled people 16 to §4 |have become totally disabled receive
| years old, Mitchell P. LaPlante, direc- | an average of $7,125 a year from Social
| tor of the Disability Stastics Program | Security Disability Insurance.
| at the University of California in San| He said three million other adults
Francisco, says only 30 percent worked | were ineligible for the insurance be-
in 1983, mostly at part-time and irregu- | cause they had not worked enough 10
lar jobs, while 76 percent of peﬁple]qua‘.ir)r. They receive an average of
without disabilities worked, most of |$4,114 in Supplemental Security In-
them in regular, full-time jobs. 1cnme. a form of welfare. The cost of
both programs is $3.1 billion a year.
With the law still to take effect, no
one knows if the Equal Employment

Mr. LaPlante says that many of 7.9
million he classifies as severely limited

adults were poor, almost three times’

L will see significant

Opportunity Commission, the principal
enforcement agency, will be deluged
with complaints from aggrieved job
seekers, But Evan J. Kemp Jr., chair-
man of the commission, predicts a 20
percent increase In the complaints of

civil rights violations workers bring 10
the commission over the next year, or
15,000 new cases.

Joanne Frankfort, a lawyer at the
Employment Law Center in San Fran-
cisco, which represents workers in oc-
cupational disputes, said: ] think we
amounts of litiga-
tion. Any action taken against a quali-
fied individual because of his disability
could be a violation. And there are

| teeth in the law.”

But advocacy groups and the com-
mission expect many complaints 10 be
summarily rejected because the work-
ers will be found:unqualified for the
jobs they are denied and than many
others will be resolved through negoti-
ation and arbitration. Only the most
extreme Cases are to bring

)
g
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B
;
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Citizens with Disabilities, & lobbying
group in Washington, said: “Wearenot '
out to clobber anybody. We hope it
would be the last resort It makes no
sense to put business out of business.”
Vagueness Invites Lawsuits . .
But some lawsuits seem inevitable
because deliberately left cen~
tral provisions of the law vague. .Whnt :
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Job Agency Turns Disabilitics inte-shsgets

Last year, after at least a dozen

unsuccessful job interviews, Kath-:

leen Roche, a self-described “little
person’ who is 4 feet tall, snapped
at an interviewer who had just told
her that she was unqualified for a
r tionist's position. *“Lock at
me for what [ am," she told him,
*“Not for the way my feet dangie off
the chair."

When Michael Lopez, a college
graduate who had been a counselor
for an organization of disabled peo-
ple, was looking for work last year,
he made a flurry of phone calls to
job-placement agencies. Many
were promising, often reaching
discussions of salary. But after he
asked whether his electric wheel-
chair would be able to get through
their doors, no agency invited him
for an interview.

Brenda Whigham was taken
aback when an officer at a job-
placement company advised
against menti her visual im-
pairment. He told her that once she
got the job, she then could discuss
the magnifying equipment she
needed to read a page of text.

One of a Kind

All three said recently that their
disabilities had been a setback
when they began their job search-
es. But when they turned to Just
One Break, a not-for-profit agency
in New York that places the dis-
abled in jobs, they learned that
their disabilities could be assets.
Within a few months, they each
had a job they liked: Mrs. Roche,
44 years old, a receptionist at the
office of the Federal Comptroller
of the Currency; Mr. Lopez, 27, an
administrative manager at RJR
Nabisco, and Ms. Whigham, 30, a
customer service representative
at UTAC America, a watch compa-

ny.

The agency, known as JOB, says
it is the only employment service
devoted exclusively to placing dis-
abled people. Other groups serving
the disabled otfer job referrals, but
they do not operate as professional
employment services, concentrat-

“ing solely on providing and devel-

oping placements.

There is still much reluctance
about hiring people with disabili-
ties, says Mikki Lam, executive
director of the agency. But in the
last few years, she has observed a

marked change in the attitudes of

companies, now on a mission to
diversify their work force.

For 45 years, as JOB paired dis-
abled people and employers, it has

been sending out a constant mes-"

sage: people with disabilities

Overcoming
employers’ curbs
for the disabled.

should be considered for many of
the same jobs that able-bodied peo-

ple do. To this end, it maintains a-

referral list of 1,200 qualified em-
ployees, makes job placements
with companies and government
agencies and offers consulting
services to companies interested
in bringing disabled people into
their work force.

As of July 26, businesses that
employ more than 25 people will be
forbidden by the Americans with
Disabilities Act of 1990 to discrimi-
nate against employees or appli-
cants because of disabilities, and
will be required make reasonable
accommodations to allow a dis-
abled employee to perform the job.

To Mrs. Lam, who uses an electric
wheelchair because of a case of
childhood polio, the law is "a
springboard with which we can
throw qualified disabled people
into the corporate world."

Although the law has yet to go -

into effect, she said, it is already
having an effect on employers.
When her agency calls a company
to offer its services, the executives
know something about the issue:
companies have been deluged with
mail about the law from the Gov-
ernment, disability-rights organi-
zations, newly established consuit-
ing companies specializing in the
new disability rules and others.

JOB, a privately financed organ-
lzation with a budget of about
$600,000, was established by Orin
Lehman, Eleanor Roosevelt and
others to assist disabled World
War II veterans. Over the years it
expanded to include other people
with disabilities and has placed
thousands of employees. Most of
its contributions come from foun-
dations and corporations.

On July 27 the agency will hold
its annual job rally at the New
York RHilton in Manhattan, with

some 110 job candidates carefully,

chosen from its lists and at least 23
companies that have registered so
far. While the agency provides its
job-matching services free of
charge, the businesses attending
the event have agreed to contrib-
ute $2,500 each for the opportunity
to interview the applicants and at-
tend talks on the new laws.
Despite a tight job market, Mrs.
Lam expects to place about 40 per-
cent of those attending the rally.
*“You no longer have to persuade a
lot of companies to hire the dis-

abled,"” she said. “You simply need

to show them how to do it."

Iniversitypefiidansasiely on its resources.

Smaller businesses, especially, say
they fear the cost of compliance. The
$11,000 that U.P.S. has spent to accom-
modate Mr. Holland might be judged
an undue hardship for a very small
company. But Rick Douglas, executive
director of the President's Committee
on Employment of People With Dis-
abilities, says the average disabled
worker's accommodation costs less-
than §500. Some adjustments, like
scheduling work around doctors' ap-
pointments or raising the desk of a
worker in a wheelchair, cost nothing.

A large company might be expected
to be able to employ a full-time inter-
preter for deaf workers, but a small
company might comply by teaching a
deaf worker's supervisor sign lan-
guage. But many other questions are
murkier. Some people are confined to
their homes but can do the essential
functions of a job. Will a company be
required to let the employee work at
home? As yet, no one knows.

Here and there, even a very small
employer finds that hiring people with
disabilities so desirable that Govern-
ment goading is unnecessary. Two
years ago, James W, Snow was opening
a business, a commercial laundry in
Russellville, Ark. *‘It was hard to find
people who would start at the mini-
mum wage,” Mr. Snow said.

“So this friend of mine said, “You
know what might work? These people
from the Russell Skills Center.'"
There, as at hundreds of other centers
in other communities, people who are
retarded and have other mental dis-
abilities learn to work and to live inde-
pendently. " "They can dao the folding,
the sorting and the processing of your
laundry." ** :

Mr. Snow said 5 of his 16 employees
come from the center, which provides
coaches for the workers until they
learn their routines. The workers are
paid the same as others without dis-
abilides. “It all works well for me"
Mr. Snow said. *‘I'm ecstatic. If I could
do more, 1 would do more."
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Jf the werld’s all-time best-
alanguagetext, hewasatthe
deathChairmanof the Board
slishers, Inc., @ multi-million

;incss in Silver Spring.
e was born April 17, 1932in
m, Washington. Deafened at
yRourke became an interma-
recognized expert on sign
rand Iong—ﬁmeorgardzerand
r civil rights for deaf people.
an alumnus of the California
‘or the Deaf, Berkeley, and

ot University.

ke was the first deaf person
~write captioning for an entire
\n program. In 1983, he founded
tion Club, a voluntary organi-
~stablished to support the ef-
the National Captioning Insti-
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tute to provide captioned television
gramming.

O’Rourke authored the best-selling
sign language text, A Basic Course ir
Manual Communication, as well as A

Continued on page 3
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made up of new and some old mem-
bers, says Peter Dennehy, a Sundlun
policy aide for human $ervices.

“Qur greatest CONCCIM right now is
services for the deaf community at
large,” Dennchy says. “A cOmMMISSION
that can’t even approve its own min-
utes is not able to carry out its mis
sion.”

The forced resignations were ap-
plauded by most commission mem-
bers, whohavealready submitted their
resignations, says Panarace.

And more than 50 members of the

Continued on page 3

Marilyn Quayie says President may
adapt his re-election campaign for deaf

By M. Kathleen Wagner

Marilyn Tucker Quayle would be
surpdsediﬂ’residentﬂushdidn'tadapt
his re-election campaign for the deal.

Thevice ;dent'swife, whotoured
the National Technical Institute for the
Deaf on January 15, said that Bush
bably will be cap-
tioned and his speeches likely will be
interpreted into sign language-

“'m absolutely not involved in the

Americans with Disabilities Act, which
has done a great deal for the hearing
impaired.”

Quay ,whohasahearing-impaired
sister, toured NTID, on the campus of
Rodtesta'lnsﬁmwoﬁechno‘-ogy,and
addressed a Republican luncheon

| during her one-day swing through

Marilyn Quayle

Rochester. An estimated 55,000 deaf

and hard-of-hearing peoplelive inthe
metropolitan area — the largest per-
Continued on page 7
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JHS 47 and PS 35 share the same E.
23rd St.buildingbut now occupy sepa-
rate parts of it and have different
administrators. Those divisions hurt
the educational process, protesters said.

Joan O'Shea, who hasbeen principal

http://dolearchives.ku.edu

““The move was made to mect the
expanding needs for these kids,” said
Terte,

— Daily News, New York, NY
January 10, 1992

Marilyn Quayle talks with the media in the computer-assisted laboratory at

TOM WILLARD

NTID. Looking on are (L to R) Thomas Plough, RIT provost, William Castle,
NTID director, and James DeCaro, NTID dean.

Quayle says Bush may adapt campaign

Continued from page 1

capita concentration in the country.

Sally Tucker, Quayle’s younger sis-
ter, works in Indianapolis as payroll
supervisor for the state of Indiana,
Quayle said. Tucker communicates by
reading lips and speaking, she said.

An advocate for the deaf and hard of
hearing, Quayle serves asan honorary
member of the board of directors of the
Deafness Research Foundationand has
visited other facilities for the deaf.

*1am nota professional byany means
but just by coming to institutions like
this that are doing so many wonderful

%
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things and also showing that hearing
impaired are just like therestof usand
canbe very valuable employees— that
helps t00,” Quayle said.

She said she also stresses “the fact
that parents should really pay atien-
tion to their children’s hearing ability
and get them tested early on because
early intervention will help thern deal
more with the hearing world onamore
equal basis.”

— Times Union
Rochester, NY
January 16, 1992

son, 8, in mobile

By Chris Frink

Anearly morning firethat consumed
most of a mobile home south of Den-
ham Springs, Louisiana killed an 8-
year-old boy and left four members of
his family hospitalized on January 4.

The body of Willie Morgan was dis-
covered in the home after the fire was
putout, said Chief Chris Barnes of Fire
Protection District No. 5.

Wesley Morgan escaped the fire with
his wife, Sue, 12-year-old daughter
Sally and 11-year-old son Chad. The
Morgans are all deaf; the parents also
are legally blind.

The four remained hospitalized Sat-
urday at the Medical Center of Baton
Rouge, but may be released Sunday,
said Cindy Mann, a family friend.

Linda Johnson, who lives near the
Morgans in Eastover Estates offLa.16,
said, “The flames were humongous;
(they) scorched the pine trees way up
high.” Johnson said she began vide-
otaping the fire even before fire trucks
arrived.

“The whole front part of the house
was on fire,” said Lloyd Landry, an-
other neighbor. “People were trying to
break in the back to help them getout.”

Barmessaid the front partof thetrailer
was engulfed in flames when the first
unit arrived.

The volunteers initially focused on
trying to find the 8-year-old before
trying to extinguish the fire. “We put
in four search and rescue teams to try
and find the boy,” he said.

There was some confusion over
where in the trailer the boy was. “We
had some indications he was in the
back part of the trailer,” Barnes said.

“There was no way we could have
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CRIPPLING IMAGES.
EDUCATING THE VICE PRESIDENT

As Special Assistant tothe Vice Prest-
dent, 1 spend a great deal of my time
fighting myths, negatlve images, and
stereotypes. Not his, but ours. *Qurs"
refers 1o myself and the 43 million other
Americans with dlsabilities.

Two weeks after the 1988 Presidential
election, 1 called David Beckwith, who
had Just been appolnted Press Secretary
for Vlce President-Elect Quayle. Dave
end Tmet inlaw school gnd had remalned
friends over the ycarss,

“Dave,” 1 said, "It has taken the
American media 200 years (0 creale the
negative Images and $iCreotypes they
use 10 describe Americans with dis-
abilitles. Tt took them two months (o do
the same Job on your boss. Do you think
Dan Quayle wouldliketo helpus change
our Image if we help him change his?"

Quayle thought it wes & great 1des.
The Monday after the jnauguration I
became the first White House staffer to
work full time on disability Jssues.

For most of my adult life, I've €x-
plained dlsability fssues In & style that
haa often been called "brigk of blunt".
Education is a never-ending task, but
Dan Quayle proved to be the quickest
learning student T've ever had.

"The first thing I told the Vice President
was that disabled people were tired of
hearing politiclans talk. We were more
Interested in finding a politiclan who
would listen.

l_ s-leg_748_007_all_Alb.pdf

“Mr. Vice President,” 1 explained,
nwe're tlred of being beated ilke a char-
jty. We wanttote treated ke any other
constituency.”

Long before 1 wrote his first speech,
we discussed e (WO principles that 1
have-used for more than & decade 1O
explaln disability Issues to groups of
ghle-bodied people.

The first principle ls: People with
disabllities can Ue, cheat, and steal just
Jike eble-bodled people. Dlssbled people
can be fools, fakes, and frauds Just like
able-bodied people. If you cannot accept
these stalements, you cannot truly aceept
the concept that disabled people are Just
like everyone clse, except they have @
disabllity. A disability becomes &
handicap only when structural of attity-
dingl barrlers make It sO.

Some of us with disubilitles are
charming, witty, and highly intelllgent;
some of us are not. The disability didn't
determing which of us would be sexy
and which of us would be sexist. A
disabllity glve us adifferent perspective,
not a different personality.

Someofus getmarried, have children,
live happlly ever after, or SOmMe of us get
divorced (not pecessasily in that order).
Some of us never leave home; most ofus
do,

Some of us have reached a comfort
tevel that allows us 1O debate seniantics
and determine that “cripple” and

Thi . .
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By GrorGe A, COVINGTON

“wandicapped” are nolonger acceptable.
Others are still debating whether "dis-
abled people” should be replaced with
"people with dgisabiliies”. This latet
debate |s generally restricted 10 the dis-
abled gurus lving Inside the Washing-
ton, DC beltway. Yes, gome of us are
disabled gurus.orgumSwimcﬂsabmﬁes.
if you choose. Many of us feg) that we
are not "visually challenged®, "physi-
cally challenged®, or, if you're shor,
“vertically challenged”. When the ob-
stacles are removed so are the "chal-
lenges”.

Wwe are as differcnt and diverse as
everyone else in the wosld. We simply
have & disability.

The second principle Is: The road o
Hell Is paved with good intentions, The
media s always approached disabilit
lssues with the best of Intentlons, bu'
good intentions are not enough. The
power of the media Is such that its &-
scriptions of disabled people and ou
{ssues can be devastating.

Dan Quaylc is more acutely awars ¢
the effects of media than any Vic
President In history. He easlly under
stood the media's power 10 creaie ap
shape images.

When! Introduced the Vice Preside:
duﬂngmeswcadngincermonyef Just
Dart as Chalrman of the Presiden
Commitiee on Employment of Pecop
with Disabilitics, Ttold the 125 disabl.

econtinued .,
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people present, "Few able-bodied people
can better understand the problems we
disahled people face by a negatlve par-
wayal in the media."

Although the news articles and feature
stories ahout disabled people and our
Issuesare well-Intentloned, Inmany cases
they have served to perpetuate slereo-
types and negalve attifudes held by the
general public,

Recent news articles and features have
tended to divide disabled Individuals
Into two categories: the poor, pitiable,
pathetlc creature of charity or the herolc,
undefeated "super crip,” It Is pot un-
common to find stories that begln with
the flrst Image and culmlinate In the
sacond,

The disabled individuzal as an
object of chardty is an Image as old as
recorded history. Until recently, the
news media ofien wrote of disabled In-
dividuals asthoughthey were characters
fram a Gothlc horrot novel, Dissbled
Individuals were "struck down In their
pime", “sefflicted with...*, "a victimof...",
"confined or bound to & wheelchalr...”,
or "doomed to a life of..."

Part of the modem {mage of the dis-
abled person as an object of charity was
created by organlzations aftempting to
ralse money for thelr causes, These
organizations, with the asslstance of the
news media, have caused generations of
Americans 10 sce the disabled as poor,
defenseless children in need of pity and
charity. Most of these organlzations
were directed and managed by able-
bodtied Individuals, While they ralsed
hundreds of millions of dollars over the
past decade, they did linle to improve
the Image of people with disablides.
Recently & number of these organizations
have begun to bring disabled people Into
decision making positions,

"Supér crlp” has been aroundsince the
penny newspaper, but In recent yéars
this Image has bheen the favorite of the

s-leg_748_007_all_Alb.pdf
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mass medfa. "Super crip” is achaacter,
usually "struck down in the prime of
life" who flghts to overcome Insur-
mountable odds 1o succeed as a mean-
ingful member of soclety. Through
strength of will, perseverance and hard
work, the digabled Individual achleves a
"normal” life. Depending on the news
organization, (his scenario might also
Include mother, God, country and the
acdve Intervention of UFO's or Blgfoot,

Perhaps the most troubling aspect of
the "super crip" character is that the
news medla herald as “super human” the
schievement In a disabled person's life
that would be constdered nonmal, routine
and completely unnewsworthy In the
life of an able-badied person. Toaofien,
the news medlatreat adisabled individual
who has attalned success In hs ficld of
profession &s though he were one of a
kind, While this one-of-a-kind aspect
might make for a better Story angle, it
perpetuates in the mind of the general
public how rare It Is for the disabled
cltizen to succeed,

Another problem we have with the
medlalsthe "Thave ahandlcapped friend™
syndiome. It somelimes appears that
every membder of (he media has one
disabled acqualntance who, by virtue of
thelr disabllity, Is the sule authority on
all matters of disabllity. This "frlend” is
quoted as an authority on any matter that
Involves a disabllity Issue. A person
with a mobility Impalrinent may not,
however, be an expert on mobllity and
access problems. One blind personmay
he sn expertontechnology, while another
blind person may have no Interest In the
subject, and thus no knowledge of the
Issue.

The problem Is a circular one. Itis as
young miembers of the gencral public
that men and women of the news media
derlve thelr attitudes about people with
disabilitles, Asa former Journalism pro-
fessor, 1 know the Images and stureo
types of diszbled people are not Ieft at

the front door of the journallsm school
hutremaln o hecame apartof the psyche
of the working reporter. With the ap-
pearance of these reporters’ news slo-
ries, the cycle begins agaln,

Good Intentions with bad results arc
nol resirlcted to the press, Too often in
the past, able-bodled Individuels and
groups came up with projects &nd
products that they knew “would be great
for handlcapped people” They never
bothered to ask disabled people for fnput.
Their enthuslasm was great, but their
idea or product was a dlsaster, They
were more Interested fn & "warm and
fuzzy” concept then they were [n & sub-
stantive ides. Often thelr feelings wese
hurt when disabled poople threw the
cold water of reallty on what had begn
the warm glow of poorly directed good
Intentions. It Is 100 late to ask for our
Input after the concrete has been poured
and the last nall dilven. Tens of milllons
of dollars have been wasted on projects
for disabled people that had litte or no
fnput fromdisabled people. Able-bodied
people must learn (o ask us If we need L,
want It, or can afford It. Ask us, then
listen.

Inhis firsttwo years In offlce, the Vice
President met one-on-one and listened
to more disabled people than all the
previcus Vice Presidents In history,
Through his speeches, meetings, and
visits he has ralsed the disability Issuc to
& level of natlonal interest never before
achieved by an elected official.

In the past three-and-a-haif years Dan
Quayle has become familiar with dls-
ebled people and thelr issues. He knows
that a middle cless, white male in a
wheelchair is not the "average” disabled
person, He knows we are male and
female, that we come In all slzca and
ages, and that our skin has many hues,
Although Dan Quayle has known dis-
abled individuals and thelr Issues all of
his public and private life, he continues
to listen and to learn about us,

J JULY, 1992
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GOP opens Eiiae
arms, Dome '
to disabled

By Davip PLESA
OF THE HOJUSTCN POST STAFF

The GOP is pulting its money where its

mouth is

While preaching the politics of inclu-
sion on the ¢ampaign (rail, the Republi-
cans are being extra careful to make sure
po one geis left outl of next month's na-

tivnal convention.

To that end, cenvention officials are

This document is from the collections at-the Dole Archives, University of Kansas
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for the disabled goes beyond 1he require-
ments of the Americans with Disabilities
Act, which President Bysh signed into law

IWO Years ago.

The act is designed 10 protect the na-
on's estimated 43 million disabled peo-
Jle from disceimination in ¢mployment,
public accommodations, transporiation
and telecornmunications.

While the Astrodome already has spe-
cial elevators for wheelchair-bound pa-
trons, convention crews will build four | i
ramps at different stadium locations for  Joof s
the physically disabled.

Extra space on the convention floor and

spending $40,000 to
make the Astrodome
more accessible to the
disabled during the
Aug. 17:20 ¢vent.
“For ycars these
people bave had acces-
sibility trouble, and
we don't want 1o sce
that here,” said Blake
Williams, director of
diszbility issues for
the conmverdion.
Williams said the
convention's program

&

Please sce GOP, A-16
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Danlel Saparzedeh places a Texas llag on a B-foot loplary slephant oulside
the Houstoilan hotel, President Bugh's home during the convantion,
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The Houston Post, A-1, July 29, 1992
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GOP making Dome friendly to disabled :

participanis,
ranging [rom
wheelchalr lift-
buses

are ultra high-tech.

For imtasoce, hearing-impaired
visitors upon réquest can use sophis-
tUcated headsets called "infrared as-

This document is from the collections at the Dole Archives, University of Kansas
http://dolearchives.ku.edu

sistive listeping devices” through
which they cap tune directly Into
podium The devices are
for those who are not deaf bul have a
significant bearing Joss, said Blake
Williams, director of disability is-
ses for the Republican Nauonmal
Committee.

In coocert with the Houston Sports
Association, the RNC will install 3

_stalecommunications device for the

deaf” in the Dome, whick will be a
permaneat i to the sta-
dium, Williams said. The device iz a
computer screen hooked Lo a tele-
phooe through which 3 deal perscn
can cormmunicate using lyped mes-
Bages.

The oaly other t am-
will be work done oo the
‘s restroems to bring t!mnuz
to par with the ADA, Williams i
“The Dome was in pretly good
shape,” be said. when asked il it was
accessible for Lhe disabled before the
RNC begaa improvements.

An open-Cca service will en-
able the hearmmg-mpaired to Jook at
monitors positioned over the seated
areas o the stands oc the massive
Diamood Visiom screen Joomiog high
over the floor [or a simultaneous
script of podivm activity. Below (e
speakers’ images vn the screen, the

IR —
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text of their speeches will be Lypod
out by three Lighten ing-{ingered ste-
sographers, Willizms said. A
For ibose hearing-irnpaired oon-
ventioneers who may [md them-
selves walching the festivilies from
their hotel room TVs, they will be
able to read the podiuro text simi-

larly mﬁa 8 [ree closecaptioned
service led down by satcllite
from the RNC Network broadcasts,
Williams saxd.

There also will de 2 crew of sign
interpreters (o fill in any gaps, Wil-
liams said.

The RNC will speed about $40,000
on the disability improvemeots for
the Dome, he said. Aboutl 25 voluo-
teers with special “sensitivily train-
ing™ will be oa duty during the four-
day cenfab.

For bliod visitors, Brailie editions
of the Republican platform docu-
ment, podium speeches and a siew of
other convention literalure will be
available upon request, Williams
said. And, special large-type editions
of the same matecial will be ready
for 1hosc who are oot blind but have
diffrculty secing, be said.

Williams said each of (be state

convergiog on Lthe Dome
Aug. 17-20 were seat guestionpaires

asking how many delegates and al-
ternates would require disabled ser-
vices. For other dwabled gucsts
seated in the stands, he said the stall
of volunteers will be on hand
provide them with services.

Williams said that 20 to 30 peopie
will need wheelchair-2ccessible f2-
cilities during the convention, and
the RNC is iestailing four temporary
wheelchair ramps al major Dome
eptrances.

Republicans and Metro have
worked oul am for the
transit systemn Lo provide plenty of
wheelchair Jift-equipped bus routes.

Williams is a former assistant o
the late Lee Atwater, the former
Republican natiomal cbaurman and
bare-Xknsuckled archilect of Bushs
1988 presidential catopaign who died
of cancer last year at 40. He sa:d he
has a special interest in disabled
ixsues since, before his death, Alwa-
ter was in a wheeichair.

“It was something [ hadn't deait
with ai that point. and it became
very real to me resl fast,” Williaros
sard. “So I asked (coavenliocn man-
ager) Willlam D. Harris if he wou!ld
let me do this, and he was kind
enough Lo let me.”
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Growth of a Civil Rights Mov:

» =

' Lhnd Cagy
7

The Disabled Find a Voice,

And Make Sure It Is Heard

TR TR 1 R ?Gg'e
By S‘&VE{\I A.HOLMES
WASHINGTON

HE pictures were striking, just as
they were intended to be: Children
paralyzed from the waist down

crawling up the steps of the Capitol, "

and more than 100 protesters, most in wheel-
chairs, being arrested by police officers in
riot gear after a raucous demonstration in
the Rotunda. -

The aim of the demonstration was to press
for enactment of the Americans with Dis-
abilities Act, a comprehensive civil rights bill
that extends to physically and mentaily dis-
abled individuals the same protections
against biased treatment in employment,
transportation and public accommodations
now accorded women and minorities.

““You can view disability rights as one of
the latest chapters in the overall civil rights
movement,” said Wayne Sailor, a professor
of special education at San Francisco State
University. :

1t was not always so. For years, the agenda
for the disabled was set by organizations like
the March of Dimes and the Easter Seals
Foundation, which focused on providing serv-
ices for the disabled and prying money loose

. from government and individuals to find
_ cures for such llinesses as cerebral palsy.

In the last two decades, however, the atti-
tude of those with disabilities has shifted
from being passive recipients of institutional
largess and paternalism (o demanding a full
role in society. “We're not Tiny Tims, or Jer-
ry's kids,” said Bob Kafka, a quadrapelegic
{rom Austin, Tex., as he demonstrated out-
side the White House last week.

“The * disability rights movement was

" shaped by a number of .scientific, cultural

" and political forces. In many ways, itis a by-

product of the technological revolution.
Breakthroughs in medicine, the development

*. of computers that allow the hearing and

speech impaired 0 use telephones, and ad-
vancements in motorized wheelchairs have

meant more people with severe handicaps -

live longer, can do more {or-themselves and
have the potential for enjoying fuller Jives.
“There are people with serious spinal cord

injuries who used to die within two weeks |

that now live 30 or 40 years,” said Dr. Frank

Bowe, a deaf scholar whose 1978 book .

«Handicapping America" is 10 the disability
rights movement what Betty Friedan's “The
Feminist Mystique” was to the women's
movement. “*It"s one thing 10 say we have this
marvelous technology, but if nobody’s going
to hire you, what's the point?™

As the most efficient means of creating dis-
abled people, wars have always been a factor
in advancing the disability rights movement,
and Vietnam was a main force. The war
added a large number of disabled veterans,
already angry over America’s indifference
to their sacrifice in Southeast Asia, to an
army of people with disabilities demanding
fairer treatment. The Library of Congress,
for example, estimates there are 43 million
Americans with some form of disability.

In 1973, after two vetoes by President Rich-
ard M. Nixon, Congress passed Section 504 of

* the Rehabilitation Act, which barred -dis-

crimination against the disabled by any en-
tity receiving Federal funds. But no regula-
tions were written to put it into effect until
1978, after advocates staged a 28-day sit-in.

Eﬁh'enched Barriers

But barriers remained entrenched in the
private sector, where the bulk of the new jobs
were created in the last decade. “We had no
rights at all there,” Dr. Bowe said.

During the 1980°s, the disabilily rights
movement struck an alliance with traditional
civil rights and feminist groups. As a result,
for the first time, discrimination against the
disabled was barred in the sale or rental of
housing. *‘Standing alone, we could not have

Doing whatever it
takes to fulfill

the promise of

a landmark
Federal law.

done that,” said Pat Wright, director of the
Disability Rights Education and Deflense
Fund, who is legaily blind. "*But wrapped in
the arms of the civil rights community we
had a lot more power.” -

The movement has also gained sympa-
thetic ears both on Capitol Hill and in the
Bush Administration. Officials and lawmak-
ers who have relatives wiih various afflic-
tions are more responsive, as are politicians
who are increasingly aware that the votes of
the disabled are up for grabs. -

That point became clear after the Repubii-
can National Convention in 1988, when, in his
acceptance speech, Mr. Bush became the
first Presidential candidate to address the
problems of the disabled directly. A poll by
Louis Harris and Associates taken after Mr.
Bush's speech showed that the lead Michael
S. Dukakis held over Mr. Bush among dis-
abled voters fell to 10 points, from 33.

But advocates say they have just begun.

‘Just as the Government can pass iaws that

end racial discrimination, but not racism, it
can outlaw biased treatment of the disabled
but mot mandate acceptance of them.

“You can't legislate attitudes,” said Ms.
Wright. “But the attitudinal barriers wiil
drop the more disabled peopie are employec,
the more they can be seen on the street and
when we become not just a silent munornty,
but full participating members of society.”
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Voters  \ |\g}109.
HARKIN COURTING

DISABLED VOTERS

lowan Is Emphasizing Role in
'90 Disability Rights Law

By STEVENA. HOLMES

Don Anderson has never worked for
a Presidential candidate before. But
this year, Mr. Anderson, who is para-
lyzed from the chest down and has only
partial use of his arms, is enthusiasti-
cally supporting Senator Tom Harkin's
drive for the Presidency.

For Mr. Anderson, a 38-year-old resi-
dent of Lansing, Mich., what makes the
lowa Democrat stand out from the
pack is his stand on the disabled.

“He is someone who is carrying our
issues forward and who can call atten-
tion lo our issues,” said Mr. Anderson,
who lost full use of his arms and Jegs in
a diving accident when he was a teen-
ager. "Most people in the country are
just not aware of the issues of impor-
tance to us."

Getting Politically Involved

In the past, the closest Mr. Anderson
came tobgeuing politically involved
was in lobbying the Michigan Legisla-
ture for programs for people with men-
tal or physical disabilities. Now he is
busy organizing disabled residents of

e )

George Tames for The New Yock Times
While his rivals say they are committed to expanding the rights of the
disabled, no other Democrat has courted the disabled as assiduously as
Tom Harkin. Jennifer Rigger, shown in a campaign office in Bethesda,
Md.,, is national disability constituency coordinator for Mr, Harkin.

Michigan to help get Mr. Harkin into
the White House.

In 1968, hordes of *'Clean for Gene"
students canvassed New Hampshire
for Eugene McCarthy. In 1976, the
Georgia-based 'Peanut Brigade'"
stumped for Jimmy Carter. Four years
ago, many people believed that Pat
Robertson had an “invisible army" of
Christian fundamentalists to aid his
campaign

This year, Mr. Harkin hopes to be
carried to uzhe Democra;ic nomin?tion
partly on the stre of support from
people like Mr. nglr:ierson who use
wheelchairs or who carry red-tipped
wi'hiu; canes or who communicate with
sign language.

While his rivals say they are com-
mitted to expanding the rights of the
disabled, and one, Senator Bob Kerrey
of Nebraska, who lost part of a leg in
Vietnam, can serve as a role model, no
other Democrat has courted the dis-
abled as vigorously as Mr.-Harkin.

He has hired a campaign staff mem-
ber whose sole job is to organize dis-
abled voters. He has insisted that all
his main campalﬁln offices be accessi-
ble to those with ﬁ ysical impairments.
In addition, he has had special tele-

phones installed in his offices so that|
people with speech or hearing difficul-|

ties may contact the campaign. On the
stump he has a sign language inter-
preter close by, and he reminds audi-
ences that he was the prime Senate
sponsor of the Americans with Dis-
abilities Act, a civil rights statute that
became law in 1990. He peppers his
stump speech with politically correct
metaphors, referring to “ramps" as
well as "'ladders’" of opportunity.

“There is a tremendous amount of
excitement about this candidate,” said
Paul Steven Miller, director of litiga-
tion for the Western Law Center for the
Handicapped, a Los Angeles public in-
terest law firm. ‘

Yet Mr. Harkin's effort to organize
the disabled has been slow gettin
started. So far, there is only a sma
number of disabled volunteers in New
Hampshire, which will hold the first
primary election next month. Advo-
cates for the disabled have been con-
tacted in 40 states, but state commit-
tees have been established in only 19.

Mary Johnson, editor of The Disabili-
ty Rag, a newspaper published every
two months, said she was “a little

startled by the lack of attention t
disability issues" in Mr. Harkin's cam
paign literature, But Jennifer Rigge;
the campaign staff member respons.
ble for organizing the disabled, said :
new direct mail brochure was bein;
repared that would focus on disabilit:
ssues.

Mr. Harkin has often talked abou
the potential political power of the dis
abled, a Froup estimated by a 198
Library of Congress study to numbe
43 million Americans.

““The issue of accessiblity and mair
streaming is the single most importan
Issue in their lives,” Mr. Harkjn saic
“Now, every disabled person has :
spouse, brothers and sisters; they hav:
family members. That's why it's mor:
than 43 million people.”

The civil rights law that Mr. Harki
fought for bars discrimination on the
basis of physical and mental disabilits
in employment, transportation, publi
accommodations and telecommunica
tions services. Among its requirement:
are that lifts be installed in all new
public and private buses and that busi
nesses install wheelchair ramps anc
widen doors and aisles when feasible.

-

€
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COMMUNICATION TIPS FOR WORKING WITIH HEARING-INMPAIR D
INDIVIDUALS

.

Be sure you have the individual's attention—a gentle tap will do.
« Announce your topic before jumping into a discussion.

« Some individuals are skilled lip-readers; many arc not. It is important to remember that only
30% of spoken English is visible on the lips. Speak a bit slower, but don’t exaggerate,

« Use open-cnded questions that require more than "'ycs or no’ to ensure that you have been un-
derstood. A nod and a smile are not proof.

« Don't limit your communication because you feel awkward. Paper and pen are cheaper than
misunderstandings. Use your facial expressions and body language 10 clarify your message.
Rephrase difficult or technical vocabulary.

« Be aware that cven a small hearing impairment can hinder comprehension, Don't assume that
a hearing aid corrects a hearing loss.

« Make sure all important infos mation is written down . . . and understood.

« Include “small talk.” As you kecp up with small events of your team, include all the stafl. Fre-
quent face-1o-face conversations show interest.

« The telephone is a major road hazard. A TDD (Teletypewriter Device for the Deaf) is the link
1o the outside world.

« Sign language can be encouraged in your office. Even if coworkers never become fluent, it
eases the feeling of isolation and facilitates communication—*Somebody cared enough to

try'"

» Don't underestimate an individual’s abilities—allow them the opportunity 1o succeed—the

real handicap isn’t the deafness, it's the prejudice and stereotyping.

« When using a sign language interpreter, look directly at the deaf person—talk fo the
individual—the interpreter is only there 10 facilitate, not 10 participate.

« Hearing loss does not affect the mind, only the ears.

« Remember—the hearing impaired individual is first a person. A person whose needs are the
same as yours: 1o be understood, respected, and accepted.
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QUOTES BY BUSH AND OTHERS IN THE ADMTINISTRATION REGARDING

THE AMERICANS WITH DISABILITIES ACT

STATEMENT BY VICE PRESIDENT GEORGE BUSH ON DISABLED AMERICANS 3/31/88

I understand what disabled people strive for - independence,
control of their own lives and integration into the society...

These handicapped individuals made it very clear that those in
the disability rights movement have two critical goals: the right of
people with disabilities to control their own lives and make
meaningful choices; and the right to be integrated into all aspects of
society...

Our society cannot ignore the needs of this excluded population.
We must develop programs and policies that promote independence,
freedom of choice and productive involvement in the social and
economic mainstream. This does not merely mean employment. It also
means access to the mainstream educational system, to public
accommodations, to public transportation - in other words, meaningful
access to all aspects of society...

Excluding the millions of disabled who want to work from the
employment ranks costs society literally billions of dollars annually
in support payments and lost income tax revenues...

In order to assure that every American who wants a productive job
in the private sector has a job, I will continue to support

initiatives to... improve transportation and work place accessibility
for existing facilities and insist on accessibility for all new
construction... '

NATIONAT, ORGANIZATION ON DISABILITY REPORT, WINTER 1989

GEORGE BUSH

"Although handicapped children and adults have made many gains in
the last decade, the stark fact remains that unnecessary segregation
and exclusion of handicapped people continues. As a result, disabled
adults and families with disabled children suffer from stress,
dependency and isolation." June, 1988

"Disabled people do not have the same civil rights protections as
women and minorities. However, an enactment of the Americans With
Disabilities Act of 1988 or similar legislation would remedy this
situation." August 10, 1988.

"I am going to do whatever it takes to make sure the disabled are
included in the mainstream. For too long they’ve been left out. But
they’re not going to be left out anymore." August 18, 1988,
Acceptance Speech, New Orleans, Republican National Convention.
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"I want to help those with disabilities fit into the mainstream."
October 13, 1988, television debate.

GOVERNOR JOHN H. SUNUNU, OFFICE OF THE PRESTDENT-ELECT ,
DECEMBER 30, 1988

Dear Mr. Dart:

Many thanks for your kind letter of December 11. I appreciate
you taking the time to get in touch, and let me know of your
involvement with the Congressional Task Force on Americans with
Disabilities, and the National Council on the Handicapped.

Rest assured that George Bush and I are strongly committed to
help disabled Americans achieve independence, control over their own
lives, and integration into our mainstream of American life. This
commitment stems from our firm belief in the ideals of human freedom
and human dignity. |

Once again, thanks for writing, and please do keep in touch.
Best wishes to you and your family throughout the new year. |

Sincerely,

Governor John H. Sununu

PRESIDENT GEORGE BUSH, INAUGURAL *89 (1/18/89)

"Barbara and I just wanted to pop in on what is the first day of
this inaugural marathon to pay our respects and to wish you well, to
have a chance to come by this particular celebration of renewed
opportunity for people with disabilities.

"I said during the campaign that disabled people had been
excluded for far too long from the mainstream of American life. And I
still believe that this is an accurate statement. And I want to do
what I can, working with those of you in this room that care too, I
want to do what I can to correct all of that.

"One step that I’ve discussed will be action on the Americans
With Disabilities Act in order, in simple fairness, to provide the
disabled with the same rights afforded others, afforded other
minorities. And I share your dreams for full participation, not only
because it’s the right thing to do, but because we need your talent
and energy to meet the global economic challenges ahead."

VICE PRESIDENT DAN QUAYLE, INAUGURAL '89 (1/18/89)

"In his acceptance speech on August 18, George Bush promised,
'I'm going to do whatever it takes to make sure the disabled are
included in the mainstream.’ I can tell you that this commitment is
deep and it is wide. We know, and you know, that without aggressive
public and private support, disabled people cannot achieve their
dreams of independence, gain full control over their lives, and
integrate into the mainstream of American life.
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"We will support efforts to make transportation and the workplace
more accessible to you, for now and for new construction in the
future. We will support jnitiatives involving independent living
centers in order to help disabled persons with the transition to
independence. And we will urge private insurers to find ways to
include, not exclude, disabled workers in their programs."”

MRS. VIRGINIA THORNBURGH, INAUGURAL ‘89

"Let us not forget this ticket and this team’s consistent
commitment to the issues of civil rights. Let us not forget their
early endorsement of the Americans With Disabilities Act. We'’re going
to need their help in the months ahead getting it passed. And let us
never forget their recognition in August in New Orleans of our need,
of our right to benefit fully from the blessings of this great nation.

"We, the disability community here assembled, pledge to work with
you to create not just a kinder, gentler nation, but a more inclusive
nation."

TEXT OF THE PRESIDENT’S SPEECH TO CONGRESS, 2/9/83

To those 37 million Americans with some form of disability: Yyou
belong in the economic mainstream. We need your talents in America’s
workforce. Disabled Americans must become full partners in America’s
opportunity society."”

"I believe in a society that is free from discrimination and
bigotry of any kind. I will work to knock down the barriers left by
past discrimination and to build a more tolerant society that will
stop such barriers from ever being built again.”

s-leg_748_007_all_Alb.pdf Page 105 of 187




This document is from the collections at the Dole Archives, University of Kansas
http://dolearchives.ku.edu

AMERICANS WITH DISABILITIES ACT

A newsletter for Kansas law enforcement

Yol. 1, No. 2 January, 1993

Wc are happy to inform you that the Kansas Law Enforcement Committee on the Americans With
Disabilities Act has developed a generic job description and application form to aid Kansas law enforcement
agencies in complying with the requirements of the ADA. You will find copies of these documents in the
enclosed packet of material. If you decide to use these forms, please have them reviewed by your legal
counsel, human resources representative and your ADA coordinator prior to implementation. A detailed
cover letter is attached to each form to make implementation as easy as possible.

In addition to the development of the generic forms, the Committee has agreed to provide ADA training at
a number of sites across the state. This training will be provided by the four attorney members of the
committee. The training will be comprehensive and will include instruction on how to use the generic forms
developed by the committee. As you can tell from the attached registration information, the training will be
given at Garden City, Wichita, Lawrence and Salina. The Committee has also agreed to train at Hays and
Chanute if a minimum of twenty register for each of those locations. If twenty do not register, those
individuals who registered for these sites will be informed in time to attend one of the other locations.

Notwithstanding the work of the Committee thus far, we urge you and your agency to not delay in insuring
you are in compliance with all aspects of the ADA. The forms and training are intended to aid you in your
ongoing and continuing efforts to comply with the ADA.

The remainder of the Newsletter will be a continuation of our discussion concerning ADA legal issues.

Reasonable Accommodations
and the Impact of the ADA

on Current Employees
by Anne Brunt

Anne is an attorney and works for the Kansas
Bureau of Investigation as director of personnel.

DOES THE ADA IMPACT CURRENT
EMPLOYEES?

Yes... If a current employee becomes disabled,
under the definitions of the ADA, current em-
ployees are protected by the Act, just as are new
hires.

It is particularly important that your job
descriptions are accurate and complete prior to
dealing with a disability incurred by a present
employee. In general, it is too late to identify
essential functions after an employee says he/she
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can no longer perform the essential functions of
the job. Identifying essential functions after the
fact opens you as an employer to the perception
that you will identify the essential functions in
your favor and against the employee. There-
fore, make certain you identify the essential job
functions as soon as possible, while there are no
problems.

If an employee cannot perform a "marginal’
function of the job, then reassignment of that
task is necessary. If, however, the employee
cannot perform an essential job function, then
you as the employer must discuss reasonable
accommodations with the employee.

JANUARY, 1993-PAGE 1
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WHAT ARE REASONABLE
ACCOMMODATIONS?

YOU, as an employer, are required to provide
"reasonable” accommodations to an employee if
that reasonable accommodation will enable the
employee with a disability to perform the
essential functions of the job, or to enjoy benefits
and privileges of employment equal to those
enjoyed by employees without disabilities.
Failure to provide reasonable accommodations is
a violation of the ADA.

Reasonable accommodations may include, but
are not limited to:

-~ acquiring or modifying equipment or
devices;

-+ job restructuring;
—~ part-time or modified work schedules; and

— reassignment to a vacant position.

Example: If an officer is allergic to the latex
gloves you have provided to comply with OSHA
requirements for bloodborne pathogens, you
should look for gloves that the officer can use,
such as vinyl gloves, despite additional costs that
are not prohibitive.

Employers are not required to lower quality or

quantity standards set for essential job functions.

Changing standards is not reasonable if the
standards are valid and all employees are
required to meet them. However, if they are just
paper standards that are not, in fact,
implemented, you may have to change them to
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reasonably accommodate an employee. NOTE:
An accommodation allows the employee to
perform the essential functions of a position;
essential functions are not defined by what the
disabled employee can do.

WHAT IF AN EMPLOYER CANNOT PROVIDE
A REASONABLE ACCOMMODATION?

An employer does not have to provide a
reasonable accommodation if to do so would
impose an undue hardship on the operation of
the department. NOTE: Undue hardship means
that the accommodation would be unduly costly,
extensive, substantial or disruptive, or would
fundamentally alter the nature of operation of
the business. Factors to be considered in
determining whether an accommodation is an
undue hardship include the cost of the
accommodation, the employer’s size and financial
resources and the nature and structure of the
employer’s operation.

HOW DOES AN EMPLOYER KNOW WHAT

ACCOMMODATIONS TO MAKE?

If a reasonable accommodation is not obvious,
one of the best ways to determine possible
accommodations is to ask the employee what
he/she thinks would be reasonable in enabling
them to perform the essential functions of the
position. In addition, you should consider
consulting the EEOC, state and local rehabilita-
tion agencies, disability agencies and the Job
Accommodations Network (JAN). JAN provides
its services for free and is very helpful in identi-
fying physical accommodations for employees
who become disabled. The JAN telephone
number is 1-800-527-7234.
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The ADA and

Pre-Employment Testing
by Melanie Jack

Melanie is the legal advisor for the Kansas
Bureau of Investigation.

The American’s With Disabilities Act (ADA)
does allow the administration of certain tests
including, but not limited to, drug testing,
aptitude testing, testing of knowledge and skills,
intelligence testing, physical agility testing and
job demonstration testing. These tests must be
job-related and consistent with business
necessity. Medical tests or examinations are not
permitted prior to a conditional job offer being
given.

The intent of permitting certain tests pre-job
offer is to prevent individuals with disabilities
from being excluded from jobs which they can
actually perform even though the disability
prevents them from taking the test. The ADA
requires that tests be given to people who have
impaired sensory, speaking or manual skills in a
format and manner that does not require use of
the impaired skill unless the test is designed to
measure that skill.

The employer has an obligation to provide a
reasonable accommodation to the applicants to
assist them in completing the test. This
requirement protects applicants with disabilities
from being excluded from jobs they can perform
but a disability prevents them from taking the
test or negatively influences the test result.
Generally, an employer is only required to
provide an accommodation if he/she knows prior
to administering the test that an accommodation
will be needed. It is the responsibility of the
individual with a disability to request an
accommodation.
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The following are examples of reasonable
accommodations in testing:

1. Substituting a written test for an oral
test for people with impaired speaking or
hearing skills.

2. Administering a test in large print, in
Braille, or by a reader for people with
visual or other reading disabilities.

3. Providing extra time to complete a test
for people with learning disabilities or
impaired writing skills.

4. Scheduling rest breaks for people with
mental or other disabilities that require
such relief.

5. Assuring that a test is accessible to a
person with a mobility impairment.

If a department requires police applicants to
complete a physical fitness test and an applicant
is physically incapable of participating in the
test, the law enforcement agency is required to
consider whether a reasonable accommodation
can be made. If the physical agility test is job-
related and a business necessity in determining
whether the applicant can perform the essential
functions of the job, the agency may not be
required to make a reasonable accommodation.
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Drugs and the ADA

by Michael C. Gillespie

Mike is an instructor and legal advisor with the
Kansas Law Enforcement Training Center in
Hutchinson.

Police executives remain confused about the
ADA’s impact on drug testing and their ability to
avoid employing drug users. Some believe the
ADA bans drug testing and requires agencies to
hire current and past drug users. Executives
should not jump to conclusions; consult local
counsel on each of these issues.

THE ADA DOES NOT PROHIBIT DRUG
TESTING.

Employers may drug test applicants and
employees. The ADA does not expressly prohibit
drug testing, and does not encourage or
authorize it, 42 U.S. § 12114(d)(2). Moreover,
while the Act prohibits medical examination of
applicants before a conditional offer of
employment is made, 42 U.S. § 12114(d)(1) states
that "..a test to determine the illegal use of drugs
shall not be considered a medical examination."
Employers are cautioned, however, that drug
testing implicates constitutional and other legal
concerns, and are urged to seek the advice of
competent counsel when considering or
developing drug testing programs.

THE ADA DOES NOT PROHIBIT
RESTRICTIONS ON DRUG AND ALCOHOL
USAGE BY EMPLOYEES.

Fortunately for police executives, the ADA does
not prohibit workplace bans on drug and alcohol
usage. The Act, at 42 U.S.C. § 12114(c), states
that covered entities may prohibit the workplace
use of illegal drugs and alcohol; may require that
employees not be under the influence of alcohol
or be engaging in the illegal use of drugs in the
workplace; may require that employees comply
with requirements established under the Drug-
Free Workplace Act of 1988; and "may hold an
employee who engages in the illegal use of drugs or
who is an alcoholic to the same qualification
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standards for employment or job performance and
behavior that such entity holds other employees,
even if any unsatisfactory performance or behavior
is related to the drug use or alcoholism of such
employee..."

MUST AN AGENCY HIRE A REHABILITATED
ADDICT?

The answer to this question may be "NO,"
notwithstanding ADA provisions banning
discrimination against drug addicts who have
successfully completed, or who are currently
undergoing, drug rehabilitation/treatment
programs. Of course, an agency must be able to
show that the refusal to hire is based on a
standard that is job-related and consistent with
business necessity. The EEOC Guidelines state:

Employers are entitled to seek reasonable
assurances that no illegal use of drugs is
occurring or has occurred recently enough
so that continuing use is a real and
ongoing problem. The reasonable
assurances that employers may ask
applicants or employees to provide include
evidence that the individual is
participating in a drug treatment program
and/or evidence, such as drug test results,
to show that the individual is not
currently engaging in the illegal use of
drugs. An employer, such as a law
enforcement agency, may also be able to
impose a standard that excludes
individuals with a history of illegal use of
drugs if it can show that the standard is
Jjob-related and consistent with business
necessity.

Of course, in Kansas a felony drug conviction
disqualifies a person from obtaining, or keeping,

permanent appointment as a law enforcement
officer. K.S.A. 74-5606, 74-5616.
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Post Job Offer Selection Components
by Michael R. Santos

Mike is a Senior Assistant City Attorney for the
City of Overland Park, Kansas.

In the law enforcement community, the issue of
what components of the hiring process can or
must be given post-job offer has become one of
the most controversial issues to come out of the
ADA. It is my opinion that all non-medical
components of the hiring process must be given
prior to an agency making a conditional offer of
employment. Please consider the following:

1. Medical components must be given post job
offer. The ADA mandates that medical
examinations and medical testing are prohibited
prior to a conditional job offer being made.

Why? While the language of the ADA does not
specifically articulate the reason, the legislative
history clearly shows that the Congress felt that
employers could not be trusted with the prior
knowledge that an applicant was medically or
mentally disabled. To insure that as little
medical information as possible was available to
the employer, the Act prohibits purposeful
inquiry into medical history prior to a
conditional job offer being made. This keeps the
employer from knowing of the applicant’s prior
disabilities, and tells the applicant that, but for
the medical testing, he/she is qualified to perform
the essential job functions of the job. Once the
conditional job offer has been made, the
applicant knows that he/she has been offered the
job conditioned on his/her passing the medical
examination.

2. Administering non-medical components of
the selection process post-job offer taints the
integrity of the medical examination. If the
purpose (as the legislative history indicates) of
requiring medical examinations to be given post-
job offer is to insure the applicant knows he/she
has been offered the job conditioned on his/her
passing the required medical examinations, it
seems a direct undermining of this purpose to
administer non-medical components during the

s-leg_748_007_all_Alb.pdf

post-job offer period. If the background,
polygraph and the medical examinations are
given post-job offer, how does the applicant know
that the reason he/she has been denied
employment is a legitimate medical reason? For
example, if the background reveals a history of a
bad back that would not otherwise disqualify the
applicant, how does the applicant know when told
he/she is being disqualified due to poor
judgment, that it was not really the employer’s
bias toward applicants with histories of bad
backs?

3. Making a job offer conditioned on the
applicant passing all of the components of the
employment process clearly violates the
requirements of the ADA. | have heard agencies
suggest that they are simply going to make
conditional job offers to each applicant as the
applicant enters the selection process. The
condition of these job offers is that the applicant
must successfully complete each component of
the process to include the psychological test,
background, oral examination, polygraph test
and medical examinations. For the reasons
previously stated, this approach is simply asking
for trouble and, in my opinion, will eventually
result in allegations that the agency is violating
the requirements of the ADA.

4. Can an agency move any component of the
selection process to the post-job offer phase? The
answer is that "it depends." It depends on what
components are moved to the post-job offer
phase. During recent discussions with colleagues
across the country, I have seen legal advisors
permit the administering of any selection process
component that was medical in nature in the
post-job offer phase. More specifically, some
agencies have split their background to provide
for a separate medical background to be
conducted post-job offer.
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JOB DESCRIPTION ACTION PLAN

The following procedures should be helpful in
using the generic job description form to identify
the duties of a patrol officer or any other
employment position.

As you can tell from the form, the committee
gathered data from a number of agencies across
the state to identify 31 possible duties that entry
level police officers perform. There may, in fact,
be duties in your agency that are not included in
the 31 listed. There may be duties listed that are
not duties in your department. Thus, the first
step is for you and your staff to identify which of
the 31 or additional duties are performed by your
agency.

An excellent approach to identifying the duties
in your agency is to schedule a meeting with your
staff to discuss the purpose of a job task
analysis. The staff members participating in this
meeting should include those individuals
handling personnel and training and those senior
members of the staff familiar with the daily
duties of the patrol officers.

Your staff should collect all written
memoranda, standard operating procedures,
general orders, rules and regulations and
employee handbook provisions that in any way
describe the duties for the patrol division officer.
It would also be helpful to complete a computer-
assisted analysis of past patrol activities to
determine what the officers spend the majority of
their time doing. Make certain that all of this
data is reviewed to insure that, in fact, the
officers are required to do the things set forth in
the documents.
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Each staff member participating in the project
should review the generic form and identify the
duties that a patrol officer in your agency
performs. For each duty listed there are one or
two subtasks listed to aid you in identifying those
tasks for each duty. Make certain that you
include cognitive tasks such as "understanding
the law of search and seizure" in each list. From
the list of duties generated by your staff, you
should consolidate these documents to produce a
master list of job duties and tasks.

Once each duty has been accurately identified
with the necessary subtasks, the duty and tasks
must be validated by use of the two standards
listed on the form. Those two standards are
rating each for frequency and criticality. This
rating should be accomplished by both incumbent
officers and supervising staff. From this data
you should generate an average rating for each
duty and subtask. A task should be considered
essential if it rates high in either frequency or
criticality. If the task is rated low in both
frequency and criticality, it should be carefully
scrutinized to determine if it is only a marginal
task that is not essential to the duties of a police
officer.

Upon completion and validation, the document
should be used to develop the formal job
description for the department. This job
description should be made available to all
applicants and incumbents. It is an open record
subject to review by the public. Finally, the
document should be reviewed periodically to
insure it continues to accurately reflect the
essential job functions of the position.
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AMERICANS WITH DISABILITIES ACT TRAINING
REGISTRATION FORM

Please complete this form for each member of your agency that intends to participate in the Kansas Law
Enforcement Committee On ADA training sessions.

The training sessions will be approximately six hours, beginning at 0900 AM and ending at 0400 PM.
Registration will begin at 0830 each day. In an effort to disseminate this valuable training to as many law
enforcement agencies as possible, there will be no registration fee charged for the training.

The training will be conducted at the following locations on the dates indicated:

® Garden City on January 26, 1993, at the Garden City Community College
@ Salina on January 27, 1993, at the Red Coach Inn, I-35 and Crawford

@ Wichita on February 9, 1993, at the Wichita/Sedgwick County Law Enforcement Training
Academy, 2235 West 37th Street North

@ Lawrence on February 11, 1993, at the University of Kansas campus (west campus, Nichols Hall
(NASA building), Apollo Room)

If 2 minimum of twenty persons register, the training will also be given at the following location:
@ Parsons on February 10, 1993, at Lebette County Community College, 14th and Broadway.

Please indicate the training site you will be attending. If you select Parsons, also indicate one of the four
primary sites in the event fewer than twenty persons register for Parsons.

Name Agency
Agency Address
City Agency Phone

Training Location

If you select Parsons, indicate alternative primary location

Mail or FAX registration to: Michael Gillespie
KLETC
P. O. Box 647
Hutchinson, Kansas 67504-0647
FAX# 316-662-4720
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JOB DESCRIPTION

Position:

Frequency | Critical
5-1 5-1 TASKS

1. Use and tactical operation of a patrol vehicle
A. Operate a patrol car
1. Independently enter and exit the patrol car

2. Adjust seat position

3. visually locate the following equipment and turn on/off:
turn signal

light switch

alley lights

windshield wipers

radio controls

Con o

4. Turn ignition switch on/off
5. Operate shift lever from park/reverse/drive
6. Depress brakes as necessary

7. Change a flat tire, to include removal of bolts, adjust jacks,
remove tire from trunk, place on vehicle and tighten bolts

8. Turn steering wheel with one hand while operating other
equipment

9. Maneuver vehicle safely on street

10. Operate radios

11.

12
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Frequency
5-1

Critical
§-1

TASK

2. Maintenance of patrol and other department vehicles and

equipment

A. Patrol vehicle

a. Fluid levels must be monitored through visual inspection
and containers may be opened and closed.

b. Exterior of patrol car is examined visually and by walking
around the car to identify any signs of new damage.

c. Equipment belt - 15 lbs. - check to see all items are clean
and working properly: weapon, 2 speed loaders - correct
ammunition, handcuffs, leather case and key, portable
radio - charged, asp and case.

B. Other

3. Transports prisoners, victims, witnesses and others

A. The officer must use independent judgement to select
handcuffs and/or other appropriate restraints to
transport an unruly or belligerent subject.

B. Other

Participates in high-speed emergency and pursuit driving

A. Exercising due care and caution in congested traffic and
unsafe road conditions and environmental conditions such as
fog, smoke, rain, wind, ice and snow.

B. After vehicle being pursued is stopped, position patrol car
behind stopped car to protect officer(s) from injury.

C. Other
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Frequency
5-1

Critical
5-1

TASK

5. Performs radio communication skills

A. Operate vehicle safely while using car radios to
communicate effectively with dispatch and other
officers.

B. Use radio telephone procedure, phonetic alphabet,
J codes, and 10-codes correctly without use of
reference.

C. Other
6. Performs non-radio verbal communications

A. Speak to subject using external speaker to order subject
from car.

B. Gather information by asking questions and obtaining
and recording the statements of other victims, witnesses,
suspects and confidential informers.

C. Increase public relations with school children by talking
with children and listening to their comments.

D. Other
7. Performs general patrol duties

A. Drive through alleys and visually identify open doors and
signs of forced entry.

B. Identify, recognize and use independent judgement to respond
appropriately to suspicious behavior of subjects and to
determine if the subject(s) are where they should be.

C. Other
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Frequency
5-1

Critical
5-1

TASK

C. Other

D. Other

C. Other

8. Apprehension, arrest and charging of suspect
A. Use independent judgement to establish course of action.

B. Arrest individuals where there is probable cause to believe
that a crime has been committed.

9. Traffic enforcement and stops

A. Operate speed radar in school, business, residential, highway,
and interstate zones.

B. Visually identify expired license tags and stop sign violations.

C. Determine when a violation has been committed and issue and
write routine traffic citations.

10. Performs accident investigations duties
A. Position patrol vehicle to control traffic.

B. Contact dispatch for emergency vehicles/services.
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Frequency
5-1

Critical
5-1

TASK

11. Detects and apprehends DUI suspects

A. Arrest individual when there is probable cause to believe
that alcohol has been consumed.

B. Administer preliminary breath test. Assure that suspect
exerts sufficient volume of air to activate unit.

C. Other

12. Handles domestic and other disturbances

A. Enter the premises using independent judgement to determine
necessary force.

B. Other

13. Performs criminal investigations duties

A. Investigate and detect law violation under various conditions
of criminal activity in which a standard offense report would
be completed.

B. Other
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Frequency
5-1

Critical
5-1

TASK

C. Other

C. Other

B. Other

14. Displays proper search and seizure skills
A. Search and identify for items listed on warrant.

B. Evidence properly photographed, logged and secured.

15. Performs necessary duties at crime scene
A. Identify and secure an area around a business or residence.

B. Identify and detect objects while performing a search of
people, vehicles, buildings and large outdoor areas.

16. Exhibits safe and appropriate care and use of firearms

A. Load, unload, arm and fire handguns, shotguns, and other
agency firearms accurately from a variety of body positions
that justify the use of deadly force.
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Frequency
5-1

Critical
5-1

TASK

17. Use of defensive and restraining equipment

A. Use independent judgement to interpret the amount of
resistance used by the subject to evade arrest and

B. The amount of control necessary to stop potentially
dangerous and unlawful behavior.

C. Other

18. Performs report writing duties

A. Identify when a report should be completed, comprehend and
provide requested information on form and forward to correct

agencies and/or personnel.

B. Other

19. Performs oral interrogations and interviewing duties

A. Recognize inconsistencies in suspects’ behavior and verbal
statements.

B. Prepare investigative and other reports using appropriate

grammar, symbols, mathematical computations. Draw sketches
when necessary.

C. Other
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Frequency
5-1

Critical
5-1

TASK

20. Court preparation and testimony
A. Be thorough and identify component elements and facts.
B. complete appropriate reports.

C. Other

21. Exhibits acceptable non-report written expression
A. Communicate effectively in the English language.

B. Advise involved parties of city or social service agencies
available to assist with a problem.

C. Other

22. Citizen interaction

A. Drive patrol car while functioning as an escort. Use
independent judgement to ensure the safety of citizens.

B. Assist motorist with mechanical problems.

C. Perform bar checks executing good communication skills to
identify possible violations of city/state laws.

D. Other

s-leg_748_007_all_Alb.pdf

Page 120 of 187




This document is from the collections at the Dole Archives, University of Kansas

http://dolearchives.ku.edu

Frequency
5-1

Critical
5-1

TASK

23. Performs non-criminal public relations duties

A. Visually monitor that street signs are in place and street
lights and stop lights are functional.

B. Visually observe condition of streets, damage to roadway,
intersection and driveways. Remove obstructions and/or
notify appropriate persons to accomplish task.

C. Other

24. Performs crime prevention and public relations duties

A. Operate speed radar in school zones. Activate instrument
and interpret reading.

B. Visually identify and recognize any unusual behaviors in
school areas and prevent possible abductions of children.

C. Other

25. Performs patrol activities requiring operation of motor vehicle

A. Visual drive-by checks of residences and businesses using
judgement to identify signs of breaking and entry.

B. Other
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Frequency
5-1

Critical
5-1

TASK

26. Training
A. Complete a first-aid and CPR training course.
B. Demonstrate proficiency in handcuff techniques.

C. Other

27. Maintains personal issue equipment
A. Uniform - clean, proper repair, fit properly
B. Handbooks, ticketbooks and report forms are identified

visually and it is confirmed that they are accessible to the
officer while in the vehicle.

C. Other

28. Conducts vehicle inspections
A. Identify abandoned vehicle(s) through checks of license plate,

car registration and reports of stolen cars. Attempt to locate
the owner to move the vehicle.

B. Other
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Frequency
5-1

Critical
5-1

TASK

29. Renders first aid

from particular areas.

B. Other

C. Other

31. Responds to fire calls

C. Other

A. If first person at scene, administer emergency medical aid,
which may include lifting, dragging and carrying people away
from dangerous situations and securing and evacuating people

30. Performs animal control duties

A. Talk with concerned individuals and make an independent
decision if the animal(s) should be removed.

B. Notify necessary agencies and personnel.

A. Position patrol vehicle to control traffic.

B. Contact dispatch for emergency vehicles/service.
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USE OF GENERIC'APPLICATION FORM

As previously mentioned, before your agency decides to use the generic application form, your legal
counsel and human resources director should be consulted for their input and approval. Use of the
form is self-explanatory, however, you should amend the form to the needs of your agency.

' LAW ENFORCEMENT OFFICER EMPLOYMENT APPLICATION

Your Agency Name
Your Address
Your City, State & Zip
Your Phone
Your FAX Number

NS TQO THE APPLI

To recelve a permanent appointment as a police officar with this 8Qency, you must at the time of
employment meet the followling criteria:

1. You must be st least twenty-one (21) years of ags.

2. You must be a United States citizen.

3. You must have no felony conviction(s), including any felony conviction(s) that have been
expungad.

4, You must have no felony behavior involving use, productioa, transportation or sale of illegal
drugs or narcotics.

B, You must have a high school diploma ar its equivalence.

6. You must currently have, or be able to obtain, 8 Kansas Driver's License.

7. You must be able to qualify for vehicla insurance in the use of motor vehicles.

8. You may be required to meet certain job related sight and hearing standards required 10 meet
essential job functions.

8. As a condition of employment, you may be required to pass the following job related:
A, Physlcal Agility Test B Polygraph Examination
B. Background Investigation E. Drug Screen
. Psychological Examination F. Maedical Examination

The completion of this form is 8 requirement for consideration for employment with this agency.

All statements are subjact to verificadon.

Inaccuracies or incomplete statements may prevent you from being hired by this agency and may be
cause for your removal from the hiring list.

If you need assistance In completing this application or any other accomodations, please centact the
personnel office.

In accordance with the Privacy Act of 1974, disclosure of your social securlty number Is voluntary.

The social security number will be used for Identfication purposes to ensure that proper racords are
obtained.

| have read and understand the above lnstructions and do agree to the terms and conditions of
completing the application.

Nama Date
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Law Enforcemant Officer
Application —~ Pege 2

If you have maet tha aforementioned qualifications and understand the requiremants for obtaining employment and wish to
continue, answaer the following questions.

PERSONAL INFORMATION:

Name '

Last ' First Middle
Address City State ___ = Zip
Residence Telephone | ) - Other Telephone Number | } w
Are you a United States Citizen? (1 Yes ([ No  Social Security Number . .
= — =

This position requlres that the person qualify snd obtsin a' Kansas Driver's License, as waell ss qualify for sutomoblle
insurence. Please answer the following questions:

Current Driver's Licﬁu Number i State

Have you been convicted of any criminal offenses other than minor traffic violations? O Yes (O No

If yes, axplain.

Have you been convicted of a felony, including expunged and annulled felony records from this stats, any other state or
any milltary Jurisdiction that would be considered a Kansas felony? O Yes (O No :

If yes, explain.

Do you have any criminal charges pending? 0O Yes ([ No

If yes: Type of Charge
Dats .
Location

Disclosure of a misdemeanor criminal record will not necessarily disqualify you from employment conslderation. Each

conviction will be evaluated on its own merit with respect to time, circumstances, and seriousness, in relation to the job
for which you sre applying. Howaver, faiture 1o disclose auch information may result In disqualifying you from employment
consideration or termination of employment.
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Law Enforcement Officer
Application — Puge 3

EDUCATION:

A position as a Kansas certified law enforcement officer requires you to have 8 high school education o its squivalence.
Please completa the table shown below. :

et SSS el S

Hours Ust Diplorna or
Name of School Locadon - Datas Altended Major Studles - Obtained Degres Recalved

Trade or

Vecations|
School

= e —————————— -

Please list those skills you have acquired that are relevant to the job(s) for which you are applying.

SR : _ e

EMPLOYMENT:

List below present and all past employment, beginning with your most recent.

— =
r Position Held From To Brarting Lest Rasson Name
Neme and Address of Company Salory Salary for of
“wnd Type of Buniness Mo, Y. Mo. Yr. Oonthiy) Ovonthiy) Leaving Suparvisor

I Sriefly dascribe the work you did:

l » 4

Telsphone
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r— L I e T T T
Position Held From To Btarting Last Reason Neme
Nemae and Address of Company Balsry Balary for of
and Type of Business Me. Yr. Mo Yr. (Menthty) (Monthly) Leaving Supervisor
fe=r
Briefly describe the work you did:
Telsphone I
Poasition Held From Te Starting Last Resson Name
Neme end Address of Company Salary Sslary - for of
and Type of Business l’ Me. e Mo ve. Ovonthy) Monthiy) Leaving Supervisor
ﬁ TN S o —
Briefly describe the work you did:
Telaphone
e T e T e
Eess
Poshtion Hald _ Te Starting Last Aasson Namae
Name and Address of Company Salary Salery " for of
and Type of Business Mo, Y. (Monthty) (Monthly) Leaving Supervisor
I Briofly describe the work you did:
Telaphone I
=
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[Fom s R o RS L S - e
Position Held From Te Btarting Last Rasson Nama
Neme snd Address of Campary Balary Salary for af
and Type of Business * Mo. Yr. Mo, yr, Monthiy) (Monthiy) Lesving Suparvisor
=T
Briafly describe the work you did:
~
b
Telsphone
L= T — = L= i

Account for any time that you were unemployed by stating the date and nature of your activities:

Do you authorize Inquiry about you from your present employer? [ Yes [ No

| certify that | have made no misrepresentation in this application and | have not withheld Information in my
statements and snswers to questions. | hereby give my full permission for any and all Information In this
application to be Investigated. | am aware that any misrepresentations may cause my application to be rejected
or may cause dismissal if | am hired before such misrepresentations are discovered. | understend that any
material matter contained in this application which Is-false or misrepresents the true facts with the intent to
induce official action is False Writing, @ Class D felony, In violation of K.8.A. 21-3711.

Signature of Applicant Date
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IST CASE of Level 1 printed in FULL format.

ELIZABETH KINNEY; GLENN NIMAN; DANIEL C. SULLIVAN; DIANE FATULA; CASSIE
JAMES; ERIK VON SCHMETTERLING; JOHN GLADSTONE; TOM LEVINE; CHARLES
HOMILLER; RONA SCHNALL; MARY BARNES; ANN MCLAUGHLIN; DISABLED IN ACTION
OF PENNSYLVANIA, individually and on behalf of all others similarly situated. v. HOWARD
YERUSALIM, individually, and in his official capacity as Secretary of the Pennsylvania Department of
Transportation; ALEXANDER HOSKINS, individually, and in his official capacity as Commissioner of
the Philadelphia Streets Department, Alexander Hoskins, Commissioner of the Philadelphia Streets
Department, Appellant.

KINNEY v. YERUSALIM
No. 93-1168
UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT

9 E3d 1067; 1993 U.S. App. LEXIS 30167

September 22, 1993, Argued

o Novempber 23, 1993, Filed

On Appeal From the 66078, Washington, D.C. 20035-6078, Attorney for

United Statgs District Court For the Eastern District of
Pennsylvanif. (D.C. Civil Action No. 92-04101).

COUNSEL: Judith E. Harris, City Solicitor, Michael
E. Eichert, Esquire (Argued), Office of City Solicitor,
1600 Arch Street, 8th Floor, Philadelphia, PA 19103-
1628, Attorneys for Appellant.

George R. Specter, Deputy Solicitor, Gretchen G.
Donaldson, Associate Solicitor, Terri J. Imbarlina,
Assistant City Solicitor, City of Pittsburgh, Department
of Law, 313 City-County Building, Pittsburgh, PA
15219, Attorney for Amicus-Appellant, City of
Pittsburgh, Stephen F. Gold, Esquire (Argued), Robin
Resnick, Esquire, 125 South Ninth Street, Suite 700,
Philadelphia, PA 19107, Attorneys for Appellees.

Thomas K. Gilhool, Esquire, Frank J. Laski, Esquire,
Public Interest Law Center of Philadelphia, 125 South
Ninth Street, Suite 700, Philadelphia, PA 19107,
Attorney for Amicus-Appellees United Cerebral Palsy,
Associations, Inc.; Adapt; Eastern Paralyzed Veterans,
of America; Tash: The Association for Persons with,
Severe Handicaps; Pennsylvania Center for Individual,
Living, James P. Turner, Acting Assistant Attorney
General, Jessica Dunsay Silver, Esquire, Marie K.
McElderry, Esquire [¥*2] (Argued), United States
Department of Justice, Civil Rights Division, P.O. Box

Amicus-Appellee United States of America.

JUDGES: Before: STAPLETON, ROTH and LEWIS,
Circuit Judges.

OPINIONBY: ROTH

OPINION:
[¥1069] OPINION OF THE COURT

" ROTH, Circuit Judge:

This appeal requires us to determine whether 28
C.ER. 35.151(e)(1) (1992), issued by the Attorney
General pursuant to Section 204 of the Americans with
Disabilities Act (the "ADA"), 42 U.S.C. § 12134 (Supp.
1991), requires the City of Philadelphia (the "City") to
install curb ramps n1 at intersections when it resurfaces
city streets. At issue is whether resurfacing constitutes
an "alteration" within the scope of the regulation. The
district court held that it does and ordered the City to
install curb ramps on those portions of city streets for
which resurfacing bids had been taken since January 26,
1992, the effective date of the ADA. On appeal, the City
challenges the district court's reading of the term "alter-
ation." Alternatively, it suggests that if resurfacing is,
indeed, an alteration, it is entitled to raise an "undue
burden" defense under 28 C.ER. 35.150(a)(3) (1992).
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[*#3]

nl The terms "curb ramps" and "curb cuts" are
used interchangeably.

We agree with the district court's interpretation of the
regulation and, consequently, we will affirm. Moreover,
we agree that the applicability of the "undue burden" de-
fense has been carefully limited to existing facilities and
programs. Thus, that defense is not available in the
context of alterations.

L.

Plaintiffs are Disabled in Action, a non-profit orga-
nization, and twelve individuals with ambulatory dis-
abilities who live and work in Philadelphia. In their
complaint, plaintiffs sought injunctive relief under 42
U.S.C. § 1983 (1988) for alleged violations of the ADA.
These allegations were based on the City's practice of
installing curb cuts only when work on the city streets
otherwise affected the curb or sidewalk or when a com-
plete rcconstructgm of the street was required.

The lack of curb cuts is a primary obstacle to® the
smooth integration of those with disabilities into the
commerce of daily life. Without [**4] curb cuts, peo-
ple with atﬁbulatory disabilities simply cannot navigate
the city; activities that are commonplace to those who
are fully ambulatory become frustrating and dangerous
endeavors. At present, people using wheelchairs must
often make the Hobson's choice between travelling in
the streets -- with cars and buses and trucks and bicy-
cles -- and travelling over uncut curbs which, even when
possible, may result in the wheelchair becoming stuck
or overturning, with injury to both passenger and chair.

[¥1070] The City of Philadelphia has some 2,400
miles of streets, roads and highways. These streets typ-
ically consist of three components: a sub-base of stone,
covered by a concrete base, finished with a layer of
asphalt. For routine maintenance -- patching, pothole
repairs, and limited resurfacing -- the City maintains a
crew of roughly 300 people. For more extensive work,
including most resurfacing, bids are solicited from out-
side contractors.

Resurfacing of the streets is done in a variety of
ways, affecting different parts of the street structure.
Resurfacing at its simplest is "paving," which consists of
placing a new layer of asphalt over the old. In other in-
stances, a more complicated [**5] process of "milling"
is used to ensure proper drainage or contouring of the
road. Milling requires the use of heavy machinery to
remove the upper 2 to 3-1/2 inches of asphalt. During

an ordinary milling and resurfacing job, cracks in the
concrete base may be discovered, and, if so, repaired.
The most extensive form of resurfacing is "reconstruc-
tion," which involves removal and replacement of both
the asphalt and the concrete or stone layers.

Whatever the extent of work performed under a con-
tract, the City has certain minimum requirements for
resurfacing. Thus, by the City's own specifications,
resurfacing requires laying at least 1-1/2 inches of new
asphalt, sealing open joints and cracks, and patching de-
pressions of more than one inch. At issue in this appeal
are those resurfacings which cover, at a minimum, an
entire street from intersection to intersection. Thus, we
are not called upon to decide whether minor repairs or
maintenance trigger the obligations of accessibility for
alterations under the ADA.

At present the City does not include the installation of
curb cuts in its milling and resurfacing contracts unless
the curb is independently intended to be altered by the
scope of [*¥*6] the contract. Thus, only those contracts
calling for alterations to curbs include curb cuts; con-
tracts for alterations limited to the street surface itself
do not.

Plaintiffs brought this class action against Alexander
Hoskins, the Commissioner of the Philadelphia Streets
Department, and Howard Yerusalim, the Secretary
of the Pennsylvania Department of Transportation
("PennDOT™"), to compel the installation of curb cuts on
all streets resurfaced since the effective date of the ADA.
n2 After the parties filed cross-motions for summary
judgement, the district court granted plaintiffs' motion,
ordering the City to "install curb ramps or slopes on ev-
ery City street, at any intersection having curbs or other
barriers to access, where bids for resurfacing were let

» after January 26, 1992." Kinney v. Yerusalim , 812 F.

Supp. 547, 553 (E.D.Pa. 1993). The City brought a
timely appeal.

n2 Plaintiffs and defendant Yerusalim entered into
a stipulation of settlement, requiring the installation
of curb ramps at locations resurfaced by PennDOT
since January 26, 1992. The district court approved
the agreement. Defendant Yerusalim is not a party
to this appeal.

[**7]

II.

The district court had jurisdiction over this action pur-
suant to 28 U.S.C. § 1331 (1988) and 28 U.S.C. §§

1343(3) & (4) (1988). Appellate jurisdiction from a final
order of the district court is predicated upon 28 U.S.C.
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§ 1291 (1988). The standard of review applicable to
a grant of summary judgement is plenary. "On review
the appellate court is required to apply the same test the
district court should have utilized initially." Goodman
v. Mead Johnson & Co., 534 F.2d 566, 573 (3d Cir.
1976), cert. denied, 429 U.S. 1038, 50 L. Ed. 2d 748,
97 8. Cr. 732 (1977). This court must decide whether a
genuine issue of material fact exists and, if not, whether
the moving party is entitled to summary judgement as a
matter of law. Tigg Corp. v. Dow Corning Corp., 822
F2d 358, 361 (3d Cir. 1987).

II.

Title II of the ADA prohibits discrimination in the
provision of public services. Section 202 of the Act, 42
US.C. § 12132 (Supp. 1991), provides:

No qualified individual with a disability [**8] shall, by
reason of such disability, be excluded from participation
in or be denied the benefits of the services, programs,
or [¥1071] activities of a public entity, or be subjected
to discrimination by any such entity.

Congress' concer?] with physical barriers is apparen in
both the history and the text of the legislation. For ex-
ample, the findings section of the Act recounts:

3
4

(2) historically, society has tended to isolate and segre-
gate individuals with disabilities ... ;

(3) discrimination against individuals with disabilities
persists in such critical areas as ... transportation ...
and access to public services;

(5) individuals with disabilities continually encounter
various forms of discrimination, including ... the dis-
criminatory effects of architectural, transportation and
communication barriers....

42 US.C. § 12101 (Supp. 1991). These general con-
cerns led to a particular emphasis on the installation of
curb cuts. The House Report for the legislation noted
that "the employment, transportation, and public accom-
modation sections of this Act would be meaningless if
people who use wheelchairs were [¥*9] not afforded
the opportunity to travel on and between the streets."

H. Rep. No. 485, 101st Cong., 2d Sess., pt.2, at 84
(1990), reprinted in 1990 U.S.C.C.A.N. 267, 367. As
such, "under this title, local and state governments are
required to provide curb cuts on public streets." Id.

The Act itself does not set forth implementing stan-
dards, but rather directs the Attorney General to do
so. 42 US.C. § 12134(a) (Supp. 1991). As guid-
ance, Congress directed that the regulations be consis-
tent both with the ADA and with the coordination regu-
lations issued by the Department of Health, Education,
and Welfare under Section 504 of the Rehabilitation Act
of 1973, 29 U.S.C. § 794 (1988), concerning nondis-
crimination by recipients of federal financial assistance.
42 US.C. § 12134(b) (1988 & Supp. 1991). These reg-
ulations are now codified at 28 C.ER. pt. 41 (1992).
With regard to program accessibility in existing facili-
ties and communications, Congress directed that the reg-
ulations be consistent with the Department of Justice's
Section 504 regulations for federally conducted [**10]
activities. See 28 C.ER. pt. 39 (1992).

Following this mandate, the Department of Justice is-
sued regulations maintaining the previously established
distinction between existing facilities, which are cov-
ered by 28 C.ER. 35.150 (1992), and new construction
and alterations, which are covered by 28 C.ER. 35.151
(1992). With limited exceptions, the regulations do not
require public entities to retrofit existing facilities im-
mediately and completely. Rather, a flexible concept
of accessibility is employed, and entities are generally
excused from making fundamental alterations to exist-
ing programs and bearing undue financial burdens. 28
C.ER. 35.150(a) & (b) (1992). In contrast, the regu-
lations concerning new construction and alterations are
substantially more stringent. When a public entity in-

_ dependently decides to alter a facility, it "shall, to the

maximum extent feasible, be altered in such a manner
that the altered portion of the facility is readily acces-
sible to and usable by individuals with disabilities." 28
C.ER. 35.151(b) (1992). This obligation of accessi-
bility for alterations does not allow for non-compliance
based upon undue burden.

Consistent with the emphasis on [*¥11] architec-
tural barriers, the installation of curb cuts is specifically
given priority in both the "existing facilities" and the
"new constructions and alterations" sections of the reg-
ulations. Streets are considered existing facilities under
the regulations, n3 and, as such, they are subject to the
more lenient provisions of § 35.150. However, because
of the importance attributed to curb cuts, the regulations
direct public entities to fashion a transition plan for exist-
ing facilities, containing a "schedule for providing curb
ramps or other sloped areas where pedestrian walks cross
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curbs, giving priority to walkways serving entities cov-
ered by the Act." 28 C.ER. 35.150(d)(2) (1992). These
changes must be [¥1072] completed by January 26,
1995. 28 C.ER. 35.150(c) (1992).

n3 The regulations define "facility" to include "all
or any portion of ... roads, walks, [or] passage-
ways." 28 C.ER. 35.104 (1992). See also 28 C.E.R.
pt. 35, app. A (1992).

The existence of a transition plan for the installation of
curb cuts on existing [**12] streets does not, however,
negate the City's obligations under § 35.151, governing
alterations. n4 In addition to the general provision in
subpart (b), § 35.151 has a second subpart addressed
solely to the installation of curb ramps. This subpart
provides that when a public entity undertakes to con-
struct new streets or to alter existing ones, it shall take
that opportunity to install curb ramps.

n4 Because a plan for the installation of certain
curb cuts is ,réqmred the City characterizes this su|t
as a mere "dispute over timing." Appellant's Reply
Briefat3. The City contends that requiring curb cuts
in the gourse of resurfacing would result in "ran-
dom, upprioritized and immediate installation" of
curb cuts. Id. The City would rely on its transition
plan, suggesting that it excuses the City from other,
independent obligations in the regulations: "in the
interim only serious alterations of a street should
trigger the curb cut requirement." Id. The City also
contends that the ADA and the regulations must al-
low a local government to set its own priorities as to
which streets will have curb cuts installed first.

The City may have a transition plan providing for,
at a minimum, curb cuts at certain of its intersec-
tions. Nevertheless, we cannot rewrite the plain
language of the regulations. The applicable sec-
tion uses unmodified, mandatory language: "altered
streets, roads and highways must contain curb cuts."
28 C.ER. 35.151(e) (1992). Thus, if, as we find
below, a resurfacing is an alteration, curb cuts must
be installed no matter what other priorities the tran-
sition plan may call for. Furthermore, though the
City phrases its compliance as a mutually-exclusive
choice, there is no inconsistency between a require-
ment of a transition plan covering priority areas and
a requirement that curb cuts be installed whenever
a street is altered. The two provisions complement
each other in achieving the ultimate ADA goal of full
access for people with disabilities.

Page 6

[**13]

Newly constructed or altered streets, roads, and high-
ways must contain curb ramps or other sloped areas at
any intersection having curbs or other barriers to entry
from a street level pedestrian walkway.

28 C.ER. 35.151(e) (1992). The City does not dispute
the literal requirement that the regulation mandates the
installation of curb cuts when the City "alters" a street.
The City does, however, protest the notion that the resur-
facing of a street constitutes an "alteration."

Subpart (e) does not explicitly define "alteration,"” ei-
ther in general or as applied in particular instances. Our
focus here is the specific application of the general pro-
vision in subpart (b) (alterations to existing facilities) to
one subject in subpart (e) (streets). We will look first to
subpart (b) for guidance:

Alteration. Each facility or part of a facility altered by,
on behalf of, or for the use of a public entity in a manner
that affects or could affect the usability of the facility or
part of the facility shall, to the maximum extent feasible,
be altered in such a manner that the altered portion of
the facility is readily accessible to and usable by indi-
viduals with disabilities, [**14] if the alteration was
commenced after January 26, 1992.

28 C.ER. 35.151(b) (1992) (emphasis added). In ad-
dition, subpart (c¢) provides that alterations made in
conformity with the Americans with Disabilities Act
Accessibility Guidelines for Buildings and Facilities (the
"ADAAG") or with the Uniform Federal Accessibility
Standards (the "UFAS") shall be deemed to comply with
the requirements of this section. Both guidelines provide

" technical and engineering specifications. The ADAAG

definition of "alteration" is substantially the same as that
in the regulation: "a change to a building or facility ...
that affects or could affect the usability of the building
or facility or part thereof." 28 C.ER. pt. 36, app. A.
It continues: "normal maintenance ... [is] not [an] al-
teration[] unless [it] affects the usability of the building
or facility." Id. (emphasis added).

These provisions lead one to the conclusion that an
"alteration" within the meaning of the regulations is a
change that affects the usability of the facility involved.
n5 If we then read the "affects usability" definition
[*1073] into subpart (e), the regulation serves the sub-
stantive purpose of requiring equal treatment: [**15]
if an alteration renders a street more "usable" to those
presently using it, such increased utility must also be
made fully accessible to the disabled through the instal-
lation of curb ramps.
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nS In its emphasis upon functionality and utility,
this definition is consistent with the goals of the
ADA -- the elimination of architectural barriers that
presently preclude those with disabilities from full
and equal participation in society.

Subpart (e) effectively unifies a street and its curbs
for treatment as interdependent facilities. If a street is
to be altered to make it more usable for the general pub-
lic, it must also be made more usable for those with
ambulatory disabilities. At the time that the City deter-
mines that funds will be expended to alter the street, the
City is also required to modify the curbs so that they
are no longer a barrier to the usability of the streets by
the disabled. This interpretation helps to implement the
legislative vision, for Congress felt that it was discrim-
inatory to the disabled to enhance [**16] or improve
an existing facility without making it fully accessible to
those previously excluded.

Although there is limited analysis of the "alterations"
sections, of Title I, the discussion of the parallel provi-
sion in Title IIT (addressing public accommodations) is
helpful in our analysis here. n6 In the context of Title
1, CongreSf' discussion of "affecting usability" focused
on the "primary function" of a facility. "Areas contain-
ing primary functions refer to those portions of a place
of public accommodations where significant goods, ser-
vices, facilities, privileges, advantages or accommoda-
tions are provided." H. Rep. No. 485, 101st Cong.,
2d Sess., pt. 2, at 112 (1990), reprinted in 1990
U.S.C.C.A.N. 267, 395. Changes to the defining char-
acteristic of a facility -- to that which makes the facility
desirable to the public -- mandate that the facility be
made accessible to all. Further, accessibility is gener-
ously construed to accommodate a wide range of needs,
to ensure that patrons "are able to get to, enter, and use
the facility." H. Rep. 485, 101st Cong., 2d Sess., pt. 3,
at 63 (1990), reprinted in 1990 U.S.C.C.A.N. 445, 486.
For example, "the path of travel[,] ... [**17] bath-
rooms, telephones, and drinking fountains [must be] ...
readily accessible to and usable by individuals with dis-
abilities." Id. at 394.

n6 Like Title II, Title IIl bears the distine-
tion between existing and new or altered facilities.
Congress intended that the provisions of both titles
be read consistently. The House Report states "The
Committee intends ... that the forms of discrimi-
nation prohibited by [Title IT] be identical to those
set out in applicable provisions of Titles I and III of
this legislation." H. Rep. No. 485, 101st Cong.,

2d Sess., pt. 2, at 84 (1990), reprinted in 1990
U.S.C.C.A.N. 267, 367. See alsoH. Rep. No. 485,
101st Cong., 2d Sess, pt.3, at 51 (1990), reprinted
in 1990 U.S.C.C.A.N. 445, 474 ("Title Il should
be read to incorporate provisions of Titles I and III
which are not inconsistent with the regulations im-
plementing Section 504 of the Rehabilitation Act of
1973....0).

Thus, while Congress chose not to mandate full ac-
cessibility to existing [**18] facilities, it required that
subsequent changes to a facility be undertaken in a non-
discriminatory manner. The use of such changes must be
made available to all. The emphasis on equal treatment is
furthered, as well, by an expansive, remedial construc-
tion of the term "usability. " "Usability should be broadly
defined to include renovations which affect the use of a
facility, and not simply changes which relate directly to
access." H. Rep. No. 485, 101st Cong., 2d Sess., pt.
3, at 64 (1990), reprinted in 1990 U.S.C.C.A.N. 445,
487.

With this directive, we must now determine whether
resurfacing a street affects its usability. Both physically
and functionally, a street consists of its surface; from a
utilitarian perspective, a street is a two-dimensional, one
plane facility. As intended, a street facilitates smooth,
safe, and efficient travel of vehicles and pedestrians --
in the language above, this is its "primary function."

As such, we can only agree with the district court that
resurfacing a street affects it in ways integral to its pur-
pose. As discussed above, "resurfacing” involves more
than minor repairs or maintenance. At a minimum, it
requires the laying of a new asphalt [**19] bed spanning
the length and width of a city block. n7 The work is

* substantial, with substantial effect. As the district court

described in its opinion granting plaintiffs' motion for
summary judgment:

n7 The City suggests that disposition on sum-
mary judgement was inappropriate because the dis-
trict court failed to distinguish among the various
types of resurfacing (paving, milling, and recon-
struction). There is no dispute that some resurfacing
jobs are more extensive than others. However, the
district court based its decision, as we do here, on
that which is common to all, the elements required
by the City for any resurfacing. See suprap. [type-
seript at 3].

Resurfacing makes driving on and crossing streets easier
and safer. It also helps to prevent damage to vehicles and
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injury to people, and generally promotes commerce and
travel. The surface of a street is the [*1074] part of
the street that is "used" by both pedestrians and vehic-
ular traffic. When that surface is improved, the street
becomes more usable in [¥*20] a fundamental way.

Kinney, 812 F. Supp. 547, at 551.

Finally, we must consider the City's suggestion that
interpretation of the ADA is always subject to a require-
ment of reasonableness. It is true that reasonableness
language appears in the text of § 35.151(b): "Each fa-
cility or part of a facility altered ... shall, to the max-
imum extent feasible, be altered in such a manner that
the altered portion of the facility is readily accessible
to and usable by individuals with disabilities" (empha-
sis added). The City relies on a prior decision of this
court, Disabled in Action of Pennsylvania v. Sykes, 833
F2d 1113 (3d Cir. 1987), interpreting a Department
of Transportation regulation that is similar to 28 C.ER.
35.151(b). n8 There we stated that the relevant questions
were "to what extent any alterations to a facility provide
an opportunity to make the facility more accessible to
hand:caprped pergons” and "what degree of accessibility

. becomes 'feasible’ within the scope of alteratichs. "
Sykec, 833 F.2d at 1120-21. Because the Sykes regula-
tion referred to "accessibility" rather [**21] than "us-
ability, " wﬁ,h resulting limits on scope and effect, the dis-
trict court found the case to be inapposite. We need not
decide that issue. Were we considering alterations only
covered by § 35.151(b), the relevance of Sykes would
be at issue. However, in this case the Attorney General
has already determined, in promulgating § 35.151(e),
that the installation of curb cuts is feasible during the
course of alterations to a street. Subpart (e) is a specific
application of the general principle contained in subpart
(b). Through its use of mandatory language, the Sykes
questions have been answered.

n8 The regulation was promulgated to comply with
Section 504 of the Rehabilitation Act of 1973, also
the predecessor to section 202 of the ADA. The reg-
ulation is as follows:

Each facility or part of a facility which is altered
by, on behalf of, or for the use of a recipient [of
Federal financial assistance] ... in a manner that af-
fects or could affect the accessibility of the facility
shall, to the maximum extent feasible, be altered in
such a manner that the altered portion of the facility
is readily accessible to and usable by handicapped
persons.

49 C.ER. 27.67(b)(1981).

[**22]
IV.

As a final argument, the City contends that, even if
resurfacing is an "alteration" requiring the installation
of curb cuts, it is entitled to assert an "undue burden"
defense excusing compliance. There is no general un-
due burden defense in the ADA. Rather, following the
Section 504 regulations for program access in existing
facilities, as Congress intended, the ADA regulations
provide for the defense only in limited circumstances.
For example, § 35.150(a)(3), governing "existing facil-
ities," excuses a public entity from taking "any action
that it can demonstrate would result in a fundamental
alteration in the nature of a service, program, or activity
or in undue financial and administrative burdens."

As discussed above, there are logical reasons for the
distinction between existing and new or altered facili-
ties. Allowance of an undue burden defense for existing
facilities serves as recognition that modification of such
facilities may impose extraordinary costs. New con-
struction and alterations, however, present an immediate
oppertunity to provide full accessibility. Congress rec-
ognized the competing social interests at stake: "While
the integration of people with disabilities [**23] will
sometimes involve substantial short-term burdens, both
financial and administrative, the long-range effects of
integration will benefit society as a whole." H. Rep.
No. 485, 101st Cong., 2d Sess., pt. 3, at 50 (1990),
reprinted in 1990 U.S.C.C.A.N. 445, 473. Balancing
these interests, Congress acknowledged the existence of
an undue burden defense for existing facilities but clearly
warned, "no other limitation should be implied in other
areas." Id.

The City acknowledges that the defense is not avail-
able for alterations. Nonetheless, it makes a last ditch
attempt at characterizing a street and its curbs as sepa-
rate facilities. As such, a curb would remain an existing
facility susceptible to the "undue burden" defense even
while the street that it abuts is being altered. As with
our discussion of Sykes above, the express language of §
35.151(e) refutes this reasoning. That section [*1075]
requires the installation of curb ramps if a street is al-
tered. When the City decides that funds are available
for the alteration of the street, the City must now under-
stand that such a determination is to be made with the
awareness that subpart (e) also requires alteration of the
curbs. [**24] Thus, once the City undertakes to resur-
face a street, the accompanying curbs are no longer to
be considered as existing facilities, subject to the "undue
burden” defense of § 35.150(a)(3). They are now, pur-
suant to the language of subpart (e), incorporated with
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a facility under alteration, pursuant to § 35.151, so that of the city streets is an alteration within the meaning of
the "undue burden" defense is no longer available. 28 C.F.R. 35.151(b) which must be accompanied by the
installation of curb cuts under 28 C.ER. 35.151(e). We
V. E g SR
will affirm the decision of the district court.
For the foregoing reasons, we find that resurfacing
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+++ THE WALL STREET JOURNAL TUESDAY, JANUARY 24, 1995

Letters to the Editor

Backlash Against the Disabled

. In response to your Jan. 6 editorial
“Disabling Mandate':

Your editorial provides clear evidence
of the absolute need for the Americans with
Disabilities Act (ADA). It quite clearly

demonstrates the prejudice and distortion |

of truth that has haunted the lives of peo-
ple with disabilities in this country for
decades. History proves that backlash di-
rected at minority groups follows on the

heels of major social achievement. I would

like to set the record straight.

~ The ADA is and always will be a civil
rights law. As a bipartisan congressional
effort, ADA provides comprehensive civil
rights protections to individuals with dis-
abilities in the areas of employment, pub-
lic accommodations, and state and local
government services. As such, the 103rd
and now the 104th Congress both saw fit to
incorporate language in their unfunded
mandates legislation that specifically ex-
cludes civil rights laws such as ADA.

The ADA provides the proper balance
between the rights of people with dis-
abilities’ and the legitimate concerns of
state and local governments. It allows
maximum flexibility and it does not
place undue burdens on state and local
governments to comply.

Unfortunately, there is a lot of fear and
misunderstanding by state and local offi-
cials about the costs of compliance with
the ADA. This fear is fueled by many
lawyers and architects and those whose

only interest is to promote profits for them-
selves. Even more unfortunate is the fact
that the Journal and other media buy into
these myths about ADA, thus fueling these
fears even more.

In your haste to castigate the ADA, let's
not forget why the National Council on Dis-
ability recommended the ADA and Con-
gress codified it. Remember, ADA isnot a

building code. It is a well-thought-out, .
.well-written, cost-effective civil rights law

that says people with disabilities will no
longer be discriminated against in this
country. As the agency mandated to mon-
itor the implementation of the ADA, the
council’s findings clearly indicate that real
people with disabilities say that the ADA
works and that it has opened many doors.
You fail to mention how 49 million
Americans with disabilities are helped
every day by this historic civil rights
law. We as people with disabilities con-
tinue to face discrimination in this coun-
try and the ADA is a giant step toward
correcting that injustice.
Magca BrisTo
Chairperson
National Council on Disability
Washington
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% NATIONAL COUNCIL ON DISABILITY

An independent federal agency working with the President and the Congress to increase the
inclusion, independence, and empowerment of all Americans with disabilities.

LETTER OF TRANSMITTAL
January 26, 1995
The President
The White House
Washington, DC 20500
Dear Mr. President: &

The National Council on Disability is pleased to submit to you this report entitled, The
Americans with Disabilities Act: Ensuring Equal Access to the American Dream. Under
its Congressional mandate, the National Council on Disability is charged with the
responsibility to gather information on the implementation, effectiveness, and impact of
the Americans with Disabilities Act. This report measures progress to date in the
implementation of this landmark civil rights legislation from the perspectives of people
with disabilities, private sector representatives, local, State, and Federal government
officials, and national experts in the field of disability policy.

Overall, impressive progress has occurred in the implementation of the Americans with
Disabilities Act. However, given the many areas where compliance has not yet been
achieved and in recognition of the relatively brief time in which the law has been in
effect, it is clear that further efforts are necessary in order to increase public awareness
of the Act, provide education and clarification regarding the provisions of the Act to
covered entities, and provide resources necessary to both encourage voluntary
compliance and to ensure effective enforcement.

Today, as we observe — and celebrate — further progress in the full implementation of
the Americans with Disabilities Act, I would once again pledge our unwavering
commitment to ensuring that equality of opportunity, full participation, independent
living, and economic self-sufficiency become realities in the lives of Americans with
disabilities. Under your leadership I remain confident that we can continue to build an
America where all citizens have equal access to the American dream.

Chairperson

(This same letter was sent to the President Pro Tempore of the Senate and the Speaker
of the House of Representatives.)

1331 F Street, N.W. m Suite 1050 = Washington, D.C. 20004-1107

(202) 272-2004 Voice m (202) 272-2074 TT m (202) 272-2022 Fax
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INTRODUCTION

The National Council on Disability is the Federal agency which first proposed what was
to later become the Americans with Disabilities Act to the President and Congress of the
United States. In 1986, the Council issued a landmark report entitled Toward
Independence: An Assessment of Federal Laws and Programs Affecting Persons with
Disabilities -- With Legislative Recommendations. The first recommendation made in this
report was as follows:

Congress should enact a comprehensive law requiring equal opportunity for
individuals with disabilities, with broad coverage and setting clear, consistent, and
enforceable standards prohibiting discrimination on the basis of handicap. (p.18).’

Since the passage of the Americans with Disabilities Act, the National Council on
Disability has been charged with gathering information regarding the implementation,
effectiveness, and impact of the Americans with Disabilities Act (ADA).? In response to
this mandate, in April of 1993 the Council provided the Administration, the Congress,
and the public with an early assessment of the implementation of the ADA. ADA Watch
--Year One: A Report to the President and the Congress on Progress in Implementing the
Americans with Disabilities Act detailed initial progress in the implementation of the law
and provided many recommendations for increasing and improving compliance with the
law.

Since the publication of this report, the Council has continued its ADA-related
monitoring activities. In February of 1994 the Council sponsored a national meeting of
experts regarding progress in ADA implementation at the United States Senate. In
August of 1994 the Council sponsored an ADA Roundtable in Seattle, Washington, that
provided a local perspective on the law’s impact to date. The present report
summarizes the findings and recommendations emanating from these two events and is
intended to provide the Administration, the Congress, and the public with an updated
assessment of the ADA’s effectiveness. Over the course of the next year, the Council
intends to continue its ADA monitoring activities in order to assist the Nation in creating
a society in which every citizen has equal access to the American Dream.

! National Council on the Handicapped. (1986). Toward Independence: An
Assessment of Federal Laws and Programs Affecting Citizens with Disabilities -- With
Legislative Recommendations. Washington, DC: Author. Note: The National Council
on the Handicapped has since been renamed the National Council on Disability.

2 P.L. 102-569 §401(a)(7).
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THE AMERICANS WITH DISABILITIES ACT:
VALUES WE CAN AGREE ON

Together we’ve begun to shift disability in America away from exclusion, towards
inclusion; away from dependence, towards independence; away from paternalism,
towards empowerment...And we have made a commitment — a real commitment —
to enforce the Americans with Disabilities Act, until all citizens with disabilities
receive equal treatment under the law, whether in the workplace, or school, in
government or in the courts.

- President William J. Clinton

On July 12, 1990, the Americans with Disabilities Act passed the U.S. House of
Representatives on a vote of 377-28. The next day, it passed the Senate on a vote of 91-
6. Shortly thereafter, on July 26, 1994, the Act was signed by President George Bush
on the South Lawn of the White House in front of over 3,000 disability advocates, the
largest bill-signing ceremony that had ever taken place at the White House. Clearly, the
ADA was passed in an atmosphere of great support from the Congress, the
Administration, and the community at large.

It’s been the work of a true coalition. A strong and inspiring coalition of people
who have shared both a dream and a passionate determination to make that dream
come true. It’s been a coalition in the finest spirit. A joining of Democrats and
Republicans. Of the Legislative and the Executive branches. Of public officials
and private citizens. Of people with disabilities and without.

-President George Bush

At the time of the Act’s passage, other elected officials noted both the importance and
the anticipated results of the Act:

The ADA is now the law of the land. From now on, Americans with disabilities will
be treated as first-class citizens. Today, we say "no" to ignorance, and "no" to
prejudice. Segregation is finished! Today, we say "yes" to dignity and respect for
disabled people; "yes" to empowerment; and "yes" to judging people on abilities,
not disabilities. The ADA truly is the 20th century emancipation proclamation for
people with disabilities.

-Senator Tom Harkin

Page 144 of 187

s-leg_748_007_all_Alb.pdf

——



This document is from the collections at the Dole Archives, University of Kansas
http://dolearchives.ku.edu

For too long Americans with disabilities have had to face subtle and pervasive
discrimination. As a nation, discrimination deprives us of our dignity and
suppresses our strength. The disability community recognized this striking fact and
the President and Congress responded with the enactment of the Americans with

Disabilities Act.

- Senator Bob Dole

The Americans with Disabilities Act represents America at its best. Few, if any,
pieces of legislation in the two centuries of our history have offered greater promise
for so many of our fellow citizens...And America will be better, fairer, and a
stronger nation because of it.

- Senator Edward M. Kennedy

The time has come. Congress has sent a loud, clear message across this country--
individuals with disabilities, no less than other Americans, are entitled to an equal
opportunity to participate in the American dream. That dream can now become

reality.
-Senator Orrin Hatch

Dependency increases the costs of entitlements, lowers our gross national product,
and reduces revenue to the Federal government...People with disabilities want to
work...to be productive, self-supporting and tax paying participants in society. The
Americans with Disabilities Act grants us that dignity and that right.

- Former Congressman Tony Coelho

This is important legislation that will extend to individuals with disabilities full civil
rights — in the public and private sector...The final vote in Committee was 35 to 0,
a reflection of the true bipartisan spirit for the legislation.

- Congressman Newt Gingrich

ADA will empower people to control their own lives. It will result in a cost savings
to the Federal government. As we empower people to be independent, to control
their own lives, to gain their own employment, their own income, their own
housing, their own transportation, taxpayers will save substantial sums Jfrom the
alternatives.

- Former Congressman Steve Bartlett
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In passing the ADA four years ago, the Congress Stated the following facts concerning
the life experiences of people with disabilities in America:

¢ 43,000,000 Americans have one or more disabilities;

# historically, society has tended to isolate and segregate individuals with
disabilities;

¢ discrimination against individuals with disabilities negatively affected areas
such as employment, housing, public accommodations, education, transportation,

communication, etc.;

¢ individuals with disabilities have no legal recourse to redress such
discrimination;

¢ individuals with disabilities continually encounter various forms of
discrimination, including outright intentional exclusion as well as the negative
effects of discrimination such as relegation to lesser services, programs, activities,
benefits, jobs, or other opportunities;

¢ national data indicate that individuals with disabilities occupy an inferior
status in society and are severely disadvantaged socially, vocationally,
economically, and educationally;

¢ as a group, individuals with disabilities have been faced with restrictions and
limitations, subjected to a history of purposeful unequal treatment, and relegated
to a position of political powerlessness; and

¢ the continuing existence of unfair and unnecessary discrimination and
prejudice denies people with disabilities the opportunity to compete on an equal
basis and to pursue opportunities, costing the United States billions of dollars in
unnecessary expenses resulting from dependency and nonproductivity.

Given these realities, the Congress determined that the Nation’s proper goals regarding
individuals with disabilities are to assure equality of opportunity, full participation,
independent living, and economic self-sufficiency for such individuals.® Thus, the
Americans with Disabilities Act (ADA)* was passed in order to:

? P.L.101-336, §2(a)(1-9).

4 For a brief summary of the provisions of the ADA, please see Appendix A.
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¢ provide a clear and comprehensive national mandate for the elimination of
discrimination against individuals with disabilities;

¢ provide clear, strong, consistent, enforceable standards addressing
discrimination;

¢ ensure that the Federal government plays a central role in enforcing the
standards against discrimination; and

# invoke the sweep of congressional authority, including the power to enforce
the fourteenth amendment and to regulate commerce.*

Over the course of the past four years, the Federal government has issued regulations to
implement the ADA; provided technical assistance to States, local governments, and the
private sector; and has begun to bring other Federal laws regarding disability policy and
programs into harmony with the ADA.¢ In this regard, the Federal government has
demonstrated a firm commitment to not only enforcing the law, but in effectively
targeting resources to encourage voluntary compliance on the part of all concerned

parties.

The values embodied in the Americans with Disabilities Act — equal protection under
the law, individual empowerment, freedom of association, economic opportunity, etc. —
are important to and for all Americans. Indeed, as Congress has since found that
disability is a natural part of the human experience, all citizens have an interest in
ensuring that the values that form the basis for the Americans with Disabilities Act
pervade our national life. It is for this reason that the Americans with Disabilities Act
has enjoyed such broad bipartisan support.

S P.L. 101-336, §2(b)(1-4).
¢ See, for example, the Rehabilitation Act Amendments of 1992, P.L. 102-569.
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THE AMERICANS WITH DISABILITIES ACT:
EARLY SIGNS OF SUCCESS

When the National Council on Disability published its first report on the implementation
of the ADA’, it offered the following findings:

) = The Federal government has, overall, performed well in its ADA
implementation responsibilities.

2. The disability community has generally, in these early days of the
ADA, taken an ADA implementation strategy of "educate and
negotiate, and litigate as a last resort."

3. Many organizations serving covered entities, such as trade
associations, have initiated significant efforts to assist their
members with ADA implementation.

4. The projections that ADA implementation would not be unduly
burdensome to businesses appear to have been well founded.

S The ADA has opened up new opportunities for disability-related
activities in the nonprofit community.

6. Entrepreneurial activities stimulated by the ADA have had very
mixed results: some have been helpful, others highly
counterproductive.

7. Early efforts by covered entities to implement the ADA’s

employment provisions have helped to remove formal barriers to
employment of people with disabilities, but many barriers still exist.

8. Some of the most productive ADA implementation activities have
involved cooperative efforts between and among government
agencies, businesses and business organizations, and the disability
community.

9. The need for information and technical assistance continues to
grow, outstripping Federal and State resources.

7 National Council on Disability. (1993). ADA Watch--Year One: A Report to the
President and Congress on Progress in Implementing the Americans with Disabilities Act.
Washington, DC: Author.
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While efforts to inform people with disabilities and covered entities
about the ADA have been substantial, many large gaps still exist.

Covered entities are looking for the greatest degree of certainty of
being in compliance with the ADA that the Federal government can
offer.

Numerous technical issues involving the interpretation and
application of the ADA and its regulations have been raised,
including the use of edge warning devices on transit platforms and
accessibility standards for recreation areas.

Thus, as of April 1993, the National Council on Disability expressed optimism regarding
ADA implementation efforts to date and urged further action through a detailed set of
recommendations for the President and the Congress. Some of the more pertinent
recommendations included the following:

l.

s-leg_748_007_all_Alb.pdf

To sustain the substantial progress achieved in implementing the
ADA during its early stages, no amendments to the law should be
made at this time.

The Federal government should plan, coordinate, and fund a media
campaign to disseminate accurate information about the ADA
through public service announcements on radio and television.

Systematic outreach and technical assistance efforts should be
initiated that focus on small businesses and communities outside
major metropolitan areas.

The next generation of technical assistance materials should be
more industry- and profession-specific.

More technical assistance should be provided to State and local
government entities.

The Federal government should cultivate and coordinate ADA
leadership in the private sector and the disability community and
thereby become more a catalyst than the provider of technical
assistance.

The Department of Justice, the Equal Employment Opportunity

Commission, the Department of Transportation, the Federal
Communications Commission, and the Access Board should prepare
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and disseminate regular technical guidance memoranda regarding
ADA policy decisions.

8. Congress should authorize and fund a large-scale longitudinal study
to determine how the needs of people with disabilities are being met
over time as the ADA is implemented.

In the short space of three years, the Americans with Disabilities Act had earned a
positive review. Since the publication of this first report, some progress has been made
in implementing the recommendations detailed above. However, the National Council
on Disability continues to pursue the full adoption of these recommendations. As will be

evident in the next few pages, the need for attention to these recommendations remains
to this day.
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THE AMERICANS WITH DISABILITIES ACT:
WHERE WE ARE TODAY

In the year and one-half since the Council’s first report was published, implementation
of the ADA has gone forward and new issues have emerged. In order to gain a better
understanding of these issues, the Council held two information gathering events during
1994. In February of 1994 the Council sponsored a national meeting of experts
regarding progress in ADA implementation at the United States Senate. In August of
1994 the Council sponsored an ADA Roundtable in Seattle, Washington, that provided a
wide variety of individuals at the local level with an opportunity to engage in a frank
discussion of the law’s impact to date.

National Meeting of Experts on
the Americans with Disabilities Act

At the national meeting of experts in February, participants asserted that the ADA has
been a substantive success. ADA is taken seriously in America and throughout the
world. However, throughout the day participants noted that accompanying this initial
general success was a growing theme of "backlash", similar to that which occurred
during the initial implementation of the Civil Rights Act in the 1960s. The principal
expression of this backlash has been found in the charge of some opponents of the ADA
that the Act constitutes an "unfunded mandate." This, of course, reveals a fundamental
misunderstanding of the nature of the ADA. The ADA is, at its core, a civil rights law,
grounded in the freedoms guaranteed in the Bill of Rights. As such, the rights and
freedoms codified in the ADA should not be subject to a debate on their cost, any more
than the rights of women, minorities, or religious groups. This fact was recognized in
1994 in the debate regarding "unfunded mandates" in the United States Senate. In the
Committee Report accompanying S.993, The Federal Mandate Accountability and Reform
Act of 1994, the Committee on Governmental Affairs Stated the following:

The Committee believes that a number of areas should be properly excluded from
the requirements of this Act. They include Federal legislation or regulation that:
enforces individual Constitutional rights; establishes or enforces statutory rights to
prohibit discrimination on the basis of race, religion, gender, national origin, or
handicapped or disability status...The Committee recognizes the special
circumstances and history surrounding the enactment and enforcement of Federal
civil rights (including disability rights) laws. During the middle part of the 20th
century, the arguments of those who opposed the national extension of basic equal
rights, protection, and opportunity to all individuals were based primarily on States’
rights philosophy or contention. With the passage of the Civil Rights Acts of 1957
and 1964 and the Voting Rights Act of 1965, Congress rejected that argument as
Sfalse reasoning designed to thwart equal opportunity and to protect discriminatory,
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unjust and unfair practices in certain parts of the country. The Committee
therefore exempts Federal civil rights laws from the requirements of this Act®

While this report language would seem to provide an appropriate analysis of the legal
reasoning which would prohibit the consideration of cost as a fundamental determinant
of the endowment and expression of civil rights, this legislation was not passed by the
103rd Congress prior to its adjournment. However, this in no way detracts from the
validity of the analysis and it is important that this analysis be incorporated into future
debate on this issue. Otherwise, it is likely that the future impact of the Americans with
Disabilities Act will be dramatically diminished, thereby severely compromising the
status of people with disabilities in society.

Throughout the day leaders from the disability rights community offered valuable
insights regarding the implementation of the ADA and suggestions for the Council’s
future effort’s in monitoring the ADA. Five major themes emerged from these spirited
discussions:

Corre rrent Misunderstandings Regardin
the Americans with Disabilities Act

There is currently a considerable amount of misunderstanding regarding the ADA.
Perhaps the greatest single area of misunderstanding regarding the ADA is in the area
of cost. The law itself requires that covered entities incur the costs of "reasonable
accommodations" to make their facilities, programs, and services accessible to
individuals with disabilities unless such accommodations pose an "undue hardship" on
the entity. Given this two-part test, there is obviously room for discussion regarding
both what is "reasonable" and what constitutes an "undue hardship". Thus, there is no
concrete requirement that covered entities must absolutely make every accommodation
requested by every individual with a disability. Furthermore, it has been found that
reasonable accommodations often do not require a great deal of expense. For example,
the Job Accommodation Network sponsored by the President’s Committee on
Employment of People with Disabilities reports that based on its national data bank,
using the average (mean) cumulative figures, for every dollar spent to make an
accommodation, the company got $15.34.° In addition, a recent study based on the
experience of Sears, Roebuck, and Company in making reasonable accommodations
reported that the average accommodation cost the company $121.00. The study also

8 U.S. Senate Committee on Governmental Affairs. (August 10, 1994). Report to
Accompany S.993, The Federal Mandate Accountability and Reform Act of 1994. 103rd
Congress, 2nd Session. Calendar No. 551 (Report 103-330). Section 4.

? Job Accommodation Network. (1994). Accommodation Benefit/Cost Data.
Morgantown, WV: Author. (p.4).
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reported that 69% of accommodations cost nothing, 28% cost less than $1,000, and only
3% exceeded $1,000."° These data are in general agreement with the overall data
reported by the President’s Committee on Employment of People with Disabilities.
Thus, the idea that compliance with the ADA will cause great financial burdens to
covered entities is not supported by either the provisions of the law itself or by practical
experience to date in implementing the law.

Improv i Regardi he Americans with Disabilities A

There is a need for improved public relations and education regarding the ADA and its
actual requirements. During the national meeting of experts, participants noted that
there is a lack of information both within the general public and the disability
community itself regarding the ADA. A recent Harris poll indicated that only 40% of
people with disabilities had any substantial knowledge of the ADA. Given this fact, it is
not surprising that the early implementation of the ADA has been somewhat uneven.
During the meeting, experts noted several key points in the area of public relations and
education:

1. ADA "success stories" need to be widely publicized. Persons with disabilities,
covered entities, and the general public need to know how to successfully implement the
ADA in their own local communities and industries. Fortunately, there are a great
number of success stories to draw upon. Unfortunately, few of these stories are ever
communicated to those who could benefit from this knowledge. Many potential fears
regarding compliance could be greatly reduced through the communication of this often
common-sense information. As Justin Dart, Jr. observed: An architect might tell a
company that they need to tear out their plumbing and install a new drinking fountain to
accommodate a worker with a disability. But the person with a disability might respond by
asking the company to install a five-dollar cup dispenser instead. Clearly, the
dissemination of information regarding positive examples of ADA implementation would
hold much promise in speeding up the process of compliance and in reducing the
number of complaints under the Act. In this regard, participants had several
suggestions:

(a). There should be an on-going, national effort to disseminate ADA success
stories.

(b). Examples of successful compliance should be disseminated by enforcement
agencies such as the Department of Justice in order to encourage voluntary
compliance.

19 Blanck, P. (1994). Communicating the Americans with Disabilities Act -
Transcending Compliance: A Case Report on Sears, Roebuck, and Co. Washington, DC:
Annenberg Washington Program.
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(c). There is a particular need to provide persons with disabilities and the
general public with basic information regarding the ADA.

(d). This basic information campaign as well as other ADA-related information
efforts should be produced in accessible formats and should also be available in
several languages.

(e). Particular outreach efforts should be made to ensure that individuals from
racial, cultural, and ethnic minorities and youth are informed of the ADA’s
provisions. There is a national need for outreach to minority communities,
people with low incidence disabilities, and people living in rural areas.

In its 1993 report, Meeting the Unique Needs of Minorities with Disabilities: A
Report to the President and the Congress", the National Council on Disability
detailed the difficulties experienced by members of minority groups who had
disabilities in receiving information and services. More specifically, the Council
found:

The ADA holds great promise for minority persons with disabilities, but the promise
will be realized only if specific efforts are made for outreach, education, and
removal of barriers in minority communities. (p.4).

Unfortunately, this outreach has yet to occur to any great extent. Participants
also noted that persons with low-incidence disabilities and persons who live in
rural areas also had significant informational needs regarding the ADA. Once
again, a possible solution in this area might be through providing resources to
grassroots organizations which serve minority communities, organizations of and
for persons with low-incidence disabilities, and to organizations serving rural
areas.

(f). The education of philanthropic organizations could yield support for
continued public education regarding the successful implementation of the Act.

Clarify and Strengthen the Legal Framework Surrounding the
Americans with Disabilities Act

Meeting participants stressed that at present legal actions involving the Americans with
Disabilities Act remain largely uncoordinated. Better coordination of legal activities in
order to establish a clear framework for interpretation of the ADA through case law.

11 National Council on Disability. (1993). Meeting the Unique Needs of Minorities
with Disabilities: A Report to the President and the Congress. Washington, DC: Author.
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As there is no specific clearinghouse for the dissemination of information on legal
activities regarding the ADA, there is a danger that the development of an authoritative
body of case law regarding the Act will be slowed. Several suggestions were offered to
remedy this situation, including the establishment of a national clearinghouse or other
information bank regarding ADA cases or a national conference which would present
information and training in the area of case law on the ADA.

Participants noted that the ADA was too big to be implemented solely from Washington,
DC, but no consensus was reached as to the best strategy for ensuring evenness in
implementation across the nation. The continuing lack of affordable legal resources for
people with disabilities was cited as one of the major factors impeding the proper
implementation of the ADA.

Provide Resources and Coordinate Federal Efforts to Enforce
he Americans with Disabilities Act

While participants were generally supportive of the intent of various Federal agencies to
enforce the provisions of the ADA to date, they noted that there was a significant
frustration in the disability community regarding the backlog of complaint processing at
the Federal level. While certain agencies such as the Equal Employment Opportunity
Commission have since begun to explore methods by which they might streamline their
processing of complaints, it is clear that additional resources are needed, if the law is to
be effectively enforced.

Participants expressed particular concern with the Department of Transportation,
stating that it had bypassed the usual rulemaking process in issuing its definition of
"unduly burdensome" accommodations, that it had missed deadlines in the law, and that
it gave the appearance of being extremely lenient in issuing waivers to covered entities in
order to effectively exempt these entities from various provisions in the Act. In
addition, participants expressed concern as to whether the Department would utilize the
findings and recommendations of the Congressionally-mandated independent study on
the accessibility of Over the Road Buses conducted by the Congressional Office of
Technology Assessment as the actual basis for its upcoming Notice of Proposed
Rulemaking concerning the accessibility of Over the Road Buses.

On a more positive note, participants Stated that the Federal Communications
Commission had been effective in implementing the regulations under its jurisdiction in
a timely and effective manner. The next challenge in this area will be ensuring that
people with disabilities have access to the "information superhighway" which will
revolutionize the field of telecommunications.
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Provide More Technical Assistance

Technical assistance efforts designed to promote ADA implementation need to be more
targeted and directed toward a wide variety of entities. Participants Stated that the best
way to increase knowledge of the Americans with Disabilities Act among people with
disabilities would be to target this information toward grassroots organizations of and
for people with disabilities. In many instances, it might be feasible to provide these
organizations with resources to educate their membership and the community at large.

Participants also Stated that technical assistance was needed in the education of
architects and design professionals so that they might be able to include accessibility
features from the earliest possible phases of their work, thereby obviating the need for
costly retrofitting later.

Finally, meeting participants suggested that better coordination was needed in the area
of technical assistance both among government agencies involved in these activities and
private sector entities involved in the delivery of technical assistance. Several
participants suggested that, given the marked variability in the quality of technical
assistance materials which have been developed in the private sector in response to the
ADA, some form of certification or approval by agencies charged with enforcement of
the ADA might be advisable. This would help to ensure the accuracy of these materials
and to build trust among covered entities.

Summary of the National Meeting of Experts on the
Americans with Disabilities Act

The overriding message emanating from the national meeting of experts was that the
Americans with Disabilities Act was a law of vital importance to Americans with
disabilities and that its overall implementation was proceeding well. However, there
were significant informational gaps concerning the Act, its lower-than-predicted costs,
and emerging case law. These informational gaps were particularly wide in minority
communities, among people with low-incidence disabilities, and in rural areas. Efforts
to streamline the processing of complaints and to direct sufficient resources to respond
in a timely fashion to these complaints need to be undertaken. In addition, more
resources need to be devoted to legal services in order to ensure that people with
disabilities can access the rights and protections of the Act. Finally, further technical
assistance is needed to enable people with disabilities and covered entities to implement
the law in an effective manner.
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Roundtable Discussion on the Implementation of the
Americans with Disabilities Act

On August 23, 1994, the National Council on Disability sponsored a roundtable
discussion on the implementation of the Americans with Disabilities Act as part of its
quarterly meeting in Seattle, Washington. At the beginning of the day, leaders from
Federal agencies with ADA implementation responsibilities presented data on specific
areas under their purview to the Council and to approximately 200 individuals in
attendance. After this, individuals representing various local and State agencies as well
as employers from Seattle and throughout the State of Washington described their
efforts to take a positive approach to the implementation of the ADA. Attendees were
then invited to share their views regarding the implementation of the ADA to date."

During the course of the day, information was gathered on Title I - Employment, Title
IT - Public Services, Title ITI - Public Accommodations and Services Operated by Private
Entities, Title IV - Telecommunications. In addition, the area of Transportation was
given specific attention. Finally, information regarding strategies to implement the ADA
at the local and State level were described. Information from each of these areas will be
summarized below.

Title I - Employment

As of August, 1994, the Equal Employment Opportunity Commission (EEOC) had
received almost 30,000 complaints regarding employment discrimination under the ADA.
Of these, the largest percentages by disability category were as follows: approximately
20% were from individuals with back impairments, 13% from individuals with
neurological impairments, and 10% from individuals with emotional or psychiatric
impairments. Half of the complaints alleged discharge based on discrimination, 25%
alleged failure to provide reasonable accommodations, and 11% alleged failure to hire
based on discrimination. Of the total number of charges, approximately 46% have been
resolved in some fashion, 34% through a finding of "no cause". As of August, 1994, 26
cases were in court, with approximately 200 others headed to court.

During the Roundtable, participants identified the following issues as needing attention
in order to better implement Title I:

¢ More resources are necessary for enforcement.

¢ More guidance is needed regarding the relationship of
Title I to Worker’s Compensation provisions.

' Please refer to Appendix B for the Roundtable Agenda.
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¢ Clarification is needed regarding the relationship of the
ADA to union contracts. For example, if job reassignment
constitutes a "reasonable accommodation" yet conflicts with
seniority provisions in a collective bargaining agreement,
which takes precedence?

¢ More information is needed regarding chemical sensitivity
and environmental illness issues.

¢ More information is needed on accommodating people
with mental health issues and cognitive disabilities in the
workplace.

¢ Medical professionals need to learn more about "essential
job functions" when evaluating individuals’ ability to
perform work.

¢ The private sector needs more education regarding the
provisions of Title I.

¢ Consideration should be given to using Medicaid to pay
for diagnostic testing.

¢ A more precise definition is needed for "specific learning
disabilities".

¢ The relationship of the ADA to the Family Medical Leave
Act should be explored.

Title I - Public Services

As of August 1994, the Justice Department had received approximately 2,400 complaints
under Title II of the ADA. Slightly over half of these complaints were referred to seven
other Federal agencies for investigation by programs under their jurisdiction, while
1,100 involving issues such as law enforcement, courts, and city and town buildings were
retained by the Justice Department for investigation. To date, most of the complaint
investigations have led to informal settlements involving voluntary compliance by
covered entities.

Participants at the Roundtable made the following suggestions for improving compliance
with Title II:
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¢ More exploration needs to take place on meeting the
needs of individuals with "invisible" disabilities.

¢ More resources need to be directed at providing legal
services to low- and middle-income people with disabilities.

¢ Police departments should make greater use of sign
language interpreters during arrest processes with deaf
individuals.

¢ Procedures for obtaining interpretative services for non-
English language deaf people or those who require tactile
interpreters need to be improved.

¢ More "front-end" planning needs to take place in order to
avoid the costs of retrofitting facilities for access.

¢ Training needs to occur at the highest levels of an
organization, if real change is to occur.

As of August 1994, the Justice Department had received approximately 2,600 complaints
regarding Title III of the ADA. Of these, approximately 63% involved the alleged
failure to remove barriers in existing facilities which were "readily achievable", 20%
involved the failure to provide "auxiliary aids", and another 10% involved the failure to
modify policies that precluded or impaired the participation of people with disabilities in
programs. Thus far, there have not been a significant number of complaints regarding
new construction and alterations.

Participants in the Roundtable offered the following suggestions for improving
compliance with Title III:

¢ Clarification is needed over the number of van parking
spaces that should be provided at existing facilities.

¢ Clarification is also needed between the requirements of
the law for barrier removal versus new construction.

¢ Building officials need basic training regarding Title III
requirements.
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¢ Businesses need to provide consistent accommodations
such as materials in alternative formats for people who are
blind, interpreters for people who are deaf, etc., rather than
the present situation in which either no accommodations are
readily available or the quality varies widely from one setting
to another,

¢ Businesses should hire sign language interpreters on their
regular staff, just as they hire a certain number of Spanish
speaking individuals (etc.) to meet customers’ needs.

¢ Doctor’s offices and clinics need to utilize assistive
listening devices.

¢ Clarification is needed in order to ensure that covered
entities understand that they are required to make
reasonable accommodations under Title ITI, no matter how
large or small their business is or how many employees they
have.

¢ There should be a qualification standard uniformly
applied to sign language interpreters.

¢ Consideration should be given to the development of a
certification program for ADA consultants in order to
improve quality in these services.

¢ People with disabilities themselves should be included in
Judgments concerning what constitutes compliance.

Title IV - Telecommunications

Participants in the Roundtable concerning Title IV expressed general satisfaction with
progress to date in implementing the requirements of the ADA related to the provision
of relay services. They also discussed broader telecommunications and information
access issues, such as access to the "information superhighway". Noting that, in
general, there is a tremendous gap between the State of technology and the State of
access standards to technology, they offered the following suggestions:

¢ Software developers need to ensure that new programs
and products are accessible for people with disabilities. For
example, the rapid growth of icon-driven programs (such as
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Windows) is effectively shutting blind and visually impaired
individuals out of their jobs.

¢ The growth of voice mail services has far outstripped the
growth of TDD operators, thus producing significant
barriers to people with hearing and speech impairments. An
industry-wide standard for a pause control system is needed.

¢ Technology is available to allow devices such as automatic
teller machines (ATMs) to "talk". This technology needs to
be used much more extensively than at present.

¢ The Justice Department or the Access Board should
develop standards for making information systems kiosks
more accessible.

¢ Long distance telephone carriers should be more flexible
in allowing TDD callers to transfer from one service to
another.

¢ The Federal Communications Commission (FCC) should
ensure that in selling licenses for communications radio
frequencies for personal telephones, cellular, telephones, etc.
that they do not interfere with frequencies reserved for FM
loops used by people who are hard of hearing.

¢ The FCC needs to issue rules regarding hearing aid
compatibility telephones.

¢ Consideration should be given to the development of rules
governing the confidentiality of information resulting from
communication via message relay systems.

Transportation

As of August, 1994, the Department of Transportation had received over 500 complaints
regarding the transportation requirements of the ADA. The most common complaints
come from people with disabilities who have been refused transportation, people who
experience discrimination in receiving transportation services, a lack of accessible key
stations, and a lack of curb cuts. Department officials have been informed by covered
entities that timelines have been or will be missed in important areas: the July 1993
compliance date for accessibility of key stations has been missed in many areas, and the
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July 26, 1994 compliance date for one accessible car per train has also been missed in
many instances.

During the Roundtable, participants offered the following suggestions for improving
compliance with the ADA:

¢ The Secretary of Transportation should accept the
findings of the Congressional Office of Technology
Assessment’s study regarding the accessibility of over-the-
road buses and issue rules consistent with this
Congressionally mandated study.

¢ Clarification is needed on whether repaving roads
constitutes an alteration which triggers the requirement to
install curb cuts.

¢ Extensive training is required for the staff of paratransit
systems regarding the accurate and timely processing of
requests for services.

¢ Federal standards for access to ferries and other vessels
should be developed.

¢ Clarification is needed regarding which entities are
responsible for the accessibility of bus stops.

eattle and the State of Washington:
Pro in Implementing the Ameri with Disabilities Act

Washington State has moved to fully implement the Americans with Disabilities Act
because we acknowledge the right of each citizen to participate in state services,
programs and opportunities free from discrimination. We have found that
implementation costs little and can result in dramatic improvements in the lives of
people with disabilities. Further, by enabling people with disabilities to be self-
sufficient and to obtain gainful employment, ADA can result in reduced welfare and
other program expenditures.

- Governor Mike Lowry

During the ADA Roundtable, Members of the National Council on Disability as well as
nearly 200 attendees had the opportunity to hear from a number of individuals who
were involved with ensuring the successful implementation of the Americans with
Disabilities Act in Seattle and throughout the State of Washington.
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In the opening session, Mayor Norman Rice of Seattle spoke eloquently regarding the
City of Seattle’s efforts to adopt a positive approach to the full implementation of the

ADA:

As everyone in this room knows, the Americans with Disabilities Act is the long
awaited and long overdue legislation that finally gives Americans with disabilities a
guarantee of the most basic civil rights. As I’m sure you are also aware, passing
the ADA was only the beginning. The real work lies in implementing and enforcing
and tearing down myths and the stereotypes so prevalent in our society. We in
Seattle...can...take pride in our city’s efforts to make itself accessible to people with
disabilities. Our overall goal is to go beyond simply making access. We want
people to have a truly comfortable, barrier-free environment.

Noting that the City of Seattle had established ordinance prohibiting discrimination
based on disabilities prior to the passage of the ADA, Mayor Rice discussed several
efforts the City had made toward the active implementation of the ADA and some of the
results of these efforts.

¢

The city has taken steps to begin increase the hiring of qualified workers
with disabilities.

The Mayor appointed two city-wide ADA coordinators. One of these
coordinators works specifically on implementation and the other addresses
public accommodations.

Seattle has established an ADA Citizens Advisory Committee to evaluate
and prioritize access issues.

The Seattle Public Library has opened its entire collection to patrons who
have visual impairments by providing assistive technology. The library
also has a coordinator for services for patrons who are deaf or hard of
hearing.

The city has hired advocates for disability-related concerns within the city
government to provide a link to the community at large.

As part of its approach to the issue of managing growth and maintaining a
high quality of life for its citizens, the city has included accessibility
features in its plans to increase and improve housing and public
transportation.

Mayor Rice noted that there is still much work to do. However, he Stated his belief
that Seattle is up to the challenge, and welcomed the future involvement of all
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organizations in making the ADA work in Seattle. In his concluding remarks, Mayor
Rice offered the following observation:

The true test of a just society is whether everyone is able to participate. Everyone
has the right to be heard, and each of us must be empowered to give a voice to our
particular needs and concerns.

Later in the day, representatives from various State agencies involved in the
implementation of the ADA as well as employers had the opportunity to share
information regarding efforts to positively implement the ADA in the State of
Washington and in the State’s employment sector.

Mary McKnew, ADA coordinator in the Governor’s Office, discussed Statewide
compliance activities under Title II of the ADA and the role that the Governor’s Office
had played in that area. One of the first steps taken in response to the ADA in the
Governor’s Office was the issuance of Executive Order 9303, which clarified the
implications of the ADA to State agency directors in such diverse agencies as Fisheries
and Wildlife, Agriculture, Transportation, etc. An ADA coordinator was appointed
within each State agency to serve as the central point of contact, to perform agency
self-evaluations, and to develop transition plans for submission to the Office of Financial
Management. In addition, agency directors were required to hold meetings in
barrier-free locations, provide meeting materials in alternative formats, and ensure that
assistive listening devices and interpreters were available. The Executive Order also
required that public transportation should be made available (in effective alternative
means as necessary), and that nondiscrimination be the rule in employment.

In order to increase public awareness of the ADA, the Governor’s Office ran
advertisements, put up posters, and established a telephone line and point of contact for
written inquiries. In addition to the objective of increasing public awareness, these
activities also provided a vehicle for the public to inform the Governor’s Office of
difficulties they might be having in trying to access State services.

A Statewide ADA Task Force was established, with 75 percent of the members being

people with disabilities, whether citizens or State employees. The Task Force, which

also included representatives of different key State agencies, organized itself around

various issues such as communication barriers, employment, facilities access, etc. The

Task Force identified broad barriers that people were experiencing across the 135 State .
agencies as well as the higher education programs supported by the State government |
and also considered the best means of educating the over 40,000 employees of the State

of Washington.

One example of how the State has used information arising from this education and
outreach effort is found in the State’s establishment of a braille center that contracts
with the State printer’s office. Previous to the establishment of this braille center, State
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agencies were often bewildered when citizens requested information in braille. Today,
the turnaround time for such a request is often 24 hours. At the time of the roundtable,
the State was in the process of developing a guidebook listing each State agency, its
central contact for requests for materials in alternate formats, tape or braille.

The State legislature appropriated funds for operating expenses and capital
improvements in response to the ADA. Some of these funds were used by the
Department of Personnel to hire a "reasonable accommodations" expert who is available
to agency managers to answer questions, identify and locate sources for acquiring
accommodations, etc. The Department of Personnel also hired a staff trainer
knowledgeable of the provisions of the ADA. This trainer works in coordination with
other ADA trainers located in various key departments in order to promote compliance
with the ADA. State employees are provided training on topics such as disability
awareness, how to use accessible telephone equipment such as a TDDs, and a wide
variety of other disability-related topics. Within the Department of General
Administration, there is a coordinator for ensuring that State agencies have accessible
services and equipment. Equipment such as assistive listening devices can be loaned out
to State agencies requiring their use, thereby leading to the most cost-effective use of
this equipment. Through another effort, the Department of General Administration is
attempting to increase access to public meetings, hearings, and conferences sponsored by
the State. This involves training State employees involved in planning for such events in
areas such as architectural access.

In the State of Washington, the Governor’s Committee on Disability Issues and
Employment is the recipient of a grant from the National Institute on Disability and
Rehabilitative Research establishing the Northwest Disability Business Technical
Assistance Center. The Center provides information and referral, technical assistance,
and training on the ADA to people with disabilities, businesses, public accommodations,
and the public. The Center is one of 10 regional centers that cover the country for this
purpose. Its region includes Alaska, Washington, Idaho and Oregon. Toby Olson, who
directs both the Governor’s Committee on Disability Issues and Employment as well as
the Center, reported that early on, the Center developed a cadre of Statewide networks,
organizations, and broad-based coalitions of organizations interested in the ADA.
Resources were deployed in order to develop capacities for effective ADA
implementation throughout the region. As training was conducted in the States, other
efforts were launched in order to build capacity at the local level.

For example, in Alaska the Center has fostered a regional mentor approach. Beginning
with an initial intensive training program for 24 individuals, 12 were recruited to
establish a network across the State. This network accomplishes its work through
monthly telephone conference calls to share technical information, new developments in
the application of the Act. Members then recruit apprentices in their communities who
can share this information with others all across the State. In Washington State, the
State network has a Rural Concerns Subcommittee that has traveled to rural
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communities throughout the State. Through advance publicity, the subcommittee has
been able to attract the participation of people in rural areas who are interested in
disability issues, bring them together in meetings, and develop strategies for ADA
implementation.

Finally, roundtable participants heard from employers in the State of Washington who
had taken proactive steps to implement increased access to employment for persons with
disabilities. Ms. Annella Zamora of McCaw Cellular Communications reported that her
company had developed a broad base of employees with disabilities. She stated that
McCaw had developed a diverse group of employees, as it has always been part of the
McCaw culture to go into the community and employ persons with different disabilities,
looking at person’s skills first. The ADA had proven helpful in lending more support
and accelerating the pace of this process.

Mr. Danny Delcambre, owner of the Ragin’ Cajun Restaurant in Seattle, reported that
he had established his restaurant in 1993. Given his own hearing disability, he chose to
hire people skilled in sign language. In this effort, he was provided with assistance from
the State Department of Vocational Rehabilitation. He was also able to obtain tax
credits for his business.

Mr. Joey Vigil, of the Naval Undersea Warfare Division, reported that his Division had
embarked upon an aggressive program to hire people with disabilities eight years ago.
At that time, there were over 4,000 employees, 95 of whom had disabilities. The hiring
effort received guidance from an Advisory Committee for Employees with Disabilities,
which provided direct access to the commanding officer. Fifty percent of the Committee
was made up of disabled employees, and other members included top level managers, as
well as a facility engineer (for advice on reasonable accommodation). Deaf employees
formed a Deaf Employees Advisory Forum. At that time, the Division worked with
approximately 47 different State and private agencies. Members of the Committee
participated in recruiting trips, through which the Division hired engineers and
scientists, and other professionals. As a result of this and related efforts, the number of
employees with disabilities rose from 95 to 578. Currently, employees with disabilities
make up 17% of the workforce. The current average hourly wage for employees with
disabilities at the Division is $14.00/hour.

Mr. Vigil credited the Division’s adoption of a Total Quality Leadership approach to
management as one of the key factors contributing to the success of employees with
disabilities. Training and upgrading of skills are constantly emphasized in order to
ensure that employees not only maintain their skills, but develop new ones to meet new
challenges in the workplace.

Mr. Norm Tate, of the Auburn office of the Teleservice Center for the Social Security
Administration described his office’s success in hiring and retaining employees with
disabilities. Mr. Tate reported that the Center has been in operation for approximately
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five years. From the beginning, a goal was to hire people with disabilities. At present,
the Center employs approximately 500 employees, 30% of whom have disabilities.
Beyond the hiring process, the Center has provided employees with disabilities with
career development opportunities, so that at present, several are moving up the
management line.

In this effort, the Center received assistance from the State Division of Vocational
Rehabilitation, agencies serving people who are blind or visually impaired, and many
other agencies. In addition to the assistance provided by agencies, Mr. Tate cited frue
commitment at the top as a key factor in leading to these positive outcomes.

The Council was encouraged by the efforts both within the City of Seattle and the State
of Washington to adopt a positive approach to the implementation of the Americans
with Disabilities Act. Beyond the impressive gains that have been made in access to the
physical, communications, and employment environments, the strength of the
partnerships that have been formed will greatly assist in the continued smooth
implementation of the Act.

umma f the Americans with Disabilities Act Roundtable Discussion

The general conclusion from the Roundtable was that implementation of the ADA was
proceeding reasonably well. Several speakers stressed the fact that while further
training, clarification, and (in some instances) regulatory actions might be required, the
ADA itself was sound and should not be amended. In spite of initial fears on the part of
some that the ADA would be very expensive or would take great efforts to implement,
early implementation has been achieved in many areas in a cost effective and efficient
manner. This has been particularly true in organizations which have a strong
commitment to their communities:

As I've said, it’s always been a part of [our company’s] culture to go into the
community and employ people with disabilities, to look at the skill set first and,
secondarily, to look at the disability.... What happened with the ADA, I believe, is
that we were lent more support in moving more quickly forward....To date, we have
not realized any tax breaks or incentives. I think it was corporate responsibility to
move forward with this without any of the incentives.

Another participant put it this way:
Incentives? DI’ll buy you lunch: that’s a good incentive!

Finally, another participant described the importance of leadership in implementing
needed organizational change:
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...unless you have true commitment at the top, you don’t have anything. I don ’t.
think amending the ADA will achieve that...the need is, very simply, for a paradigm

shift.
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CONCLUSIONS

In its early implementation, the Americans with Disabilities Act has begun to create this
paradigm shift in America. The goals of the ADA — for equality of opportunity, full

participation, independent living, and economic self-sufficiency — are beginning to ‘I
shape our national culture. An example of this is found in the partnerships which have |
emerged between public and private sector entities in places such as the City of Seattle
and the State of Washington in order to foster the smooth implementation of the
Americans with Disabilities Act. These partnerships provide positive examples of how
adaptive change is occurring.

The conclusions of this brief summary report echo those expressed in the Council’s two

earlier reports on the implementation of the Americans with Disabilities Act”. What is

needed to improve upon the implementation of the Americans with Disabilities Act is

greater public awareness, further education and clarification regarding the provisions of

the law, and the appropriate resources to both encourage voluntary compliance and to '
ensure effective enforcement. A recent study by the General Accounting Office also

confirms these conclusions:

Overall, we observed steady improvement in both accessibility and awareness during i
the initial 15 months that the ADA was in effect. However, enough areas of
concern remain to suggest a need for continuing educational outreach and technical
assistance to businesses and government agencies covered by the act and continued
monitoring by the Congress. (p.2).

...while accessibility for persons with disabilities is steadily improving, there remains
a need for continuing educational outreach and technical assistance for businesses
and government agencies covered by the ADA and therefore the continued attention |
of a watchful Congress. (p.15)."

13 National Council on Disability. (1993). ADA Watch -- Year One: A Report to
the President and the Congress on Progress in Implementing the Americans with
Disabilities Act. Washington, DC: Author.

National Council on Disability. (1993). Furthering the Goals of the Americans
with Disabilities Act Through Disability Policy Research in the 1990s: Summary of
Proceedings. Washington, DC: Author.

4 General Accounting Office. (1994). Americans with Disabilities Act: Effects of
the Law on Access to Goods and Services. Washington, DC: Author.
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The present report contains many suggestions for how the Federal government might
improve its efforts to ensure that the implementation of the Americans with Disabilities
Act goes forward in a manner which guarantees the freedoms established and protected
under this landmark civil rights legislation. Improvements in implementation are
essential to guaranteeing that the future of America is characterized by equality of
opportunity, full participation, independent living, and economic self-sufficiency for all
citizens. The National Council on Disability remains firmly committed to making the
Americans with Disabilities Act work for all citizens, thereby ensuring equal access to
the American dream.
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Appendix A
A Brief Description of the Americans with Disabilities Act

ADA Requirements

An estimated 49 million Americans with physical or mental impairments that
substantially limit daily activities are protected under the ADA. These activities
include working, walking, talking, seeing, hearing, or caring for oneself. People who
have a record of such an impairment and those regarded as having an impairment
are also protected. The ADA has the following five titles:

e Title I — Employment

e Title I — Public Services (including Public Transportation)

e Title Il — Public Accommodations and Services Operated by Private
Entities

o Title IV — Telecommunications

e Title V — Miscellaneous Provisions

The following is a brief summary of some of the major requirements contained in the
ADA statute. To determine all of the requirements that a covered entity must
satisfy, it is necessary to refer to the regulations, guidelines, and/or technical
assistance materials that have been developed by the Department of Justice (DOJ),
the Equal Employment Opportunity Commission (EEOC), the Department of
Transportation (DOT), the Federal Communications Commission (FCC), and the
Architectural and Transportation Barriers Compliance Board (the Access Board). In
addition, the Internal Revenue Service (IRS) has developed regulations on the tax
relief available for certain costs of complying with the ADA, such as small business
tax credits.

Title I — Employment

Title I of the ADA prohibits discrimination in employment against people with
disabilities. It requires employers to make reasonable accommodations to the known
physical or mental limitations of a qualified applicant or employee, unless such
accommodation would impose an undue hardship on the employer. Reasonable
accommodations include such actions as making worksites accessible, modifying
existing equipment, providing new devices, modifying work schedules, restructuring
jobs, and providing readers or interpreters.
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Title I also prohibits the use of employment tests and other selection criteria that
screen out, or tend to screen out, individuals with disabilities, unless such tests or
criteria are shown to be job-related and consistent with business necessity. It also
bans the use of pre-employment medical examinations or inquiries to determine if an
applicant has a disability. It does, however, permit the use of medical examinations
after a job offer has been made if the results are kept confidential, all persons
offered employment in the same job category are required to take them, and the
results are not used to discriminate.

Employers are permitted, at any time, to inquire about the ability of a job applicant
or employee to perform job-related functions. Under the ADA, the employment
provisions took effect on July 26, 1992, for employers with 25 or more employees,
and will take effect on July 26, 1994, for employers with 15 or more employees. As
required, the EEOC issued its regulations by July 26, 1991.

Title Il — Public Services

Title II of the ADA requires that the services and programs of local and State |
governments, as well as other non-Federal government agencies, are accessible to
people with disabilities. Regulations from the Attorney General’s office at DOJ were I
issued on July 26, 1991, in compliance with the ADA. '

In addition, Title IT seeks to ensure that people with disabilities have access to
transportation. All new buses must now be accessible. Transit authorities must
provide supplementary paratransit services or other special transportation services for
individuals with disabilities who cannot use fixed-route bus services, unless this would
present an undue burden.

In the area of rail transportation, the ADA requires that all new rail vehicles and all
new rail stations must be accessible. In addition, existing rail systems must have one
accessible car per train within five years of enactment. Amtrak must make all of its
existing stations accessible within 20 years. Key stations of subway systems and other
commuter rail systems must generally be accessible within three years. Regulations
from the Secretary of DOT were due on July 26, 1991, but were somewhat delayed.

Title IIl — Public Accommodations

Public accommodations include the broad range of entities that affect commerce,
including sales, rental, and service establishments; educational institutions;
recreational facilities; and social service centers. The ADA prohibits the use of
eligibility criteria that screen out or tend to screen out individuals with disabilities,
unless necessary for the delivery of goods and services. It also requires public
accommodations to make reasonable modifications to policies, practices, and
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procedures, unless those modifications would fundamentally alter the nature of the
services provided by the public accommodation.

Title III also requires that public accommodations provide auxiliary aids necessary to
enable persons who have visual, hearing, or sensory impairments to participate in the
program, but only if their provision will not result in an undue burden on the
business. Thus, for example, a restaurant would not be required to provide menus
in braille for blind patrons if it requires its waiters to read the menu. The auxiliary '
aid requirement is flexible. A public accommodation may choose among various

alternatives as long as the result is effective communication. |

With respect to existing facilities of public accommodations, physical barriers must be
removed when it is "readily achievable" to do so (i.e., when it can be accomplished
easily and without much expense). Modifications that would be readily achievable in
most cases include ramping of a few steps. However, all construction of new
facilities and alterations of existing facilities in public accommodations, as well as in
commercial facilities such as office buildings, must be accessible to people with

| disabilities (except that elevators generally are not required for facilities that are less
than three stories high or have less than 3,000 square feet per story).

Regulations on public accommodations and commercial facilities from the Attorney
General’s office were issued on July 26, 1991. Title III also addresses transportation
provided by private entities, and regulations on this component were issued by the
Secretary of DOT on September 6, 1991.

Title IV — Telecommunications

Title IV of the ADA amends the Communications Act of 1934 to require that
telephone companies provide telecommunication relay services. The relay services
must permit speech- or hearing-impaired individuals who use TDDs or other non-
voice terminal devices opportunities for communication that are equivalent to those
provided to other customers. Regulations were issued by the FCC on August $
1991.

Title V — Miscellaneous Provisions

This title addresses such issues as the ADA’s relationship to other laws including the
Rehabilitation Act of 1973, requirements relating to the provision of insurance,
regulations by the Access Board, prohibition of State immunity, inclusion of Congress
as a covered entity, implementation of each title, promotion of alternative means of
dispute resolution, and provision of technical assistance.
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List of Participants in the National Meeting of Experts
on the Americans with Disabilities Act

Dirksen Senate Office Building, Washington, DC

February 10, 1994

Warren Asher, Esq.
Wilmer, Cutler & Pickering
2445 M Street, NW
Washington, DC 20037

Ms. Marca Bristo

Access Living

310 South Peoria — Suite 201
Chicago, IL 60607

Mr. Jack Catlin

LSH Architects

130 East Randolph — Suite 3400
Chicago, IL 60601

Mr. Justin Dart

907 6th Street, SW
Apartment 516C
Washington, DC 20024

Ms. Mary Giliberti

Judge David L. Bazelon Center
for Mental Health

1101 15th Street, NW

Washington, DC 20005

Mr. Ed Graves

NCIL

2111 Wilson Boulevard — Suite 405
Arlington, VA 22201

Jim Harrington, Esq.

Advocacy, Inc.

7800 Shoal Creek Boulevard, Suite 171-E
Austin, TX 78757-1024
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Mr. Dana Jackson

Walcoff Associates

635 Slaters Lane — Suite 400
Alexandria, VA 22314

Mr. Tim Jones
MELE

7428 Westmore Road
Rockville, MD 20850

Mr. Mark Leeper
2123 Lexington Avenue
Moscow, ID 83843

Mr. Paul Marchand

The Arc

1522 K Street, NW — Suite 516
Washington, DC 20036 |

Mr. Scott Marshall

American Foundation for the Blind
1615 M Street, NW — Suite 250
Washington, DC 20036

Ms. Arlene Mayerson

Disability Rights Education and Defense Fund
2212 6th Street

Berkeley, CA 94710

Ms. Gina McDonald
KACIL

3258 S. Topeka Boulevard
Topeka, KS 66611

Ms. Bonnie O’Day
745 Somerville Avenue
Apartment 2
Somerville, MA 02143

Ms. Karen Peltz-Strauss
National Center for Law and Deafness
800 Florida Avenue, NE
Washington, DC 20002
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Ms. Pam Ransom

Issue Dynamics

901 15th Street, NW — Suite 230
Washington, DC 20005-2301

Mr. Sam Simon

Issue Dynamics

901 15th Street, NW — Suite 230
Washington, DC 20005-2301

Ms. Lisa Small

Judge David L. Bazelon Center
for Mental Health

1101 15th Street, NW

Washington, DC 20005

Mr. Jim Weissman

Eastern Paralyzed Veterans of America
75-20 Astoria Boulevard

Jackson Heights, NY 11370

Ms. Wendy Wilkinson
ILRU

2323 S. Shepherd
Houston, TX 77019

Ms. Pat Wright

Disability Rights Education and Defense Fund
1633 Q Street, NW

Washington, DC 20009

Ms. Kate Yannias

Legal Center for Disability Rights
208 S. LaSalle — Suite 1330
Chicago, IL 60604

National Council on Disability Participants

Mr. John A. Gannon
NCD Acting Chairperson

Mr. Anthony Flack
NCD Council Member
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Mr. Robert Muller
NCD Council Member |

Dr. George Oberle |
NCD Council Member

Mrs. Mary Raether .
NCD Council Member 1

Mr. Edward P. Burke 'I
NCD Acting Executive Director

Ms. Billie Jean Hill
NCD Staff

Mr. Mark Quigley
NCD Staff

Ms. Ramona Lessen
Assistant to the Chairperson
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Appendix C
ADA Roundtable Agenda

National Council on Disability
ADA Roundtable
August 23, 1994

Westin Hotel
1900 Fifth Avenue
Seattle, WA 98101

Agenda

) The Administration’s Commitment to Furthering of the
Americans with Disabilities Act — Michela Alioto,
Deputy Assistant for Domestic Policy, Office of the
Vice President

) Implementation of the Americans with Disabilities Act in
the Seattle Area — The Honorable Norman Rice,
Mayor of Seattle

) Summary of Issues from the Council’s National Meeting of
Experts on the ADA — Marca Bristo

) Panel I
) Justice Department — Liz Savage
) EEOC — Peggy Mastroianni

) Break

) Panel II
) President’s Committee on the Employment of People
with Disabilities — Richard Sheppard
) Department of Transportation — Susan Schruth

) Overview of ADA-Related Issues in the State of
Washington/Northwest Region — Sue Ammeter
(Washington State Governor’s ADA Project)

Lunch (on your own)
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1:30 - 4:30 ADA Implementation: A Local/Regional Perspective
(Introduced by Bonnie O’Day)
1:30 - 2:45 ) Panel III: Examples of Promising ADA
Implementation Strategies — Sue Ammeter

2:45 - 4:00 ) Working Group Sessions: Improving the
Implementation of the ADA:
) Employment
) Public Services
) Transportation
) Public Accommodations and Services
Operated by Private Entities
) Telecommunications

4:00 - 4:30 ) Summary of Working Group Sessions

4:30 - 6:00 General Meeting Between Representatives from the Federal
Government and Roundtable Participants Concerning Future
ADA Implementation
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Appendix D
Statistical Information on the ADA as of September 30, 1994

As part of its follow-up to the ADA Roundtable held in Seattle, WA on August 23,
1994, the National Council on Disability requested Federal agencies that had
participated in the Roundtable to provide summary statistics on their ADA-related
charges and complaints as of September 30, 1994. This information is as follows:

1 Empl en ortunity Co ission

As of September 30, 1994, the Equal Employment Opportunity Commission reported
the following data regarding charges it had received under the ADA:

Cumulative Charge Data for 7/26/92 — 9/30/94

Total ADA charges received during reporting period: 34,877.

Impairments Cited By Frequency

 Impairments Most Often Cited Number |

Back Impairments 6,879 20%

Neurological Impairments 4,314 12% "
Emotional/Psychiatric Impairments 3,913 11% “
Extremities 2,407 7%

Heart Impairments 1,639 5%

Diabetes 1,238 4%

Substance Abuse 1,233 4%

Hearing Impairments 1,094 3%

Vision Impairments 1,035 3%

Blood Disorders 900 3%

Cancer 883 3%

HIV (Subcategory of Blood Disorders) 636 2%

Asthma 612 2%
Notes:

1. The filing a charge does not indicate whether the charge has merit.
2. This lists adds up to more than 100% because individuals can allege multiple violations.
3. Percentages are rounded off,
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Number of ADA Lawsuits Filed by EEOC as of Oct. 1, 1994: 37

ADA Violations Most Often Cited

ADA Violations Most Often Cited Number Percentage of Total
Discharge 17,525 50%
Failure to Provide Reasonable

Accommodation 8,777 25%
Hiring 3,860 11%
Harassment 3,665 10%
Discipline 2,526 7%
Layoff 1,849 5%
Benefits 1,330 4%
Promotion 1,323 4%
Rehire 1,285 4%
Wages 1,195 3%
Suspension 784 2%
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Americans with Disabilities Act Resolutions of EEOC

7/26/92 — 9/3
Type of Resolution Number Percentage of Total
Administrative Closure 7,593 44%
No Reasonable Cause 6,111 36%
Merit Resolutions 3,358 20%
Settlements 1,174 7%
Withdrawal with Benefits 1,723 10%
Unsuccessful Conciliations 307 2%
Successful Conciliations 154 1%
TOTAL RESOLUTIONS 17,062 100%
TOTAL MONETARY BENEFITS =
$30,391,755

Department of Justice

As of September 30, 1994, the Department of Justice reported that it had 1,400 on-
going investigations regarding complaints filed under Title II of the ADA and 1,100
ongoing investigations regarding complaints filed under Title III of the Act.

Department of Transportation

Data from the Department of Transportation indicate the following:

Reporting Year Number of ADA Complaints Received

1992
1993
1994

TOTAL
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Federal Communications Commission

The Federal Communications Commission was assigned a very specific set of initial
activities in the initial phases of the implementation of the ADA, most notably
ensuring the development and deployment of a nationwide system of relay services for
persons who are hearing or speech impaired by July 26, 1993. The Commission
essentially met this deadline. Since that time, it has received five complaints. One
involved interstate issues and was resolved by a final order. However, there is an
appeal pending. The other four complaints involved intrastate issues, were referred
back to the States, and were resolved at the State level.
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APPENDIX E
A Brief Description of the National Council on Disability

Overview _and ose

The National Council on Disability is an independent Federal agency led by 15
members appointed by the President of the United States and confirmed by the U.S.
Senate. The National Council was initially established in 1978 as an advisory board
within the Department of Education (Public Law 95-602). The Rehabilitation Act
Amendments of 1984 (Public Law 98-221) transformed the National Council into an
independent agency.

The overall purpose of the National Council is to promote policies, programs,
practices, and procedures that guarantee equal opportunity for all individuals with
disabilities, regardless of the nature or severity of the disability; and to empower
individuals with disabilities to achieve economic self sufficiency, independent living,
and inclusion and integration into all aspects of society.

Specific Duties
The current statutory mandate of the National Council includes the following:

* Reviewing and evaluating, on a continuing basis, policies, programs, practices,
and procedures concerning individuals with disabilities conducted or assisted by
Federal departments and agencies, including programs established or assisted
under the Rehabilitation Act of 1973, as amended, or under the Developmental
Disabilities Assistance and Bill of Rights Act; and all statutes and regulations
pertaining to Federal programs which assist such individuals with disabilities in
order to assess the effectiveness of such policies, programs, practices,
procedures, statutes, and regulations in meeting the needs of individuals with
disabilities;

* Reviewing and evaluating, on a continuing basis, new and emerging disability
policy issues affecting individuals with disabilities at the Federal, State, and
local levels, and in the private sector, including the need for and coordination
of adult services, access to personal assistance services, school reform efforts
and the impact of such efforts on individuals with disabilities, access for health
care, and policies that operate as disincentives for the individuals to seek and
retain employment.

* Making recommendations to the President, the Congress, the Secretary of
Education, the Director of the National Institute on Disability and
Rehabilitation Research, and other officials of Federal agencies, respecting
ways to better promote equal opportunity, economic self-sufficiency,
independent living, and inclusion and integration into all aspects of society for
Americans with disabilities.
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* Providing the Congress, on a continuing basis, advice, recommendations,
legislative proposals, and any additional information which the Council or the
Congress deems appropriate;

* Gathering information about the implementation, effectiveness, and impact of
the Americans with Disabilities Act of 1990 (42 U.S.C. 12101 et seq.);

* Advising the President, the Congress, the Commissioner of the Rehabilitation
Services Administration, the Assistant Secretary for Special Education and
Rehabilitative Services within the Department of Education, and the Director
of the National Institute on Disability and Rehabilitation Research on the
development of the programs to be carried out under the Rehabilitation Act of
1973, as amended;

* Providing advice to the Commissioner with respect to the policies of and
conduct of the Rehabilitation Services Administration;

* Making recommendations to the Director of the National Institute on Disability
and Rehabilitation Research on ways to improve research, service,
administration, and the collection, dissemination, and implementation of
research findings affecting persons with disabilities;

* Providing advice regarding priorities for the activities of the Interagency
Disability Coordinating Council and reviewing the recommendations of such
Council for legislative and administrative changes to ensure that such
recommendations are consistent with the purposes of the Council to promote
the full integration, independence, and productivity of individuals with
disabilities;

* Preparing and submitting to the President and the Congress a report entitled
National Disability Policy: A Progress Report on an annual basis; and

* Preparing and submitting to the Congress and the President a report
containing a summary of the activities and accomplishments of the Council on
an annual basis.

Population Served and Current Activities

While many government agencies deal with issues and programs affecting people with
disabilities, the National Council is the only Federal agency charged with addressing,
analyzing, and making recommendations on issues of public policy which affect people
with disabilities regardless of age, disability type, perceived employment potential,
economic need, specific functional ability, status as a veteran, or other individual
circumstance. The National Council recognizes its unique opportunity to facilitate
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independent living, community integration, and employment opportunities for people
with disabilities by assuring an informed and coordinated approach to addressing the
concerns of persons with disabilities and eliminating barriers to their active
participation in community and family life.

The National Council plays a major role in developing disability policy in America.
In fact, it was the Council that originally proposed what eventually became the
Americans with Disabilities Act of 1990. Our present list of key issues includes
monitoring progress toward the implementation of the Americans with Disabilities
Act, and the development of a comprehensive national disability policy.

Current Members

Marca Bristo, Chairperson Anne C. Seggerman
Chicago, IL Fairfield, CT

John A. Gannon, Vice Chairperson Michael B. Unhjem
Washington, DC and Cleveland, OH Fargo, ND

Linda W. Allison Kate Pew Wolters
New York, NY Grand Rapids, MI

Ellis B. Bodron
Vicksburg, MS

Larry Brown, Jr.
Potomac, MD

Mary Ann Mobley Collins
Beverly Hills, CA

Anthony H. Flack
Norwalk, CT

Robert S. Muller
Grandville, MI

Bonnie O’Day
Somerville, MA

Mary M. Raether
McLean, VA

Shirley W. Ryan
Kenilworth, IL
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