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CURRENT FEDERAL AND STATE NONDISCRIMINATION LAWS
PROTECTING PERSONS WITH DISABILITIES

This paper provides an overview of the coverage of existing
laws that prohibit discrimination on the basis of handicap. Part
I contains information about Federal civil rights laws and
contains brief summaries of the nature of obligations under these
laws. Part II is a chart that contains a State-by-State summary
of State laws that prohibit discrimination on the basis of
handicap.

PART I: FEDERAL LAWS

A. Section 504 of the Rehabilitation Act of 1973

Since the early 1970’s a growing number of Federal statutes
have been enacted to-provide civil rights protections to persons
with disabilities. Many of these statutes are limited to a
particular subject matter area, e.g., transportation, housing.
Information about these laws is included in the subject matter
areas that follow. Section 504 of the Rehabilitation Act of
1973, as amended, 29 U.S.C. § 794, however, provides
comprehensive civil rights coverage for persons with
disabilities. It often overlaps and encompasses these other,
more specific statutes. Because of its comprehensive reach, it
is discussed separately at the outset, rather than being repeated
in each of the subject matter areas below.

Section 504 prohibits discrimination on the basis of
handicap in programs and activities that receive Federal
financial assistance from a Federal agency and in programs and
activities conducted by Federal Executive agencies. Section 504
covers all features of a federally assisted or federally
conducted program, including the provision of services, buildings
and facilities, and employment. It covers intentional
discrimination as well as actions that are not intended to be
discriminatory but have the effect of excluding persons with
disabilities, e.g., buildings with steps but no ramps.

Section 504 encompasses three major nondiscrimination

principles. It requires that recipients of Federal funds and the
Federal government:

* Provide equal opportunity to persons with disabilities.
Thus, a person with epilepsy cannot be excluded from a
federally assisted library on the basis of the person’s
epilepsy.

Take affirmative steps or provide special services if
they are necessary to give equal opportunity to persons
with disabilities. This notion recognizes that you may
have to treat a person differently in order to give
that person an egqual opportunity. Examples include
installing a ramp on a building, widening a door,
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providing written materials in Braille or on audio
tape, and providing special telecommunication devices
for persons who are deaf or hard-of-hearing.

| Provide all services in the most integrated setting
appropriate. Unlike civil rights statutes that
prohibit discrimination on the basis of race, this
notion recognizes that some separation or concentration
of persons with disabilities may be allowable.
Examples would include a special elementary school for
children who are deaf and who receive special services
and a national park that has made several, but not all,
of its camping areas with accessible toilet facilities
and showefs.

Section 504, however, does not require any recipient of
Federal funds nor any Federal Executive agency to take any action
in its covered programs or activities that would result in a
fundamental alteration in the nature of the program or activity
or that would result in undue financial and administrative
burdens.

Section 504 overlaps with the Architectural Barriers Act, 42
U.S.C. §§ 4151-4157, which requires that all federally
constructed or federally leased buildings conform to
accessibility design standards. The Act also covers some
buildings that are not Federal buildings but that are designed,
constructed, or altered with a Federal grant.

B. Educatijon

The nondiscrimination mandate of section 504 applies to
education institutions that receive Federal funds, including
State education agencies, public and private elementary and
secondary schools, colleges and universities, professional
schools, and vocational schools. Because almost every public
elementary and secondary school, almost every college and
university, and most private educational institutions receive
funds from the Federal government for educational programs,
section 504 covers just about all educational activities in the
United States.

In addition, Part B of the Education of the Handicapped Act
(EHA), 20 U.S.C. §§ 1401-1420, contains specific requirements on
the education of children with disabilities who are between the
ages of 3 and 21. Section 504 and EHA together require that
children must be provided with a free appropriate public
education, regardless of the nature or severity of their
handicap, that these children must be educated with
nonhandicapped students to the maximum extent appropriate
("mainstreaming”), that educational agencies must undertake to
identify and locate all unserved children with disabilities, that
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evaluation procedures must be improved in order to avoid the
inappropriate education that results from the misclassification
of students, and that procedural safeguards must be established
to enable parents and guardians to influence decisions regarding
the evaluation and placement of their children. Public school
systems must either educate children with disabilities in their
regular programs or provide such children with an appropriate
alternative education at public expense.

C. Health

Section 504 applies to all hospitals, nursing homes, mental
health facilities, home health agencies, and other providers of
health care services that receive Federal financial assistance.
Because of the reach“of funding of Medicare, Medicaid, and
CHAMPUS (medical care for persons in the armed services), most
institutional health care providers in the United States are
subject to section 504. Because section 504 does not apply to
Federal funds provided by way of a contract of insurance or
guarantee, most health care providers who are individuals, such
as doctors and dentists, are not covered.

In addition, the Public Health Service Act of 1944, as
amended, contains provisions that prohibit discrimination in the
treatment and admission of drug and alcohol addicts to hospitals
and outpatient facilities. 42 U.S.C. §§ 290dd-2, 290ee-2.
Another statute that provides protections for children with
disabilities is the Child Abuse Prevention and Treatment and
Adoption Reform Act of 1978, as amended by the Child Abuse
Amendments of 1984. This legislation defines as medical neglect,
and thus child abuse, the withholding of medically indicated
treatment (including the withholding of food and water) from
disabled infants with life-threatening conditions -- the "Baby
Doe” issue. 42 U.S.C. §§ 5101-5103.

D. Employment

The Rehabilitation Act of 1973, as amended, establishes
certain Federal protections against employment discrimination
based on handicap. The applicable provisions are:

y Section 501, 29 U.S.C. § 791, which provides for
affirmative action and, implicitly,
nondiscrimination in Federal employment.

u Section 503, 29 U.S.C. § 793, which provides for
affirmative action in the employment of
individuals with handicaps under any Federal
contract in excess of $2,500. It is estimated
that this section affects more than 300,000
business entities that have Federal contracts.
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» Section 504, 29 U.S.C. § 794, which prohibits
employment discrimination in programs and
activities conducted by the Federal Government or
by recipients of Federal financial assistance.
Recipients of Federal financial assistance include
most State and local agencies, public
transportation systems, elementary and secondary
schools, colleges and universities, hospitals,
nursing homes, and providers of social services.

Regulations implementing the Rehabilitation Act require
employers to provide “reasonable accommodation” to the known
physical or mental limitations of an employee or applicant,
unless such accommodation would result in an undue hardship on
the operation of the employer’s program or business. See, e.49.,
29 C.F.R. § 1613.704 (Equal Employment Opportunity Commission
regulation implementing section 501); 41 C.F.R. § 60-741.6(d)
(Department of Labor regulation implementing section 503); 28
C.F.R. § 41.53 (Department of Justice coordination regulation to
implement section 504 for federally assisted programs). Examples
of “reasonable accommodation” include making facilities
accessible, restructuring jobs, modifying work schedules,
modifying equipment, and providing readers or interpreters.

Nondiscrimination on the basis of handicap in employment
includes the provision of insurance. Thus, if an employer makes
health care insurance available to its employees, it cannot
refuse to do so for employees with disabilities. Although most
employers provide health care insurance to their employees, these
health care plans routinely exclude expenses related to
preexisting conditions.

Recent Federal studies have shown that the absence of health
care plans that would cover persons with disabilities is a major
disincentive for persons with disabilities seeking employment.
This disincentive is particularly acute for those disabled
persons who receive Federal subsidies because of their disability
and who would have to forego receipt of health care through
either the Medicare or Medicaid systems if they went to work and
earned a minimal amount of money. Recent amendments to the
Social Security Act have begun to ameliorate this problem for
those disabled persons who receive subsidies under the Social
Security Act. Further Federal legislative action may be
appropriate in the health care area if the Federal government is
to provide employment opportunities for persons with
disabilities. Protections against employment discrimination may
be enhanced for employees with disabilities if adequate health
care coverage is available, perhaps by allowing disabled workers

to use either the Medicare or Medicaid systems for the provision
of health care.
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E. State and Local Government

A significant portion of the activities of State and local
governments is covered by ‘section 504. Under the Civil Rights
Restoration Act, Pub. L. No. 100-259, § 4, 102 stat. 29, all the
operations of a governmental department or agency are covered if
any part of it receives Federal financial assistance. If any
part of that grant is distributed to the department or agency by
another entity of State or local government, all of the
operations of the distributing entity are covered as well.

Most State agencies receive funds from the Federal
government and thus must not discriminate on the basis of
handicap. Very few State agencies (most likely State licensing
agencies, State insufance agencies, and State motor vehicle
departments) do not receive Federal funding and are thus not
covered by section 504. The situation at the local level is
quite different. With the end of funding for the Revenue Sharing
Program, there is little comprehensive coverage of local
government activities. Police and fire departments are most
often covered, while the activities of mayors, city managers, and
town councils are usually not subject to section 504’s
nondiscrimination mandate.

Covered activities must meet the requirements of the section
504 regulations issued by the Federal agency providing the
assistance. §See, e.g,, 45 C.F.R. pt. 84 (Department of Health
and Human Services). They include reasonable accommodation in
employment, program accessibility in existing facilities, ready
access to new facilities, and the provision of auxiliary aids to
ensure effective communication.

F. Public Accommodations

Any public accommodation covered by the Civil Rights Act of
1964 with respect to race discrimination, such as a hotel,
restaurant, theater, and any establishment containing such a
facility may be covered by section 504 if the private entity that
owns it receives Federal financial assistance. Under the Civil
Rights Restoration Act all the activities of a private entity are
covered if Federal assistance is extended to the entity *Yas a
whole” or if the corporation is “principally engaged in the
business of providing education, health care, housing, social
services, or parks and recreation.” In other cases, the coverage
is limited to the “entire plant or other comparable,

geographically separate facility” to which the assistance is
extended.

Although some public accommodations are, therefore, covered
by section 504, for example, a museum or theater would be subject
to section 504 if it receives Federal assistance from the
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National Endowment for the Arts -- the vast majority of public
accommodations are not.

G. Housing L

Section 504 of the Rehabilitation Act bans discrimination
against qualified individuals with handicaps in federally
assisted programs, including programs carried out by public
housing authorities. The implementing regulation issued by the
Department of Housing and Urban Development in 1988 requires
recipients to provide, through retrofitting if necessary,
adequate numbers of accessible units to meet the assessed needs
of handicapped persons who are eligible for public housing. In
addition, new construction must be accessible, j.e., in each
project five per cent, or at least one, of the units must be
accessible to persons with mobility impairments, and two per
cent, or at least one, must be accessible to persons with hearing
or vision impairments.

The Fair Housing Amendments Act of 1988, Pub. L. No. 100~
430, expanded the protections of title VIII of the Civil Rights
Act of 1968 to prohibit discrimination in the sale, rental, and
financing of dwellings based on handicap. The prohibitions of
the Act apply to public entities as well as private entities
selling, renting, or advertising properties. (Except for the
prohibitions relating to advertising, the Act generally does not
apply to private individuals who own fewer than four single-
family houses, or to owner-occupied buildings housing no more
than four families.) While the Act does not require a landlord
to modify dwelling units, it prohibits landlords from (1)
refusing to permit, at the expense of a handicapped person,
reasonable modifications to existing premises for the sake of
accessibility, and (2) refusing to make reasonable accommodations
in policies and practices in order to allow equal opportunity to
use and enjoy a dwelling. It also requires that elevator
buildings that have four or more units and that are first
occupied after March 1991 have accessible entrances, common use
areas, and doors, and that dwelling units have certain features
of accessibility and adaptability (e.g., reinforcements in walls
to allow for later installation of grab bars).

H. Voting

The Voting Accessibility for the Elderly and Handicapped
Act, 42 U.s.C. §§ 1973ee to 1973ee-6, is intended to enable
elderly and handicapped voters to participate in Federal
elections. The Act requires State and local officials to ensure
that a “reasonable number” of permanent registration sites for
Federal elections are accessible to elderly and handicapped
voters unless all voters are afforded the opportunity to register
by mail or in their homes. All polling places for Federal
elections must be accessible unless the chief election officer of
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the State determines that it is not possible to provide an
accessible polling place, and takes steps to ensure that any
elderly or handicapped voter assigned to an inaccessible polling
place is provided with an alternative means of voting on the day
of the election. Registration and voting aids must be made
available in the form of large print documents or information
provided through the use of telecommunications devices for deaf
persons; moreover, the voter is entitled to ”assistance by a
person of the voter’s choice.”

I. TIransportation

There are four major statutes prohibiting discrimination
against individuals with handicaps in the area of transportation,
and a separate statute relating to air travel. The first four
statutes, which apply to recipients of Federal funds from the
Department of Transportation (DOT), are section 504; section
l6(a) of the Urban Mass Transportation Act of 1964, as amended,
49 U.S.C. § 16l2(a); section 165(b) of the Federal-Aid Highway
Act of 1973, as amended, 23 U.S.C. § 142 note; and section 317(c)
of the Surface Transportation Assistance Act of 1982, 49 U.S.C. §
1612(d). The four statutes are implemented by DOT’s final rule
prohibiting nondiscrimination on the basis of handicap in
programs and activities receiving or benefiting from Federal
financial assistance, which was issued in 1979 and amended in
1986 to add new mass transit requirements. 49 C.F.R. pt. 27.

Subpart D of the regulation contains specific program
accessibility requirements for airports, railroad stations, rail
vehicles, and highways. Included are specific physical
accessibility design standards that must be adhered to in newly
constructed airports and railroad stations; other accessibility
requirements for existing airports and railroad stations; a
requirement that at least one coach car of each passenger train
be accessible; provisions concerning assistance and service to
rail passengers; and requirements that highway rest area
facilities and pedestrian overpasses, underpasses, ramps and
crosswalks be accessible. Subpart E, concerning mass
transportation, permits recipients to choose a method of making
their inner-city bus systems accessible. The rule also includes
the general provisions concerning program accessibility and
prohibitions against discrimination in employment that are

contained in most agencies’ section 504 regulations for federally
assisted programs and activities.

The other law prohibiting discrimination against individuals
with handicaps in the area of transportation is the Air Carrier
Access Act of 1986, 49 App. U.S.C. § 1374(c), which prohibits an
air carrier from discriminating against any otherwise qualified
handicapped individual, by reason of such handicap, in the
provision of air transportation. The law applies to all air
carriers, whether or not they receive Federal financial
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PART II: STATE LAWS

STATE CREDIT | FUBLIC ACOOMMODATIONS | EMPIOYMENT | HOUSING | HOUSING ACCESSIBILITY
ALABAMA 1 i 1

ALASKA X % X X

ARTZONA 1 X

ARKANSAS 2

CALIFORNIA 1 X 1 X

COLORADO X X X X
CONNECTICUT 1 X X X X

DELAWARE X X

D.C. 1 1 X

FLORIDA 1 1 % 1 X

GEORGIA 3 X 3 X

HAWATT 1 X X 1

IDAHO 1 X

ILLINOIS X X X X X

INDIANA X X X X X ~
TOWA X X X X X

- Physically handicapped only.

2 sState Employment only.

3 Blind and deaf only.
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STATE CREDIT PUBLIC ACOOMMODATIONS EMPLOYMENT HOUSTING HOUSING ACCESSIBILITY
KANSAS 1l 1 & 1
KENTUCKY 1 i 1 X
LOUISTANA 1 1 1 : X
MAINE X X X X
MARYTLAND X X X X X
MASSACHUSETTS X X 3 X
MICHIGAN X X X X X
MINNESOTA X X X X X
MISSISSIPPL 1 1, 4
MISSOURT X JX X X
MONTANA X X X X
NEERASKA X 1 X 1
NEVADA 1 X
NEW HAMPSHIRE X X X
NEW JERSEY X X X X
NEW MEXICO X X X X

4 publically funded employment only.
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STATE CREDIT PUBLIC ACCOMMODATTONS EMPLOYMENT HOUSING HOUSING ACCESSIBILITY
WEST VIRGINIA X X X X X
WISCONSIN X X X X X
WYQMING X X

In addition, the laws of sixteen States and the District of Columbia provide same coverage of transportation.

NOTE: There is a great deal of variance in the extent of coverage and the kinds of substantive guarantees found

in each of these State laws. These State statutes differ in the types of facilities covered, in the degree to which
reasonable acconmodations are required, and in the availability and nature of enforcement procedures. Thus, for example,
while every state but Delaware prohibits same form of employment discrimination, the scope and nature of that prohibition
will vary.
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LEGISLATIVE ANALYSIS
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Americans With Disabilities Act

The Americans With Disabilities Act is intended to provide
tough, enforceable standards to address all forms of
discrimination against individuals and classes of individuals on
the basis of disability.

The legislation was introduced on May 9, 1989, in the Senate
by Senator Tom Harkin (D-IA) as S. 993, and in the House by Rep.
Tony Coehlo (D-CA) as H.R. 2273. The Senate Labor Committee and
its Subcommittee on the Handicapped have already held three days
of hearings on the legislation, and Committee markup of S. 993 is
expected to begin during the latter part of June. The House bill
has been referred to several committees --'Education & Labor,
Energy & Commerce,, Public Works and Transportation, and
Judiciary. No House hearings have yet been scheduled, but it is
expected that the first committee to take action on the measure
will be the Education & Labor panel.

OVERVIEW

The ADA is divided into six titles =-- a general prohibition
against discrimination followed by individual titles dealing with
employment, public services, public accommodations and services
operated by private entities, telecommunications relay services
and miscellaneous provisions.

Perhaps the most confusing segment of the bill is Title I
which contains a series of sweeping prohibitions on
discrimination aimed at services, programs, activities, benefits,
jobs, and other opportunities. These prohibitions are taken
generally from the regulations issued under Section 504 of the
Rehabilitation Act, 29 U.S.C. § 706. There are no specific
enforcement provisions attached to Title I, but it appears that -
- to the extent they relate to employment -- these provisions may
be enforced under the employment discrimination provisions of
Title II, either through the EEOC or through a direct lawsuit
under Section 1981. Title I is so vague and so broadly worded
that it seems to have been included in the bill for throw away
purposes in subsequent negotiations.
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Disability Rights
Page 3

The term "discrimination"™ is specifically defined to include
three situations:

(a) the failure to make reascnable accommodation to the
known physical or mental limitations of a qualified
individual with a disability unless the employer can
demonstrate that "the accommodation would impose an
undue hardship on the operation of its business;"

(b) to deny employment opportunities because of the need of
an individual for reasonable accommodation; and

(c) the imposition of "qualification standards," tests, or
selection criteria,” that identify or limit, or tend to
identify or limit,"™ a qualified individual with a
disability, or any class of qualified individuals with
disabilities, unless justified by the employer.

Burden of Proof. The employer's burden of justification is
also spelled out in subsection (c¢). That is, to defend such
standards, tests, or criteria, the employer must show that they
are "necessary and substantially related to the ability of an
individual to perform the essential functions of the particular
employment position."

Enforcement. The enforcement scheme of Title II is spelled
out in Section 205. It makes available the remedies and
procedures of Title VII of the Civil Rights Act of 1964 (Sections
706, 709, and 710). Title VII provides for an individual who has
been the victim of discrimination to file a charge with the EEOC.
The agency then investigates the charge and attempts through
conciliation to bring the parties to a voluntary resolution of the
matter. If conciliation fails, the charging party has the right
to initiate a lawsuit in federal court to receive back pay and
other appropriate remedies such as rightful seniority.

e . In addition, Title II of the
ADA makes available the harsh remedies and procedures of 42 U.S.C.
§ 1981, a post-Civil War statute which provides for an extended
statute of limitations, jury trials, and awards of compensatory
and punitive damages. There is no requirement that an individual
first exhaust the Title VII procedures before filing a Section
1981 lawsuit.
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Disability Rights
Page 5

Telecommunications

Title V of the ADA requires those companies which provide
telephone services to the general public to provide, within one
year after enactment, telecommunication relay services so that
individuals who use non-voice terminal devices or
Telecommunication Devices for the Deaf (TDDs) will have
opportunities for communication equal to those provided to
customers who use voice telephone services.

Miscellaneous Provisions

Title VI contains several miscellaneous provisions which are
important to employers. Specifically, Section 601(a) provides
that nothing in the ADA shall be construed to reduce the coverage
of the Rehabilitation Act or to apply a lesser standard of
protection than required under the Rehabilitation Act. Similarly,
Section 601(b) provides that nothing in the ADA shall be construed
to limit any state or federal law that provides any greater
protection for the rights of individuals with disabilities than
the ADA. Section 602 contains a prohibition on retaliation,
similar to that found in Section 704 of Title VII of the Civil
Rights Act of 1964. Section 605 provides for an award of
attorney's fees to the prevailing party in any action or
administrative proceeding commenced under the ADA.

ANALYSIS

Differences Between ADA and Existing Law

At least 44 states have laws prohibiting discrimination
against the handicapped. At the federal level, the Rehabilitation
Act of 1973 addresses employment discrimination against the
handicapped in the private sector two ways. Section 504 of the
Rehabilitation Act prohibits discrimination by recipients of
federal funds (federal grantees), and Section 503 requires federal
contractors to take affirmative action to employ and promote the
handicapped. The Rehabilitation Act also addresses discrimination
against employees of the federal government itself. Section 501
prohibits discrimination by federal agencies against the employees
of those agencies.

Proponents of the ADA have stressed that the primary
differences between the ADA and the Rehabilitation Act are not
differences of substance, but simply differences in scope, in that
the ADA will apply to all employers, not just federal contractors
and grantees. A careful reading of the provisions of the new ADA,
however, indicates there are significant changes from existing
law.
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This language follows the wording of the reasonable
accommodation provision in the Section 504 regulations issued by
the Department of Health and Human Services at 45 CFR § 84.12.
The standard as spelled out by the Supreme Court, however, has
been that "accommodation is not reasonable if it either imposes

'undue financial and administrative burdens' on a grantee, ... or
requires 'a fundamental alteration in the nature of the program.'"
See i s 107 8:Ct% 1123, 1131

n.17 (1987) citing Southeastern Community College v. Davis, 442

U.S. 397, 410-412 (1979). See also, Alexander v. Choate, 469 U.S.
287, 300 (1985).

To the extent that the ADA does not include the second prong
of the standard (no fundamental alteration), it is inconsistent
with existing Supreme Court interpretations. The drafters may
have assumed, however, that courts or agencies interpreting the
ADA would incorporate the entire standard, as restated in Arline.
However, as Congress is presumed to be aware of existing Supreme
Court precedent, the courts are likely to view the language of
S. 933 as broadening the accommodation requirements. Accordingly,
it would be essential to have the entire standard restated with
the refinements necessary to indicate that the standard is being
applied to "employers" and "jobs," rather than "grantees" and
"programs."

May or Shall. The deviation between the ADA and existing law
is much more obvious in Section 3(3) which defines the term
"reasonable accommodation." 1In this definition, the drafters of
the ADA have incorporated some familiar language from the Section
504 regulations. See Health and Human Services regulations, 45
CFR § 84.12. But, a very significant change has been made in that
language. The term "may" in the Section 504 regulations has been
changed to read "shall"™ in the ADA.

Thus, the Section 504 regulations provide that "Reasonable
accommodation may include: ... job restructuring, part-time or
modified work schedules, acquisition or modification of equipment
or devices, the provision of readers or interpreters, and other
similar actions.®™ 45 CFR § 84.12(b) (emphasis added). The ADA,
in contrast, incorporates each of these suggested items as part of
the definition of reasonable accommodation, by stating that the
term reasonable accommodation "shall include - job
restructuring,... ." Emphasis added.
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Before the ADA is acted upon by Congress, it would be useful
to clarify whether this type of analysis, perhaps appropriate
when the employer is a public agency operating with federal
financial assistance, is to be followed when the employer is a
private entity receiving no federal grants. The question is an
important one because even the most expensive accommodations can
be found to be "modest expenditures™ on an individual basis if
the point of comparison is the company's overall administrative
or personnel budget.

?2). In examining this point,
of course, it is fair to note that the general experience of many
LPA member companies has been that many innovative and successful
accommodations have been made with only minor expenditures. At
the same time, however, it cannot be ignored that there are
requests for accommodations which involve considerably more
expense. It is legitimate for employers to be concerned about
the open-ended nature of an analysis such as that found in the
Nelson decision. The sponsors of the ADA have been sending mixed
signals in this regard. Although Senator Harkin offered a list
of accommodations that have been made, each of which cost less
than $50, his response to the question of cost was similar to
that made by Senator Weicker last year. That is, the ADA is a
civil rights statute, and cost is not a legitimate factor to be
considered in applying a civil rights statute. In addition, the
sponsors have emphasized that whatever the costs of the ADA may
be, those costs are justified because they will result in a
reduction of the federal deficit as more individuals with
disabilities move off of public assistance and into jobs.

Qualified Individual with a Disability

The employment provisions in Title II are framed in terms of
prohibiting discrimination against a qualified individual with a
disability, or qualified individuals with disabilities. The
definition of such an individual as a person who can, with
reasonable accommodation, perform the essential functions of the
job is drawn from the regulations issued under Section 504. See,
for example, the Department of Health and Human Services
regulations at 45 CFR § 84.3(k). The ADA modifies the definition
slightly to include individuals who can do the essential
functions of the job without an accommodation.
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Although the concept that "qualification"™ is related to only
the essential functions of the job has been part of the
regqulations under Section 504, it was never included in the
regulations issued under Section 503. The practical impact of
the concept is closely related to the employer's obligation to
provide reasonable accommodation by modifying certain aspects of
an individual's job duties. A key factor in determining the
extent of that obligation will be the definition of "gssential
functions," a term which is not defined in the ADA. It may be
noted that when it issued the regulations containing the term
"essential functions," the Department of Health and Human
Services explained that term was used to assure that handicapped
persons would not be disqualified simply because they "may have
difficulty in performing tasks that bear only a marginal
relationship to the particular job." See 45 CFR § 84, Appendix
A. In view of the broad reach of the ADA, however, it would be
essential for the drafters to specify how broad the obligation on
private employers will be to modify or restructure jobs.

Conflict With Title I. This would be particularly true in
view of the apparent overlap and possible conflict with Title I
of the ADA. As noted above, the Title I prohibitions are drawn
from language in regulations issued under Section 504. The
Section 504 regulations, however, specifically protect
"cqualified handicapped persons." In incorporating each of these
provisions into the ADA, however, the term "qualified" has been
deleted. 1In fact, the term "qualified" appears nowhere in Title
I. The plain language of Title I would seem to make it illegal
for an employer to deny a job to an individual with a disability
where that disability made the individual unqualified for the
job.

Enforcement Provisions

Title VII Plus Section 1981. The employment discrimination
provisions of the ADA would combine the enforcement procedures
and remedies of Title VII of the Civil Rights Act of 1964 and a
post-Civil War statute, 42 U.S.C. § 1981. The Title VII
procedure, of course, is one focused on an investigation and
conciliation efforts by the EEOC to promote voluntary resolution
by the parties. If the EEOC process fails to resolve the
‘dispute, there is the opportunity for a lawsuit as a final
resort. Section 1981, on the other hand, is a far more punitive
measure. It involves direct resort to the federal courts, with
the opportunity for a jury trial and the potential of a verdict
that includes a large award of compensatory and punitive damages,
not available under Title VII.
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Courts construing the Age Discrimination in Employment Act
have recognized that claims for compensatory and punitive damages
would interfere with statutorily-mandated conciliation. See
e.q., Rogers v. Exxon Research & Engineering Co., 550 F.2d 834,
840-41 (3d Cir. 1977), cert. denied, 434 U.S. 1022 (1978). That
court noted that introducing the "vague and amorphous concept" of
pain and suffering damages into the administrative setting "might
strengthen the claimant's bargaining position," but it also would
wintroduce an element of uncertainty which would impair the
conciliation process.™ 550 F.2d at 841. The court also observed
that "[t]he possibility of recovering a large verdict for pain
and suffering will make a claimant less than enthusiastic about
accepting a settlement for only out-of-pocket loss in the
administrative phase of the case." Id.

The motivation behind combining these two distinct
enforcement schemes of Title VII and Section 1981 appears to be
simply a desire to assure that individuals with disabilities have
available to them whatever rights and remedies might be available
to other victims of employment discrimination. This simple logic
has only superficial appeal, however. In fact, not all of the
protected groups have access to Section 1981, which is a race
discrimination statute that has been interpreted to include some
forms of religious or national origin discrimination. But, it
clearly provides no rights to a victim of sex discrimination, or
age discrimination. In addition, the prohibitions on sex, race,
national origin and age discrimination do not contain any
requirement comparable to the "reasonable accommodation" aspect
of the prohibition on disability discrimination which requires
employers to respond on an individual basis. That unique aspect
of the ADA would seem to dictate the need for a consistent
administrative scheme, with courts playing a role only as a last
resort.

A better approach would seem to be to proceed on the basis
of the years of experience we already have, under Title VII as
well as under the Rehabilitation Act, to assess what enforcement
structure is most likely to be effective and efficient in
producing the desired goals of this legislation. While there is
currently an open issue in Patterson v. Mclean Credit Union,
(U.S. No. 87-107), with regard to whether Section 1981 properly
applies to claims of private sector employment discrimination at
all, few would maintain that Section 1981 has been the most
effective law in our arsenal against employment discrimination.
The remedies offered by Section 1981 may be attractive on an
individual basis as a potential windfall for a plaintiff, but
there is an inherent conflict between that law and the provisions
of Title VII.
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The combination of this new definition and the ADA's
restriction on tests which "tend to identify" individuals with
disabilities could arguably restrict employer drug screening
practices. An individual screened out by such a test arguably
would be able to challenge the exclusion and thereby put the
employer in the position of having to demonstrate that the
exclusion is necessary and substantially related to the ability
of an individual to perform the essential functions of the
particular job.

-Free W . This approach of
the ADA also appears to be in conflict with the responsibilities
placed on employers under the Drug-Free Workplace legislation
passed by Congress last year. That law requires covered
government contractors to certify that they are maintaining a
drug-free workplace. A false certification, or failure to carry
out the specific requirements of the law, can subject the
contractor to debarment from future government contracts for up
to five years. The ADA, however, appears to create a situation
where a contractor who becomes aware of an employee's drug use
can take no action to remove that employee from the job unless
the employer can demonstrate that the employee poses a direct
threat to others in the workplace.

Contagious Diseases

The ADA's approach to AIDS and other contagious diseases is
the same as that explained above for drug and alcohol abusers.
That is, the employer may adopt a qualification standard which
requires that individuals with a currently contagious disease not
pose a direct threat to the health or safety of other individuals
in the workplace. The ADA, thus, would take an approach somewhat
different from the Rehabilitation Act, which was amended last
year to exclude from the definition of "individual with
handicaps" any person whose currently contagious disease
constituted a direct threat to the health or safety of others in
the workplace. 29 U.S.C. § 706.

General Prohibitions

One of the most ambiguous segments of S. 933 is Title I,
which is a series of general prohibitions on disability
discrimination. The essence of these provisions is drawn from
the regulations issued under Section 504 of the Rehabilitation
Act. (See 45 CFR § 84.4). Title I provides that it shall be
discriminatory to subject any individual or any class of
individuals either directly or through contractual, licensing, or
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that they intend to impose expansive vicarious liability, the
plain language of the legislation says nothing to indicate that
there are any limitations.

These prohibitions appear to be extremely open-ended and
would give a plaintiff's lawyer fertile ground in which to
develop novel legal theories. Further, there seems to be no
limitation either on the types of suits that could be brought
under these provisions or the types of persons against whom such
suits would be brought. Accordingly, it would appear that
Title I has been inserted in the bill only as a bargaining chip
to be thrown away in subsequent negotiations, and that the
sponsors have no real intention of seeing it enacted.

Disparate Impact

The provisions in Title I as well as language in Title II
appear to envision the application of the disparate impact theory
as a means of proving discrimination. In simple terms, the
disparate impact theory which permits an individual to make out a
prima facie case of discrimination simply on the basis of
statistics, without any showing of discriminatory intent. This
theory does not appear specifically in the language of Title VII
of the Civil Rights Act of 1964, but was devised by courts as a
means of scrutinizing the discriminatory impact of certain
facially-neutral selection criteria -- such as a height
requirement or a requirement that an individual have a high
school diploma -- which did not specifically exclude women or
minorities, but which did have a disproportionate impact on a
protected group.

The manner in which the disparate impact theory has been
incorporated into the ADA raises several concerns. First, unlike
the disparate impact theory under Title VII, which applies to
practices which disproportionately exclude women or minorities
from job opportunities, the drafters of the ADA have applied the
theory to standards, tests or criteria which tend to identify or
limit any class of qualified individuals with disabilities.

The inclusion of the term "identify" is new. That term does
not appear in the Section 504 regulations. What is a test which
tends to identify individuals with disabilities? Is this
provision intended as a subtle prohibition on the use of pre-
employment physical examinations? Last year's version of the
bill specifically prohibited such examinations. Does the
language in this year's version also prohibit the use of post-
employment physicals, used by many employers as a baseline :
examination? None of the explanatory materials provided by the
sponsors discusses the term "identify."
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Court was reluctant to rule that Section 504 embraced all claims
of disparate impact discrimination. Is the language in the ADA
designed to give the courts that signal? Are there any
limitations on the disparate impact theory embraced by the ADA?
The sponsors have not made their intentions clear.

Revision of Traditional Disparate Impact Theory. In
examining the ADA's requirements with regard to proof of
discrimination based on the effects of an employer's job criteria
or tests, it should be noted that the burden of proof allocation
in the ADA is not consistent with either the standard applied
under the Section 504 regulations or the standard applied by the
Supreme Court in race and sex discrimination cases.

Under the Section 504 regulations issued by the Department
of Health and Human Services, for example, a recipient of federal
funding has the obligation not to use any selection criterion
that screens out handicapped persons, unless the recipient could
show the criterion "to be job-related for the position in
question." The burden of demonstrating the existence of
alternative criteria with less discriminatory impact was placed
on the enforcement agency (that is, the Director of the Office of
Ccivil Rights At HHS). See 45 CFR § 84.13.

In transporting this theory into the ADA, several changes
have been made. First, the burden on the employer is described
not as showing that the criterion is job-related, but rather the
employer is expected to demonstrate that it is "both necessary
and substantially related to the ability of the individual to
perform ... the essential components of such particular ... job."
Section 101(b). 1Is the change from "job-related" to
"substantially related" intended to increase the burden on the
employer who must justify a selection criterion?

Second, the ADA shifts the burden with respect to
alternative criteria, requiring the employer to demonstrate that
"the essential comporients cannot be accomplished by applicable
reasonable accommodation, modifications, or the provision of
auxiliary aids or services." Section 101(b)(1). This shifting of
the burden with respect to available alternatives is not only
contrary to the Section 504 regulations, it is also a departure
from the traditional theory of disparate impact discrimination as
applied by the Supreme Court since 1971. See Albemarle Paper
Company v. Moody, 422 U.S. 405, 425 (1975) ("it remains open to
the complaining party to show that other tests or selection
devices, without a similarly undesirable racial effect, would
also serve the employer's legitimate interest... ."). The
analysis of the bill prepared by the sponsors does not address
this departure from established law.
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- Proponents of the ADA have argued that the
44 state laws vary so greatly from one to another that these
state laws are no substitute for a comprehensive federal statute
establishing national standards. Indeed, the proponents are
correct in stating that there are significant differences among
the various state laws in this area. But'there is nothing in the
ADA to protect employers from these multiple layers of
enforcement or from simultaneous enforcement actions in different
forums. Moreover, nothing in the bill assures a government
contractor that the Department of Labor and the EEOC will both
reach the same conclusion with respect to whether a particular
accommodation is sufficient or insufficient. And, even when the
employer has satisfied both the EEOC and the DOL, there is no
assurance that the employer's accommodation will be accepted as
satisfactory by a federal court in a private suit under the ADA,
or by the state agency which also has jurisdiction over the same
workplace. The unnecessary duplication created by having
multiple agencies with overlapping jurisdiction means that
resources are not being used as efficiently as they might be to
promote opportunities and accommodations for individuals with
disabilities.

CONCLUSION

A careful review of the new ADA indicates four major areas
of potential controversy. First, the bill's emphasis on
litigation reflects a preference for lawsuits, as opposed to
conciliation and voluntary compliance as the preferred manner of
achieving the bill's laudable goals. Second, the new draft of
the bill does not simply take the law as it stands under the
Rehabilitation Act, but rather seeks to make significant changes
in that law by a series drafting changes in the commonly-
understood interpretations of the Rehabilitation Act. Third, to
the extent that the ADA does incorporate existing law from the
Rehabilitation Act, it is adopting law which has been developed
in the context of federal grant programs and applied to
organizations which were the recipients of federal funding, not
private sector workplaces. There are refinements which must be
made in these provisions if they are to be practical, realistic
standards for private employers.

Finally, the new draft of the ADA has not responded to the
concerns about multiple layers of enforcement which were clearly
expressed in response to last year's proposal. This year's
version again seeks to impose a layer of enforcement on top of
existing disability discrimination requirements without
eliminating any of the burden, or seeking to assure consistent
enforcement for those employers who would be subject to multiple
enforcement schemes.
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AGENCY COMMENTS ON THE AMERICANE WITH DISABILITIES ACT

The following summarizes the major concerns raised by agencies in
response to OMB’s request for their views on the Americans with
Disabilities Act (ADA). Where an agency has declined or failed
to respond, it is so noted.

Commerce
== Has declined to respond formally.

-- Informally, acknowledges that the provisions of ADA may be
costly, but must be balanced against the resulting social
benefits.

Education

-- Notes that the ADA will result in overlapping-requirements=
and.potentially inconsistent standards, because, in addition
to extending civil rights coverage to individuals who
participate in, or attempt to participate, in non-federally
assisted programs and activities, it would also apply to
Federally assisted programs and activities already covered
by Sec. 504 of the Rehabilitation Act. This could be
extremely confusing and“administratively~difficult to
implement.

-- The most serious problem arises with regard to overlap-of-—
provisions affecting State and local. government (Sec. 302).

-- The ADA Sec. 205, which provides remedies for
discrimination, is based on a subjective~standard, and is
inconsistent with remedies and procedures under other
anti-discrimination statutes.

-- The ADA would cover certain drug-users and-addicts-based on
'? requirements that differ from the Rehabilitation Act, and
also from the Fair Housing Act of 1988, resulting in three
separate standards for some cases.

L

Health and Human Services

-— Supports the goal of extending protections like those in
Rehabilitation Act sec. 504 to non-federally assisted

programs but believes any broadening of the scope of .those
‘protections-should be carefully considered for each area.

-- Is concerned about language in the ADA which deviates from
other anti-discrimination statutes, because it will result
in ambiguity“and ‘confusion.

-- Supports inclusion of contagious or infectious diseases,
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drug addiction, and alcohol abuse in the definition of
disability.

Housing and Urban Development -- has not yet responded with
agency views.

Justice

== Underscores that its principal objection to the bill is the
expense it places on the private sector, and recommends two
7 alternatives to address this consideration: (1) pass the
? costs onto society at large through tax credits:; or
(2) clarify that the bills’ aim is to prohibit
d%o discrimination rather than require additional outlays, and
define substantial expenditure as an undue burden.

-- Recommends that the bill clarify that no-protections.would
be extended:to*illegal~drug-users.

-- Raises the question of whether mental-impairments are or
should be covered by the ADA’s definition of disability.

-- Recommends that the defense of "undue financial and
administrative burden" be-available to-private:entities=
Joperating:public“accommodations-as*well«as.in.the.public
_transit®areaz

-- Raises the question of whether the cost-defense.should-also
be.available=to=the -FCC.®

== Recommends that the bill clarify that the telephone relay
services be provided to the public atitheTsame cost" as |
regular telephone service. |

Labor
== Supports the objectives of ADA.

-- Believes the bill might have an enormous=impact=on=the-cost
of-maintaining“private‘employee-benefit.plans, and might
have an adverse employment effect on individuals with
pre-existing medical conditions.

-- Notes that the anti-retaliation provision (Sec. 602) does
not contain enforcement provisions.

-- Notes that the bill is unclear as to what extent its
protections apply to individuals with drug or alcohol
€ related impairment, and'must:be-reviewed-to“determine
W ‘Jeek7 \Vvhether.it_is consistent with the recently enacted drug-free:
in Lo ©_workplace-legislation.»

=
,»**"”##,#:— Believes that the ADA could increase labor costs, which
would fall most heavily on small businesses. In addition,
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the requirement for job restructuring could be problematic
for large businesses as well as small.

-- Believes that the bill’s emphasis on barrier removal might

exclude the needs of sight and hearing impaired.

Transportation raises the following concerns:

=— ADA Sec. 303’s requirement that transit systems provide

Architectural and Transportation Barriers Compliance Board

supplemental. paratransit.systems, in addition to requiring
accessible mainline bus service, would result in duplicative_
transit systems, and is.unreasonable,.-burdensome,-and=-
costly. DOT is not specific on Federal or local costs
associated with these requirements.

ADA’s requirement that key.stations (mass transit
facilities) be.made.accessible.within-20.years is even more
burdensome and costly than DOT’s 1979 regulations under

Sec. 504 of the Rehabilitation Act which were struck down as
too burdensome by a Federal Court of Appeals. DOT estimates
that the ADA requirement could cost more than $30 million/
year for commuter rail alone.

ADA’s Sec. 404 requirement that the Secretary issue within
180 days regulations for transportation services operated by
private entities is too short, as it would require DOT to
regulate areas not previously regulated.

Supports the principles of the ADA, and:recommends changes
to ADA.to conform it to other statutes administered by the
ATBCB.

Recommends that, to the greatest extent possible,
overlapping jurisdiction by different agencies should be
avoided. Instead, a single, consistepgﬁset:of]standardsp?
should apply. " L ' B
e e L

Anticipates a need for an increase in its own resources in
excess of $2 million a year, and 29 additional FTEu

i i e e T

Notes that there may be tax benefits to businesses resulting
from applicable tax deductions for improving access, which
might mitigate costs to employers.

Civil Rights Commission preliminary comments:

\

g

v
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Support ADA’s principles.
_d___‘___,_...---' e -

Note that ADA does not go far enough regarding

discriminatory denial of medical treatment, particularly for

X children,.and adult incompetents. ATl
A

Page 26 of 219




This document is from the collections at the Dole Archives, University of Kansas
http://dolearchives.ku.edu

-- Indicate that the ADA is flawed in that, like Sec. 504 of
the Rehabilitation Act, it-does-not-establish.clear,
enforceable standards-addressing discrimination against
individuals with disabilities. . 5

Cd/“mv‘)

Council of Economlc Advisers has not yet responded with agency
views.

Equal Employment Opportunity Commission

-- Notes=that~the=language regarding-alcohol, and_drug _abusers. . .
differs_from.other.anti-discrimination-statutes, and should
wmmznot=be-construed..to,.condone. substance:abuse®

-- The definition of employer does not clearly/include State
and local governments; it also should have:a higher /phase~in=
levél for size of firms covered.

-- The bill fails to establish factors to be considered in
determining whether an employer has demonstrated "undue
hardship."

-- Objects to the 180-day timeframe for promulgation of
regulations as unrealistic.

-- Is concerned that the ADA appears to limit EEOC’s authority
to issue regulations and guidance.

-- Believes the litigation authority should be given to the
EEOC, not the Attorney General, together with authority to
investigate, inspect records, etc.

- Objects to the provision granting the private right of
action as based on a subjective standard, which departs from
other anti-discrimination statutes.

-- Believes the immediate effective date is too soon.

-- States that it would require additional resources for the
EEOC to administer its role under ADA.

Federal Communications Commission

-- Informally estimates costs to the private sector exceeding
$230 million/year to a singel carrier for service alone,
without considering structural changes to existing
telephones.

-- The bill would extend their juristiction into intrastae
matters. .
-- Does not anticipate a need for increased resources at FCC.

National Council on Disability has not yet responded with agency
views.
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Office of National Drug Control Policy has not yet responded with
agency views.

Small Business Administration

== Is concerned that ADA would apply to many more small
businesses than are currently covered by the Rehabilitation

Act requirements.

-- That the costly requirements would disproportionately impact
on small businesses.
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U.S. Department of Justice J

DRAFT Office of Legislative Affairs fé o ki

Office of the Assistant Attorney General Washington, D.C. 20530

Honorable Richard G. Darman
Director

Office of Management and Budget
Washington, D.C. 20503

Dear Mr. Darman:

This letter responds to your request for the views of the
Department of Justice on Senator Harkin’s draft legislation,
"Americans with Disabilities Act of 1989.” The proposed bill is
a comprehensive effort to provide civil rights protections to
individuals with disabilities that are similar in scope to those
provided to individuals on the basis of race, sex, national
crigin, and religion. It seeks to ensure equal opportunity for
individuals with disabilities in employment, public
accommodations and services (including mass transportation), and
telecommunications.

In his acceptance speech at the ‘Republican National
Convention, President Bush vowed ”“to do whatever it takes to make
sure the disabled are included in the mainstream.” The
Department of Justice shares this goal and the President’s
commitment to legislative action in this area.

Although we generally agree with the goals of this bill, we
do have a number of concerns regarding it as currently drafted.
Below, we identify problem areas that the Administration should
urge Congress to address. As the legislation approaches a more
final form, we will offer further specific suggestions.

We emphasize at the outset that careful consideration must
be given to the allocation of costs inherent in this legislation.
Because the requirements imposed would be federal, it may be
necessary for the federal government to assume some of the costs
generated by the bill. This could be accomplished by tax credits
and tax deductions, especially for businesses attempting to
comply with the obligations imposed by the bill.

Title I--General Prohibition Against Discrimination

Title I seeks to provide a general description of actions
that are discriminatory upder the Act. The prohibitions listed
in section 101(a) are derived almost exclusively from current
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regulations 1mp1ement1ng section 504 of the Rehabilitation Act of
1973, as amended, in federally assisted programs. See, e.g., 45
C.F.R. 84.4 (Department of Health and Human Services). Title I

also provides a number of ”defenses” through a listing in section
101(b) of actions that do not constitute discrimination, such as
the use of qualification standards that are shown to-be="both~= npuf
necessary=and:substantially.related”.to the ability of an -
individual to perform, and the ‘requirement that individuals who
currently use drugs or alcohol or who have a contagious disease
or infection not:pose-a-direct-safety~threat=to-others.

ot (4.2

Section 101(b) (2) (B) of the bill should be redrafted to
clarify that the bill does not provide any protections to those

who use illegal or controlled substances. We suggest that the
language be chanqggjggﬁréiﬁfﬂJiﬁx\

/
#(B) ,QUALIFICATION STANDARDS.”-- Qualification N{0
standards may include =-- e

(i) requiring that the current use of alcohol or
legal drugs by an alcoholic or drug user not pose a
direct threat to property or the safety of others in
the workplace or program;

e
EDQ” (ii) prohibiting the current use of any illegal

drug; and

(111}’§éqﬁ1r1ng that an individual with a ﬂﬁh“\:

J% urrently contagious disease or infection not pose a
dlrect threat to the health or safety of other
///’1 (jlnd1v1duals in the workplace or program.” &Q@JW

E& Because most of the activities covered by this bill involve sl -
only physical impairments -- unlike, for example, in the
education context -- some consideration should be given to
: whether it is necessary to include mental impairments in the
\ bill’s definition of covered handicaps. For instance, there are
~a many situations where an employer’s decision not to hire someone
who is mentall not be unlawful.
wa ~ D

< The word should be eliminated from Sectigﬁ:::' %f¢7
Y * 101(b)(1) of ¢ a modifier of ”“unrelated to handicap.” e
%50 oL It would impose an unnecessary burden of proof on defendants. In
S addition, the words ”both necessary and” should be deleted from

Sections 101(b) (2) (A) and 202(b) (1) (C). In both instances, it
should be sufficient to show that the challenged conduct is
#substantially related” to the ability of the individual to
perform work or participate in a program.

As an overriding concern, we question the necessity and
advisability of including general provisions such as those in
title I when each of the other titles of the bill contains its

%/‘5/»- 2
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own complete set of definitions of discrimination and defenses.
Although we recognize that section 101(a) (1) provides that the
standards established in title I are ”“subject to the standards

and procedures established-in titles II through V” and that

section 601(c) of the bill provides that ”any apparent conflict
between provisions of [the]) Act shall be resolved by reference to
the title that specifically covers the type of action in

question,” the relationship between title I and the other titles‘ék,~
remains unclear.

For example, title IV provides a definition of the term
*discriminated against” with respect to public accommodations
which, like title I, would include the use of discriminatory

-‘;§> eligibility criteria. However, unlike title I, title IV does not
include a defense for criteria that are ”"necessary and

h}substantially related” to the ability of the individual to

participate. Title IV, though, does provide in section
402 (b) (1) (B) that it is discriminatory to refuse to alter ”rules,
policies, practices, procedures, protocols, or services” if the
modification would not ”“fundamentally alter” the nature of the
privileges or accommodations extended. It is unclear whether the
title I ”necessary and substantially related” defense, the title
IV "fundamental alteration” defense, or both apply to public
accommodations. If, as stated in section 601(c), apparent
conflicts are to be resolved in favor of the title relating to
the specific subject matter at issue, then the title IV standards
would prevail in a case involving public accommodations and the
title I standard would be rendered useless. If, on the other
hand, the provisions are not considered to be in apparent
conflict and are therefore read together, unnecessary difficulty
and confusion would result in the attempt to reconcile the two
standards.

Another difficulty arises because title I contains standards
that are not found in the more specific titles. For example,
section 101(b) (2) (B) contains the defenses involving current use
of alcohol or drugs and contagious diseases. These defenses,
however, are not included in any of the other titles of the
regulation. If this difference between title I and the other
titles is viewed as an ”apparent conflict,” then under section
601(c) the conflict is to be resolved in favor of the more
specific title. The result would be the unintended nullification
of the defenses. Even if the absence of the defenses in the more
specific titles were not viewed as being in conflict with title
I, and the defenses were therefore regarded as being generally
applicable, unnecessary confusion might result. The specific
titles clearly contain enough detail to stand on their own, and
the courts and the public should not have to speculate about what
additional elements from title I are applicable in a particular
circumstance...
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We do not object in principle to the bill’s establishment of
a broad range of standards and defenses among and within the
various titles. We are puzzled, though, by the prohibition of
discrimination against a ”"gualified individual with a handicap”
in titles II and III as opposed to the prohibition of
discrimination against an “individual” on the basis of handicap
in titles I and 1V. In sum, we are concerned that, unless
further refined, the general standards and defenses provided by
title I may cloud the otherwise precise meaning of the standards
and defenses found in the other titles.

e b= (o] =

Section 201(3) (A) of the draft bill incorporates title VII'’s
limitation of coverage to those employers with 15 or more
employees. We believe consideration should be given to whether a
higher or lower number may be appropriate. For instance, given
the rapid rate of job creation among small employers and the
precedent established in the antidiscrimination provisions of the
Immigration Reform and Control Act of 1986, 8 U.S.C.
1324b(a) (2) (A), consideration should be given to lowering this
limit to four or more employees. On the other hand, compliance
with this legislation may be more expensive than compliance with
title VII, making a higher threshold more appropriate.

We agree that the obligation of employers to make reasonable
accommodation should be explicitly stated in the bill. But the
bill does not make clear when an ”“undue hardship” defense will be
available. That defense could be interpreted in light of case
law under section 504 of the Rehabilitation Act of 1973, as

amended, 29 U.S.C. 794, see, e.q., Nelson v. Thornburgh, 567 F.

Supp. 369 (E.D. Pa. 1983), aff’d without opinion, 732 F.2d 146
(3d Cir. 1984), cert. denied, 469 U.S. 1188 (1985), or in line

with the ”“de minimis” interpretation of ”undue hardship”
applicable in religious discrimination cases under title VII of
the Civil Rights Act of 1964. See, e.9., Trans World Airlines v.
Hardison, 432 U.S. 63 (1977). The standard in Alexander v.
Choate, 469 U.S. 287 (1985), offers another possibility.

In light of the significant number of employment complaints
expected to be filed under this title, Congress should be urged
to give special consideration to the personnel needs of the Equal
Employment Opportunity Commission that may result from enactment
of this provision.

If the bill is to make available the remedies that are
authorized by 42 U.S.C. 1981, it should make clear that these
remedies apply only when there has been intentional
discrimination.

Title IIT - Public Services
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One of the key causes of unemployment of individuals with
handicaps is the lack of accessible transportation. Nonetheless,
title III may be too far reaching in its reversal of existing
policy in the absence of an explicit defense based on the
imposition of an undue financial and administrative burden.
Requiring not only that all new buses and trains be accessible
but also that key subway stations be made accessible will
undoubtedly entail substantial costs. If an undue burden defense
is not incorporated, then perhaps the only requirement should be
for accessible new buses, which we believe is the most important
of the provisions in title III.

We also suggest that the bill clarify whether title III
coverage is limited to States or whether the reference to
"political subdivision of a State or board, commission or other
instrumentality of a State and political subdivision” was meant
to cover local governments as well. Such coverage of local
gcvernments is especially important in light of the elimination
of the Office of Revenue Sharing, whose section 504 regulations
covered many local governments. Based on the summary provided
with the bill, we assume coverage of localities was intended, and
we suggest clarifying language to that effect, perhaps adopting
the language of the Civil Rights Restoration Act, which
specifically refers to a ”State or local government.”

Title III should also clearly exclude the provision of
housing services from its coverage. As currently drafted, title
III may be interpreted to require nondiscrimination in the
provision of public housing despite the comprehensive treatment
of that issue in the recently enacted Fair Housing Amendments Act
of 1988, Pub. L. No. 100-430, 102 Stat. 1619.

Section 305 adopts the remedies, procedures, and rights set
forth in section 505 of the Rehabilitation Act of 1973, as
amended, 29 U.S.C. 794a. However, section 505 provides two types
of remedies: subparagraph (a)(l) contains title VII employment
remedies to be used in section 501 employment cases brought by
Federal employees, and subparagraph (a)(2) contains title VI
remedies, which include fund termination and referral to the
Department of Justice. It is unclear how the section 505(a) (1)
employment remedies would be applied in a nonemployment context
involving public transit authorities, and this should be

clarified.
Title IV - Public Accommodations and Services Operated by Private
Entities

Title IV concerns public accommodations and services
operated by private entities. This title also requires some
clarification. For instance, section 402(b) (1) (B) classifies as
discrimination a refusal to make reasonable modifications to
rules, policies, and practices, unless making such modifications
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would ”fundamentally alter” the nature of the privileges,
advantages, and accommodations. This ”fundamental alteration”
standard, which is adopted from section 504 case law, is,
presumably, quite difficult to meet. Paragraph (C) classifies as
discrimination a refusal to take steps to ensure that individuals
with handicaps are not discriminated against because of the
absence of auxiliary aids and services, unless such steps would
result in an ”undue burden,” another concept adopted from section
504 case law. Likewise, paragraph (E)’s reference to making
alterations accessible “to the maximum extent feasible” is a _
standard already contained in the new construction sections of
existing section 504 regulations. See, e.g., 28 C.F.R. 42.522(a)
(Department of Justice). Paragraph (F)’s references to a refusal
to make new facilities ”readily accessible to and usable by
individuals with handicaps,” except where "structurally
impracticable” are terms used in the Uniform Federal
Accessibility Standards (UFAS), 49 Fed. Reg. 31528 (1984) (UFAS
4.1.6), the Architectural Barriers Act standards incorporated in
section 504 regulations’ new construction provisions. See, e.qg.,
28 C.F.R. 42.522(b). However, the structural impracticability
defense in UFAS applies only when alterations, and not new
construction, are involved. The variety of terms borrowed from
Section 504 and federal accessibility standards constitutes tacit
recognition of the costs of making public accommodations
accessible. The absence of definitions for these terms in the
bill makes it imperative for the legislative history to address
and make very clear the meaning of these standards.

Problems of interpretation also arise in paragraph (D),
which classifies as discrimination a refusal to remove structural
architectural and communication barriers and transportation
barriers if such removal is ”readily achievable.” The drafters
appropriately intended to apply a more exacting standard to the
removal of physical barriers than to mere changes in policies.
However, much more guidance is needed on the meaning of ”“readily
achievable,” which, unlike the other standards in the bill, is a
new term that does not currently appear in section 504 case law:
or regulations. Even with respect to those standards derived
from section 504, more elucidation is needed to provide adequate
notice as to what is required to comply with the Act. For
instance, the UFAS term in paragraph (F), ”structural
impracticability,” was developed in the context of alterations
and requires adaptation for use with respect to new construction.

We also note that paragraph (A) concerns criteria that
identify or limit, or tend to identify or limit, individuals with
handicaps. The paragraph does not contain the ”necessary and
substantially related” defense set forth in title I as a way of
justifying certain criteria that may discriminate on the basis of
handicap. As noted in the discussion of title I above, the
application of the general title I defense to this specific title
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III section is unclear. Such a defense should, in all
likelihood, be available.

Regarding the scope of the bill’s coverage, we note that it
extends beyond Title II of the Civil Rights Act of 1964 by
reaching, for example, the offices of health care providers and
office buildings in general. Consideration should also be given
to whether Title IV should contain an exception for small
providers in the range of employers of 25 or fewer employees.
Such an exception would lessen the financial burden on small
businesses. Consideration should also be given to the extent to
which private establishments operated by religious institutions
are to be covered by title IV. As currently drafted, the bill
may be interpreted to cover such establishments in their
entirety.

We also note that section 405 incorporates enforcement
sections of the Fair Housing Act, which provide for only two
methods of enforcement: an individual’s right to file a private
suit in court, or the Attorney General’s authority to pursue
pattern and practice cases. Thus, like title II of the Civil
Rights Act of 1964, 42 U.S.C 2000a to 2000a-6, title IV provides
no administrative remedy. Such a remedy might be considered.

Finally, this Title should contain a defense based on the
imposition of an undue financial and administrative burden
similar to that which should be added for public transit in Title
IITI of the bill.

Title V - Telecommunications Relay Services

Title V provides for a telecommunications relay service to
be implemented by all common carriers. We are somewhat unclear,
however, as to how this requirement relates to the recently
enacted Telecommunications Accessibility Enhancement Act, Pub. L.
No. 100-542, 102 sStat. 2721 (1988), which specifically requires
that the Federal Communications Commission complete an inquiry
regarding an interstate relay system for users of TDD’s.

We note that Section 504 regulations now require federal
agencies to purchase TDD’s in sufficient numbers to make the
agencies accessible by telephone to persons who are deaf or hard
of hearing. Any cost estimate for this Title.of the bill should
take into account the savings generated by the fact that federal
agencies and other entities covered by Section 504 will not have
to purchase TDD’s.

The bill does not address closed captioning of television

programs, unlike last Congress’s Kennedy-Weicker bill.
Consideration may appropriately be given to requiring captioning.
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There is currently no cost defense in Title V. While the
absence of such a defense may be appropriate, the FCC should
advise whether the cost for compliance may be prohibitive.
Finally, the bill should make clear that the telephone relay
services must be available to the public at the same cost as
regular telephone service.

VI - Misce u ovi

Section 604 requires the Architectural and Transportation
Barriers Compliance Board (ATBCB) to establish minimum guidelines
and requirements to ensure that buildings, facilities, vehicles,
and rolling stock are accessible. It is unclear how these
guidelines will relate to the regulations to be issued by the
Secretary of Transportation under,tif;ffsziiand IV. Currently p&¥

the ATBCB’s guidelines are no nforceable ut serve as the
basis for the Uniform Federal{Accessi ility Standards, which are
the enforceable standards issued by the four standard-setting
agencies under the Architectural Barriers Act. It would appear L
that the Department of Transportation is to base its regulations.
on the ATBCB’s guidelines, and, in effect, become a new standard- quj
setting agency. However, the relationship is unclear and needﬁ' [
to be explained. hs

. vl

To reiterate, the principal objection to this bill will be\ B

pense) that it imposes on the private sector. There are tw

on-mutually exclusive approaches to meeting this IL_
objection. The first is to ensure that any expense will be borne

(/ by society at large through the use of tax credits for any

expenditures necessary to comply with the bill. The second is to
clarify that this bill is concerned principally with prohibiting
7 discrimination rather than requiring additional outlays; this
approach requires clarification in the bill that any substantial
expenditure is an ”undue burden.”

We look forward to working with the President and the
Congress to realize the goal of providing individuals with
disabilities the same opportunities enjoyed by others. We urge
Congress to hold extensive hearings to ensure that the bill
adequately addresses the problems facing individuals with
disabilities without placing unnecessary burdens on government
and business.

Sincerely,

Carol T. Crawford
Acting Assistant Attorney General
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Mr. James C. Murr

Assistant Director for
Legislative Reference

Office of Management and Budget

Washington, DC 20503
Dear Mr. Murr:

This responds to your staff's request, made in connection
with last week's meetings on draft bills by Senators Harkin and
Hatch addressing discrimination on the basis of disability, for
the Department's comments on policy concerns raised by those
bills.

It is our understanding that the Harkin bill is being used
as the starting point in an effort to draft a bill which Senator
Harkin, Senator Hatch, and the Administration can all endorse.
We therefore address our comments primarily to the Harkin bill.

Section 504 of the Rehabilitation Act of 1973 (hereinafter
section 504) currently prohibits discrimination against individ-
uvals with disabilities in programs receiving Federal financial
assistance. This bill would at the least extend those prohibi-
tions to entities not covered by section 504. We strongly
support an extension of the applicability of requirements such as
those in section 504, which would significantly increase protec-
tions of disabled individuals against discrimination.

We are concerned, however, that in numerous instances it is
unclear whether the Harkin bill merely extends current law to
additional classes og entities, or whether it has.a-different-.and
perhaps~-broader regulatory effect. This question arises where
the language of the bill departs from the language of current
civil rights law (including section 504, regulations thereunder,
aanjudicial decisions with respect to the meaning of that law).

Where the intent of this bill is merely to broaden the area
of application of section 504 protections, we would strongly

9'r;;* /recommend using section 504 language wherever possible. Use of

o this language will avoid ambiguity and prevent confusion by
takingyadvantage of terms that have generally settled meanings.
ot

We note with approval that the bill parallels existing
section 504 policy by including within the definition of dis-
ability contagious or infectious diseases (including AIDS or HIV
infection), drug addiction, and alcohol abuse. We believe this
is the correct approach, both as a matter of public health policy

W E[f oAt - ) -
g Z&uﬁw R Mﬁ"wwmﬁ/
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and as a matter of civil rights law. First, with respect to AIDS
and HIV, this approach creates a climate of tolerance in which
education and voluntary testing can occur. Because there is
currently no cure and only limited medical treatment for AIDS,
education and voluntary testing are our principal weapons for
combating this epidemic. This approach also encourages intrave-
nous drug abusers to seek treatment and facilitates their recov-
ery, thereby helping to reduce the spread of AIDS. Second, we
believe it is highly desirable as a matter of civil rights policy
to afford the protections of law to all individuals with disa-
bling conditions, and not to attempt to distinguish between
groups of disabled individuals. We further believe that the
nondiscrimination standards which this bill contains are com-
patible with Administration efforts to combat drug abuse. The
bill parallels section 504 standards, which have been determined
by previous legal analysis to raise no problems in this area.
Accordingly, we support the approach of the bill for this reason
as well.

If, however, it is the intent of this bill to differ in some
cases from section 504, and perhaps to provide greater protection
to the disabled (and on the other hand to set higher burdens on
regulated entities) than section 504, that intent should be made
explicit, and its implications for each affected area should be
considered.

For example, as we read the bill it would apply to all
bhqglth,;life;Mand"dfghbility'ihsﬁ?hnbe, whether offered through
“individual or group coverage, and including insurance offered as
,an employment benefit. If the bill was intended to establish
‘greater legal obligations on employers and others offering
/insurance than does section 504, we would be concerned with this
 result, which could conflict with the Administration policy of
/ encouraging the availability of private sector insurance to the
greatest possible number of individuals. For example, extending

{ the bill's requirements beyond section 504 might unnecessarily

. discourage businesses which now provide insurance to their

| employees from continuing to do so, and might lead employers
which do make insurance available to limit the coverage they
would otherwise provide or otherwise limit the availability of

j insurance.

As another example, we believe that any intent to subject
recipients of Federal financial assistance through HHS to dif-
ferent regulatory standards in the area of removal of architec-
tural, communication, and transportation barriers should be made
explicit so that it can be carefully examined. We note in this
regard that the performance standard applied under section 504
that programs be accessible to the handicapped has worked well,
and we therefore recommend that the section 504 standard be
replicated in the Harkin bill. Use of that standard uniformly
with respect to the new employment and public accommodation
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provisions of this bill would assure that Federal grantees were
subjected to only a single set of rules under all applicable
provisions.

The foregoing comments made in this letter address potential
concerns raised by elements of the bill that would affect pro-
grams or activities of direct policy concern to this Department.
On issues that do not affect this Department's responsibilities,
we defer to other agencies of the Executive Branch more directly
concerned. This letter also does not address issues of a techni-
cal or drafting nature; any comments on such issues that we
conclude are necessary will be made at a staff level.

Thank you for the opportunity to comment on this bill.

Sincerely,

Eleanor W. Kerr

Acting Principal Deputy
Assistant Secretary
for Legislation
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Additional Comments of the
Department of Justice
on the Harkin Bill

In addition to the comments that the Department of Justice
made at Friday’s meeting, the Department offers these additional
comments on the Harkin bill.

(1) Section 101(b)(2)(B) of the bill (p. 11) should be
redrafted to make clear that the bill does not provide any
protections to those who use illegal or controlled substancek.
We suggest that the language be redrafted to read:

¥(B) QUALIFICATION STANDARDS.-- Qualification
standards may include=~--

(i) requiring that the current use of alcohol
Oor legal drugs by an alccholic or drug user not
. . 4 pose a direct threat to property or the safety of
= «y* others in the workplace or program;

(ii) prohibiting the current use of any illega?P
L drug’ and

Lilzf' (iii) requiring that an individual with a ‘jy
g currently contagious disease or infection not pose | GE;”

FF , a direct threat to the health or safety of other ‘EJ

0 individuals in the workplace or program.”

Ufy (2) Because most of the activities covered by this bill

' involve only physical impairments -- unlike, for instance, in the
education context -- some consideration should be given to
whether it is necessary to include mental impairments in the
definition of disability on p.6. Obviously, there are many

situations where an employer’s decision not to hire someone who
is mentally 111 should not be unlawful.

(3) On page 10, lines 20~21, the phrase “both necessary and”
should be eliminated from the bill. Similarly, the same phrase
“necessawy-and® should be eliminated from p. 15, line 5. The
remaining standard is an appropriate standard for standards and
criteria. The word ”“entirely” should also be eliminated from p.
10, line 10.

(4) Section 403, on p. 28, should be revised to include an
“undue financial and administrative burdens” defense. This
defense should be similar to the one that would be applied to
public transit in title III.

(5) "wewe is currently ne cost defense in Title V. The
absence of such a defense may be appropriate, but the FCC should
advise whether the costs for compliance in this area will be
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prohibitive. The bill should make clear that the taelephone relay

wn to the public at the same cost as
ce.s

(6) We reiterate our concern that the principal objection to
the bill will be the expense it places on the private sector,
There are two general, non-mutually exclusive approaches to
meeting this objection. The first is to ensure that any expense
will be borne by society at large through the use of tax credits
for any expenditure necessary to comply with the bill. The
second 1ls to clarify that this bill is concerned principally with

scrialnation rather than requiring additional
RABBEYRS B this approach requires clarification in the bill that
-awy-pabstantial expenditure is an “undue burden.”
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UNITED STATES COMMISSION ON CIVIL RIGHTS
WASHINGTON, D.C. 20425

April 6, 1989

To: The Honorable Richard G. Darman
Director
Office of Management and Budget

Attention: Assistant Director for Legislative Reference

Subject: Committee draft of "Americans with Disabilities Act of
1989 "

Attached is an interim response to your requeet for comments on
the Committee draft, "Americans with Disabilities Act of 1989."
This interim response is an overview of the general iesues that
Commiseion staff believe ought to be addressed by any new
legislation, but that this bill fails to address.

In particular, though the bill is intended to "make clear,
strong, consistent, enforceable standards addressing
discrimination against individuals with disabilities,” it fails
to do so.

I hope you find this background information helpful. I will have
a final, detailed response to you by Monday, April 10.

MELVIN BT JENKINS
Acting Staff Director
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UNITED STATES 1121 Vermont Avenue, N W
COMMISSION ON Washington, D.C. 20425
CIVIL RIGHTS

April 5, 1989

MEMORANDUM FOR JOHN EASTMAN
Chief, Congressional and Public Affairs Unit

THRU: WILLIAM J. HOWARD
General Counsel
FROM: JEFFREY P.-O’CONNELL

Assistant General Counsel

SUBJECT: OGC RESPONSE TO AMERICANS WITH DISABILITIES BILL

The Commission believes that it is in a position to offer significant advice on a civil rights
bill on discrimination against people with disabilities. The Commission has undertaken
several studies of discrimination of people with disabilities. In particular, it has undergone
lengthy factfinding on medical discrimination against the disabled.

In the Commission’s 1983 report, Accommodating the Spectrum of Individual Abiliries, the
Commission wrote:

Handicapped people . . . face discrimination in the availability and
delivery of medical services. While occasional denials of routine medical care
have been reported, a much more serious problem involves the apparent
withholding of lifesaving medical treatment from individuals, frequently infants,
solely because they are handicapped.

The Commission believes that discriminatory denial of medical treatment, food, and fluids
is and has been a significant civil rights problem for infants with disabilies. It is also
persuaded that the available evidence stongly suggests that the situation has not
dramatically changed since Congress’ implementation of the Child Abuse Amendments of
1984.

In the course of its review of the medical discrimination against children, the Commission
(a) received testimony from a wide variety of individuals, including medical specialists,
persons with disabilities, ethicists, hospital administrators, Federal officials, parents,
academicians, and representatives of disability groups; (b) engaged in independent research;
and (c) employed consultants. The Commission approved a report on medical
discrimination against children, which will be published shortly.
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This discussion largely deals with medical discrimination against children because that is
the subject of our report. The issues, however, are essentially the same for adults with
disabiliies. The Commission has concluded that Congress should address the very real
problems faced by people with disabilities and their families. The Commission has also
concluded that the appropriate committees of the Congress should schedule hearings to
address questions of medical discrimination and civil rights protection.

Intent of Bill. The Committee draft of the bill submitted to the Commission (Bill) for
comment, by its very words, is intended to "make clear, strong, consistent, enforceable
standards addressing discrimination against individuals with disabilities" and to "invoke the
sweep of congressional authority . . . to address" this area. In doing so the Bill reaches
state and local governments, common carriers offering telephone services, and public
accommodations and services operated by third parties.

Despite a reference in the preamble to health services, the Bill fails to provide a "clear,
strong, consistent, enforceable standard” on medical discrimination against people with
disabilities. The lack of specificity in Section 504 has permitted the judiciary to frustrate
the intent of Congress in enacting, and the Executive branch in enforcing, Section 504.

Congress has taken the lead in transforming the Nation’s commitment to overcoming the
problems of people with disabilities. The Bill should do no less and should provide a
clear signal that the Federal government is committed to acting upon the special problems
of medical treatment for people with disabilities.

Section 504. Properly, Section 504 of the Rehabilitation Act of 1973 has been used as the
basis for the new civil rights statute. Section 504 has been called "the first major civil
rights legislation for disabled people. In contrast to earlier legislation that provides or
extends benefits to disabled persons, it establishes full social participation as a civil right
and represents a transformation of federal disability policy." Modeled on legislation
prohibiting race and sex discrimination by recipients of Federal financial assistance, section
504 was derived from companion bills introduced by Senator Hubert Humphrey and
Representative Charles Vanik.

Under current judicial construction, however, Section 504 has not protected individuals with
disabilities who are unable to make decisions for themselves. Without & clearer signal in
the legislation, the Bill, like Section 504, will continue to leave many people with
disabilities unprotected when decisions on life-preserving care are made for them.

" The failureof attempts 0" eAforce ™ Section” 504 -is™ significant-in - discerning . what, the new
““legislation. must-do. ="

Reacting to the Infant Doe case and the widespread negative response to it, President
Reagan in April 1982 sent a memorandum to the Attorney General and Secretary of Health
and Human Services (HHS) concerning the enforcement of Federal laws prohibiting
discrimination against individuals with a disability. The memorandum required HHS to
issue an explanation to health care providers of section 504's applicability to the denial of
treatment to newborn children with a disability. HHS was also to enforce section 504 to
prevent the withholding of potentially lifesaving treatment from children with a disability
that would normally be provided to children without a disability. In May 1982, the Office
for Civil Rights of the Department of Health and Human Services sent hospitals receiving
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- Federal financial assistance a Notice to Health Care Providers which indicated that it was

unlawful to deny nutrition or medical or surgical treatment to an infant with a disability if
the denial was based upon the existence of a handicap and the handicap does not render
treatment or nutritional sustenance medically contraindicated. Reflecting a concern that
hospitals or their staff might attempt to do indirectly what could not lawfully be done
directly, the notice stated that hospital "[c]ounseling of parents should not discriminate by
encouraging parents to make decisions which, if made by the health care provider, would
be discriminatory under Section 504.

In March 1983, HHS published an interim final rule, with its purpose to “"acquire timely
information concerning violations of Section 504 that are directed against handicapped
infants, and to save the life of the infant." (Emphasis in original) In April 1983, a
Federal district court judge invalidated the interim final rule on procedural grounds, holding
that the Interim Final Rule should have been published for public comment.

Subsequently, a final rule was passed. In the controversial decision of Bowen v. American
Hospital Association, the Supreme Court struck down the mandatory provisions of the Final
Rule by a 5-3 vote. Only four Justices, however, joined in the opinion, making it a
plurality, not a majority, opinion.

Section 504 is applicable to a hospital only because it received Federal funds. The
plurality ‘opinion focused on the lack of evidence in the administrative record sufficient to
support a regulaton which affected the hospital when there was a parental decision to
withhold or withdraw medical treatment. This, perhaps the central point in the plurality
opinion, stimulated the Commission to invite extensive testimony and undertake substantial
research focusing on the interrelationship of parents and physicians in the making of
treatment decisions.

The evidence demonstrates that in many instances in which lifesaving treatment is denied
to children with disabilities, parents are only nominally making the decision to withhold
treatment. The Commission believes that decisions nominally made by parents to deny
treatment to children with disabilities often may be generated by health care personnel who
act as the agents of health care facilities. In such cases, the Commission believes that
health care providers who do not provide lifesaving medical treatment to children with
disabilities that would be provided were it mot for the disabilities violate section 504
despite parental acquiescence in the treatment denial. So long as Section 504 will not be
enforced to protect individuals with disabilities, it is essential that new legislation
specifically deal with the issue.

Parents of non-disabled children are under stress. Frequently, the birth of a child with a
disability typically comes as a great shock. Feelings of depression, anger and guilt
regularly occur. Because most new parents have had little or no interaction with people
who have disabilities, their reactions are often dominated by a stigmatization of people with
disabilities to which they have been pervasively and sometimes subconsciously subjected
for most of their lives. Parents frequently tumn to their health care professionals for advice
under such trying situations. A doctor’s presentation of the disability and his or her own
prejudice and misunderstanding all contribute to the conclusion that decisions by parents
that can be substantially affected by the health care profession. The Commission believes
that there must be a recognition that, whatever rights that a parent has in medical
treatment, there can not be a simple statement that parental decisions obviate responsibility
by others.

P
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As significantly, in protecting the civil rights of the child (or adult), no distinction between
a decision made by (a) a parent (or other surrogate) and (b) one made by a hospital or its
agent should exist. In popular debate, the question whether children with disabilites
should be denied lifesaving treatment has frequently been couched as though the issue were
whether the government should intrude into matters of parental discretion. The universally
accepted law, by contrast, has been that when parents make treatment decisions that will
lead to the death of their nondisabled children, the government will intervene to ensure the
children’s- survival by mandating lifesaving medical care. Only when children have
disabilities has the claim of parental autonomy been given serious sympathetic consideration
by the judiciary. It is improper for the civil rights of the child to differ depending on
whether he or she has a disability.

As 2 minimum, the statute should clearly provide for the protection of people with

disabiliies in medical treatment. This includes protection for both children, who are
incompetent by law, as well as adult incompetents.
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April 7, 1989

MEMORANDUM TO THE FILE

FROM: Lisa Fairhall

SUBJECT: Americans with Disabilities Act - FCC concerns per

ILRD:

Jocd ¢ -

Steve Klitzman, Legislative Counsel (632-6405)

Section 502 (a) appears to expand the scope of FCC
jurisdiction into intrastate matters. FCC currently has
interstate jurisdiction , with only a very limited intrastate
role.

Section 502 (a) also requires that telecommunications relay
services provide opportunities for communications for
individuals with disabilities that are equal to those
provided to individuals who are able to.use.voice telephone
services. This is an extremely stringent standard, with very
high costs to implement.

FCC recommended that there should be consultation and
coordination with phone companies in developing this
legislation.

Finally, FCC noted that this legislation should be
coordinated with other recently enacted or pending
legislation on Telecommunication Devices for the Deaf.

L. Fairhall:gls:4-7-89
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The United States Architectural & Transportation
Barriers Compliance Board

APR ' -4 1389

The Honorable Richard G. Darman
Director

Office of Management and Budget
Washington, DC 20503

Dear Mr. Darman:

The Architectural and Transportation Barriers Compliance Board is
pleased to provide the attached comments on the proposed
Americans with Disabilities Act.

The Board fully supports the principles of the Act and has
provided comments designed to ensure that the Act is consistent
with the Board's duties and responsibilities and is coordinated
with other statutes on accessibility. We will be happy to
provide any additional input your office may desire as the
Administration develops its response to the bill.

Sincerely,

A ZGTHS

Lawrence W. Roffee Jr.
Executive Director
Enclosure

1111 Eighteenth Street, NW. ® Suite 501 ® Washington, DC. 20036-3894 202 6537834 5
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COMMENTS ON
AMERICANS WITH DISABILITIES ACT

The Architectural and Transportation Barriers Compliance Board (ATBCB or Board)
endorses the principles of the Americans with Disabilities Act (ADA) and believes ensuring
equal treatment for persons with disabilities is consistent with Administration policy.

The comments provided are intended to ensure that the ADA is consistent with the laws
enforced by Board. To the maximum extent possible, overlapping jurisdiction by different
agencies should be avoided and a2 single, consistent set of standards should apply to all
design, alteration, construction, lease and purchase of buildings, facilities and vehicles
intended for use by the public or in which a person with a disability may be employed.
Some of the following suggestions should be accomplished by changes in the statutory
language while others can best be accomplished by ensuring that regulations promulgated
pursuant to the Act are appropriate. _

Specific suggestions follow:

SEC. 101. FORMS OF DISCRIMINATION PROHIBITED.
(b) DEEENSES FORMS OF DISCRIMINATION PERMITTED
(2) STANDARDS AND CRITERIA
L ) (B) QUALIFICATION STANDARDS.
(ii) requiring thar an individual ... not pose a direct threat, as
established by appropriate U.S. public health authorities knowledgeable
abowt the disease, to the health or safety ...

DISCUSSION: The suggested additional language makes it clear that the danger must be
recognized by an authority in the public health field, such as the Surgeon General or the
Center for Disease Control, rather than a mere presumption of threat by the regulated
entity. This provision is consistent with the proposed regulations by the Department of
Transportation to implement the Air Carrier Access Act of 1988.

SEC. 201. DEFINITIONS.
(3) EMPLOYER .-
(B) EXCEPTIONS.-The term "employer” does not include-
(i) the United States, a corporation wholly owned by the
government of the Unitéd States, or an Indian rribe;

DISCUSSION: Presumably, the U. S. government is currently covered by Section 504 of
the Rehabilitation Act and yet we note that some Federal agencies have yet to promulgate
regulations for Federally conducted programs. We also note that an entity such as the
Tennessee Valley Authority would not be required by this Act to hire persons with
disabilities and believe this should not be permitted to occur.
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SEC. 202, DISCRIMINATION.
(b) CONSTRUCTION .-
(1) IN GENERAL.- As used in subsection (a), the term "discrimination”
includes-
(A) the failure ... to make reasonable accommodations ... unless ... the
accommodation would impose, after consideration of all tax deductions and
other advaniages, an undue hardship ....

DISCUSSION: While we are certainly concerned with hardship imposed on businesses, we
believe that regulations implementing this bill should set forth clear guidelines on what
factors should be considered in such a determination. For example, certain modifications
to improve access are subject to a $35,000 tax deduction under IRS Code Section 190.
Employers should be made aware of the availability of this deduction and any
‘determination of cost of reasonable accommodation should be computed only after
subtracting any eligible Federal or local tax breaks.

SEC. 303. ACTIONS APPLICABLE TO MASS PUBLIC TRANSPORTATION ...

(a) DEFINITION.- As used in this title the term "mass public transporiation” means
... provides the general public with general or special service, including charter service, on
a regular and continuing basis.

DISCUSSION: The term "public transportation” more correctly identifies the activity
intended to be covered by this Act. "Mass transportation” is more generally used to refer
to regular, fixed-route service that transports large numbers of persons and frequently does
not include paratransit or charter service, even if operated by the public transportation
agency, and almost never includes inter-city bus, such as Greyhound, even though such
service often is the only "mass transportation” available to persons in rural communities.
The change of "mass" transportation to “public" transportation should be made throughout
the document (but is not necessarily identified in the remainder of these comments).

The inclusion of charter service under the definition is important because it may be
provided by the public transportation agency but not necessarily using accessible vehicles.
Recent regulations promulgated by the Urban Mass Transportation Administration permit
the public transit agency to engage in charter service or lease its accessible vehicles to
private providers were the private company does not have accessible vehicles. To prevent
continued difficulties in securing accessible charters, this Act should clearly encourage such
providers to begin purchasing accessible vehicles.

(b) VEHICLES .-

(1) GENERAL RULE.- It shall be considered discrimination ... to purchase or
lease a new fixed—route bus of any size ... if such bus or rail vehicle is not readily
accessible ... in conformance with the siandards required by section 404 of this Act.

(A) if an individual or ennity contracts out all or any portion of its
service to another individual | or entity, it shall en ensure, through contract
provisions or otherwise, that the vehicles used 1o provide such service meet
the standards of section 404 o of this Aci.
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(3) RE-MANUFACTURED VEHICLES .- If an individual or entity reconstructs,
remanufactures, renovates or rehabilitates a vehicle so as 1o extend its useful life for
[five years or more, such vehicle shall meet ' the standards for @ new vehicle of the

same type.

DISCUSSION: The section on vehicles should not be limited to only fixed-route buses as
it currently reads; the statutory language should make it clear that the Secretary of
Transportation should develop specifications for all types of vehicles which should be
applied to all types new vehicles as appropriate.

Moreover, in accordance with the trend toward privatization, many transit agencies
are contracting out portions of the service, sometimes one route at a time. In several
cases, the contract has failed to specify the access features of the contractor’s vehicles to
be used in the service resulting in incompatibilities. For example, one type of wheelchair
can be accommodated by the transit agency’s vehicle but not by the contractor. As such
replacement has become more common, whole segments of transportation systems have
suddenly become inaccessible to various segments of the disabled population.

Finally, as transit budgets have become tighter, agencies have turned more and more
to re-manufacturing existing vehicles rather than purchasing new ones. As used in the
industry, re-manufacturing is far more than overhauling and simple replacement of parts.
Instead, the vehicle is completely stripped to its frame, a new body constructed, and all
new power train and components added. Such a re-manufactured vehicle bears lirtle or no
resemblance to the original and is substantially a new vehicle.

(c¢) COMMUNITY WAFHOUT-KRXED-ROUTE-BUSES-BUT WITH A DEMAND
RESPONSIVE SYSTEM.- If an individual or entity ... when viewed in its entirery, readily
accessible 1o, eénd usable by and provides an equivalent level of service to, such individuals.

DISCUSSION: Many transit systems provide fixed-route accessible services exclusive of
buses (e.g., the Bay Area Rapid Transit accessible rail system). These agencies should be
allowed to count the contribution such accessible services, such as subways and light-rail
systems, make toward providing over-all accessibility.

Since paratransit services are, in many ways, more sensitive to operational
characteristics than fixed-route services, we believe it is important for such systems to
consider how to provide a comparable level of service rather than only looking at vehicle
accessibility. The Board has recently re-affirmed its commitment to the concept of service
level equivalence and wants to emphasize that paratransit is not a viable substitute for
main-line access.

(g) EXISTING FACILITIES ..

(2) INTERCITY, L!GHT, RAPID RAIL AND COMMUTER RAIL SYSTEMS .-
(A) IN GENERAL.-With respect to vehicles ... it shall be considered

discrimination ... to fail 1o have, as soon as pracncable but no later than five

u years ﬁ‘om rhe dare of enactment _f this Acr one car per :ram . i1
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{B)— [delete (i) and (ii)]
(3)KE¥Y. STATIONS .- For purposes of this Act ... it shall be considered
discrimination ... to fail to make intercity rail stations and key stations in rapid rail

DISCUSSION: The text of section 302(g)(2)(A) lists intercity, light, rapid and commuter
rail but the title did not. Also, sections (B)(i) and (B)(ii) on "time limits" implies that all
vehicles must be accessible whereas the section (A) only requires one car per train.
Deleting section (B) and inserting the wording suggested corrects this inconsistency. There
is no rationale given for the different time frames for commuter and intercity, rapid and
light rail compliance. Five years is consistent with normal delivery time-frames for rail
vehicles and many such vehicles across the nation are already accessible. Interim changes
can be made to stations, such as use of portable lifts at the station or carried on trains or
mini-high platforms or operational changes, to make the system readily accessible to and
usable by persons with disabilities. The regulations should set forth examples of acceptable
actions, which the ATBCB would be more than happy to help DOT develop.

Furthermore, while regulations similar to those promulgated by DOT in 1979 should
set forth criteria for "key stations" (44 Fed Reg 31442, at 31478), it should be noted that,
for intercity rail systems, there is probably no feasible alternative to making stations
accessible since there may be no convenient highway for a bus or paratransit "bridge" to
the nearest accessible station. However, "bridges" would be acceptable as a short-term
alternative under certain circumstances which should be clearly set forth in the regulations.

SEC. 304. REGULATIONS.

(b) SECRETARY OF TRANSPORTATION .-Not later than 180 days ... related to
discrimination in mass public transportation, including requirements for meaningful and
continuing participation by consumers with disabilities in developing plans, goals and
fimetables.

(A) Not later than 90 days after the promulgation of the minimum guidelines
required by section 604, and in conformange with such guidelines, the Secretary, in
consultarion with the Architectural and Transportation Barriers Compliance Board,
shall prescribe standards for the design, construction, alteration, purchase and lease
of each type of vehicle used to provide public transportation to ensure wherever
possible that persons with disabilities have ready access to, and use of, such vehicles.

DISCUSSION: Over the past several years, regulations issued by DOT have vacillated
between requiring significant participation by persons with disabilities to allowing the
transit agency to ignore such input. The Board believes such input is vital and should be
more than allowing persons with disabilities to voice their concerns at a public hearing.
We believe it is necessary to explicitly require such participation by statutory language.
A new section, (A), has been added because "regulations” and "standards" are not
necessarily synonymous. It is critical that DOT issue detailed standards to prevent
problems such as Metro in which the transit authority accepted rapid rail cars which did
not match the platforms. The language suggested is parallel to that of the Architectural
Barriers Act of 1968, as amended. Moreover, it clarifies the connection between
regulations promulgated by DOT and the minimum guidelines promulgated by the ATBCB.
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In the past, there has been dispute as to whether the standards required by the Architectural
Barriers Act were required to meet the minimum guidelines required by Section 502 of the
Rehabilitation Act (the section which created the ATBCB). Since the ATBCB is required
by this Act to issue its minimum guidelines within 180 days of enactment, and the
standards must conform to those guidelines, the standards are to be issued after the
guidelines. If DOT consults with the ATBCB on those standards, so that it utilizes the
information developed during the guideline process, it should have no difficulty meeting the
" 90 day deadline.

SEC. 402. PROHIBITION OF DISCRIMINATION BY PUBLIC
ACCOMMODATIONS.
(b) CONSTRUCTION .-
(1) IN GENERAL.- As used in subsection (a), the term "discrimination
against” includes--

(G) a refusal to make—vehicles{those—~vehicles provide a level of service
1o persons with disabilities equivalent to that provided to the general public
and purchasing or leasing a new vehicle that can carry in excess of 8 +2
passengers} used by entities ...

~DISCUSSION: Persons with disabilities should not have to make arrangements for

transportation from an airport to a hotel, for example, which are more involved than the
general public. Many hotels provide regularly scheduled shutle services for which able-
bodied passengers only need wait at the curb. Persons with disabiliies should not have to
make advance reservations or call from the airport and wait simply because they have a
disability. The "equivalent service" provision means that entities which do not yet have
enough accessible vehicles must make scheduling or operational changes sufficient to
ensure nondiscrimination.

In addition, hotels and other entities intended 1o be covered by this section often
use small vans which do not carry more than 12 passengers and yet are reladvely easy 10
make accessible with lifts or portable ramps.

SEC. 404. REGULATIONS.

(a) Not later that 180 days ...

(b) Not later than 90 days after the promulgation of the minimum guidelines required
by section 604, and in conformance with such guidelines, the Secretary, in consultarion with
the Architectural and Transportation Barriers Compliance Board, shall prescribe standards
for the design, construction, alteration, purchase and lease of each type of vehicle used 10
provide public transportation to ensure wherever possible that persons with disabilities have
ready access to, and use of, such vehicles.

DISCUSSION: The rationale for this provision is the same as under section 304, above.
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SEC. 604. REGULATIONS BY THE ARCHITECTURAL AND TRANSPORTATION
BARRIERS COMPLIANCE BOARD. :
(b) CONTENTS OF GUIDELINES .- The guidelines issued under subsection (a) shall
establish additional requirements for the standards required by sections 304 and 404,
consistent with this Act, ...

DISCUSSION: This language clarifies that the standards to be issued by DOT are required
to comply with the guidelines.
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Nonoreble James C.
Assistant Director 1ative Reference

Office of
Washington, D.

Deasr Mr. Murr!

I am vesponding to your request for the Department of Bducation's
views on the proposed draft bill “Americans with Disebilities Act
of 1989" ("the ADA").

As proposed, the ADA would prohibit discrimination sgainst
qualified individusls with a handicap in employment, public
servicea, public acoomodations and services operated by private
entities, and telecommunicetions relay services. Among other

, the bill describes both generally end by category the
gorns of discrimination prohibited.

The ADA would expand civil rights coverage to gualified Americans
with dissbilities who participate, or attempt to participate, in
programs or activities that éo not receive Federal assistance.
Bowsver, since most recipients of Federal assistance would be
subject to the prohibitions against digcrimination under both
section 504 of the Rshabilitation Act of 1973 and the ADA, we
believe it very important to avoid or limit the confusion and the
adninistrative and litigation costs that ocould result because of
overlapping requirements or potentislly inconsistent standards in
section 504 and the ADA.

rtunities for such problems cccur most seriously in section

3 of the ADA. Bection 302 of the ADA states that no quealified
individual with e disability shall be excluded from perticipation
in, be denied the bensfits of, or be subject ¢o discrimination by
s State or-local- government. Section® 504, -after-peassege of the
Civil-Rights Restoration-Act of-1988,. spplies. similar require-
.ments_to 811,-0r virtuslly all,~State and -lccesl-agencies. This
Tepetition could csuse confusion and unnecessary new litigation
_purdens for States and localities and for the Federal government.
There 18 no need to Guplicate in the ADA a standerd slready’
eppliceble to States and localities under section 504.7 There-
~fore, we reccamend thst section 302 of the ADA either be deleted
or, at a minisus, moved to a title with genersl applicability and
smended to inoclude a provision stating that the standards arre
cosxtensive with those of section 504.

I
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7 coverage of csrtsin drug users and eddicts based on requirements
i (a2 :2otion 101(b)(2) of the @raft bill) similar to standards

used in the Rehabilitation Act of 1973. The ADA langusge differs
from the reguirements in the Fair Eousing Aot of 1988 (P.L. 100- ;?
430) that apecificslly exciude the ',.:curt.nt. illegal use of or.
“sddiction t© & controlled substance...® es & handicapping
condition. - Therefore private entities, perticulerly in the
housing f£ie1d, would, without an smendment to the Rehabilitation
Act or the ADA, be sudbject to different standards.

fic
for to Other Gepartments end sgencies as to tha speci

piloe of civil rights coverage in areas that are within their o
particular jurisdiction. MNowever, where sppropriste, we would
happy to provide technical and other comments on the draft

proposal.
Sincerely,

Acting Gensral Counsel
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The Eomorable Richard G. Darman

Offico of t and Budget
] Innnzl-n
Washington, D.C. 30503

Dear Mr. Darmant

This {8 in response to your request for views of the Department of
::;glpo:tation on the "Americans with Disabilities Act of 1985," a

*®o establish a clear and rehensive prohibition of
discrinination on the basis of handicap.”

with respect to the Department of !rcnsgortation, this bill
res the Becretary to ilssue lations, no later than 180
days following enactmsnt, that would:

(1) I.Tuirt public and private entities to lease or purchase
sew vehicles that are readily accessible to and usable by
individuals with disabilities, including individuals who use
vheelchairs;

(2) Require public entities, otornttng gixed route bus

tems, to provide supplemental paratransit services
sufficient to provide individuals with disabilities, who
eannot use fixed route public transportation and other
individuals associated with thea, & ou::azablo level of
service as is provided to individuals who can use fixzed route
transportation systems;

3) I:Tulro that a;v lic and private transportation
iaolli es be readily z::olliblc to and ulnblopgy individuals

with disabilities)

(¢) Require key stations in rapid, comsuter and light rail
:I::Ill to be made accessible within 3 years, except that the
limit may be extended up to 20 years for extraordinarily
expensive structural changes to, or replacement of, existing
facilities necessary to achieve program accessibility)

lanabde o ol

AR

(5) Require intercity, rapid, light, and commuter rail
systems to have at least one car per train that is accessible
. to individuals with disabilities in no less than $ years)
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(6) Boguire summmnities operating demand TR
Yy, 0 sz lease wahicles that are
acosasible to viguale with disadbilities wmaiie the entity
can demonstrota that the system, when vicwed im 1ts entirety,
ides a level of service equivalent to that provided to

general public) and

(7) exis facilities, that are altered in a
|ARNGYr t ooculd affect the usability of the facility, to be
altered in a manner that, to the maximum extent feasible,
oervice areas are acoessible to individuals with
disabilities.

t has concerns with scme of the provisions of the

The Departasn
bill, as follows:

"

-
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The irement for duplicate systems is unreascnable. %This
wul.:‘ﬁpon unduly burdenscme costs on transit providers.
It would be extremely difficult for transit tems tO meet
the requirement of supplemental paratransit, addition to
the reguirement of Section 303(b) for accessible mainline bus
service, which we estimate to be about $20,000 per full-size
bus, without massive additional federal financial assistance.
Also, this requirement i{s an unequivocal mandate with no
ision for evaluation on a case-by-case basis, or
consideration of local area concerns. In 1986 the
Department, in rt of a final zule on transit
umubui : ©8 ted that the ocost of such a requirsmsant
.oould be up to $180 million a year, without an advance
‘geservation requirement. '

Secsion 303(g)() == Kav Btations

The Departmsnt’'s 1979 Section 504 regulations for public
transit systems, which would have required modifications at
only about 40 percent of existing mass transit stations
'Eaud out over 20 to 30 rs, wvas found a federal Court
° 1s to have imposed undue financial son local
transit systems. This bill’s requirement that mass transit
facilities be made accessible in no more than 20 rs, would
be more costly and eould not be met On many traasit systeas
without massive additional federal financial essistance.
According to DOT estimates, this bill’s regquismpesnt could
cost more than §$30 million a year for commuter smil alone.
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Saction 404(a) =z Begnlations

This section disects the Secretary of to fssue
gogulations within 180 days for transportatica ioces
eperated by privete gatities. These reogula would atfect
BOBE t:un:tzrtat&an services that the t has never
segulated before with respect to disability metters such es
|ass transportation services provided by privately ?nud
entities. ®Thus, it would be unrealistic to expect the

hee at to develop a regulation within this short time
peried.

The Dapartment of Transportation has long supported accessible,
son-discriminatory treansportation systesms through research,

o)

i financial assistance to nstration projects, mass transit and
transit tems, and lgation of regulations responsive to
egislative directives. have, in furthering this objective,

boen mindful of ocourt decisions oconcerning reasonableness of ocost,
i while directing utilisation of rescurces maximise benefits for
= persons with dlisabilities.

In light of limited federal and state financial rescurces to
support mass transportation, the excessive costs and unrealistic
deadlines imposed this bill would impair the viability of major
segments of the nation’s pudblic transportation system.

This legislative proposal has been analysed in accordance with the
inciples and criteria oontained in Sxecutive Oxder 12612. The
: partment’s analysis indicates that this bill would require
extensive financial outlays by the states.

fhank you for the opportunity to ccmment on this legislation.

L

Sincere 1’ ’

Rosalind A. Knapp
Deputy General Counsel

&
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» Wuc Po4Gy 0L£1Te
From: Prezk 8. Gwalsy 59

Date: Agcil 10, 1999
} ~ ¥ Aasricans with Disabilities Act of 1989

LI

Pursuant to our discussion en Friday April 7, 1989, 12 have
rosearched further the 4issues and data relating to proposad
legislation strengthening the legal protections aocorded
disadled individuals.

The °Amsricans with Disabilities Act of 1909° as drafted is
intended to nibit discrimination against individuals oz the
basis of icap. Although Pederal legislation, Title V of the
Rehabilitation Act of 1973, as amended, already exists
concerning discrimination against individuals with handicaps, the
existing lav 4is limited to programs or activities geceiving
Federal financial assistance, ezescutive agencies or the U.8.
Postal Barvice.

All Pederal oontractors and grantees are subject to the general
prohibition against discr tion en the basis of handicap
contained in Becticn 8504, 29 U.8.C. 794. It was closely modeled
on the Civil Rights Act, and is intended to offer hnuﬁnspd
individuals employment, educational, and recreaticnal goals fres
of the additional unumt discrimination against them. It is
basically an antidiser tion provision which impcses few, if
any, au{muﬂ requiremants.

gection 803 of the Beshabilitation Act, 29 U.B.C. 793, requires
all firms with Pedaral prime and first-tier subcontracts in
excess of $2,500 to agree to °take affirmative action-to employ’
and advance in employment qualified individuals with-handicaps®
as defined. Regulations uuxrcﬂ and ating the
statutory sequiremsnts are at 41 C.F.R. Part 741. The
regulatory requirements include °reascaable tion® to the
physical and mental limitations of an employes or applicant
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egnlezs the CITTTUIE can Gcaonstrate that such &n ascemaocdation
ship cn the conduct of the eontractor's
Susiness . G ef the oontracter's aooccamodation
ebliguticns 05O 4 by "(1) Business aeccesity and (3)
ginancial oost GE s.% 41 C.7.R. 60-741.6(4).

e

Inplementation of ths affirmative action roguirememt is in two
tiers. Pirst, all peine contracts and first-tier gudoontracts in
excess of 93,800 must includs the pasic affirmative action clause
ibed ¢1 C.P.R, 60-741.4 and uoo?ontd in the Pedoral
"i' a-,.o m; ﬂ.:'y
governzant er suboontra (i.0. Lixns) bholding a
contract of $80,000 or more and having 80 or more employess shall
pzno and ni.nutn a wvritten affirmative action program "at
o8 ] » u'ats.ng’ gorth m mf:hnctt;r.'l '1;::1:.'
' proosdures for ooup v [} tive
ml?:mu. including "reascnable .’u_muua.- 41 C.T.R.
=T41.8.

b Basod o an analysis of {nformation frea the Federal Procuremant
( Data Canter, We estimate that at least 50,000 prima oentracting
) giras representing in excess of 75,000 d4ndividual
| establishments) are presently subject to the substantive
requirements of Section 803. ot e 2irms, approximatsly
45,000 or 90% are small businesses within the procuresent sise
dazinitions of 13 C.F.R. Part 131. The EEOC estimates that the
pumber ©f prime and subcontracting firms 4in the Righsr tier
($50,000 in eentract receipts and at least B0 exployeas) is
approximately 18,600 representing scme 90,000 establishmants.

'- By oontrast, expansion of the substantive requirssants ocntained
4n Title II of the draft bill to all firms having 15 or more
employees would o©over approximately 686,244 tirms. 1z the
eoverage threshold were raised to 25 employees, approximately
428,024 firms would be eovered. If the ooverage threshold were
raised to B0 employess, roximately 185,917 firms would be
ooversd. Also, we nots tha although neither the Rahabilitation

, Act nor the draft bill contain the two-tiered approach to

i rog:nury isplementation, such an spproach would seem to oarry
vi 4t a significant savings in oompliance, or at least

perwork burdans. Mote that the present "§50,000 and 30

employee” tier ion is gquite broad. PFor exaxple, a 45

loyes f£ira with §800,000 {n snnual Pederal oontract recelipts
would still be in the lover compliance tier.

At this point, it is clear that a great number of small firms
vould be affected by the draft pi11, although it is impossible to

cifically calculate the costs associated with it, especially
vithout implementing regulations. Hovever, I @o BEve a nuamber of
concerns about the ot on the saall busishes oommunity.
pirst, this bill would cause small quz:ln to Bake
expenditures 4n the nature of direct eapl ocosts and
continuing maintenance opsts. %o our Xnowledge, no one bas
estimated thess ocosts. Second, whatever the oosts Aare, they

+0

e
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o fhoes deme e Gves which to Ppresd costs s
slowadh, B3 thoy have the same opportunities for
1 e 2 Job restrusturing 6 sovemant
'égfmn “&hout Lscroasing “ﬁ.:!}
sive % cros
gaticn, and Sho @saft language, mmv mﬁ
those ocurreontly ooatained in tha ilita ’ s
eignifiocantly the 1litigation 1liability of a ema
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|nugglnu\ﬂmulu7ervonTunnv1:nanim*
YWABMINGTON, D.C. 30807

AR || 182

3 pert J. pellicel
:ﬁtt:g of Mana atssgd pudget
Washington, p.C. 20

Dear Mr. Pellicci:

¢ the
:zu 1 of a majority ©
reoquest and on beba e
mmﬁi in sutmlteing the U8RI 1L b tne
ssion’s © y
'Aaozzg::gyvith pisabilities Act of 1989

increase in
ire a significant ibilities
b CO.Nl.'loi;'tti :;gztioncl .ntotc"'nz i::ggg;ns in
e e bill. Also, we would recomnen
. L]

several areas:

TION
TITLE 1--GEWERAL PROHIBITION AGAINST DISCRIMINA

jes including
{ts covered entit drugs by
pacts 101(2?:?')432: Pthe current use e :%;gﬁgltgrprogorty
: employers to Tod) g abuser not pose & diTect o, TlT orrently
i an alcoholic °’£ others...” and that p.r.on:61:0°t threat” to the
' te t:;i:::.z sasss OF Snzoctigginoiag:::q: is similer but not
con thers. ’ #inition of
health or safety °£t: ns contained in the de c) of the
{dentical to limitatio s” in section N A (. ubsection
"2:;{&?2:%;§§‘§c2'2§1§333, as anended, 29 U.8.C.A. 8
706(8)(3) & (C) (West Bupp. 1989):

See

the bill should :
nol and drug abuse, e the use ©
With respect tgo;t:: are not cbgiﬂ‘t.d ‘°¢232g3°by alcohol
nake clear th.zn.?ﬂo workplace nor ""“nd:ﬁidull Sl
illegal 2;32: regardless of vhith‘i ':ziggh.rl. s i
\ giigigg thrests to Pro :§2§t°:1§§£' sting case lav interpreting
is cons ’lﬂhl.x'!*
interpretotic? the Remabilitation i sw'l B yalters, 620
section 642 P.Supp. 481 (w.D. Tenn.

Bpiger F. 1984) MW%WM:
F.Eupp. 7213(3.2‘;”. 1213 (D.D.C. 85);

’

B Supp. 511 (D.D.C. 1983).

11. EMPLOYMENT
(ug'xrﬁ 201. DEFINITIONS)

hile
¥ er” in section 201(3), ¥ alls to
me getiatuion of ERITNEL LnaTouaT qovermntete: ¢
clearly in
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Mr. Robert J. Pellicel
Page two

do so licitly in contrast to section 701(a) & (b) of Title VII
?g th:,g vil Rights Act of 1964, 42 U.8.C. subsection 2000-e(a) &
) (1982).

This section also proposes tO COVer SEployers with 15 or
more employees Ln-odintoll, similar to current coverage of Title
ViI. HNowever, when enacting Title VII, Congress adually phased
in employer coverage, starting with those with 100 or more
employees, who were given a year's notice, and extending coverage
to smaller employers progressively, over a riod of several
years. In view of the significant new 1 obligations to be
established by the ADA, we would recommend & similar phase-in of

employer coverage.

(SECTION 202. DISCRIMIMATION)

In contrast to existing regulations implementing section
504 of the Rehabilitation Act, the bill ¢alls to establish
factors to be considered in determining whether an exployer has
demonstrated "undue hardship” (sectlon 202(b)(1)(A)). BSome
definition or standard for undue hardship should be provided in
order that ple with disabilities, covered employers and EEOC
can gauge whether an employer’'s denial of a particular
accommodation is unlawful.

Unlike section 504, this legislation would apply to
employers who receive no federal money &8 well as those who do.
In Consolidated Rail Corporation v, Darrone, 463 U.8, 624 (1984),
the Supreme Court isdicated that Congress intended federal
contractors and grantees to bear the costs of loying people
with disabilities as a guid pre quo for the rece pt of federal
funds. Id. at 634 n. 13. Absent this guid RIo Que, applications
of section 504 standards may result in a weakened accommodation
obligation.

Therefore, the Commission recommends that any potential
diminution of the accommodation obligation should be avoided by
establishing adequate undue hardship criteria making clear that
exployers are obligated to make needed accommodations unless the
employer can demonstrate that it lacks the financial or other
capacity to do so.

To assure consistency with standards established in
Rehabilitation Act regulations, we would recommend gevising line
12 of Section 202(b)(1)(C) to refer to essential "functions”
rather than "components” of the particular employment position.

The Commission believes the inclusion of "reassignment” as &
ceasonable accommodation in section 202(b)(2)(B) is consistent
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with the Cozmission’s interpretation of Section 501 of the
Rehabilitation Act in Ignlzig_x4_n,j‘2‘l* (Petition Mo. 03840005
(Septenber 4, 1984;) upheld, 30 M.8.P.R. para. 471 (Special
Panel, 1986)).

(SBCTION 204. RECULATIONS)

This section would require the Commission to issue
implementing regulations 180 days after enactment of the
logislation. We believe that the 180-day requirement is
unrealistic and cannot be met, given the complex nature of
handicap discrimination issues, requirements of the
Administrative Procedures Act for publication of proposed and
£inal rules for public comment, and additional requirements
pader Executive Order 12067 to circulate the rule at each stage
to federal agencies for comment, prior to publication. We
recommend returning to the one-year requirement proposed in the
1988 version of this legislation.

This section also directs the Commission to lssue
regulations to carry out the ltatutorg -iloynont requirements
"consistent with the authority under Section 713 of the Civil
Rights Act of 1964." Section 713 does not authorize the
Commission to issue substantive ro?ulationl, but limite its
authority to issuance of procedura regulations and
Lntarzrctative guidance. A limitation of this nature could
inhiblt the Commission’s ability to implement the Act
effectively. Section 204 should be revised to provide the
Commission with substantive rulesaking authority.

(SECTION 205. EMPORCEMENT)

Section 205 incorporates the remedies and procedures of
sections 706 and 707 of Title VII and of the 1870 Civil Rights
Act. Section 706 grants to the Attorney General the exclusive
authority to litigate employment discrimination clains niain-t
state and local governments. The Commission believes this
authority should be explicitly granted to the Commission.

The Commission believes that simply incorporating section
707, granting the Attorney General exclusive authority to bring
pattern and practice litigation, is insppropriate as that
authority was subsequently vested in the Commissiom pursuant to
707(c). Rather than incorporate Section 707 verbatia, the
Commission should be explicitly granted pattern and practice
litigation authority without reference to the Attorney General.

The bill fails to 1ncorgornto sections 709 and 710 granting
the Commission needed asuthority to conduct investigations,
inspect records, require recordkeeping and cooperate with state
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Page four

and local fair employment agencies. Tinpally, inco ation of
remedies and edures of the Civil Rights Act of 1870 provides
people with disabilities remedies parallel to those available to
victims of racial discrimination. Unlike Title VII, however, the
1870 Civil Rights Act does not require exbaustion of
edninistrative remedies and pernits compensatory and punitive
danages .

We are concerned about the provision in section 205 that
ensbles f£iling of a complaint or a civil action by an individual
who believes that he or she "is about to be subject to
discrimination”. This provision departs from the traditional
legal concept of when @ cause of action arises. We wish to
exphasize the potential drain on Cozmission resources that could
be caused by encouraging the filing of speculative complaints.
We urge deletion of this provision.

(BBCTION 206. EFPECTIVE DATE)

As drafted, the ADA would take effect i-nodiattli on
enactment. This would not allow time for the Commission to
develop regulations, establish complaint processing procedures,
acquire needed staff and otherwise prepare for its new
obligations. It could result in an “instant backlog”. We have
recommended & One-year riod to develep regulations. This sanme
period is needed, we believe, to develop other adnministrative
procedures for effective ilpioaontltion of the Act. Therefore,
we recommend that, as with Title VII, this legislation take
effect one year after its snactment.

MISCELLANEOUS COMMENTS

Pecause this Act is att ting to provide pecple with
digabilities protections parallel to those iacluded in the Civil
Rrights Act of 1964, it also should amend Section 501 of the
Rehabilitation Act to parallel Section 717 of Title VII of the
civil Rights Act. We would, therefore, recommend that the first
sentence of section s01(b), 29 U.5.C. § 791(b) be asended to

read as follows:

gach department, &gency, and imnstrumentality (including the
United States Postal gervice and the Postal Rate Commission)

i{n the executive branch
- ale - -'--" r.oa

Panara e aving Office), shall, within one pundred and
eighty days after the date of enactaent of this Act, submit
to EEOC end to the Committee an affirmative action froqum
for the hiring, placement, and advancement of indiv duals
with handicaps in such department, agency, {pstrumentality
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Pinally we emphasise that EEOC would require a substantial
increase in staff and budget to carry out its obligations under
the proposed legislation, which we anticipate would have a great
impact on the ageancy’s iaventory of complaints if enacted.

BEOC’'s investigative, legal and support staffs in ngoncI
field offices would increase with enactment of this legislatlion.
Headquarters staff, to provide oversight and guidance on
enforcement of the new provision as well as administrative
support services for the additional Yorlonnol, also would
increase. EEOC’s investigative and legal staffs would require
training in implementing the employment aspects of the Act.
Office space in the agency’s offices nationwide would need to be
expanded to accommodate the additional personnel.

Although it is difficult to assess precisely the budgetary
impact of this legislation on the agency because there are n0
available statistics on the number and complexity of complaints
EEOC might receive, we note that any legislation imposing such &
major increase in function would have to be accompanied by
adequate staff and budgetary resources.

s

Clarence Thonas
Chairman

cct All BEOC Commissioners
Charles Shanor, General Counsel
Deborah J. Graham, Director of Communications
and Ltgillntivo Affairs
Richard Komer, al Counsel
Pamela Talkin, Chief of Staff
James Troy, Director of Program Operations
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U.8. DEPARTMENT OF LABOR

SECRITARY OF LABOA
WABHINGTON, DC.

The Honorable Richard G. Darman
Director

Office of Managemant and Budget
Washington, D.C. 20503

Dear Dick:

This is in response to your request for our views on the draft
bill, "Americans with Disabilities Act of 1985." The purpcose of
this legislation is to provide a oomprahensive national mandate
to end discrimination against individuals with handicaps and to
provide standards for addressing such discrimination which
parallel in scope the protections enjoyed by minorities and
others under various other anti-discrimination statutes, such as
Title VII of the Civil Rights Act of 1964 and Section 504 of the
Rehabilitation of 1973.

The Department of Labor supports tha objectives of the proposed
bill. However, we do have the following concern, cocmmants, and
technical changes regarding both the bill and the summary.

Beginninz with the bill, wve read several provisions of the draft
legislation as raising some serious concerns based on their
potentially enormous impact on the cost to plan sponsors main-
taining private employee benefit plans, and, thus, their poten-
tially negative impact on employment opportunities for individ-
uals with pre-existing medical conditions. While we acknowledgc
the bill's attempt to address major concerns of employers by
restoration of language limiting both the definition of “impair-
ment" and the duty to make “reasonable accommodation," our
comments specifically concern Sections 101(a) (1) (A), (B), and (C)
of Title I and Section 202(a) of Title II, which we interpret as
follows.

It would appear to us that the draft bill, which does not amend
the Employee Retircment Income Security Act of 1974 (ERISA)
directly, could nevertheless prohibit plans regulated under ERTSA
from excluding coverage of pre-existing conditions. It is common
business practice for employee benefit plan sponsors to exclude
from coverage under their disability or health insurance plans
any pre-existing condition (e.g., medical conditions existing
prior to employment with that particular employer). Because
Section 3(1) defines a "physical or mental impairment® without
respect to its cause or the point in time at which it arose, the
draft bill could be interpreted to require plan sponsors to
provide disability benefits or medical services for medical
conditions that arose prior to thc employment of a particular

cmployee.
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It would also appear that the draft bill could limis the ability
of plan sponsors to select those types of medical sarvices which
would and would not be sligible for reimbursaement under a plan.
Eaployment-based health insurance plans typically define the
medical services that are reimbursable under the terms of the
plan. For example, a benefit plan may reimburse covered services
for hospitalization due to surgery but not for psychiatric treat-
ment, or reimburse expenses for tha purchase of drugs related to
hospitalization for acute illness but not for chronic conditions,
such as diabetes or hypertension.

Under the broad language of Sections 101(a)(1)(B) and (C),
prohibiting the denial of unegual or less effective benefits on
the basis of handicap, described above, it ocould arguably be
discriminatory for a plan not to reimburse medical expenses
associated with a hundioapiing ohronic condition aven though the
glnn wvas intended only to insure against acute illness. We
elieve it is nacessary to clarify the draft bill's intended
effect with respect to the two issues identified above. 1In the
event that these ambiguities are resolved in a manner that would
preclude pre-existing condition provisions in plans, or limit a
plan sponsor's ability to determine what types of medical expen-
ses would be reimbursable under the terms of the plan, it would
then be essential to determine the size of costs imposed on the
employment-based health and disability systems before passage of
the bill. In the absence of appropriate policy and cost benefit
analyses to ascertain the magnitude of the bill's impact on
private employment-based health and disability plans, we would
have very serious reservations about enactment of these two

provisions.

We note that Section 602, the anti-retaliation provision, which
is virtually identical to Saction 704 (a) of the Civil Rights Act
of 1964, apparently dces not contain enforcement provisions.
Since Section 602 was apparently taken from S8action 704 (a) of the
Ccivil Rights Act of 1964, consideration should be given to also
adding the other subsections of Section 704 which provide en-
forcement procedures and sanctions.

We note that the bill i{s alsoc unclear as to what extent its
protections apply to individuals with a drug or alcochol related
impairment. The only mention of this kind of situation is in
Section 101(b)(2)(B) (i), the qualification standards for defen-
ses. This section scems to imply that the bill would make it
illegal to discriminate against people with such impairments if
the impairment did not "... imposc a direct threat to property or
the safety of others in the workplace or program." We believe
that this provision should be further scrutinized to ensure that
it is consistent with recent legislation to promote a drug-free

workplace,
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Section 5153 of Public Law 100-690, the Anti- Abuse Act of
1988, roguires Fedsral occntractors to provide a free work-
place. Employecs arse to be notified that the unlewful manufac-
ture, distribution, dispensation, possession, or uss of a con-
trolled substance in the workplace is prohibited. Thus, the lack
of a "direct threat to property or the safety of others"” is not a
defense in that situation. Similarly, such contracters can be
suspended, terminated, or debarred from further contracts if a
number of employees have been convicted of violations of criminal
drug statutes occurring in the vorkplace. Consideration should
therefore be given to vhether the defense in the draft bill
ghould be reexamined in light of the drug-free workplace reguire-
sents.

Similarly, another matter that we feel noeds clarification in
tarms of "safety” issues regards sections of the bill that deal
with the creation of criteria or standards that individuals with
disabilities must meet in order to qualify for jobs or other
activities, e.g., Section 202(b) (1) (C). It would be helpful if,
either in the bill itself or the legislative history, specific
mention is made of the fact that the safety and health of both
the individual with the impairment as well as the safety and
health of other individuals would alsoc be a valid criterion for
job eligibility.

Overall, we believe that this legislation has the potential to

-~ increase labor costs. While much of the increased labor cost to
pusiness would affect the transportation, public accommodations
and telecommunications industries, any cost increases will fall
most heavily on small business. In addition, the requirement of
job restructuring could be problematic for large companies and
certainly detrimental to small companies which are leas able to
reassign employees or to have a poel of workers from which to
draw when restructuring jobs.

Because of this, we think that a further clarification of the
term "reasonable accommodation" would be helpful. Under Section
202(b) (1) (A) employers and others are requirad to provide reason-
able accommodation unless they can demonstrate that the accom-
modation "would impose an undue hardship on the operation of
(the] business.” While the pill (at Section 202(b)(2)) gives
examples of reasonable accommodations, it nowhere explains how to
assess "undue hardship." 1In our view, the concept of undue hard-
ship should include consideration of at least the financial cost
of the accommodation, and other legitimate factors of busincss
neccesity (cf., Department of Labor regulations implementing
section 503 of the Rehabilitation Act at 41 CFR 60-7¢1.6(d)) .
Moreover, court decisions in other areas, such as occupational
safety and health, could be of assistance in further interpreting
this concept. For instance, that area of the law has becn inter-
preted to include considerations of technological as well as
economic feasibility. By analogy, in the handicap area employcrs

s-leg_748_006_all_Alb.pdf Page 71 of 219



._f."'f;*

o
j:

f
fﬁiu‘_(

This document is from the collections at the Dole Archives, University of Kansas
http://dolearchives.ku.edu

&

should be required to explors vhether recent or eaerging technol-
ogy might provids a workable means of Accommodating a handicapped
employee or applicant.

Finally, we feel that the bill contains a sonevhat narrow empha-
sis in the area of accessibility by focusing attention primarily
on physical barriers imposed upon individuals with vheelchairs,
Such a focus excludes individuals with hearing and visual impair-
ments that may also limit accessibility. We note that Title IIT
©f the bill provides specific requirements in vehicular modes of
ground transportation, such as buses and railway cars. It would
appear that it was intended to cover "other modes of conveyance,"
see Section 303(a), but Rerely omitted a specific requirement for
those other modes. We recommend that the other modes of pass
transportation in section 303(a) be specifically covered.

With regard to the bill SuEnary, we note that on page 3 under
"Title III: Public Services,"” the first sentence states that
S8ection 504 of the Rehabilitation Act of 1973 enly applies to
entities receiving Pederal financial assistance. This statement
is not entirely correct. That section also applies to Federally
conducted programs as well.

In addition, we would make the following change to item 4 on page
4: '

In those communities with fixed route buses, there must
also be a paratransit system to serve those individuals
with handicaps who cannot get £o or use fixed route
buses. (Added language underlined.)

We are recommending amending the language in this sentence be-
cause some blind individuals have been denied use of paratransit
systems in communities with fixed route buses. Our change recog-
nizes that, although they can use fixed route buses, they may not
be able to get to such buses. 1In view of this change, we would
also recommend a corresponding language change in Section 303 (c)
of the bill, regarding paratransit as a supplement to fixed route
bus systems.

Also, on page 5 of the summary under "Title IV: Public Accommoda-
tions and Services Operated by Private Entities," we suggest
changing examples 2 and 3, as follows:

(2) -a refusal to make reasonable modifications
in rules and policies and procedures when necessary to
afford meaningful opportunity unless the entity can
demonstrate that the modifications would fundamentally
alter the nature of the pProgrem[:] or oparations of the

business:
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(3) -a ¥8Pyzal to provide auxiliary aids and
services unless entity can demonstrate that such

services would result in undue (burdesn] (/)

-lp - "

We believe that the change in the second example accomnodates the

" ¢act that the protections offerad by the bill extand to situa-

tions invelving Federal, State, and local governzent Troqrumi as
waell as to private smployer businesses. The change in the third
example maXes the same point, and, in addition, substitutes undue
"hardship” for "burden" to employ the term of art used in employ-
pent discrimination law and to track 1an!uaqo used in Section
202(b) (1) of the bill concerning discrimination for fallure to
make resasonable accommodations.

Insofar as purely technical changes to the bill itself are con-
cerned, in Section 3(2), in the main definition section, we note
that "State" is not defined consistently with the term "State" as
it appears in Section 201(4), the definition section of Title II,
which provides that the terms have the same meaning as in Sec-
tions 701 of the Civil Rights Act of 1964. These definitions
gshould be harmonized throughout the bill for consistency.

In Section 405 of the bill, the citation for Section 802(i) of
the FPair Housing Act should be cited as 42 U.S ° *2(4).

The foregoing remarks represent the views of the Departme -t on

the initial draft of this bill.
with my warmest regards,

Sincerely,

Elizabeth Dole
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United->States
AeT.B-C-°B

The United States Architectural & Transportation
Barriers Compliance Board

APR 11 1983

Mr. Barry White

Chief, Education Branch

Office of Management and Budget
Room 7019

725 17th Btreet, N.W.
washington, D.C. 20503

Dear Mr. White:

on April 4, 1989 the Architectural and Transportation Barriers
Compliance Board (ATBCB or Board), as requested, submitted comments
to OMB on the proposed Americans With Disabilities Act (ADA). The
Board indicated support for the concept of the Act and offered a
variety of technical comments that would make the proposed
legislation more consistent with the legislation and standards the
Board is mandated to enforce. A copy of those comments is
attached. In our previous comments Wwe did not detail any
additional staffing necessary oOr additional costs that the ATBCB
would incur with the passage of the ADA. The purpose of . this
letter is to detail those additional costs.

As you are aware, if the Act were to become law the ATBCB would
have the primary responsibility of developing, issuing and then

- maintaining minimum guidelines and requirements for accessible
design of vehicles used to provide public transportation. Based
on our experience with our current publication, *"Minimum Guidelines
and Requirements for Accessible Design,"” (MGRAD) we would need an
additional staff of two permanent FTE positions at a GS 12 level
to develop and maintain the standards. Additionally, based on our
sxperience with MGRAD, we would require approximately $80,000 every
other fiscal year to contract for technical research projects to
keep the minimum guidelines up to date by incorporating new
technical developments and fine-tuning of the design standards. It
is also likely that the Board would require additional office space
and equipment for the additional staff. In summary the Board would
require approximately $50,000 additional funding beginning with the
first fiscal year of the Act, and approximately $178,000 in later
fiscal years.
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Mr. Barry White
Page 2

It should also be noted that with the passage of the ADA we expect
the Board would be required to provide a significantly increased
level of technical assistance to state and local governments and
private organizations falling under the jurisdiction of the ADA.
The ADA contemplates that in addition to the guidelines developed
by the Board for transportation, local and private entities would
follow the American National Standards Institute's accessible
design requirements (ANSI 117.1-1986). In an effort to make
private and Federal design criteria consistent the Board has
recently incorporated ANSI design requirements into our MGRAD
requirements. The Board is the only centralized national
organization staffed to provide technical support and assistance
on the design regquirements. We currently respond to approximately
4000 requests for technical assistance each fiscal year. With the
passage of the ADA we would expect this level to increase. We feel
that we could adeguately respond to this increase with the two
additional staff.

In summary, if the Americans With Disability Act were to be passed,
the Board would request an annual appropriation of $2.1 million in
the first two fiscal years of the Act and $2.18 million in
subsequent fiscal years. We would request a total FTE of 29.

% 4

Lawrence W. Roffee, Jr.
Executive Director

Sincerely,
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The Americans.With Disabilities Act:
How Was It Developed?

W'hen the National Council on the Handicapped recommended in its
1986 report to Congress that the legislative body enact a comprehen-
sive equal opportunity law for people with disabilities, no one knew just

___what task lay ahead. Sandra Swift Parrino, chairperson of the council, an- -
ticipated that details of such legislation would be hammered out by con-

gressional staffers. But when 1987 rolled around and nobody had begun
to draft a bill, the council decided to take matters into its own hands.

"We recommended it and thought someone would write it, but nobody
did,” Parrino said. "We took a rather bold step. We said if nobody else is
going to write it, then we will."

After consulting with former Sen. Lowell Weicker (R-Conn.), the council
began the lengthy and arduous process of creating what is believed by many
to be the most important piece of legislation ever introduced for people with
disabilities. Lawyers were brought in to put into appropriate language the
recommendations offered by the National Council in its 1986 report,
"Toward Independence."” Though the council was created in 1978 as an ad-
visory board within the Department of Education, 1986 marked the:first
time it officially acted in its new role as an independent agency. Its new
status was the result of the Rehabilitation Act Amendments of 1984.

The council’s goal, as stated in "Toward Independence,” was to create a
bill that would be more comprehensive than existing laws and that would
clear up other problems with current statutes. "A problem with existing
laws," the report said, "is that their coverage is not nearly as broad as laws
prohibiting discrimination on the basis of race, religion or national origin.
Many types of activities, such as employment by agencies engaged in in-
terstate commerce, public accommodations and housing, are covered by
laws prohibiting other types of discrimination, but not by laws prohibiting
handicap discrimination.

"Because of their narrow coverage, handicap nondiscrimination laws fail
to serve the central purpose of any human rights law -- providing a strong
statement of societal imperative. An adequate equal opportunity law for
persons with disabilities will seek to obtain the voluntary compliance of the
great majority of law-abiding citizens by notifying them that discrimination
against persons with disabilities will no longer be tolerated by our society."
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A Long Time Coming

The idea was not a new one. Parrino, who has been an advocate for
people with disabilities ever since her disabled son was born more than 20
years ago, remembers people talking about the need for such a law even

" back.then. Parents became frustrated when they realized they had no
recourse for discrimination against their children ‘with disabilities, that™
there was nothing they could do when a restaurant would not allow the
child to eat there because "it might disturb the other patrons.” Politicians
were approached, Parrino said, but nobody was willing to take on the dif-
ficult task of proposing such a major piece of legislation. Later, when the
Rehabilitation Act of 1973 was passed, the impetus for a larger, more com-
prehensive bill waned. It did not take long, though, for people with dis-
abilities to realize that the Rehabilitation Act alone was not going to afford

them protections in the private sector.

A 1986 poll entitled "Bringing Disabled Americans into the Mainstream,”
supported the argument that a comprehensive anti-discrimination bill was
needed. Conducted by Louls Harris and Associates, the poll showed that
people with disabilities encountered discrimination as part of their everyday
lives. Respondents identified a variety of discriminations they had ex-
perienced, including workplace discrimination, denials of life and health
insurance, denials of educational opportunities, lack of access to public
buildings and public bathrooms, the absence of accessible transportation

and various forms of social rejection.

But even with such statistical backing, there still were those who felt
that a comprehensive anti-discrimination bill would be too big a step to
take. "Some people told us the timing was wrong," Parrino said, "but we
went ahead anyway. The measure, drafted with the help of Weicker's staff,
was included in the National Council’s follow-up report to Congress, "On
the Threshold of Independence.” The report, by way of introduction, noted
that while "there have been some significant, albeit limited, legislative ad-
vances achieving some of the council’s equal opportunity proposals ... the
major efforts, especially regarding the enactment of a comprehensive equal
opportunity statute, have only recently begun to gain momentum.”

Task Force Gathering Evidence

At about the same time the ADA was introduced, in April, Rep. Major
Owens (D-N.Y.) created a task force charged with investigating the scope of
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discrimination against people with disabilities. Justin Dart, former com-
missioner of the Rehabilitation Services Administration, was appointed
chairman of the Task Force on the Rights and Em powerment of Americans
with Disabilities. Owens also appointed other leaders in the disability
movement to serve on the panel, including Elizabeth Boggs. founder of the
Association for Retarded Citizens; Paul Marchand, chair of the Consortium
for Citizens with Developmental Disabilities: and 1. King Jordan, the new
president of Gallaudet University. - T

Dart and his task force began traveling around the country, gathering
evidence of discrimination. By the end of September, more than 5,500
people with disabilities, families, advocates and service providers attend-
ing forums in 44 states had presented evidence that millions of Americans
with disabilities are still subjected to discrimination in all significant
aspects of life. In addition to collecting testimony, Dart also gave out in-
structions for writing letters describing such discrimination, as well as peti-
tions to be passed around. The thousands of documents submitted by
citizens and organizations are in the process of being analyzed, and the
results will be compiled into a report that will be submitted to Congress in
1989 as proof that passage of the ADA is essential.

Meanwhile, the National Council on the Handicapped is beginning its
own series of seminars designed to inform the public about the Americans
with Disabilities Act. Although the council, under mandate, cannot offi-
cially "lobby" for the bill, Parrino envisions an intensive educational cam-
paign. The council also will meet with groups that may oppose provisions
of the bill, such as the Chamber of Commerce and the Jaycees, to explain
the intent of the legislation. Beyond that, notes Parrino, there is little the
council can do.

We believe this should get down to the grass roots level," she said. "Then
it's up to the states.”
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What Would the Act Do?

« The act would prohibit discrimination on the basis of handicap in
areas such as employment, housing, public accommodations,
travel, communications and activities of state and local

. governments.

. The act would cover employers engaged in commerce who have 15
or more employees; housing providers covered by federal fair
housing laws; public accommodations; transportation companies;
those engaged in broadcasting or communications; and state and
local governments.

« The act would specifically define discrimination, including various
types of intentional and unintentional exclusion; segregation;
infedor or less effective services, benefits or activities;
architectural, transportation and communication barriers; failing
to make reasonable accommodations; and discriminatory
qualifications and performance standards.

«The act would specify those actions that do not constitute
discrimination. They include unequal treatment wholly unrelated
to a disability or that which is that resuit of legitimate application
of qualifications and performance standards necessary and
substantially related to the ability to perform or participate in the
essential components of a job or activity.

. The Architectural and Transportation Barriers Compliance Board
will issue minimum accessibility guidelines. Other regulations
would be issued by the Attorney General, -the U.S. Equal
Employment Opportunity Commission, the Secretary of Housing
and Urban Development, the Secretary of Transportation, the
Federal Communications Commission and the Secretary of
Commerce.

. The act would not repeal Sections 503 and 504 of the Rehabilitation
Act of 1973 and all regulations issued under those sections would
remain in full force and effect.
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« Enforcement procedures would include administrative remedies,
a private right of action in federal court, monetary damages,
injunctive relief, attorney’s fees and cutoffs of federal funds.
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Section-by-Section Summary

Section 1 -- Short Title
Provides that the law may be cited as the Americans with Disabilities
Act of 1988.

Section 2 -- Findings and Purposes

Subsection (a) presents congressional findings about people with dis-
abilities, their disadvantaged status in our society, the seriousness of dis-
crimination against them, and the costliness of such discrimination to our
country.

Subsection (b) provides a statement of the overall purposes of the act
centering on the establishment of a clear and comprehensive national man-
date for the elimination of discrimination against persons with disabilities.

Section 3 -- Definitions

Provides definitions of key terms used in the act, including "on the basis
of handicap,” "physical or mental impairment,” and “reasonable accom-
modation.” The former are defined consistently with their definition in ex-
isting regulations under Section 504 of the Rehabilitation Act of 1973. The
definition of "reasonable accommodation” is drawn from Accommodating
the Spectrum of Individual Abilities, a report issued by the U.S. Commis-
sion on Civil Rights.

Section 4 -- Scope of Discrimination Prohibited

Tells what persons and agencies are prohibited from discriminating
against persons with disabilities. Provides broad scope of coverage in line
with other types of civil rights laws. Includes, among others, the federal
government, federal grant recipients, federal contractors and licensees,
employers engaged in interstate commerce having 15 or more employees,
housing providers covered by federal fair housing laws, public accommoda-
tions, interstate transportation companies and state and local govern-
ments.

Section 5 -- Forms of Discrimination Prohibited

Subsection (a) tells what actions constitute discrimination prohibited
by the law. These include various types of intentional and unintentional
exclusion; segregation; inferior or less effective services, benefits or ac-
tivities: architectural, transportation and communication barriers: failing
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to make reasonable accommodations; and discriminatory qualifications
and performance standards.

Subsection (b) specifies that certain actions do not constitute dis-
crimination. These include unequal treatment that is wholly unrelated to
a person's disability or is the result of the legitimate applications of
qualifications and performance standards that are necessary and related
to the ability to perform or participate in the essential components of the
job or activity involved. Also explicitly defined as not discriminatory are
special programs designed for persons with particular physical or mental
impairments or classes of impairments. i = )

Section 6 -- Discrimination in Housing

This section provides standards regarding the application of non-dis-
crimination requirements in housing. The standards are drawn from the
current version of the disability portions of the Federal Fair Housing
Amendments bill [passed by Congress in 1988]. Their primary focus is
upon accessibility in future design and construction of housing.

Section 7 -- Limitations on the Duties of
Accommodation and Barrier Removal

Subsection (a) provides that barrier removal or reasonable accommoda-
tions are not required to be made if to do so would fundamentally alter or
threaten the existence of the program, business, activity or facility in ques-
tion.

Subsection (b) permits a reasonable period of time, not to exceed two
years, for making substantial modifications to existing buildings and
facilities in order to remove barriers. This period may be extended up to
five years through regulations governing particular classes of buildings and
facilities.

Subsection (c) provides that regulations may permit a reasonable period
of time, not to exceed 10 years, for making substantial modifications to ex-
isting platforms and stations of mass transportation systems.

Section 8 -- Regulations

Subsection (a) calls for the Architectural and Transportation Barriers
Compliance Board to issue minimum guidelines for accessibility of build-
ings, facilities, vehicles and rolling stock. Other parts of the section call
for federal agencies to issue regulations for implementing and enforcing the
requirements of the act, including the following:
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- Employment -- Equal Employment Opportunity Commission

- Housing -- Secretary of Housing and Urban Development

- Transportation -- Secretary of Transportation

« Public accommodations -- Secretary of Commerce

« Federal contractors and subcontractors -- Secretary of Labor

- State and local governments and coordination -- Attorney General

« Recipients of federal financial assistance -- The agency that
provides the federal assistance

Subsection (i) provides that regulations issued under Section 504 of the
Rehabilitation Act of 1973 shall remain in effect unless and until super-
seded by regulations under this act.

Subsection (j) provides that regulations under this act cannot provide
less protection to persons.with physical or mental impairments, perceived
impairments, or records of impairment than now exists under existing Sec-
tion 504 regulations.

Section 9 -- Enforcement !

Establishes enforcement procedures for the requirements of the act.
These include administrative remedies, a private right of action, monetary
damages, injunctive relief, attorney’s fees and cutoffs of federal funding.

Section 10 -- Effective Date
Provides that the act shall take effect on the date of its enactment.

(From the National Council on the Handicapped's
"On the Threshold of Independence,"” January 1988)
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Present Protections -- Where Do They Fall
Short?

In some ways, people with disabilities have come a long way in the past
two decades. Slowly, the public has become more aware of the difficul-
ties associated with blindness, or with using a wheelchair or with having
mental retardation. Gradually, states have begun to pass laws and regula-
tions addressing these difficulties. The federal government also has taken
some action, but most would characterize it as sporadic and piecemeal. In
1973, for example, Congress passed the Rehabilitation Act, which for the
first time took federal action on the issue of discrimination against people
with disabilities. Section 504 of that act, however, applies only to the federal
government and recipients of federal financial assistance. It does not bar
discrimination against the handicapped by the private sector -- those who
do not get any federal funding. Though Section 504 was and is considered
a major statute for people with disabilities, it only addressed one small part
of the problem.

Since 1973, little had been done by the federal government to prevent
civil rights violations against the handicapped. In the last couple of years,
however, momentum seemed to be picking up, peaking in 1988 with the
protests at Gallaudet University. On the heels of that protest, which gained
national attention, Congress passed the Civil Rights Restoration Act, res-
toring the broad scope of coverage for civil rights statutes governing
recipients of federal aid, and the Fair Housing Amendments, prohibiting
discrimination in housing against people with disabilities. Still, many
areas are left open to discrimination -- employment in the private sector,
private transportation, businesses. It is these loopholes that have served
as the greatest impetus for Congress to pass the Americans with Disabilities
Act. The bill would, for the first time, bring together the various statutes
and bills and then add coverage in areas that until now have been neglected.

On the following pages, three of the most significant bills affecting people
with disabilities are discussed: the Rehabilitation Act, the Civil Rights Res-
toration Act and the Fair Housing Amendments. Though they are impor-
tant, it becomes clear that these measures only partially address the civil
rights violations encountered by the disabled.

-12- Page 84 of 219




This document is from the collections at the Dole Archives, University of Kansas
http://dolearchives.ku.edu

The Rehabilitation Act of 1973

Section 501

Section 501 of the Rehabilitation Act requires that federal agencies take
affirmative action to hire, place and advance people with disabilities in
employment. The Equal Employment Opportunity Commission (EEOC)
coordinates compliance with Section 501. The EEOC also has the role of
promoting employment of disabled persons in the federal government,
reviewing and approving federal agency affirmative action plans for the
handicapped, reporting to the president and the Congress on progress and
making recommendations. In the fall of 1987, EEOC issued a directive to
all federal agencies to prepare and submit their affirmative action plans for
the disabled. The EEOC directive also encouraged establishment of agen-
cy committees to assist in affirmative action plan development and to
promote employment of disabled persons within each agency.

Section 502

Section 502 of the Rehabilitation Act focuses on accessibility in federal-
ly constructed, operated and leased buildings. In addition, this section also
addresses broader issues of communication access, transportation access
and housing access for people with disabilities. Section 502 established
the Architectural and Transportation Barriers Compliance Board (ATBCB).
The board enforces the Architectural Accessibility Act of 1968, conducts
studies and makes recommendations regarding architectural, communica-
tion, transportation and housing access for disabled persons and promotes
the development of standards and guidelines for accessibility.

Section 503

Section 503 requires that federal contractors take affirmative action to
hire, place and advance people with disabilities in employment; it applies
to federal contracts in excess of $2,500. Moreover, Section 503 stipulates
that affected employers must make the workplace accessible, must submit
an accessibility plan to the federal government for approval and that, for
"otherwise qualified handicapped" workers, they must provide "reasonable
accommodation” so that the person can perform his job duties. Under Sec-
tion 503, however, the president can waive the requirements when he deter-
mines that special circumstances in the national interest so require, and
when he states in writing his reasons for such a determination.
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Section 504

Section 504 protects disabled citizens from discrimination in programs
that receive federal financial assistance and by federal agencies. Protec-
tions under 504 come into play only when federal dollars are received or
used by the program or agency in which discrimination is alleged to have
occurred. Further, to be eligible for Section 504 protections, an individual
must be both "handicapped” in the meaning of Section 504 and "otherwise
qualified" to be employed by or receive services from the affected program.
Section 504 regulations promulgated by each federal agency set forth the
types of discriminatory actions that are prohibited under this section. They
also outline the types of measures that agencies must take to ensure that
their programs are accessible to and usable by all people with disabilities.
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Civil Rights Restoration Act

he Civil Rights Restoration Act became law March 23, 1988, when both
the Senate and the House overrode President Reagan's veto of the
measure, effectively restoring civil rights protections to several groups of
people, including individuals with handicaps.

By passing the measure, Congress reinstated federal anti-discrimina-
tion laws that had been narrowed by a 1984 Supreme Court decision, Grove
City v. Bell. In that decision, the high court ruled that federal discrimina-
tion laws apply only to those specific programs and activities that are
recipients of federal financial assistance. Before the ruling, those laws ap-
plied to an entire institution even if only a single program within the in-
stitution received federal financial assistance.

The Grove City decison affected the four major civil rights laws: Title VI
of the Civil Rights Act of 1964, which prohibits discrimination based on
race, color or national origin; Section 504 of the Rehabilitation Act of 1973,
prohibiting discrimination against people with disabilities; Title IX of the
Education Amendments of 1972, prohibiting discrimination based on sex;
and the Age Discrimination Act of 1975.

In the aftermath of the Supreme Court decision, numerous anti-dis-
crimination cases were dropped by the Justice Department, including many
based on Section 504. By passing the restoration act, supporters said, the
"status quo" would be restored. Opponents characterized the measure as
an intrusion of the federal government into the operations of colleges, chur-
ches and other institutions affected by the bill.

Lawmakers Break Deadlock

Since 1984, Congress had made several attempts to reverse the Grove
City decision, arguing that the court had misread Congress's intentions,
but the effort was hindered by arguments on abortion rights. This time,
lawmakers broke the deadlock by attaching amendments to the measure
declaring that neither the bill nor regulations to implement it will require
hospitals or medical schools that receive federal funds to perform or pay
for abortions.

The act also codified court rulings on the application of the Rehabilita-
tion Act to persons with contagious diseases such as AIDS. It provides that

215 =
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the anti-discrimination provisions relating to employment apply to those
with a contagious disease. An employer, however, is free to refuse to hire
or to fire any employee who poses a direct threat to the health or safety of
others or who cannot perform the essential functions of the job if no
reasonable accommodation can remove the safety threat. This provision
also applies to alcoholics and drug addicts, who may be fired if they pose a
direct threat to safety or cannot perform the essential functions of the job.

“16= Page 88 of 219
s-leg_748_006_all_Alb.pdf




Al

This-documen tisfrom-the-collections-at-the-Dele-Archive
s, University of Kansas

http://dolearchives.ku.edu

Fair Housing Amendments

he Fair Housing Act of 1968 prohibited discrimination in the sale or
rental of housing on the basis of race, color, religion or national origin.
In 1974, the law was amended to prohibit discrimination on the basis of

sex. The law, however, was flawed in many ways from the very beginning.

Not only did it not prohibit discrimination on the basis of disability, but it
did not provide for an effective enforcement mechanism. Under the law,
the only mechanism for enforcing the discrimination ban was to file a law-
suit, a costly legal procedure not available to many who encountered dis-
crimination.

For decades, people with disabilities have been discriminated against in
housing. Sometimes the discrimination is blatant, with exclusionary rules
and practices keeping them out of certain buildings or homes. Other times,
people with disabilities are excluded by the existence of barriers such as
stairs, narrow doorways and inaccessible revolving doors. Ina 1985 case,
the Supreme Court noted that discrimination against people with dis-
abilities is "most often the product, not of invidious animus, but rather of
thoughtlessness and indifference -- of benign neglect” (Alexander v. Choate).

The Fair Housing Amendments of 1988 (Public Law 100-430) expand
current law to prohibit discrimination in housing on the basis of handicaps.
Specifically, the measure makes it unlawful to discriminate or otherwise
make unavailable a dwelling because of a handicap of the buyer or renter,
or someone associated with the buyer or renter. The bill also requires that
certain multifamily construction meet minimal standards of accessibility
effective 30 months after enactment. The requirements cover only multi-
family housing with four or more units and only ground-level units in com-
plexes that do not have elevators. The new standards include making
hallways and doors wide enough and kitchens and bathrooms large enough
to accommodate wheelchairs, providing reinforcements in bathroom walls
to allow later installation of grab bars, and putting light switches at ap-
propriate heights.

Reasonable Modification

P.L. 100-430 also makes it illegal to refuse to permit tenants with dis-
abilities to make reasonable modification of existing premises, at their own
expense, if the modification is necessary for those persons’ full enjoyment
of the premises. In addition, the law makes it illegal to refuse to make
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reasonable accommodation in rules, policies, practices or services if neces-
sary to permit a person with handicaps equal opportunity to use and enjoy
a dwelling. The law excludes current illegal users and addicts of controlled
substances from the definition of handicapped persons. It also specifies
that nothing in the bill requires that a dwelling be made available to a per-
son "whose tenancy would constitute a direct threat to the health and safety
of other individuals.”

The law also provides the Department of Housing and Urban Develop-
ment (HUD) with authority, for the first time, to directly enforce the Fair
Housing Act. HUD is required to conduct and complete an investigation of
any complaint of discrimination within 100 days of the filing. During the
period when the investigation is being conducted, HUD is also required to
engage in conciliation with the two parties. If conciliation fails and HUD
determines that there is "reasonable cause" that discrimination has oc-
curred, the department must ther file a charge against the party accused
of discrimination. The case could be taken to an Administrative Law Judge,
who could impose fines, or it could go directly to federal court.
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Outlook

Though supporters seem confident that the Americans with Disabilities
Act will become the law of the land next year, few people are willing to
take anything for granted. Advocates are working furiously to shore up
support for the legislation, and congressional staffers are already anticipat-
ing likely arguments against the bill. Congress may be out of session until
January, but movement on the ADA has by no means stalled.

The ADA, as introduced, almost certainly will undergo some major chan-
ges before gaining congressional approval. One contentious issue will be
whether or not to include people with AIDS or HIV infection as a group
protected by the bill. As it's written currently, the measure does not specifi-
cally mention people with AIDS. It does, however, define physical impair-
ment as involving impairment of any one of a number of systems of the
body, including the hemic and lymphatic systems. It is generally under-
stood that the National Council on the Handicapped did intend for people
with AIDS to be covered, but several members of Congress, such as ultra-
conservative Jesse Helms of North Carolina, are expected to oppose this.

"We anticipate it and we are readying ourselves for it," said David
Bodenstein, a representative of the National Association of People with AIDS
and a member of the Task Force on the Rights and Empowerment of People
with Disabilities. "We've spent a lot of time trying to get people with AIDS
to testify on the instances of discrimination . . . and we will make a very

cogent argument.”

Though Bodenstein noted that while the bill may encounter obstacles
in Congress, he admits that were it not for the issue of AIDS, "it would zip

right through next year.”

Other provisions of the bill identified by supporters as potential hotspots
include the sections affecting businesses and transportation systems. In
the past, business and transportation groups such as the U.S Chamber of
Commerce have balked at costs associated with making buildings or
transportation systems accessible. Proponents of the ADA often downplay
the potential opposition, saying that the measure will actually cost little to
implement, but business groups already have begun to disagree. No offi-
cial cost estimates have yet been released.

"[The ADA] would have massive new requirements,” a representative of
the U.S. Chamber of Commerce said in early November. She said that while
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the group had not completed a thorough study of the bill, it does plan to
get involved when the measure is reintroduced in January. "We'll either
fight it or recommend changes, depending on what kind of changes are
made between now and then," she said.

A spokesman for the National Association of Manufacturers, based in
Washington, D.C., spoke in much the same tone. She said that while it
still is too early for the organization to take an official stand on the bill, it
does intend to follow the bill's progress and make some recommendations
in late 1988 or early 1989. "Essentially there is agreement that it's a good
bill, but there will be a lot of changes made," she noted.

Already, the task force has begun meeting informally with individual
businesses to get reactions to the ADA. As of yet, no formal conferences
with the powerful lobbying groups have been scheduled, but such official
pOW-WOWS are expected in the first part of 1989. Some businesses may be
surprised to find this bill's requirements are not much different than cur-
rent requirements under other statutes. Businesses that receive any
federal funding or have an association with the federal government already
are required, in most instances, to make their buildings accessible and not
to discriminate against people with disabilities. Other businesses, however
-- those not already affected by Sections 503 and 504 -- may not already
be covered and therefore may fight harder.

Even with anticipated opposition, though, the Americans with Dis-
abilities Act will probably pass Congress in 1989. It may not happen until
late in the year, say congressional observers, but the outlook is good.

"It's going to be a matter of timing," said Pat Laird, a congressional aide
on the House Select Education Subcommittee, "but we think it's doable.”

The Americans with Disabilities Act will be reintroduced in January,
when the 101st Congress convenes. The measure introduced will either be
identical to the one introduced in 1988, or it will be a similar measure that
incorporates some changes already identified as necessary. The ADA then
will be referred to the Senate Labor and Human Resources Committee and
the House Education and Labor Committee, which will then refer them to
the Senate Subcommittee on the Handicapped and the House Subcommit-
tee on Select Education. The subcommittees will schedule hearings on the
measure, probably in March, April and May. Both proponents and op-
ponents will be given the opportunity to talk about the bill and offer sug-

gestions for improvement. Later, the subcommittees will hold "mark-ups”
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THE AMERICANS WITH DISABILITIES ACT

of the bill; that is, they will make needed changes before giving it their stamp
of approval. The bill will then go to the respective committees in the House
and the Senate, which may make more changes.

Finally, after all the meetings, hearings and mark-ups, the ADA will be
sent to the House and Senate floors, where more debate and changes
probably will ensue. Then, if and when the ADA gains approval from both
houses of Congress, it will go through a conference session, where differen-
ces between the two versions of the bill will be hammered out. The House
and Senate must again give their stamps of approval to the compromise
before the bill can be sent to the president for his signature. Only then,
after almost two years of work, will the ADA become law.
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A Petition for Equal Rights

thrcas there are more than 36 million individuals in this nation whose
basic life activities are limited in some significant way by physical dis-
abilities, mental impairments and/or the effects of age,

Whereas millions of these potentially productive persons are forced by
traditional discriminatory, paternalistic attitudes and systems to exist in
situations of unjust, unwanted dependency, segregation, extreme depriva-
tion and second class citizenship,

Whereas disability is a universally common characteristic of the human
condition, and there is a substantial probability that most human beings
will experience significant disability at some point in their lifetime,

Whereas people with disabilities have the same inalienable rights and
responsibilities as other people,

Whereas the forced segregation and dependency of millions of in-
dividuals with disabilities in this country constitute a gross violation of
their constitutional and basic human rights, a devastating waste of produc-
tive potential, a totally unnecessary and increasingly unaffordable drain on
public and private budgets, and a significant failure of the great American
promise of liberty and justice for all,

And whereas individuals with disabilities form the nation's largest
severely disadvantaged minority not specifically covered by federal legisla-
tion guaranteeing comprehensive civil rights protection and equal oppor-
tunities to pa:ticipate in society,

Therefore, be it resolved that the undersigned advocates for justice in
each of the fifty states, the District of Columbia, the U.S. territories and the
Native American nations urge Congress to immediately enact, and the
president to sign, legislation, such as the Americans with Disabilities Act

of 1988, which will effectively guarantee all persons with disabilities against
discrimination on the basis of handicap.

*The above is a petition drafted by the Task Force on the Rights and Em-
powerment of People with Disabilities. The task force is circulating the peti-
tion to gather as many signatures as possible. For information on circulating
the petition, contact the task force.
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Task Force on the Rights and Empowerment
of Americans with Disabilities

Chairperson: Justin W. Dart Jr.
907 Sixth St., S.W., Suite 516C
Washington, D.C. 20024-3824
(202) 488-7684 (Voice)
(202) 484-1370 (TDD/data line)

Co-Chair: Elizabeth Boggs, Ph.D.
Henderson Road
R.D.2, Box 439
Hampton, NJ 08827

Coordinator: Lex Frieden
Executive Director, TIRR Foundation
5100 Travis
Houston, Texas 77002
(713) 528-0504

Executive Marnie Sweet

Assistants: 907 Sixth St., S.W., Suite 516C
Washington, D.C. 20024-3824
(202) 484-4939 (Voice)
(202) 484-1370 (TDD/data line)

Marcia Lee Nelson

907 Sixth St., S.W., Suite 603C
Washington, D.C. 20024-3824
(202) 863-0363

Liaisons, House

Subcommittee on

Select Education Maria Cuprill, Staff Director
Bob Tate, Legislative Assistant
Pat Laird, Legislative Assistant
Room 518
House Annex 1
Washington, D.C. 20515-6108
(202) 226-7532
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Elmer Bartels, Commissioner

Massachusetts Rehabilitation Commission

20 Park Plaza

Statler Office Building

Boston, MA 02116

(617) 727-2172

Representing The Council of State Administrators of Vocational
Rehabilitation

Wade Blank, Director
Atlantis Community
4536 E. Colfax Ave.

Denver, CO 80220

(ADAPT) (303) 393-0630
Co-founder, Americans Disabled for Accessible Public Transportation

David Bodenstein

1625 Q St., NNW., #105

Washington, D.C. 20009

(202) 797-9814

Representing The National Association of People With AIDS

Marcia Bristo, President

Access Living

815 W. Van Buren St.

Suite 525

Chicago, IL 60607

(312) 226-5900 (Voice)

(312) 226-1687 (TDD)

President, National Council on Independent Lwing

Dale Brown, Legislative Liaison

National Network of Learning Disabled Adults
4570 MacArthur Blvd.

Apt. 104

Washington, D.C. 20007

(202) 653-5010

Philip B. Calkins, Ph.D., Legislative Analyst
President’'s Committee on the Employment
of Persons with Disabilities

1111 20th St., N.W., #636
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Washington, D.C. 20036-3470
(202) 653-5023

Dave Capozzi, Esq.

National Advocacy Director
Paralyzed Veterans of America
801 18th St., N.W.
Washington, D.C. 20006
(202) 872-1300 '

Julie Clay

Fellowship Recipient

National Council on the Handicapped
800 Independence Ave., S.W.

Suite 814

Washington, D.C. 20591

(202) 267-3235

Native American Concerns

James DeJong, Executive Director

Coalition of Citizens with Disabilities in Illinois

1 West Old State Capitol

Suite 412

Springfield, IL 62701

(217) 522-7016

Representing The National Rehabilitation Association

Eliot Dober, Executive Director

Office of Protection and Advocacy for the Handicapped

and Developmentally Disabled Persons

90 Washington St.

Hartford, CT 06103

(202) 566-7616

Vice President, National Association of Protection and Advocacy

Systems

Don Galloway

627 Dahlia St., N.W.

Washington, D.C. 20012

(202) 535-1675

Advocate for Minorities with Disabilities
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Keith Gann, Editor

P.W. Alive

234 N. Mississippi River Blvd.
Apt. #202

St. Paul, MN 55104

(612) 644-6694

James Havel, Deputy Director
National Alliance for the Mentally 11l
1901 N. Ft. Myer Drive

Suite 500

Arlington, VA 22209

(703) 524-7600

I. King Jordan, Ph.D., President
Gallaudet University

800 Florida Ave., N.E.
Washington, D.C. 20002

(202) 651-5005

Celane McWhorter

Director of Government Relations
TASH

1511 King St.

Alexandria, VA 22314

(703) 683-5586

Paul Marchand, Director
Governmental Relations
Association for Retarded Citizens
1522 K St., N.W.

Suite 516

Washington, D.C. 20005

(202) 785-3388

Connie Martinez

6835 Wavecrest Way
Sacramento, CA 95831
(916) 424-0121

State Council on Developmental Disabilities
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Oral Miller, Executive Director
American Council of the Blind
1010 Vermont Ave., N.W.
Suite 1100

Washington, D.C. 20005

(202) 393-3666

Gary Olsen, Executive Director

National Association of the Deaf ~ —
814 Thayer Ave.

Silver Spring, MD 20910

(301) 587-1788

Ed Roberts, President
World Institute on Disability
1720 Oregon St.

Suite 4

Berkeley, CA 94703

(415) 486-8314

RRERVIES S SIE LT R T ST R P

Joseph Rogers, President

National Mental Health Consumers’ Association
311 S. Juniper

Room 902

Philadelphia, PA 19107

(215) 735-2465

Liz Savage

Assistant Director of Governmental Affairs
Epilepsy Foundation of America

4351 Garden City Drive

Suite 406

Landover, MD 20785

(301) 459-3700

William A. Spencer, M.D., President

The Institute for Rehabilitation Research
P.O. Box 20095

Houston, Texas 77225

(713) 797-5247
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Marilyn Price Spivack

Executive Director

National Head Injury Foundation, Inc.
333 Turnpike Road

Southborough, MA 01772

(617) 485-9950

Susan S. Suter, Commissioner
Rehabilitation Services Administration
U.S. Department of Education

330 C St., S.W., Mail Stop 2312
Washington, D.C. 20202

(202) 732-1282

Ann Vinup, Chairperson

Legislative Services Committee

Association for Children and Adults with Learning Disabilities
1747 Wentworth Road

Baltimore, MD 21234

(301) 665-3309

Sylvia Walker, Ed.D., Director

Center for the Study of Handicapped Children and Youth
Howard University

2900 Van Ness St., N.W.

Washington, D.C. 20008

(202) 686-6729

Patrisha Wright, Director

Disability Rights Education and Defense Fund, Inc.
1616 P St., N.W.

Suite 100

Washington, D.C. 20036

(202) 328-5185

Tony Young

Chairperson of the Board

Fairfax Opportunities Unlimited

8403 Thames St.

Springfield, VA 22151

(703) 425-8633

National Association of Rehabilitation F acilities
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Key Contacts

More information on the Americans with Disabilities Act is available by
contacting the Task Force on the Rights and Empowerment of
Americans with Disabilities or the National Council on the Handicapped.
To report instances of discrimination or to request a copy of the petition,
contact the task force. Details on future hearings on the ADA or legislative
action is available by contacting the Senate Labor Subcommittee on the
Handicapped or one of the other congressional offices listed.

« Task Force on the Rights and Empowerment of Americans with
Disabilities, 907 6th St., S.W., Suite 516C, Washington, D.C.
20024. Phone: (202) 488-7684 (voice) or (202) 484-1370 (TDD).

» National Council on the Handicapped, 800 Independence Ave.,
S.W., Suite 814, Washington, D.C. 20591. Phone: (202) 267-3846
(voice) or (202) 267-3232 (TDD).

» Senate Labor Subcommittee on the Handicapped, Hart Senate
Office Bldg., Rm. 113, Washington, D.C. 20510. Phone: (202)
224-6265.

» Sen. Tom Harkin, Hart Senate Office Bldg., Rm. 317, Washington,
D.C. 20510; Phone: (202) 224-3254.

« Sen. Edward Kennedy, Russell Senate Office Bldg., Rm. 113,
Washington, D.C. 20510; Phone: (202) 224-4543.

« Rep. Major Owens, Cannon House Office Bldg., Rm. 114,
Washington, D.C. 20515; Phone: (202) 225-6231.

«Rep. Tony Coelho, Cannon House Office Bldg., Rm. 403,
Washington, D.C. 20515; Phone: (202) 225-6131.
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NATIONAL
ORGANIZATION ON

DISABILITY

FALL 1992

INSIDE

Bush - Clinton
on Disability Policy

1

ADA Seminars

2

Dateable: Another
Kind of Access

3

“That All May
Worship”

.

Insert

“Send A Message to
America”

Jim Brady Calling on

Communities

EXPAND THE
PARTICIPATION
OF DISABLED
CITIZENS AND
ALL OF
AMERICA
GAINS.

ISN'T IT TIME
TO GET
INVOLVED?

Governor
Bill Clinton,
Democrat

Bill Clinton and Al
Gore have long
recognized that people
with disabilities are among the nation’s
greatest untapped resources. They
believe that all persons with disabilities
must be fully integrated into main-
stream American society, so they can
live fulfilling and rewarding lives.
During their years in public office, they
have compiled strong records of
supporting public and private initia-
tives to enhance the independence

and productivity of persons with
disabilities.

As President and Vice President,
they will continue their efforts. A
Clinton/Gore Administration will
actively involve people with disabilities
in developing a national policy that
promotes equality, opportunity and
community for all Americans. Bill
Clinton and Al Gore will ensure that
children with disabilities receive a first-
rate education that suits their needs.
People with disabilities will be able to
live in their own homes, in their own
communities. Adults with disabilities
will work alongside their peers without
disabilities. And people with disabili-
ties will have access to comprehensive
health care and consumer-driven
personal assistance services.

W Continued on page 3

DISABILITY POLICY: IF I AM ELECTED
PRESIDENT OF THE UNITED STATES

Disabled Ameri-
cans must become
full participants in
American society. Iwill do everything I
can as President to see that people with
disabilities are no longer excluded from
opportunities others take for granted.

One of the proudest days in my
presidency was when I signed the
Americans with Disabilities Act on July
26, 1990, and said, “Let the shameful

walls of exclusion come down.” 1 was a
strong supporter of such legislation
during the 1988 campaign. When |
became president, I worked hard to see
that such a proposal became a reality.

Enactment of the ADA means that
no longer will our disabled citizens face
discrimination when seeking jobs, using
public transportation facilities, or
seeking employment. The ADA also
ensures that citizens with hearing or
speech impairments will have telecom-
munications services suited to their
needs.

I am fully committed to enforcing
this historic law. Irecognize that the
promise of the ADA must be upheld so
that people with disabilities are inte-
grated into the productive mainstream.
Their contributions will create millions
of new jobs and customers, more profits
for business, an increased tax base, and

B Continued on page 3
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Americans with Disabilities Act:

Why?... & What Now?

Six Briefings Help Business
by Carolyn D. Gray

Epstein Becker & Green, P.C., Washington, D.C.

W‘lat were the reasons for the
passage of the most sweeping civil
rights legislation since 1964 - the newly
effective Americans with Disabilities
Act (ADA)? How should my business
prepare to implement its mandates?
Can we cut to the quick and discuss the

THE ADA: UPS SAYS
FOCUS ON ABILITY

Here, in just 47 words, is
how the Chief Executive Officer
of UPS (United Parcel Service),
Kent Nelson, recently defined
the Americans with Disabilities
Act:

“In effect, the ADA is man-
dating something that we in
society - and especially in
business - should have done in
the first place, and that is to
provide opportunity to people
on the basis of what they can
do, rather than deny it based
upon what they cannot do.”

Nelson is a member of
N.O.D.’s CEO Council.

practical
application of
seemingly
vague definitions?

To help business owners and
managers understand the available
options in complying with the ADA
and how to make their business
accessible to new customers, clients and
employees with disabilities, the Disabil-
ity 2000 - CEO Council of the National
Organization on Disability sponsored
six national ADA briefings with
CIGNA Special Benefits Companies
and the national law firm of Epstein
Becker & Green, P.C. The briefings
held in Atlanta, New York, Los Ange-
les, Dallas, Chicago and Washington,
D.C,, discussed ADA’s history, the
demographic changes of the workforce
projected through the 1990’s and the

resulting workforce diversity as
companion ideas to understanding
ADA'’s obligations.

These interactive briefings produced
a feeling of “I understand” and “We
can do.” While the positive and not so
positive attitudes underlying the
participants’ assumptions were power-

B Continued on page 4

N.O.D. INDIVIDUAL, CORPORATE
AND FOUNDATION CONTRIBUTORS—
1992 ($5,000 AND ABOVE)

The National Organization on Disability is
grateful to the many supporters who make
our work possible. We acknowledge below
those individuals, corporations and founda-
tions who so generously contributed at the
level of $5,000 and above during the past
year.*

Abbott Laboratories Fund
Alcoa Foundation

American Express Company **
Amoco Corporation

Amway Corporation

The Annenberg Foundation
Aristech Chemical Corp.

AT&T

Business Week

Citibank, N.A.

Dayton Hudson Corporation
Richard and Helen DeVos **
E.l. du Pont de Nemours & Co., Inc
Eastman Kodak Company **
Exxon Corporation **

Fannie Mae Foundation

Goldsmith Foundation

IBM Corporation

J.C. Penney Co., Inc. **

Thomas Marshall

Merrill Lynch & Co. Foundation, Inc. **
Mobil Corporation

Potomac Electric Power Company
Robert C. Pew

PPG Industries, Inc.

Charles J. Queenan, Esq.

Raytheon Company

Jeffrey P. Reich **

Rockwell International

E. John Rosenwald, Jr.

Vincent A. Sarni

Scaife Family Foundation **

Joseph E. Seagram & Sons., Inc. Fund
Shell Oil Company Foundation

R.P. Simmons Family Foundation
Lucy Waletzky, M.D.

The Warner-Lambert Foundation
Westinghouse Electric Corporation **
Frederick B. Whittemore **

Wm. Wrigley Jr. Company Foundation
Xerox Corporation

* September 1991—September 1992
** $25,000 and above
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SEND A MESSAGE TO AMERICA

The first prestamped envelope ever to honor 43 million
Americans with disabilities was issued in Washington on
July 22, 1992, commemorating the second anniversary of
the Americans with Disabilities Act.

The new envelope was conceived by the National
Organization on Disability and created by the U.S. Postal
Service.

The message on the envelope, “Count Us In!,” reflects
the objective of N.O.D.’s “Calling on America” campaign
for the full participation and acceptance of people with
disabilities in all aspects of American life. The campaign is
led by Jim Brady, N.O.D. Vice Chairman.

The new envelopes can be ordered personalized with
name and return address of organization or individual
printed on them. Or they can be ordered without personal-
ization. The envelopes come in #10 business size and
#6-3/4 stationery size.

Both personalized and plain envelopes can be requested
and ordered at post offices. Just ask for the order form for
the Americans with Disabilities envelope.

If you wish to order Personalized Envelopes only, you do
not have to go to the post office. Just complete the Order
Form shown here and mail it, with your check, to:
Stamped Envelope Agency, U.S. Postal Service, P.O. Box
500, Williamsburg, PA 16693-0500. Make your check or
money order payable to Stamped Envelope Agency. Visa
or MasterCard also may be used as shown on the Order

For a stronger
America,
count us in!

USA

29

43 million people with disabilities

@ 1992 U.S. Postal Service All Rights Reserved

Form. You can send this whole page to the Stamped
Envelope Agency or clip out the Order Form only and mail
it. Personalized, prestamped envelopes will be delivered
to your door. Wonderful gift items. The cost of the twenty-
nine cent pre-stamped stamp is included in the total price
per box.

We encourage N.O.D.’s Community Partners to go to
their local post offices and urge post offices to order the
Americans with Disabilities envelope Order Forms. The
Postal Service has advised post offices that they must
request Order Forms but not all local post offices have
done so, according to USPS. B

Order Form

Americans with Disabilities Personalized, Stamped Envelope

PRICE
BOX | PER ITEM | NO.

STYLE | QTY. BOX NO. BOXES | COST

10 50 17.40 | 2194

63/ 50 17.20 2679

6 /4 500 158.00 | 2678

TOTAL

Daytime Phone ( )
Method of Payment

D Check or Money Order Payable to: Stamped
Envelope Agency

D VISA®

Account No.

I:I MasterCard®

Expiration Date Amount $

Signature

s-leg_748_006_all_Alb.pdf

Personalized Envelope Return Address

In the area below, print the name and return address as
you wish it to appear - include suite number if
appropriate. (We recommend upper case letters and
use of ZIP).

Shipping Address (if different from above)

Name

Address Ste#

City

State ZIP
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Brady Calls on America’s Communities
To Carry Out Seven-Point Program

im Brady, Vice Chairman of the National Organization
on Disability, challenged the mayors and leaders of small
towns across America to carry out a seven-point program
to bring about full participation of people with disabilities
in all aspects of community life.

Speaking on September 9, 1992 before more than 900
members of the National Association of Towns and
Townships, meeting in Washington, D.C., Brady said, “I
have great admiration for you leaders of America’s 30,000
towns, townships and small communities. ['m a small
town boy myself.”

Brady is leading a national “Calling on America”
campaign in which he urges all Americans, disabled and
non-disabled alike, to release the “tremendous human
potential of Americans with disabilities.” He is calling on
towns, cities and counties to make a commitment and carry
out local actions they consider important.

As part of his “Calling on America” campaign, Brady
outlined a seven-point program for mayors and local
leaders:

1. Hire people with disabilities and urge local
organizations and businesses to do so.

2. Open educational opportunities for young
people and adults with disabilities.

3. Help ensure people with disabilities are
included and welcomed in the congregations of local
churches and synagogues.

4. Make public and private buildings and
facilities accessible so that people with disabilities
can work, go to school, shop, vote, utilize profes-
sional services and take part in recreational, social
and cultural activities.

5. Ensure that public transportation and
housing are accessible.

6. Increase acceptance and improve attitudes
toward people with disabilities by fighting prejudice
and discriminatory practices.

7. Meet the spirit of the Americans with
Disabilities Act (ADA) in your community by going
beyond its legal requirements. Involve people with
disabilities fully in the process.

The ADA requires communities to develop plans to
assure that all people with disabilities have equal opportu-
nity and access. It prohibits discrimination on the basis of
disability in employment, in transportation, in services
provided by state and local governments and in telecom-
munications.

Lothar “Butch” Wolter of Young America township,
Minnesota, president of NAT&T was surprised by Brady
who called him to the microphone and said, “Don’t you all
agree that a community named “Young America Town-
ship” in Minnesota ought to be a leader in my ‘Calling on
America’ campaign?” Smiling broadly, Wolter signed up
his community as an N.O.D. Community Partner to the
delight of the audience.

N.O.D.’s Community Partnership Program is a ten year

s-leg_748_006_all_Alb.pdf

Jim Brady and Lothar “Butch” Wolter, Jr., president,
National Association of Towns and Townships. Wolter,
from Young America township, MN signs up to join the
N.O.D. Community Partnership Program.

old network of nearly 3000 communities across America
which commit themselves to full participation of people
with disabilities. They do just what the ADA requires
They begin by forming a local action committee with
strong representation from people with disabilities.

Following their organization, they set their own priori-
ties based on needs they see in the community. Being part
of the N.O.D. Community Partnership network, they are
backed by the resources of N.O.D. and have access to
information about what is being done in communities all
across the nation.

An annual $25,000 awards competition funded by
Westinghouse Electric Corporation is sponsored by N.O.D.
to recognize communities for their disability programs.
The top prize awarded to the first place community is
$10,000.

Brady, speaking with reporters following his address to
NAT&T, said, “You know, it’s a funny thing about disability.
Most of us think of it as something that happens to some-
one else - not to us. The truth is that disability knows no
distinctions. It is completely non-partisan and bi-partisan.
Just as quickly as it happened to me, it can happen to you
or someone you love.”

In response to a question about why small communities
are important to his efforts on behalf of people with
disabilities, Brady replied, “You hear a lot about what goes
on in our major cities and what people in Washington are
trying to do. But I think we all know, when it comes right
down to it, the real action - the kind that lasts - is done by
the folks on the front line - the people who live in
America’s towns and townships where just about every
positive effort has positive results.” W

Editor’s Note: For mﬁ:rmatron on how your town, city or
county can join N. 0.D.'s Community Partnership Program and
Jim’s campaign write to: National Organization on Disability,
CPP, 910 16th Street, NW, Suite 600, Washington, DC 20006.
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Clinton

W Continued from page 1

We must not rest
until America has a
national disability
policy based on three
simple creeds:
inclusion, not
exclusion; indepen-
dence, not dependence; and empower-
ment, not paternalism.

THE CLINTON/GORE PLAN

v Americans with Disabilities Act

v Health Care for all Americans

v Improve educational opportunities
for children with disabilities

v Expand employment opportunities
for Americans with disabilities. #

This statement was provided to REPORT
by Clinton Campaign Headquarters.

http://dolearchives.ku.edu

Bush

® Continued from page 1

reduced welfare costs. By working to
uphold not only the letter but also the
spirit of this law, my Administration
will help persons with disabiltiies lead
fuller, independent, and more produc-
tive lives. M

This statement was provided to REPORT
by Bush Campaign Headquarters.

ON THE RECORD

In August 1988, when then Vice President Bush accepted his party’s
presidential nomination, he pledged to “do whatever it takes to make
sure” that people with disabilities are “included in the mainstream,”
because “they have been left out for too long.” Following Bush's
pledge, people with disabilities shifted their vote to him and thereby
increased his margin of victory over Michael Dukakis in November 1988,
according to a nationwide Harris Poll commissioned by N.O.D.

Disability
Sensitivity
Training

At Gannett
Broadcasting

N.O.D.'s Disability-2000 CEO
Council consists of Chief Executive
Officers of business organizations
supporting the goal of expanded
employment of people with disabilities
by the year 2000. Council membership
is now 318 CEO's and rising.

Council member Cecil Walker, CEO
of Gannett Broadcasting, says “the
biggest challenge we face in the era of
the Americans with Disabilities Act is
not compliance with the law’s accessi-
bility provisions, but overcoming
attitudinal barriers.”

Gannett is meeting this challenge in
several ways. Diversity Committees
were formed at each Gannett TV and
radio station to foster an environment
where all employees contribute to their
greatest potential. Steps have been
taken to ensure that local broadcasting
reflects the diversity of the people the
station serves. And disability sensitivity
training seminars have been started.
The Council has furnished Gannett with
training materials, including a guide on
disability-sensitive language. W

DATEABLE: Another Kind of Access

In 1990, a landmark piece of legislation
became law. That legislation was the
Americans with Disabilities Act (ADA).
Although the ADA will go a long way
in removing the physical barriers
present in today’s society, it will not
necessarily change the attitudinal
barriers faced by people with disabili-
ties. Invisible barriers such as stereo-
typing, fear, prejudice, and just plain
ignorance are things no Federal law can
erase.

In 1987, an organization was formed
to confront these invisible barriers and
help overcome them. Dateable is a non-
profit organization dedicated to helping
people with disabilities live better lives.
Serving the Washington metropolitan
area since its conception five years ago
and consisting of 200 active members,
Dateable works primarily to better its
members’ social lives and improve their

s-leg_748_006_all_Alb.pdf

skills in this crucial area.

Working as a personalized match-
ing service for single adults with and
without disabilities, Dateable uses a
unique matching process which gives
each individual member one on one
time with the staff. This process has
resulted in five marriages and two
current engagements, including the
marriage of its Director, Robert Watson.
Robert was married in April of this year
to another Dateable member, Lynn
Robertshaw, whom he met four years
ago through this unique personalized
matching process.

As Robert says again and again,
“what good are ramps and elevators if
the people they were meant for are too
timid or afraid to use them.” Dateable
is here to empower its membership.
Through support groups, self-help and
self defense seminars, numerous parties

by Todd Mullins

and other special events such as beach
trips and a monthly brunch club,
Dateable is working to assist its mem-
bers in becoming more independent
and assertive. “We want each member
to be able to do whatever they want, no
matter what physical or social barriers
exist for them,” says Robert.

Dateable is planning to expand,
opening chapters around the nation. A
package is currently being assembled to
instruct people on how to form these
chapters. Its completion date is tenta-
tively set for next Spring. People
interested in knowing more about
Dateable or its expansion plans can
contact Dateable at Suite 205, Wisconsin
Circle, Chevy Chase, MD 20815 or call
301-657-DATE (3283).

—Todd Mullins is national director
of Dateable.
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Dear Friends at N.O.D.,

The response to N.O.D.'s
interfaith publication, That All
May Worship, has been over-
whelmingly positive. The first
7,000 copies have already been
distributed and a second print-
ing of 15,000 copies has been
completed.

We are so pleased by the
response and the favorable
attention to the publication in
newspapers and magazines.

How grateful we are to the
Scaife Family Foundation for
funding this project!

Among the secular and reli-
gious leaders praising the
handbook’s common-sense
advice and dramatic photo-
graphs are:

The Reverend Dr. Joan B.
Campbell, General Secretary of
the National Council of
Churches; Rabbi Henry D.
Michelman, Executive Vice
President, Synagogue Council of
America; Senator Bob Dole and
Representative Steny Hoyer; the
Reverend H. Michael Lemmons,
Executive Director, Congress of
National Black Churches; Cardi-
nals O’Connor and Bevilacqua of
New York and Philadelphia.

If you are interested in makin
your church or synagogue mors |
welcoming to people with
disabilities, please order That All
May Worship from N.O.D. You'll

not be sorry.

Sincerely,
Ginny Thornburgh, Director

Ghﬁw
Religion and Disability Program

At U.S. Department of Justice, dedicating the
new Americans with Disabilities stamped

envelope. From left, John W. Patten,
publisher, BusinessWeek, Evan Kemp,
Chairman, EEOC, Alan Reich, president,

N.O.D., John R. Dunne, U.S. Assistant Attorney
General, Civil Rights, Helen M. Bainsford,

postmaster, Washington, D.C., Joseph J.

Mahon, senior assistant postmaster general,
Mary Jane Owen, executive director, National
Catholic Office for Persons with Disabilities.

Disability Act

B Continued from page 2

ful, their common commitment to
individual rights and increasing their
companies” productivity provided the
basis for the speakers to develop the
theme of profitable accessibility proce-
dures.

What emerged from these sessions
was a consensus from the participants
that once exposed to reasonable
explanations of the definitions, reason-
able efforts by business people would
minimize or eliminate much of the
perceived threat of litigation.

For example: While the act does not
define “reasonable accommodation,” it
does provide a broad, exemplary list
which includes: part-time or modified

vork schedules, job reconstruction,
acquisition or modification of equip-
ment or devices, reassignment to a
vacant position, the provision of
qualified readers or interpreters and
training materials.

For further information about those
briefings, and the opportunity to pur-
chase the ADA handbook What You
Absolutely Must Know About the ADA,
please contact CEO Council, (202) 293-
1944. W

Njo|D

NATIONAL
ORGANIZATION ON

DISABILITY

910 Sixteenth Street, N.W., Suite 600,
Washington, D.C. 20006 » (202) 293-5960
TDD (202) 293-5968 » FAX (202) 293-7999

MAILING ADDRESS CURRENT?
Please check the mailing label on this issue of

Mo West

NON PROFIT ORG.
U.S. POSTAGE
PAID
Washington, D.C.
Permit No. 3753

Office of Senator Bob Dole

Report. If you are a Community Partnership
Representative, the date tells you when your
appointment expires. If you are past due for
reappointment, please contact your mayor or chief
elected county official and have him or her write a
letter to N.O.D. confirming your appointment.

United States Corgress
U.8. Capitol - 8-230
Washington, DC 20510

REPORT is a publication of the National Organization on
Disability, a private, non-profit organization supported
wholly by contributions and grants from the private sector.
Tax-deductible contributions to N.O.D. are welcomad.
Recorded copies of REPORT can be obtained upon request
and materials may be reprinted without permission. Please
credit the National Organization on Disability.

s-leg_748_006_all_Alb.pdf

17623

Page 107 of 219



This document is from the collections at the Dole Archives, University of Kansas

Newsline

Industry Group
Plans Electronic
Claims System

The Workgroup for Electronic
Data Interchange (WEDI) hopes to
eliminate paper and postage from
the Medicare claims system by
1997. Page 4.

GAO Testifies on
Managed Care
Before House
Subcommittee

The General Accounting Office
(GAQ) reports that managed care
can ease the financial strain on the
Medicaid program. and also im-
prove the ability of Medicaid re-
cipients 1o gain access to care.
Page 5.

Revisions Sought
for Waiver
Programs

NARF is working with several U.S.
Senate offices to advance amend-
ments that would remove restric-
tions under the Medicaid home and
community-based waiver (HCB).
Page 6.

Senate Passes
Housing Bill

The U.S. Senate passed S. 3031, the
National Affordable Housing Act
Amendnients of 1992, on September
10. Page 7.

NARF Plans State
Use Conference
for January

NARF will present “Strategies for
Success: Effective Planning and
Quality Assurance” as part of its
Winter Training Conference in
January 1993. Page 8.

New York Court
Sets Precedent

A New York court has ruled that
people with disabilities have a right
to receive vocational services
which allow them 1o “reach the
highest achievable goal.” Page 8.

Volume 1, Number 17

September 30, 1992

NARF

Rehabilitation RepGrt

Newsletter of the National Association of Rehabilitation Facilities
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Candidates Eye Voters with Disabilities

I n the interest of stressing rehabilitation
and disability concerns as issues for
voters in November, the NARF Rehabili-
tation Report presents relevant portions
of the Democratic and Republican Presi-
dential platforms:

Clinton-Gore Position

“(We will) work to ensure that the
Americans with Disabilities Act is fully
implemented and aggres-
sively enforced—to em-
power people with dis-
abilities to make theirown
choices and to create a
framework for inde-
pendence and self-deter-
mination.

“(We will) provide all
Americans with afford-
able, quality health cover-
age, either through their
workplaces or through a
government program,
prohibit insurance com-
panies from denying cov-
erage based on pre-existing conditions,
and contain costs by taking on the health
care industries.

“(We will) expand long-term care
choices for Americans with disabilities.

“(We will) work to ensure that chil-
dren with disabilities receive a first-rate
education, tailored to their unique needs
but provided alongside their classmates
without disabilities.

*(We will) support increased funding
for special education services and work
to improve the enforcement of laws that
guarantee children with disabilities the
right to a high quality public education.

Long-Term Care
[ ]

Decision "92:
The Impact on
Rehabilitation

“(We will) support increased efforts
to integrate children with disabilities into
their schools’ regular activities, instead
of sectioning them off in special pro-
grams where they cannot socially inte-
grate with other students.”

Bush-Quayle Position

“President Bush signed into law the
greatest advance ever for disabled per-
sons—the American with
Disabilities Act, a mile-
stone in removing barriers
to full participation in our
country’s life. We will
fully implement it, with
sensitivity to the needs of
small businesses, just as
we have earlier legal pro-
tections for the disabled in
Federal programs. We op-
pose the nonconsensual
withholding of health care
or treatment from any per-
son because of handicap,
age or infirmity, just as we
oppose euthanasia and assisted suicide.

“We support full access to the polls,
and the entire political process, by dis-
abled voters. We will ensure that stu-
dents with disabilities benefit from
America 2000° s new emphasis on testing
for excellence and accountability for re-
sults.

“Promoting the rights of the disabled
requires, before all else, an expanding
economy, both to advance assistive tech-
nology and to create opportunities for
personal advancement. That is another
reason why Republicans are committed
to growth.”
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Rehabilitation Calendar

American Board of
Vocational Experts
Fall Conference
October 9-10, 1992

Bally's Casino Hotel, Las Vegas, Nevada

Contact: Marilyn Greeve, ABVE, 3500
SW Sixth Ave., Suite 100, Topeka, KS

66606-2806. (913) 232-9937

British Columbia Head Injury
Association
Pacific Coast Brain Injury Conference
October 15-17, 1992

Sheraton Landmark Hotel, Vancouver,
British Columbia
Contact: Classic Consulting Int'l., 2249
LeClair Dr., Coquitlam, B.C., V3K 6P6.
(604) 931-7600.

Spaulding Rehabilitation

Hospital
The Use of Narcotics in the
Management of Chronic Pain
October 10, 1992
Boston, Massachusetts
Contact: Katherine Smith, (617)
720-6826.

Continuing Medical Education
Lumbar Spine and Back Ache
October 16-17, 1992
Holiday Inn-East Towne, Madison,
Wisconsin

Contact: Sarah Aslakson, CME, 2715
Marshall Ct., Madison, WI| 53705. (608)
263-2856.

Int'l Association of Industrial

Accident Boards &
Commissions
78th Annual Convention
October 10-14, 1992

Statehouse Convention Center, Little

Rock, Arkansas
Contact: George Harris, c/o Ark;

Workers' Comp Commission, P.O. Box
950, Little Rock, AR 72203-0950.

National Association of
Rehabilitation Facilities
Internal Case Management
October 23, 1992
Pittsburgh, Pennsylvania

Contact: NARF, P.O. Box 17675,
Washington, DC 20041. (703) 648-9300.

Contact Donna Canterna at NA%M)' 368-3513.

Moss Rehabilitation Hospital
Innovative Concepts in Neurological
Rehabilitation
October 16-18, 1992
Philadelphia, Pennsylvania
Contact: Susan Tomlinson, (215)

456-9130.
ansas

National Association of
Rehabilitation Facilities

I-NABIR
Fall Training Conference
October 11-13, 1992
Tampa, Florida

Contact: I-NABIR, P.O. Box 15242,

Washington, DC 20003.

Marketing to Insurance Carriers
October 21-22, 1992
Pittsburgh, Pennsylvania

Contact: NARF, P.O. Box 17675,
Washington, DC 20041. (703) 648-9300.

ICAN/lllinocis Association of
Rehabilitation Facilities
17th Annual Conference & Exhibition

October 14-16, 1992

Marketing to Insurance

October 21-22, 1992
Pittshburgh,

Ramada Renaissance Hotel, Springfield, =N

Ilinois
Contact: Janet Stover, (217) 75

Cnmmnmnmmmammm)mu
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Join your fellow members--sponsor
the NARF ADA seminar in your facility.

IMPLEMENTING THE ADAs
EMPLOYMENT & ACCESSIBILITY
REQUIREMENTS

Medical College of Ohio
September 30, Toledo, Ohio

Rusk Institute of Rehab Medicine
November 6, New York City

Good Samaritan Medical Center
November 10, Zanesville, Ohio

Massachusetits Association
of Rehabilitation Facilities
A Consumer Driven Network of Services
October 22, 1992
The Natick Inn, Natick, Massachusetts
Contact: Joan Newton, (617) 891-7327.

SUNY at Buffalo/NIDRR
State of the States in Head Injury
October 23-24, 1992
Adam’s Mark, Kansas City, Missouri

Contact: Susan Vaughan, (314)
751-9003.

JFK Johnson Rehabilitation
Institute

Hand Therapy Techniques for the
General Practitioner

October 24-25, 1992

Edison, New Jersey

Contact: Kathy Gorman, (908) 632-1570.
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Wwashington Business Group
on Health

6t Annual National Disability
4nagement Conference & Exhibit
October 26-27, 1992

Crystal Gateway Marriott, Arington,
Virginia

Contact: WBGH, 777 N. Capitol St., NE,
Suite 80D, Washington, DC 20002. (202)
408-9320.

(

American Association of
Homes for the Aging
31st Annual Meeting & Exposition
October 26-29, 1992
Boston, Massachusetts
Contact: AAHA, 901 E St., Suite 500,
Washington, DC 20004-2037. (202)
783-2242.

Courage Center
Beyong the ADA: Disability Awareness
for Employees
October 27, 1992
Minneapolis, Minnesota
Contact; Ann Roscoe, (612) 520-0210.

Florida Association of
Rehabilitation Facilities
Annual Conference
October 28-30, 1992
Clarion Plaza Hotel, Orlando, Florida
Contact: Christy Parks, (904) 877-4816.

National Association of

Rehabilitation Facilities
Consumer-Driven Program Evaluation
and Quality Improvement for Vocational
Rehabllitation Facilities

October 29-30, 1992
Chicago City Center, Chicago, lllinois

Contact: NARF, P.O, Box 17675,
Washington, DC 20041. (703) 648-9300.

Consumer-Driven Program Evaluation
and Quality Improvement for
Vocational Rehabilitation
Fucilifies

Dutober 29:30, 1992 Hovember 1213, 1992
‘ Chicog, linois Dallus, Texon

Cot Domo Carena of NARE (800) 3683513, @ = |

CARF and the Work
Performance Center
Seminar on the Newly Published Quality
Standards for Work Hardening Programs
October 29-30, 1992
Indianapolis, Indiana
Contact; Jan Elster, CARF, 101 N.
Wilmot Rd., Suite 500, Tucson, AZ
85711, (602) 748-1212.

Academy of Psychosomatic
Medicine
39th Annual Meeting
October 29-Novermber 2, 1992
Pan Pacific Hotel, San Diego, California
Contact: Executive Director, APM, 5824
N. Magnolia, Chicago, IL 60660. (312)
784-2025.

Kessler Institute for
Rehabilitation
A Clinical Reasoning Institute: Patient
Focused Team Approach
November 13-14, 1992
West Orange, New Jersey
Contact: Maria R. Anan, (201) 731-3600,
ext. 757.

Lourdes Regional
Rehabilitation Center
Initiating the Rehabilitation Process in
Acute Care
November 4, 1992
Camden, New Jersey
Contact: Tammy Feuer, (609) 757-3877.

Crossroads Rehabilitation
Center
Therapy and Educational Approaches for
Children Prenatally Exposed to Drugs
November 13-14, 1992
Indianapolis, Indiana
Contact: Judy Otto, (317) 466-1000.

Michigan Association of
Rehabilitation Organizations
Rehabilitation: Empowering Persons with
Disabllities
November 4-6, 1992
Radisson Plaza Hotel, Kalamazoo,
Michigan
Contact: MARO, 417 Seymour Ave.,
Suite 5, Lansing, Ml 48933. (517)
484-5588.

National Association of
Rehabilitation Facilities
Consumer-Driven Program Evaluation
and Quality Improvement for Vocational
Rehabilitation Facilities
November 12-13, 1992
Harvey Hotel, Dallas, Texas
Contact: NARF, P.O. Box 17675,
Washington, DC 20041, (703) 648-9300.

' Consumer-Driven Pruga Evaluation _!
Quality Improvement for

and
Vi Rehabilitation
i

| posber 290, 1992 Hoyeobe 1213, 1992
Chicoge, Binais Dalles, Teoxes

* Contact Donna Conlerno of NARF, (800) 368-3513.

MPS Associates
ADA/New England: Strategies for
Implementation
November 12-13, 1992
Royal Plaza/Best Western, Mariboro,
Massachusetts
Contact: Marilyn Price Spivack, (508)
620-0916.

Courage Center
Mental Health Issues of Children with
Physical and Neurological Disabilities
November 13, 1992
Minneapolis, Minnesota
Contact: Ann Roscoe, (612) 520-0210.

NARE

1993 CONFERENCES

Winter Training Conference

"Challenges to Change: Rehab Responds"

January 25-29, 1993
Fort Lauderdale, Florida

Summer Training Conference
June 14-17, 1993
Seattle, Washington

September 30, 1992

NARF Rehabilitation Report

ACRM/AAPM&R
Annual Meeting: Confronting Our Future
November 13-17, 1992
Hilton Square Hotel, San Francisco,
California
Contact; AAPM&R, 122 S. Michigan

Ave., Suite 1300, Chicago, IL
60603-6107. (312) 922-9366.

Moss Rehabilitation Hospital

Feldenkrais Method: The Clinical
Application of Motor Learning for
Neurologic and Orthopaedic
Rehabilitation

November 14-15, 1992
Philadelphia, Pennsylvania

Susan Tomlinson, (215) 456-9130.

AGS/AFAR
50th Annual AGS Meeting/14th Annual
AFAR Meeting
November 15-19, 1992
Fairmont Hotel, New Orleans, Louisiana
Contact: AGS, (212) 308-1414.

American Speech-Language
Hearing Association

Annual Convention

November 20-23, 1992

San Antonio, Texas

Contact: Frances J. Johnston, ASHA,

10801 Rockville Pike, Rockville, MD
20852. (301) 897-5700.

Bismarck State College
2nd Annual Workers Comp Conference
November 24, 1992
Radisson Inn, Bismarck, North Dakota

Contact; BSC Community Services,
1500 Edwards Ave., Bismarck, ND
58501.

American Hospital
Association
22nd Annual Conference
December 6-9, 1992
The Pointe at South Mountain, Phoenix,
Arizona
Contact: AHA Section for Rehabilitation
Hospitals and Programs, (312) 280-6671.

To be included in Rehabilitation Calendar,
submit your listing—including dates, location,
and a contact name and phone number—to;
MARF Rehabllitation Report, P.O. Box
17675, Washington, DC 20041. FAX
(703) 648-03486.
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Florida Court
Prevents State
from Imposing

Fee Cap

anama City Medical Diagnostic

Limited and others recently sought
a permanent injunction in U.S. District
Court in the Northern District of Florida,
preventing the State from enforcing a
provision of the “Patient Self-Referral
Act of 1992, and imposing a restrictive
fee schedule on all providers of desig-
nated health services. Effective July 1,
1992, all clinical laboratory services,
physical therapy services, comprehen-
sive rehabilitation services. diagnostic
imaging services, and radiation therapy
services would be limited to charging
I 5% in excess of the current Medicare fee
for services provided to all non-Medicare
patients. Judge William Stafford had
granted a preliminary injunction earlier
in the month until the full hearing could
be conducted on July 13.

At the hearing, Judge Stafford granted
the permanent injunction and ruled that
implementing the fee schedule would
have caused irreparable harm to provid-
ers of these designated health services.
In so ruling, he recognized the disparate
treatment among healthcare providers.
Under the Act, hospital and group prac-
tices were exempt from the fee cap
whereas sole practitioners and others
were subject to the cap. The Judge ques-
tioned the Act’s uneven application since
exempting hospitals and group practices

would frustrate the overall purpose of

decreasing healthcare costs.

This order does not affect other provi-
sions of the Act, including the prohibi-
tion of healthcare providers from refer-
ring patients to a provider of healthcare
services in which the referring provider
has financial interest. Panama City
Medical Diagnostic Limited v. Williams,
No. 92-40198, U.S. District Court for the
Northern District of Florida, July 13,
1992 (No written opinion).

[Article taken from Health Law Di-
gest, August 1992, Volume 20, No. 8. p.
58.]
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Group Maps Out New Claims System

Im;tgine using no paper Medicare
claims, no postage and having access
to patient information at the tip of your
fingers by 1997. That’s the target under
the plan by the Workgroup for Electronic
Data Interchange (WEDI), formed by the
health care industry at the request of
HHS Secretary Sullivan. NARF was one
of the national organizations to comment
on the draft proposal.

The WEDI plan would serve as a
blueprint for private and government in-
surers 1n adopting a standardization sys-
tem for electronic filing and payment of
all health care claims. (Legislative ac-
tion would be required to bring in Medi-
caid and Medicare.) While the plan is
receiving cautious support from leading
health care groups, concern remains over
the cost for smaller health care providers
such as solo physician practitioners.

Under the WEDI approach, the sys-
tem for claims submission, payment/re-
mittance advice, enrollment and eligibil-
ity would be standardized. said WEDI
co-chairmen Joseph Brody of Travelers
Insurance Co. and Bernard Tresnowski
of the Blue Cross/Blue Shield Associa-
tion. Standardization would eliminate
the existing 400 electronic claims for-
mats, and save $4-10 billion in health
care administrative costs, they predicted.
Allowing physicians to tap into patients’
computerized treatment histories would
save on inappropriate medications and
services that could total $50 billion,
Tresnowski added.

While hospitals and large group prac-
tices would benefit from automation,
solo practitioners and physicians in rural

areas may find the cost too great. “It's
difficult to encourage smaller providers
to make an investment in hardware and
software,” said an AMA spokesman.
The American Society of Internal Medi-
cine is calling for “technical assistance to
help physicians who do not have the nec-
essary computer technology to partici-
pate in such a sys