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Audiolink™ PLs-100-for enhanced sound at home and in 
public places. Features the AudioLink™ headset, trans· 
miller/battery charger and two rechargeable batteries. 

Speclllcallr Designed for 
Hard·of·Heartng People. 
The AudioLink™ headset features a unique built·in 
audio output jack for hearing aid accessories. 
There is also an optional AudioLink™ microphone 
for connection to televisions without audio output 
jacks. Neck Loop 

AudioLink™ PLs-110-for enhanced sound at public places 
only. Features the AudioLink™ headset, battery charger and 
one rechargeable battery. 

Features 
• Superior audio quality 
• Up to 124 dB S.P.L. (volume) 
• World 's lightest wireless audio headset (1.4 oz) 
• Audio output jack for hearing aid accessories 
• Compact transmitter connects to audio output jack on 

your TV, VCR or TeleCaption™ decoder in seconds 
• Nationwide network of AudioLink™-compatible theaters, 

cinemas, places of worship and other public facilities 

Binaural Silhouette Binaural Direct Audio Input Microphone 
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From TV at Home to Public Entertainment Around the 

H aving a hearing loss doesn't have to mean missing 
out on the good things in life. Like watching TV with 
your fami ly ... going to see a movie at the neighborhood 
cinema ... or enjoying a stage performance at your 
favorite theater. Because now there's the AudioLink™ 
Personal Listening System (PLS)-the nationwide 
wireless audio service and product line designed spe-
cifically for people with a hearing loss. With AudioLinkT~ 
you can enjoy clear, enhanced sound while watching TV 
at home or at specially equipped cinemas, theaters, 
places of worship and cultural centers across the 
country. 

How AudloLlnk™ Works. 

AudioLink™ relies on advanced wireless audio technol-
ogy. Using invisible infrared light waves, sound is carried 
from a transmitter directly to a lightweight headset worn 
by the listener. The separate volume control on the head-
set enables you to adjust the volume (up to 124 dB) to 
your ideal level without affecting others around you. Just 
one listen, and you' ll hear the difference. 

At Home. 

Enjoy AudloLlnk™ Enhanced Sound 
While Watching TV at Home. 

No more having to turn the TV up to maximum volume. 
With AudioLink™, you'll enjoy crisp, clear sound while 
watching your favorite television programs, without 
distracting background noise. And because the volume 
control is located right on the headset, you can watch 
TV at your optimum listening level, while the rest of the 
family listens at normal volume. The entire family can 
watch TV together-in perfect harmony. 

Enjoy Aud/al.Ink™ Enhanced Sound 
at Theaters. Cinemas, Places of worship 
and Other Public Facilities. 

No more having to miss out on critical dialogue in a 
story, or asking a companion what a character said. Now 
you can enjoy hit plays at the theater, blockbuster movies 
at the cinema, religious services and more with en-
hanced sound. NCI is building a nationwide network 
that wil l consist of thousands of AudioLink™-compatible 
public facilities all across the country. When you go out 
to any AudioLink™-compatible facility, all you have to do is 
slip on your headset ... sit back ... and enjoy the show. 

At the Cinema. 

ation . .. The Difference Is AudioLink™! 
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• A Nationwide Network at 
AudloLlnflTM-Com al/ble Fae/I/lies 
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NCI is developing the first-ever standardized 
Nationwide Network of Audiolink™-Compatible 

Public Facilities, which means you'll be able to 
use the same AudioLink™ headset to see a hit Broadway 

play in New York, a symphony in Dallas, a movie in 
San Francisco, Disney World in Florida, and your favorite 

TV shows at home- all with enhanced sound. • • •• •• •• • • 
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The World's Most Advanced 
Personal Listening System. 

•• 
. ,.. 

Blending state-of-the-art electronics with ingenious design, 
the AudioLink™ Personal Listening System is the world's 
most advanced, fully integrated wireless audio system. 
Each component has been developed specifically with 
the hard-of-hearing individual in mind. 

At the Theatre. 

•• 

• 
·:. 

.:. : ·:S· To find out it a public facility is AudioLink™-compatible, 
just look tor the service mark ~ , ask the facility 

manager, or call NCI . • 

••• 
Representational map of major Audiolink™-compatible public facilities. 

Additional sites in Alaska and Hawaii . 

AudloLlnk™ PLS-100 Components 
AudioLink™ Headset-Your Audiolink™ 
headset weighs only 1.4 oz; provides up to 
124 dB S.P.L. (volume); and features separate 
"balance" and "tone" controls, so your hear· 
ing health care professional can customize it 
to accommodate your individual hearing loss. 

AudioLink™ Transmitter/Battery Charger-
The compact Audiolink™ transmitter con-
nects to the "audio output" jack of your TV, 
VCR or TeleCaption™ decoder, and can fill a 
400 square·foot room with the Audiolink™ signal. 

AudioLink™ Rechargeable Batteries-
Audiolink™ comes with two, environmentally· 
friendly rechargeable batteries, which saves 
on expensive battery replacements and 
inconvenience. 

AudioLinlCM 
PER S ONAL L ISTEN I NG SYSTEM 
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KIMBERLY OJ .SON DORGAN 

2550 M 8 •J'HEET. NW 

WASlUN<l'l' ON. DC :?0037 
<202> 828-4432 

F ,\X C202> 223-4803 

The AudioLinl<M Headset You Used 
to Hear the Performance Clearer ... 

Can Now Be Used at Home. 
It you have a mild, moderate or severe hearing loss, now you 
can enjoy watching television at home with the crystal clear, 
enhanced sound you enjoyed here. With the Audiolink Per-
sonal Listening System for the home, you get your own per-
sonal headset, plus a compact transmitter that connects to 
your TV or VCR. So you can watch TV at your ideal volume 
level, while the rest of the household listens at normal 
volume. 

And when you 're not enjoying TV at home, you can bring 
your personal headset with you to this location, or any 
Audiolink-compatible public facility and enjoy clear, quality 
sound. 

To learn where you can purchase an Audiolink Personal 
Listening System in your area, call the nonprofit National 
Captioning Institute today! 

1-800-533-9673 
NATIONAL CAPTIONING INSTITUTE 

5203 Leesburg Pike 
Falls Church, VA 22041 

Audiol-inlCM 
PERSONAL LISTENING SYSTEM 

Distributed by nc1 
Manufactured by !Zj s EN NH EI s ER 

~ AudioLink is a trademark of the National Captioning Institute, Inc. 
© Copyright, 1992 by NCI 

If you like 
AudioLink™ 
at the theater, 
th movies or 
other public 
places ... 

you'll love it at 
home! 

Audiol-inlCM 
PERSONAL LISTENING SYSTEM 

Distributed by nc1 
Manufactured by !Zj s E 1\11\1 H E • s ER 
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ii Audiol.inlC:LS-100 
PERSONAL LISTENING SYSTEM 

Wireless audio system for enhanced sound 
at home and in public places 
• Superior audio quality 
• High volume 
• World's lightest wireless audio headset 
• Output jack for hearing aids 
• Two rechargeable batteries 

Distributed by nc1 Manufactured by ==!Zf::Hl'Wl\IHEISER 
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Audiol..inlC:LS-100 
PERSONAL LISTENING SYSTEM 

Give Your Hard-of ·Hearing Customers the 
Advantage of AudioLink™ Enhanced Sound 
NCl's new Audiolink™ PLS-100 Personal Listening System enables people with a hearing loss to enjoy tele-
vision and public entertainment through enhanced sound. With Audiolink™, hard-of-hearing people can listen 
to their favorite television shows, movies, theatrical performances and more with greater volume and clarity, 
and without distracting background noise. 

At Home. AudioLink™ lets the entire 
family enjoy TV together-and at a 
comfortable volume level. 

At the Theater. By wearing AudioLink'M at 
specially equipped theaters, hard-of-
hearing people will feel like they 're right 
on stage-capturing every word. 

At the Cinema. People with a hearing loss 
can enjoy today's most popular movies at 
AudioLink'M-compatible cinemas. 

And at Hundreds of Places 
of Worship, Concert Halls 
and Cultural Centers 
Across the Country! 

NATIONAL CAPTIONING INSTITUTE, INC. 
5203 Leesburg Pike 
Falls Church , Virginia 22041 
800-533-WORD (Voice) 
800-321-TDDS (TDD) 

Features 

Versatile-Audiolink™ can be used while watching TV, or at hundreds of specially 
equipped cinemas, theaters, places of worship and museums across the country. 

Adaptable-Audiolink™ has a handy output jack for connection to hearing aid 
accessories such as a neck loop , induction coil plate or direct audio input (not 
provided). 
Superior audio quality-clear, direct sound without distracting background noise. 

High volume-up to 124 dB , S.P.L. 
World's lightest wireless audio headset-weighs only 1.4 ounces. 

Two rechargeable batteries-no replacement costs or inconvenience. 

Easy operation-connects to the audio output jacks of VCRs, hi-fi equipment, the 
TeleCaption™ 4000 closed caption decoder, and most TVs. 

Technical Specifications 

Infrared wave length 
Modulation 
Carrier frequency 
Output jack 
Frequency response 
Distortion 
S/N ratio 
Power consumption 
Battery operation time/per charge 
Acoustic pressure (volume) 
Weight 

·requires connection to 110 volt AC outlet 

Contents 
• AudioLink™ Headset H-100 

Headset H-100 

950 nm 
FM 
95 kHz 
2.5 mm micro jack 
30-18,000 Hz 
typ. 1% 
typ. 65 dB(A) 

approx. 10 hrs . 
124 dB, S.P.L. 
1.4 oz 

Transmitter/Battery 
Charger T-100 * 

950 nm 
FM 
95 kHz 

30-18,000 Hz 
typ. 1% 
typ. 65 dB(A) 
3 VA 

2.8 oz 

• AudioLink™ Transmitter/Battery Charger T-100 (requires connection to a 110 volt AC 
outlet) 

• AudioLink™ Rechargeable Batteries BA-90 (two) 
• Audio Feed Cable (used between Transmitter/Battery Charger T-100 and your TV, VCR, 

and/or Telecaption 4000 closed caption decoder) 
• RCA to 1/8" Mono Adapter (for headphone jack on TV or audio accessories) 
• Power Cable with plug for connection to 110 AC outlet 
• Owner's Manual 

Distributed by nc1 Manufactured by ::U]:: U 1\11\1 HE n En· 

'ti' Audiolink™ and TeleCaption™ are trademarks of the National Captioning Institute, Inc. 
©1991 , NCI 
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ii AudioLinlCM 
PERSONAL LISTENING SYSTEM 

A 
DIRECTORY 

OF 
AUDIOLINK™-coMPATIBLE FACILITIES 

© 1992 National Captioning Institute 
5203 Leesburg Pike 

Falls Church, VA 22041 
1-800-533-9673 

May, 1992 

This document is held by the Dole Archives, but it has not been scanned in its entirety. If you would 
like more information, please contact us at dolearchives@ku.edu. 
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June 17, 1992 

Maureen P. West 
Suite SH-141 

Nniuersal fngrauing. JJnc. 
9090 Nieman Road 

Overland Park, Kansas 66214 

1-800-221-9059 

Hart Senate Off ice Building 
Washington D.C. 20510 

Dear Maureen: 

Thank you for taking the time to meet with Nicole and myself. We 
appreciate your interest and support. 

Several developments have taken place since we met with you so we 
need to bring you up to date. We returned to the American 
National Standards Institute (ANSI) A117 committee meeting and 
learned that the chairman had announced that ANSI had no funds 
for research, and therefore, had no interest in participating in 
any study regarding the needs of the visually disabled and the 
technology available from sign manufacturers. 

As a result, of ANSI's action, it appears that the only way to 
accomplish any research effort with creditability is to have a 
research project conducted by one of the blind organizations with 
cooperation from other blind organizations and sign 
manufacturers. A major problem in this regard is that two of the 
ANSI members, The National Council of the Blind and The American 
Foundation for the Blind, have strongly opposing views on most 
issues pertinent to the visually impaired. 

You could help on this research matter if you could suggest an 
organization for the visually impaired that might lead the 
research team. Also any sources of funding that you could 
suggest would be very helpful. 

Another area of great concern is the ANSI A117 committee itself. 
After observing an additional two days of their actions, we do 
not feel that the ANSI A117 committee is capable or willing to 
function as a cohesive group. It is obvious that the core of 
ANSI A117 committee members (who represent building code related 
organizations) resent having to deal with members from 
organizations for the disabled. 

This document is from the collections at the Dole Archives, University of Kansas 
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The message to us was loud and clear. The only way the Americans 
with Disabilities Act (ADA) requirements will be implemented is 
through the Department of Justice (DOJ) and civil rights action. 

Another negative development is that the proposed regulations 
that the DOJ will issue in August for comment are for Title II 
which pertains only to requirements for state and local 
governments. There is no assurance that the DOJ and the 
Architectural and Transportation Barriers Compliance Board 
(ATBCB) will act upon the responses to the proposed regulations 
by amending title III. However, the Assistant Attorney General 
did comment on this in his letter to the Engraver's Journal. A 
copy of the article published in the Journal is enclosed. 

As a result of the situation described above, I believe that the 
intent of the Attorney General in issuing the letter to the 
editor of the Engraver's Journal is a very important issue. The 
Department of Justice technical manual (copy of excerpt enclosed) 
uses bathrooms, room numbers and exits as examples for permanent 
signs. The letter of John R. Dunne, Assistant Attorney General, 
states "the only signs subject to the raised letter requirement 
are men's and women's rooms, room numbers and exit signs". This 
interpretation simply can not be in the spirit of the intent of 
Congress in passing the ADA. 

The staff attorney that Nicole and I met with last Wednesday 
stated that I would receive a response to my letter. Depending 
on their response, I may feel the need to write another letter to 
the Attorney General. If so, I will send you a copy and ask for 
your assistance at that time. 

Again, thank you for your time and assistance. 

Sincerely, 

• I ~_V;~il-1 -/!J Jt?~ 
Dennis G. Redd 
Vice President 

This document is from the collections at the Dole Archives, University of Kansas 
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D ecently, The En-
.A gravers Journal 
was invited to meet 
with the Architectural 

On March 25, The Engravers Journal 
met and exchanged views with the 

Architectural & Transportation Barriers 
Compliance Board. Here's an account 

of the ADA and UFAS situation. & Transportation Bar-
rie rs Compliance 
Board (ATBCB) and the 

A TBCB is that the kind 
of accessible signage 
she feels is the most 
tactually readable by 
the blind - signs with 
incised, engraved 

Department of Justice to discuss "your industry's concerns 
about the ADA." We accepted the invitation and the 
meeting took place March 25, 1992, in the offices of the 
A TBCB in Washington. Present were 3 A TBCB Board 
members (all with different disabilities), 3 Justice Depart-
ment representatives, and 4 ATBCB staff members. 

Co-publisher of The Engravers Journal, Michael J. 
Davis, attended the meeting and he invited Bee Hodgkiss, 
owner of an engraving business in Minneapolis, to attend. 

What makes Bee Hodgkiss eminently qualified to 
represent the engraving ind us try on this particular issue is 
that, in addition to owning an engraving business, she is 
congenitally blind (blind from birth). Bee is a member of 
the National Federation of the Blind and an outspoken 
proponent of the rights of the blind to have fullaccessibility 
and mobility throughout society. She has been making 
and selling "accessible signage" (including Grade 2 Braille) 
since long before passage of the ADA. 

One of the reasons Bee was happy to meet with the 

The Engravers Journal May/June 1992 

characters - has been 
outlawed by the ADA regulations. Bee also believes that 
the current ADA regulations do not go far enough in 
providing mobility for the visually impaired. 

The early part of the meeting consisted of an exchange 
of ideas and information. The Board members had many 
questions about the industry, how it is structured, and the 
equipment and methods engravers use. 

This was followed by the Board's explanation of how 
the A TBCB works, including some of the difficult con-
ditions under which they operate. According to A TBCB 
General Counsel, Jim Raggio, one problem they face is 
that the ADA covers about 40 different areas, everything 
from building construction to telephones, shower stalls, 
and wheelchair lifts on buses. Signage is just one area they 
must oversee. 

According to Jim Raggio, there are two primary areas 
where the A TBCB chronically falls short: technical ex-

continued on page 35 

15 
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OPERATION ACCESSIBLE 
continued from page 15 

pertise and funding. Research is the 
key to solving many accessibility prob-
lems, and effective research requires 
having or finding both technical ex-
pertise and funding. 

This year's A TBCB research budget 
is about $250,000 and in 1993, this will 
double to $500,000 ... Still, "says Raggio, 
"we have to sit down and make some 
very difficult decisions about which of 
the 40 areas of the ADA are the 
highest priority and where the research 
dollars will go." 

The subject of raised-letter-only 
signage was also discussed. Bee Hodg-
kiss addressed the Board on the point 
that blind people have a preconceived 
bias against "incised" engraved char-
acters, attributing this in part to braille, 
the language of the blind, being a 
raised medium. Therefore, some blind 
people think that lettering also must 
be raised, whereas she believes that 
incised lettering is as easy to read and a 
lot less expensive to produce. 

Another point made by Bee was 
that there are three types of signs: 1) 
Signs which comply with the ADA, 2) 
Signs which are usable by the blind, 
and 3) Junk signs. 

The ATBCB's Marsha Mazz, author 
of the ADA regulations, concurred 
with Bee that "There are a lot of'junk' 
signs out there, and, from an acces-
sibility standpoint, a junk sign is junk 
whether it has raised or incised char-
acters," says Marsha Mazz. 

The Engravers Journal's Mike Davis 
added that our industry as a whole 
must plead guilty to producing in-
accessible signage: subsurface signs or 
signs engraved .005"-.010" deep that 
range from very difficult to impossible 
to read tactually. 

Bee commented on a trend she saw 
developing at an ADA seminar in Las 
Vegas in February 1992, which she 
finds alarming to blind persons like 
herself. According to Bee, certain 
opportunists in the engraving industry 
are thumbing their nose at accessible 
signage by promoting multi-infor-
mational signs where the room number 
is raised to comply with the ADA and 
other information on the sign is en-
graved (incised). Unfortunately the 
incised lettering is reverse engraved 
(subsurface), making it impossible to 

The Engravers Journal May/June 1992 

read tactually, whereas properly en-
graved incised characters are very 
tactile. 

"The trouble is," she says, "as long 
as incised lettering is not recognized by 
the ADA, you will have this type of 
signage. You can't sell a customer on 
the idea of low cost accessible signage 
if the regulations say blind people 
can't read it, even though the regu-
lations are wrong!" 

After hearing the discussion, the 
A TBCB's Jim Raggio agreed that the 

"incised lettering" issue deserves a 
second look and more research, partic-
ularly in view of the problems that 
have come to light with respect to the 
"Georgia Tech. study" on which the 
regulations were based. 
UFAS & The ADA 

The ADA situation continues to 
change, literally from month to month, 
and now has taken a new twist, cen-
tering around proposed changes to the 

continued on next page 

One size doesn't fit all ... 

MANUFACTURERS OF BOTH STOCK AND CUSTOM 
MEDALS AND ACCESSORIES 

CALL OR WRITE FOR MORE INFORMATION! 

THE NEWPORT MINT 
5427 Sinclair Road 

Columbus, Ohio 43229 
1-SOD-448-1251 
(614) 885-3424 

FAX 614-885-2574 

IDENTIFICATION PLATES, INC. 
2111 E. 11th. Street 

Dallas, TX 75203 
1-800-966-4004 

FAX 1-800-229-3003 
214-943-7391 

FAX 214-942-8971 

CIRCLE 86 ON AD EXPRESS 

35 
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OPERATION ACCESSIBLE 
continued from page 35 

Uniform Federal Accessibility Stan-
dard (UF AS). You will be hearing a 
lot more about UFAS this year because 
UFAS has its own set of"accessibility" 
regulations affecting state, city, county 
and federal agencies, including the 
U.S. Postal Service and the military. 

two different UFAS signage standards 
and neither is in sync with the ADA 
regulations. For example, the Depart-
ment of Defense, Department of 
Housing and Urban Development, and 
U.S. Postal Service do not require 
braille on signs and also recognize 
incised (engraved) characters as "tac-
tile" (readable by touch) for purposes 
of providing accessibility to the blind. 
The General Services Administration 
(GSA) modified their standards in 
1988 to require raised letters on signs 

The Title II (UF AS) sign regulations 
will be totally overhauled beginning 
this year. At the present time, there are 

PUT : :.: ON • • 
SIGNS EASILY 

At Duxbury Systems, we've been producing 
software for creating braille since 1975. Today our 
software can be found in every major braille 
publishing house around the globe. We can help 
you create signs that comply with the Americans 
with Disabilities Act. 

We have grade 2 braille translators and fonts running 
under MS-DOS~ Windows™, Apple Macintosh® 
and other environments. 

For 
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? INFORMATION 

•• •• •• • •• • • •• • • • 

• 
Duxbury Systems, Inc. 

435 King Street, P.O. Box 1504 
Littleton, MA 01460 USA 

tel. 508-486-9766 
FAX 508-486-9712 
CIRCLE 471 ON AD EXPRESS 

contact: 

identifying permanent rooms and 
spaces but does not require braille. 
The Engravers Journal will bring you 
more about UF AS later, but first, here 
is a status report on the ADA. 

One of the biggest sources of con-
fusion about the ADA regulations has 
been the vagueness of its language, i.e. 
"signs identifying permanent rooms 
and spaces"must contain raised letters 
and braille. The Department of Justice 
has finally released a fairly straight-
forward definition for "permanent 
rooms and spaces" which mandates 
raised letters and braille on only three 
types of signs: rest room signs, room 
numbers, and exit signs. 

As explained in our article, Clarifying 
the ADA Regulations (Mar/ Apr '92), 
the mechanics of putting the ADA 
regulations in force involved handing 
the regulations over to a committee of 
the American National Standards 
Institute (ANSI). ANSI is a private 
organization whose sole purpose is to 
create "standards "for almost anything. 
For example, an ANSI committee 
created the standard for the RS-232 
computer interface, which allows you 
to buy a brand X computer and brand 
Y serial printer or modem and know 
that they are fully plug-compatible 
and will work properly together because 
the interface hardware is standardized. 

The committee coordinating the 
ADA is the ANSI Al 17 committee. 
Their proposed standards were released 
in the form of a "public review draft" 
on January 24, 1992, which was fol-
lowed by a 60-day comment period 
that ended on March 24. · 

One substantive change from the 
ADA regulations noted by The En-
gravers Journal is a notation that 
"Character heights shall be 5 / 8 in. ( 16 
mm) minimum for building direct-
ories." This differs from the ADA 
regulations in that building directories 
were defined as "temporary" in the 
regulations and are specifically ex-
empted from ADA mandates. 

Another difference is that "Braille 
shall be placed a nominal I/ 2 in. ( 13 
mm) below the corresponding raised 
characters or symbols ... " The Journal 
filed a written objection to this pro-
vision, reasoning that on a two-line 
sign, containing the word "FIRE" on 
line I and "EXIT" on line 2, for 
example, the ANSI document's lan-
guage explicitly mandates that the 

May/June 1992 The Engravers Journal 
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OPERATION ACCESSIBLE 
continued from page 37 

drafted to closely parallel the ADA 
regulations or the ADA regulations 
must be modified to conform reason-
ably closely to whatever the UFAS 
standards are. 

And in the election-year politics of 
1992, President Bush may have over-
extended the federal budget by prom-
ising in his State of the Union address 
to provide federal funding for new 

federal mandates that must be paid for 
by state and local governments. Major 
changes in U FAS sign regulations could 
cost American taxpayers plenty. as 
every city hall , public school, county 
courthouse. college campus, Y.A. hos-
pital. public library. etc .. replaces 
certain signs and sends the bill to 
Washington. 

So where does this leave the blind 
and the accessibility that was promised 
to them by the spirit and intent of the 
ADA? The ADA has given the blind 

CIRCLE 28 ON AD EXPRESS 
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only the most rudimentary of acces-
sibility: tactile rest room. room number. 
and exit signs. Picture yourself trying 
to find your way around a large building 
or airport wearing a blindfold. where 
all yo u could detect were the rest 
rooms. exits, and room numbers. if 
there were room numbers! It would 
appear that the blind have been short-
changed by the ADA! 

Many mistakes have been made in 
the ADA . $1.3 million wa s spent on 
the "Georgia Tech. study" upon which 
the ADA regulations are based. This 
study and the problems associated 
therewith were detailed in The En-
gravers Journal's article What the A DA 
Means to Our Industry (Nov Dec '9 l ). 

The Justice Department's official 
comment about the study is that they 
will neither confirm nor deny any 
problems associated with it. 

The existing language of the ADA 
regulations is also problematical. i.e. 
"signs identifying permanent rooms 
and spaces" and "signs which are 
temporary ." The first part of the 
definition refers to the space and the 
second refers to the sign. concepts 
which cannot always be reconciled. 
Likewise. an exit sign does not identify 
a permanent room or space (it's really 
a directional sign that points the 
direction or path of egress from the 
building). 

Perhaps the biggest mistake of all is 
that at every stage of the ADA's 
evolution . the sign producers have 
been totally excluded from the planning 
and discussions . All of the committees 
have been dominated by the ha ndi-
capped. Indeed . virtually the entire 
sign industry found out about the 
ADA only after the regulations were 
finalized and the comment period was 
over. Had our industry been invo!Yed 
in the "Georgia Tech . study," the cost 
would have been 90o/c less and the 
study would have been done properl y. 
and the blind would have had "acces-
sible" signage years ago! 

Had our industry had input into the 
ADA. we probably would have sug-
gested orienting the requirements 
around the sign message , i.e . the type 
of information contained on the sign. 
The identification of permanent rooms 
and spaces is just one type of infor-
mation. Safety warning messages arc 
another. A third type of informati on 
specifies the means of egress (exits). 

May / June 1992 The Engra\'ers .J ournal 

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 14 of 175



and a fourth might apply to directional 
information . Still another type of 
information pertains to instructions 
for operating "architectural equipment" 
such as automatic doors, elevators, 
and escalators. Only a tiny fraction of 
this vital information can be available 
to the blind under the current "perma-
nent rooms and spaces" focus of the 
ADA. To continue using the current 
regulations, the Justice Department 
must badly contort the English lan-
guage in such a way as to attempt to 
force-fit the information contained on 
a particular sign to match the ADA 
definition. For example, what "perma-
nent room or space" is identified by an 
exit sign on an exterior door? Do the 
boundaries of this "permanent space" 
stop at the property line or extend 
onward to encompass the entire 
country? 

Our industry is well experienced in 
producing all types of signs and you, 
our readers, know what is needed. 

Our intention here is not to belabor 
past or current problems or "beat up" 
our officials in Washington. The En-
gravers Journal's articles and your 
letters have caused 12 congressional 
inquiries into the ADA sign regulations 
and inquiries by President George Bush 
and Attorney General William P. Barr. 

Enough "heat" has been generated 
and it's time now to take positive steps 
to make America accessible. Our in-
dustry, the government and the blind 
must start working together for a 
change. 

In the near future, the A TBCB's 
General Counsel, Jim Raggio, will be 
issuing a "Notice for Proposed Rule 
Making" (NPRM) whereby new data 
or proposals to support changes in the 
UF AS regulations will be sought. 

In turn, the Justice Department has 
agreed to evaluate any such proposals, 
and if they have merit, to change the 
ADA regulations to conform to the 
new UF AS regulations, as indicated in 
the Assistant Attorney General's Jetter 
shown in figure I. 

The greatest accomplishment of the 
ADA has been to give everyone a 
different perspective. If you have con-
sulted with any visually impaired 
individuals or the organizations for 
the blind , for example in researching 
Grade 2 Braille, you have probably 
developed a heightened sensitivity 
toward their opinions and problems. 

The Engravers Journal May/June 1992 

Interestingly, the same thing has hap-
pened in reverse, whereby the blind 
have come to better understand many 
of the problems associated with pro-
ducing the accessible signs they so 
badly need and deserve. 

As a result of The Engravers 
Journal's meeting with the Architect-
ural and Transportation Barriers Com-
pliance Board, we formulated a clearer 
picture of how government functions, 
and we believe that the A TBCB and 
Justice Department know where our 

industry stands. 
It is imperative that our industry 

provide signage that is accessible to 
the blind . The Engravers Journal 
advocates this not because you, our 
readers, stand to profit by it, but 
because it's the right thing to do in a 
humanitarian sense! Profits are in-
cidental. We have to start thinking 
about accessibility, not about com-
pliance, and promoting this idea to 

continued on next page 
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OPERATION ACCESSIBLE 
continued from page 39 

our customers. 
The existing ADA regulations are 

ill-founded and need to be changed. In 
time they need to be expanded to 
provide true accessibility to the handi-
capped, not just the bare-bones ap-
proach of rest rooms. room numbers, 
and exit signs. 

The solution to the ADA problems 
cannot be solved by the government 
and cannot be solved by our industry 
alone. What 's needed is a partnership, 
where the private and public sectors 
work together, rather than at cross 
purposes. The industry needs to mo-
bilize. 

Toward the common goal of"making 
America accessible," The Engravers 
Journal has kicked off a project called 
Operation Accessible. This is an in-
dustry-based task force that will be 
assisting the A TBCB in the area they 
are weakest: technical expertise. Op-
eration Accessible will provide the 
"Access Board" with technical infor-

Send your comments about 
ADA sign regulations to : 

James J. Raggio, General Counsel 
U.S. Architectural & Transportation 
Barriers Compliance Board 
1331 F Street, NW, Suite 1000 
Washington, DC 20004-1111 

mation and the type of meaningful 
data needed to assist them in making 
informed decisions. A number of other 
important educationally-oriented proj-
ects are also envisioned. 

You. our readers , can do your part. 
too. We urge you to fill out and send in 
this issue's ADA survey. This survey is 
important for two reasons: I) The 
pricing survey is the first ever to attempt 
to measure the economic cost of 
accessible signage, and 2) The opinion 
poll provides a valuable barometer of 
the industry's perception of the ADA. 
The results of this survey will be pub-
lished in an upcoming issue and will be 
both interesting and of great value to 

Permark Inc., 
7 Curity Avenue, 

Please send a copy of your 
correspondence to : 

Operation Accessible 
c/o The Engravers Journal 
P.O. Box 318 
Brighton, Ml 48116 
FAX 313-229-8320 

the ATBCB. 
Also voice your opinion today about 

the ADA / UFAS regulations and any 
changes you'd like to see made . We 
have included the address of Mr. Jim 
Raggio of the A TBCB at the end of 
this article. Note that the Operation 
Accessible task force would appreciate 
a copy of your letters to the A TBCB. 
Send or fax copies in care of The 
Engravers Journal. 

Last but not least, be inventive . Go 
to work at creating new and innovative 
approaches for creating accessible 
signage.• ------· . ·------

Toronto, Ontario M4B 3LB ',, 

Phone (416) 752·9144 
FAX (416) 752·0356 
Toll Free FAX 
1-800-387-6568 
(U.S./CANADA) 
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required in buildings with supervised automatic sprinkler systems, nor are they required in 
alterations. 

ID-7.5140 Drinking f~untains (ADAAG §4.1.3(10)). Where there is only one drinking fountain 
on a floor, it must be accessible both to individuals who use wheelchairs and to those who have 
difficulty bending or stooping (for example, by using a "hi-lo" fountain or a fountain and a w~ter 
cooler). Where there is more than one fountain on a floor, 50 percent must be accessible to persons 
using wheelchairs. 

lli-7.5145 Bathrooms (ADAAG §§4.1.3(11); 4.22.4). Every public and common use bathroom 
must be accessible. Generally only one stall must be accessible (standard five-by-five feet). When 
there are six or more stalls, there must be one accessible stall and one stall that is three feet wide. 

lli-7.5150 Storage, shelving, and display umts (ADAAG §4.1.3(12)). One of each type of 
storage facility must be accessible. Self-service shelves and displays must be on an accessible route 
but need not be lowered within reach ranges of individuals who use wheelchairs. 

lli-7.5155 Controls and operating mechanisms (ADAAG §4.1.3(13)). All controls in accessible 
areas must comply with reach requirements and must be operable with one hand without tight 
grasping, pinching, or twisting of the wrist. 

Ill-7.5160 Alarms (ADAAG §4.1.3(14)). Both audible and visual alarms are required when 
emergency warning systems are provided. ADAAG has detailed requirements concerning features 
needed for visual alarms, including type of lamp, color, flash rate, and intensity. 

Ill-7.5165 Signage (ADAAG §§4.1.3(16); 4.30.7). Different requirements apply to various types 
of signs: 

I) Signs designating permanent rooms and spaces (e.g., men's and women's rooms, room 
numbers, exit signs) must have raised and Brailled letters; must comply with finish and 
contrast standards; and must be mounted at a certain height and location. 

2) Signs that provide direction to or information about functional spaces of a building (e.g., 
"cafeteria this way;" "copy room") need not comply with requirements for raised and 
Brailled letters, but they must comply with requirements for character proportion, finish, and 
contrast If suspended or projected overhead, they must also comply with character height 
requirements. 

3) Building directories and other signs providing temporary information (such as current 
occupant's name) do not have to comply with any ADAAG requirements. 

4) New symbols of accessibility identifying volume control telephones, text telephones, and 
assistive listening systems are required. 

59 
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c Prrfosional Training.S..lf_stemsJ 

THANK YOU ... 

. . .for the opportunity to formally introduce PROFESSIONAL TRAINING SYSTEMS INC., 

specializing in fair employment practices and employee/organizational communications. 

We are an experienced and dedicated team of specialists, committed to providing the very 

best in training and consulting services. 

We stand ready to assist you and your organization in meeting your internal and external 

challenges. . . 

LET OUR KNOWLEDGE HELP YOU GROW! 

-------7272 Cradlerock Way, Columbia, MD 21045 • 4101381-4233 •Fax 4101381-7056 ------
931 Douglass Avenue, Elkins Park, PA 19117 
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, WESlEY P. HARVEY 

! 
7272 CradlercX:k \Thy 
Columbia, MD 21045 

t 301l381-4233 
30 I I 381-4407 
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. KAREN L. REEVES 

7272 Cradlaock Way 
Columbia, MD 21045 

410/381-4 233 
410/381-4407 

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 20 of 175



9L9 "ON ll~tl3d 
a~ 'V1s~mo~ 

01\fd 
38VlSOd ·s·n 

31Vtl >nns 

LOvv-£BL (008) 
9vO~l OV\J 'e!qwn10J 
ABM ~~OJa1peJJ llll 

-~u1 swa1sf..s 6U!U!BJ1 IBUO!SS0!0Jd 

AMERICANS WITH DISABILITIES ACT (ADAJ 

ARE YOU IN COMPLIANCE? ... 

. . . CHECKLIST ENCLOSEDI 

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 21 of 175



AMERICANS WITH DISABILITIES ACT 
PUBLIC ACCOMMODATIONS 

ARE YOU IN COMPLIANCE? 

Title Ill of the Americans with Disabilities Act (public accommodations and services by private entities) took effect 
January 26, 1992. Is your organization covered? if so, is it in compliance with the law? 

Title Ill covers all public businesses affecting commerce regardless of size. It prohibits denying full and equal enjoyment 
of goods, services, facilities, privileges, advantages or accommodations to disabled individuals by any place open to the 
public. Penalties for non-compliance can be steep: up to $50,000 for a first violation and up to $100,000 for subsequent 
violations. 

Here is a quick-look "Barriers Checklist" to help you determine if your organization's public facilities comply with the law. 
A "No" answer indicates an area of needed improvement. 

BUILDING ACCESS 

1. Are 96"-wide parking spaces designed with a 60" access 
aisle? 

2. Are parking spaces near main building entrance? 

3. Is there a "drop off' zone at building entrance? 

4. Is the gradient from parking to building entrance 1 :12 or 
less? 

5. Is the entrance door at least 32" wide? 

6. Is door handle easy to grasp? 

7. Is door easy to open (less than 8 pounds pressure)? 

8. Are other than revolving doors used? 

BUILDING CORRIDORS 

1. Is path of travel free of obstruction and wide enough for a 
wheelchair? 

2. Is floor surface not slippery? 

3. Do obstacles (phones, fountains) protrude no more than four 
inches? 

4. Are elevator controls low enough (48") to be reached from a 
wheelchair? 

5. Are elevator markings in braille? 

6. Do elevators have audible signals? 

7. Does elevator interior provide a turning area of 51" for 
wheelchairs? 

RESTROOMS 

1. Are restrooms near building entrance/personnel office? 

2. Do doors have lever handles? 

3. Are doors at least 32" wide? 

4. Is restroom large enough for wheelchair turnaround (51" 
minimum)? 

5. Are stall doors at least 32" wide? 

6. Are there grab bars in toilet stalls? 

7. Are sinks at least 30" high with room for a wheelchair to roll 
under? 

8. Are faucets easily reached and used? 

9. Are soap dispensers, towels no more than 48" from floor? 

PERSONNEL OFFICE 

1. Are doors at least 32" wide? 

2. Are doors easy to open? 

3. Are thresholds 1/2" high or less? 

4. Is the path of travel between desks, tables wide enough for 
wheelchairs? 

Compliments of The lntemationa! Resource Network on Disabilities. 

Don't get lost in the confusing array of new laws. Contact PROFESSIONAL TRAINING SYSTEMS today, specialists in 
fair employment practices and employee/organization development. .. 1-800-783-4407. 
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Meet the Principals .... 

Wesley P. Harvey is a successful business 
consultant and master trainer, with more than 
twenty years of experience with General 
Motors, Xerox and Learning International. 
His expertise has been successfully used in 
private industry and government agencies 
throughout the United States and Canada. 

Daisy Saunders is a consultant and profes-
siona l speaker with many years of experience 
in management, program administration, 
teaching, and training. She specializes in 
management/ supervisory education and 
career and personal growth programs. Daisy 
has a Master's Degree in Business Adminis-
tration. 

For more information, contact: 

Empowerment International 
7188 Cradlerock Way 

Suite 156 
Columbia, Maryland 21045 

(410) 964-6006 
FAX (410) 381-7056 

EMPOWERMENT 
INTERNATIONAL 
STRESS• SUBSTANCE ABUSE• AIDS 
• RETIREMENT • TRANSITION • 

Specialists in 
Employee Assistance Training Programs 
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Who We Are .... 

Substance Abuse (alcohol and drugs) 
... AIDS .... Layoffs .... Retirement 
.... All affect performance and pro-
d ucti vi ty; all pose a threat to an 
organization's functioning. 

We believe that the answer to these 
frightening issues is early intervention 
through EDUCATION. 

Our goal is to complement your 
efforts to meet the needs of your 
employees; to handle problems before 
they get too big. 

Why EI .... 

We provide: 

•On-site workshops and seminars 

• Educational materials emphasizing 
physical and mental health aware-
ness, the preservation of life, and 
the quality of life. 

•Programs designed to minimize the 
pressures and anxieties associated 
with layoffs. 

• Training programs that will teach 
managers and supervisors to coun-
sel and work with employees who 
have problems. 

• Awareness and orientation pro-
grams for all levels of employees. 

• Programs designed to help employ-
ees deal with stressors associated 
with trauma such as layoffs, early 
retirements, illness, and disease. 

Maj or Programs .... 

Substance Abuse In the Workplace -
An educational program designed to 
show supervisors and employees how 
to work together to deal with abuse and 
suspected abuse in the workplace. 

AIDS In The Workplace-A compre-
hensive education program designed to 
help organizations confront the AIDS 
issue head-on. It focuses on awareness, 
prevention, myths, and fears. 

Career Transition and Job Search 
Strategies - A high-impact program 
designed to minimize some of the 
anxiety associated with career planning 
and the job search process. Participants 
will learn to assess, package, and mar-
ket skills. 

Retirement: New Beginning - This 
program is designed to help partici-
pants successfully prepare for and 
make a smooth transition from the 
working years to retirement. 

Stress Management for Professionals-
This informative one day program is 
designed to help participants gain an 
understanding of their susceptibility to 
stress and to learn to deal with stress-
causing situations and attitudes. 
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AMERICANS WITH DISABILITIES ACT (ADAJ ... 
TRAINING AND CONSUL TING SERVICES 

Changes Sweep The Workplace As ADA Laws Take Effecl .. 

On July 26, 1990, President George Bush signed into law the Americans with Disabilities Act. This act has been 
recognized by companies across the United States as the most sweeping civil rights legislation since the Civil Rights 
Act of 1964. Companies must prepare themselves for the legislation that becomes effective for employers with 25 
or more employees on July 26, 1992 and employers with 15 or more employees on July 26, 1994. 

The intent of the Americans with Disabilities Act (ADA) is to prevent discrimination in the areas of employment, 
public services, transportation, public accommodations, and telecommunication services against qualified people 
who have disabilities. 

What the ADA means to companies and their managers is that they cannot screen out individuals with disabilities 
in the hiring process, nor can they discriminate in any area of employment, including compensation, promotions, 
benefits, or firing. Companies will no longer be able to conduct pre-employment medical screening, with the 
exception of drug screening, or make pre-employment inquiries into the nature of an applicant's disability. 
Companies must be aware of physical barriers in their work environment. All companies will also need to have an 
up-to-date, relevant job description for each position. 

Over ... 

~essioml Trainitg_%fems:> 
7272 Cradlerock Way, Columbia, MD 21045 • 4101381-4233 • Fax410!381-7056 
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ADA. .. page 2 

DESCRIPTION 

As organizations prepare for this important legislation, many are left with unanswered questions and concerns. In 
this informative, interactive workshop, participants learn who is covered, gain a clear understanding of the various 
provisions of the law, and get direct, thorough answers to those hard-to-answer questions. This workshop is sure 
to help you work through the "ADA Maze"! 

OBJECTIVES 

Through this workshop, participants will: 

Gain a basic understanding of ADA provisions; 

Understand how the provisions of the ADA affect their organizations; 

Gain an understanding of how ADA can work for their organizations; 

Learn how to access information and resources, and 

Learn about the rights of persons with disabilities. 

A variety of specialized training and consulting services is also available through 
our certified ADA specialists to meet your specific needs and desired outcomes. 
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VALUING DIVERSITY IN THE WORKPLACE 

Increasingly, the "landscape" of the American workforce is changing. Predictions are that by the year 2000, the 
majority of new entrants to the U.S. laborforce will be women, American people of color, and immigrants. In order 
for employers to remain competitive and/or operate with maximum efficiency, it is imperative that employees from 
widely diverse backgrounds appreciate and respect their differences and be able to work together effectively in the 
job environment. 

PURPOSE 

The purpose of Professional Training Systems' diversity training is: 

• To demonstrate to employees 

that the demographics of the American workforce are rapidly and dramatically changing, 

that the resulting need is for "cultural competence" in the workplace, 

the advantages to all of acquiring (and the consequences of not acquiring) the knowledge and skills 
necessary to work effectively in a multi-cultural environment; 

• To raise employer awareness of the ways in which individuals can be unconsciously and inadvertently 
culturally insensitive, and 

• To have employees practice new behaviors to which they are introduced in the workshop. 

Over ... 

~sional Training.Ju..stemsJ 
7272 Cradlerock Way, Columbia, MD 21045 • 4101381-4233 •Fax 4101381-7056 
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DIVERSITY . .. page 2 

DESCRIPTION 

In this workshop, the facilitator uses interactive adult learning techniques and experiential exercises to help 
participants achieve higher levels of self-awareness and skills in working in a diverse environment. The workshop 
includes use of adult learning techniques, including video, role play, simulations, small work group, large group 
discussion and lecturettes. 

OBJECTIVES 

At the end of the workshop, participants will be able to: 

Explain the concept of cultural diversity and its effects on the American labor force; 

Articulate the benefits of cultural competence on the work environment; 

Elucidate the adverse effects which cultural insensitivity has on both individuals and the work environment; 

Identify how theirown cultural identity impacts their attitudes, assumptions and expectations during personal 
and professional interactions; 

More effectively identify potentially offensive speech and action before engaging in it; 

More effectively remove cultural barriers in culturally charged conflicts, and 

Work more consciously and sensitively with their colleagues who are different from themselves by race, 
ethnicity, gender, sexual orientation, age, and physical ability/disability. 
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PREVENTING SEXUAL HARASSMENT 

Each year, American employers pay millions of dollars in jury awards and settlement agreements in sexual 
harassment cases. They also lose millions of dollars as a result of low productivity, low morale, employee tardiness, 
employee absenteeism and other effects of the presence of sexual harassment in the workplace. The best way to 
avoid having to pay large jury awards and/or settlement agreements in sexual harassment cases is to avoid the 
initial filing of complaints of sexual harassment. 

PURPOSE 

The purpose of Professional Training Systems' sexual harassment prevention training is: 

• To empower employers when faced with sexual harassment in their work environment by teaching effective 
skills for responding to sexual harassment, and 

• To inform employees of both the informal and formal mechanisms for addressing sexual harassment. 

DESCRIPTION 

"Preventing Sexual Harassment" focuses on improving the work environment by utilizing strategies for both 
preventing sexual harassment and diffusing potentially hostile situations involving sexual harassment. The 
workshop is designed to inform participants of the behaviors, rather than the attitudes, which meet the legal 
definition of sexual harassment. Interactive adult learning techniques, including role play, video, small work group, 
large group discussion and lecturette, are utilized. 

Over ... 
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SEXUAL HARASSMENT ... page 2 

OBJECTIVES 

At the end of the workshop, participants will be able to: 

Identify the range of behaviors which meet the legal definition of sexual harassment; 

Outline the basic facts regarding sexual harassment (e.g., What is sexual harassment? What are the two 
basic forms of sexual harassment? Who are the primary targets? Who are the primary harassers? What 
are the three types of sexual harassers? Why do sexual harassers harass? How does sexual harassment 
affect the harassed employee? How does it affect the work environment? How common is sexual 
harassment in the workplace?); 

Describe the legal consequences of sexual harassment for the harasser; 

Identify informal, personal "empowerment" actions employees can take to stop sexual harassment, either 
that the employee is receiving her/himself, or that the employee sees in the work environment; 

Outline the complaint process from within the organization to the Equal Employment Opportunity 
Commission, and 

Provide opportunity for questions regarding personal/organizational experiences with sexual harassment. 
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BASIC SKILLS CURRICULUM: EFFECTIVE COMMUNICATION 

As the focus in the American workplace shifts from manufacturing to an information-based service economy, the 
need for a skilled workforce emerges as a national priority. Reports such as Workforce 2000 project that over the 
next 15 years, the United States will face a growing mismatch between job skill requirements and the available pool 
of workers. These patterns suggest an urgent need for basic skills training. NEVER BEFORE HAS THE NEED 
BEEN GREATER! 

PURPOSE 

The purpose of Professional Training Systems' basic skills curriculum is to target the kind of basic reading, writing, 
listening and critical skills that workers require to satisfy immediate, specific goals and job-related tasks. 

DESCRIPTION 

The workshops offered in the Effective Communication Skills program are presented in a skill-driven, participative 
format, skillfully designed to systematically identify and correct the most common basic skills deficits. Workshops 
include: 

Building a Powerful Memory, stressing proven techniques to access the mind's filing cabinet; 
Building a Powerful Vocabulary, focusing on ways to become a more persuasive, convincing user of 
language; 
Clear and Effective Writing, targeting the necessary tools for personal and professional advancement; 
Improving Reading Comprehension, building efficient reading skills and techniques to develop patterns in 

clear thinking; 
Proofreading for Business and Industry, teaching participants to correct the most common errors in writing, 

using specific proofreading techniques; 
Spelling, stressing essential skills for intelligent written commu~ication, and 
Effective Listening, focusing on the essentials of interpersonal communications. 

d1Jt..essioml Training_SystemsJ 
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OBJECTIVES 

Upon completion of the Effective Communication Skills Program, participants will , in addition to meeting the specific 

objectives for each workshop, be able to transfer specific basic skills to tasks embedded in real job tasks, and 

experience constructive skill development with lasting impact. 
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PROFESSIONAL TRAINING SYSTEMS ... 
SPECIALISTS IN FAIR EMPLOYMENT PRACTICES 
EMPLOYEE AND ORGANIZATIONAL COMMUNICATIONS 

Professional Training Systems Inc. is a consulting firm offering a systematic yet flexible approach to the 

development of your most valued resource ... your employees. 

PTS's mission is to provide each client with a custom-designed program to successfully address their needs. PTS 

achieves this objective by working closely with the client to develop and present training that will complement the 

desired work culture of their organization. 

The key to our ongoing success has been our core of consultants who have extensive knowledge and experience 

in program development and implementation. Professional Training Systems is recognized for its development and 

delivery of training programs which are practical as opposed to theoretical, action-oriented as opposed to 

contemplative. 

With Professional Training Systems' programs, you actually see immediate changes in your employees' behavior. 

The participants become more aware of their own behavior and the effect it has on others, while gaining essential 

skills to enhance their knowledge and increase their on-the-job effectiveness. 
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OUR PHILOSOPHY ... 

Professional Training Systems' programs make a difference. We provide solutions through the delivery of quality 
products and innovative approaches. 

At PTS we do not believe in training for the sake of training. We strongly believe in a development process that will 
change, develop and/or enhance the behavior of our participants. 

Wewill ... 

Analyze Your Needs 

front-end needs analysis with the client 

consultation with leading experts to address the most current issues 

Develop Solutions In The Fonn of Quality Training Designs 

clear, concise objectives 

a highly interactive program 

variety of media, flipcharts, slides, overheads, video, assessment questionnaires 

various instructional styles, mini-lectures, skill practice, role play, simulations/exercises, 
discussions, brainstorming, small and large group projects 

Provide The Delivery To Ensure Success 

PTS trainers have extensive work experience in the discipline they deliver 

PTS trainers are members of key national organizations and keep abreast of current practices 

Over ... 
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Obtain Positive Results 

training content is developed to address and support the objectiv'es 

participants leave with an action plan 

client is provided feedback on group dynamics and suggestions for reinforcing training in the 
workplace 

participants evaluate the training program and the trainer 
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OUR APPROACH . .. 

STEP 1: 

STEP2: 

STEPJ: 

STEP4: 

STEP5: 

STEP6: 

STEPT: 

TRAINING NEEDS ANALYSIS 

Purpose: Conduct an evaluation to obtain the necessary data to develop a curriculum that will be 
most beneficial to your organization and all its employees. 

Option A: 

Option B: 

Option C: 

Meet with a designated person to provide necessary data to develop program 
curriculum. 

Bring key individuals (6 to 8) together at a specified location for 2 to 3 hours to 
discuss training needs, issues, concerns and desired outcomes. 

Develop a training assessment questionnaire to send to designated managers and 
supervisors for the purpose of providing information and securing their "buy-in" to 
the training program and entire development process. 

Provide oral and written results of the training needs analysis to include feedback on issues, 
concerns, desired outcomes and recommendations. 

Provide an outline/agenda of the proposed training curriculum. 

Develop a program curriculum that will address the needs and desired outcomes of your 
organization. 

Develop an implementation schedule with dates, times and the logistics necessary for successful 
program implementation and follow-up. 

Training Options 

Option A - Modular Implementation of Training 

Option B - Successive Training Days 

(Opliona, /U recommended): 

Provide ongoing reinforcement and follow-up training to ensure the success of this program and 
a return on investment in developing your employees. 
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HOW LEARNING TAKES PLACE .. . 

NEEDS ANALYSIS 

Provides valuable data used to develop a customized training curriculum for your organization 

CUSTOMIZED PROGRAM INSTRUCTION 

Ensures a smooth transition of new skills and behavior 

PENCIL AND PAPER PROGRAM INSTRUCTION 

For efficient acquisition of the concepts and techniques 

EXPERIENTIAL EXERCISES 

Transfer of skills and techniques in a realistic setting 

DISCUSSION SESSIONS 

For feedback, team building, strategizing and planning 

CASE STUDIES 

Use skills, knowledge and abilities to work on real-world situations 

JOB-RELATED ASSIGNMENTS 

Used between training sessions to enhance the development process 

ROLE PLAYS 

To transfer learning and provide practice in a safe environment 

OPTIONAL 

Reinforcement and follow-up training 
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CLIENT LIST ... 

BUSINESS 

AT&T 
American Express Company 
Chrysler Motors 
Xerox Corporation 
Showtime Networks 
GTE 
Computer Entry Systems 
Co ms is 
Confederation Life Insurance Company 
Custom Telemarketing Services 
DCNCrosstalk Communications 
Educational Advisory Services International 
Government Technology Services, Inc. 
Insurance Society of Philadelphia 
Maryland State Lottery 
National Liberty Life Insurance Company 
Performax International 
Progressive Insurance Group 
Sovran Bank 
United Cable of Baltimore 
Washington Area Board of Trade 

NON-PROFIT ORGANIZATIONS 

Charles E. Ellis Educational Fund 
Inroads College Program 
Maple Springs (MD) Baptist Church 
Minority Business Enterprise Legal Defense and 
Education Fund, Inc. 
Pennsylvania County and State Detectives 
Association 
Philadelphia Community Remedial Center 
Salem (PA) Baptist Church 
Young Life/Philadelphia 
Upward Bound Programs 

GOVERNMENT 

NASA 
U.S. Postal Service 
U.S. Department of Justice 
U.S. Department of Energy 
City of Baltimore (MD) 
City of Virginia Beach (VA) 
Baltimore City (MD) Police Department 
Montgomery County (PA) Sheriffs Department 
Norristown (PA) Police Department 

SCHOOLS/SCHOOL SYSTEMS 

University of Pennsylvania 
Drexel University 
Philadelphia (PA) School System 
Houston (TX) Independent School District 
Philadelphia (PA) High Schools 
Jeffers Hill (MD) Elementary School 
Dodge Park (MD) Elementary School 
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SUMMARY OF '!HE .AMERIC~~Yti 'fL'IH DISABILITIES JCr OF 1989 

FINDilG5 .AND PURPOSE 

'!be ~ of the Act is to provide a <. -•. - ?..nd carprehensive national 
mamate to errl discrimination against individ. ·Mi.th handicaps; provide 

protections parallel in scope of coverage to ti . enjoye:l by minorities and 

others; and provide enforceable stardards add.res . . : .. ng discrimination against 
individuals with disabilities. 

DEFINITIOOS 

'!be tenn "handicap" is defined to nean, with respect to an individual--
a physical c;.:· nental impai.I:mant that substantially limits one or m::>re of the 
major life activities of such individual, a record of such an impai.I:mant, or 
being regarded as having such an impai.I:mant. '!his is the sane definition used 
for ?JIPOSes of section 504 of the Rehabilitation Act of 1973 and the recent 
arcendnents to the Fair Housing Act. 

TITLE I: GENERAL PRCHIBITIOO AGAINST DISCRIMINATIOO 

Title I sets out the general follDS of discrimination prohibited by the 
Act. It is considered discriminatory to subject an individual, directly or 
indirectly, on the basis of handicap, to any of the following: 

( 1) denying the opportunity to participate in or benefit fran an 
opportunity; 

(2) affording an opportunity that is not equal to that afforded others; 

(3) providing opportunities that are less effective than that provided 
to others; 

(4) providing an individual with opportunities in a segregated setting; 

( 5) aiding or pei:petuating discrimination by providing significant 
assistance to others that discriminate; ' 

( 6) denying an q;p:>rtunity to participate as a nenber of a planning or 
advisory board; and 

(7) otheJ:wi.se limiting an individual with a handicap in the enjoynent of 
any right, privilege, advantage, or ogx>rtunity enjoye:l by others. 

For purposes of the Act, for an aid, benefit, or service to be equally 
effective, an entity Im.l.St afford an individual with a handicap equal 

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 39 of 175



aw:>rtunity to obtain the same result, to gain the same benefit, or to reach 
the same level of achievercent in the nost integratai setting appropriate to 

the individual's neerls. 

Further, an entity ma.y not di.I:ectly or indirectly use criteria or 
nethods of administration that have the effect of subjecting an individual to 

discrimination an the basis of handicap or perpetuate discrimination by others 

'Who are subject to camon administrative cxntrol or are agencies of the same 

State. Nor can an entity discriminate against an individual because of the 
association of that individual with another individual with a handicap. 

Title I also sets out several defenses to allegations of discrimination. 
It is not oonsidered discrimination to exclude or deny opportunities to an 
individual w:jth a handicap for reasons entirely unrelatai to his or handicap. 
Further, it is not discrimination to exclude or deny opportunities to an 
individual with a handicap baserl on the application of qualification standards 
or other criteria that are shown by a covererl entity to be both necessary and 

substantially relatai to the ability of the individual to perfonn or 
participate or take advantage of an awortunity and such participation cannot 
be accanplisherl by applicable :reasonable accc:mrodations, m:x:lifications, or the 
provision of auxilairy aids or services. 

~lif ication standards ma.y include requiring that the current use of 
alcohol or drugs by an alcohol or drug abuser not pose a direct tlu:eat to 

property or the safety of others in the \\Urkplace or program; and requiring 
that an individual with a currently contagious disease or infection not pose a 
direct threat to the health or safety of other individuals in the \\Urkplace or 
program. 'lhese defenses are canparable to the defenses currently applicable to 

section 504 of the Rehabilitation Act of 1973. 

TITLE II: Elw1PIDYMENl' 

'lhe provisions in title II of the Act use or inoorporate by reference 
nany of the definitions in title VII of the Civil Rights .Act of 1964 
(enployee,·enployer, Canni.ssion, labor organization, enploynent agency, joint, 
labor-managenent cxmnittee, c:x::rmerce, industcy affecting c:x::rmerce). '!he scope 
of the bill is identical i.e. , only arployers who have 15 or nore enployees 
are oovered. 

A "qualifierl individual with a handicap" neans an individual with a 
han:licap who, with or without :reasonable accamo:Jation, can perfonn the 
essential functions of the arploynent position that such individual holds or 
desires. 'lhis definition is canparable to the definition used for ?1l:J?OSe6 of 
section 504. 
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Using the section 504 legal framawork as the m:xiel, the bill specifies 
that no entity covered by the Act shall discriminate against any qualified 
i.Irlividual with a handicap because of such i.Irlividual's handicap in :regard to 
application procedures, the hiring or discharge of employees and all tenns, 
conditions and privileges of employnent. 

'lhus, discrimination includes, for exanple, the failure by a covered 
entity to make reasonable accxmoodatians to the known limitations of a 
qualified i.Irlividual with a handicap unless such entity can dem:mstrate that 
the acxx:nucdation would inp:>se an undue hardship on the operation of the 
business. Discrimination also includes the denial of aIJ:>loynent q:p:>rtunities 
because a qualified i.Irlividual with a handicap nea:is a reasonable 
acc::armJdation. '!he definition of the tenn "reasonable accxmoodation" included 
in the bill is canparable to the definition in the section 504 legal 
franework. 

Discrimination also includes the imposition or application of 
qualification standards and other criteria that identify or limit a qualified 
i.Irlividual with a handicap unless such standards or criteria can be shown by 
such entity to be necessary and substantially related to the ability of the 
i.Irlividual to perfonn the essential canponents of the particular employnent 
position. 

'!he bill incorporates by reference the rem:rlies and procedures set out 
in section 706 and section 707 of title VII of the Civil Rights Act of 1964 
and the rem:rlies and procedures available under section 1981 of the Civil 
Rights Act of 1870. 

TITLE III: PUBLIC SERVICES 

Section 504 only applies to entities receiving federal financial 
assistance. Title III of the bill makes all activities of State and local 
govemnents subject to the types of standards included in section 504 
(nondiscrimination) and section 505 (the enforcaient procedures). 

Title III also specifies the actions applicable to m:iBS transportation 
(not including air travel) provided by plblic entities that are cxmsidered 
discrimi.natoi:y. 

1. New buses and trains for which a solicitation is nade later than 30 
days after the date of enactnent nust be readily accessible to and usable by 
i.Irlividuals with handicaps. No retrofitting of existing vehicles is required. 

2. Used buses µrrchased or leased after the date of enactnent need not 
be accessible but a gocx:i faith effort to locate a used accessible bus nu.st be 
made. 
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3. Carmmities that do not have a fixed route rus systan but instead 
have a danarrl resp:lllSive systan for the general µililic (nonhan:licawerl and 
handicawai) IIUSt ?JrChase new ruses for 'Which a solicitation is made 30 days 
after the date of enact:nen.t of the .Act that a.re accessible unless the systan 
can daronstrate that it is and will renain, men viewed in its entirety, 
:readily accessible for individuals with handicaps; in 'Which case all newly 
prrchased ruses need not be accessible. 

4. In those c:armmities with fixed route ruses 1 there IIUSt also be a 
paratransit systan to serve those individuals with handicaps who cannot use 
the fixed route ruses. 

5. All new facilities must be readily accessible to and usable by 

individuals with handicaps. 

6. When alterations a.re nade to existing facilities one year after the 
date of enact:nen.t that affect or could affect the usability of the facility, 
the renovations, the p:ith of travel to the altered area, the bathrocms, 
telephones, and drinking fOlllltains serving the rem:x:ieled area must be, to the 
:rraxi:rm.Im extent feasible, readily accessible to and usable by individuals with 
handicaps. 

7. A mass transportation program or activity, men viewed in its 
entirety, must be readily accessible to and usable by individuals with 
handicaps. Key stations in rapid rail, ccmnunter rail and light rail syst.ats 
must be made accessible within 20 years. 

8. Intercity, light rail, and rapid rail syst.ats must have at least one 
car per train that is accessible within 10 years and c:x::mmiter rail syst.ats 
within 5 years. 

TITLE IV: PUBLIC ACCX.MiDATIOOS .AND SERVICES OPERATED BY PRIVATE ENI'ITIES 

Title IV specifies that no individual shall be discriminated against in 
the full and equal enjoyment of the goods, services, facilities, privileges, 
advantages, and acmmulations of any place of µililic acmmulation, on the 

basis of handicap. 

'llle teilD "µililic accumulation" neans privately operated establishnents 
that a.re used by the general µililic as custaners, clients, or visitors or that 
a.re potential places of enployment and whose operations affect cameroe. 
Exanples of µIDlic accumulations include: au:litoriums, theaters, restaurants, 
showing centers, hotels, temti.nals used for mass transportation, office 
buildings and recreation facilities. 

- L) --, 
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Exanples of discrimination include: 

-the .i.np:>sition or application of eligibility criteria that identify or 
limit an i.rrlividual with a handicap; 

-a refusal to make reasonable m:xlif ications in rules and policies and 

prooa:iures ~necessary to afford neaningful opportunity unless the entity 
can dem:::nstrate that the m:xlificatians 'WOUld fundamentally alter the nature of 
the progmm; 

-a refusal to provide auxiliary aids and services unless the entity can 
dem:nstrate that such services would result in undue rumen; 

-a refusal to rem:we architectural and c:x:mmmication barriers that are 
structural in existing facilities and transportation barriers in existing 
vehicles where such raroval is readily achievable; and, 'Mlere the entity can 
daronstrate that such raroval is not readily achievable, a refusal to provide 
alteniative nethods; 

-with respect to a facility that is altered one year after the effective 
date of the Act, the failure to make the alterations in a nanner that, to the 
max:i.nuJm extent feasible, the altered portion, the pa.th of travel to the 
altered area, and the batlu:oans, tel9filones, and drinking fountains serving 
the rem:xieled area are readily accessible to and usable by individuals with 
handicaps; 

-a refusal to make facilities designed and constructed later than 30 
m:mths after the date of enact.nent readily accessible to and usable by 

individuals with handicaps except where an entity can denonstrate that it is 
structurally inpracticable to do so; 

-a refusal to make vehicles that can:y in excess of 12 passengers, 'Mlich 
are used by piblic acc:x:mrodations, for 'Mlich solicitations are made later than 
two years after the date of enact.nent readily accessible to and usable by 

i.rrlividuals with handicaps; 

'll1e bill also incl\Xies a specific section prohibiting discrimination in 
m!SS transportation services (other than air travel) provided by private 
entities. In general, no i.rrlividual shall be discriminated against on the 

basis of handicap in the full and e:iuaJ. enjoynent of miBS transportation 
services provided by a privately operated entity that is primarily engaged in 
the business of transporting people (rut not in the principal business of 
providing air transportation) and whose operations affect c:amerce. 

Exanples of discrimination include: 
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-the imposition or application of eligibility criteria that identify or 
limit an individual with a harrlicap; 

-a refusal to make reasonable nodifications to criteria, provide 
auxiliary aids and services, and rem:::we barriers consistent with the standards 
set out above; 

- new vehicles (other than autarobiles) µn:chasa:i 30 days after the date 
of enactnent nust be made accessible. Because there is no i:equirenent that 
cars be nade accessible, new taxicabs are not required to be made accessible. 
Taxicab cmpanies are liable, however, if their drivers refuse to pick up an 
individual with a harrlicap. 

'llle bill incorporates by reference the provisions in the Fair Housing 
Act, as recently anerrled, authorizing enforceuent by private persons in court 

(section 813) and enforcemant by the Attomey General (section 814(a)). 

TITLE V: CCHruNl:CATICN3 

Title V specifies that it is considered discrimination for a CXJmon 
carrier that offers telephone services to the general public to refuse to 
provide, within one year after the date of enactnent of this Act, interstate 
and intrastate teleccmmmication relay services so that such services provide 
opportunities for camu.mications for individuals who are not able to use voice 
telephone services (e.g. . persons who use teleccmmmicatons for the Deaf) that 
are equal to those providErl to persons able to use voice telephone services. 
Nothing in this title is to be construed to disoourage or impllr the 
developrent of improved or future technology designa::i to improve access to 
teleccmmmications services for individuals with hancx:licaps. 

'!he Fa::ieral Ccmnunications Ccmnission is directerl to issue regulations 
establishing m.i.ninUlin standards and guidelines for teleccmmmications relay 
services. With respect to enforcenent, the bill incorporates by reference the 

provisions in the Fair Housing Act, as recently anerrled, authorizing 
enforcemant by private persons in court (section 813) and enforcemant by the 
Attomey General (section 814 (a) ) • Further, the Federal Ccmnunications 
Ccmnissicn is authoriza::i to use enforcemant provisions generally applicable to 
it vor remadyi.ng violations of the Ccmnunications Act of 1934. 

TITLE VI: MISCELLANEXXJS PROIJISICH> 

Title VI explains the relatioosh.ip between section 504 and this 

Act; this Act and State laws that provide greater protections; and the 

relationship am:ng the various titles of the Act. Title VI also includes an 
anti-retaliation provision; directs the Architectural and Trans!,X)rtation 

J 
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SUMMARY OF DIFFERENCES BE'.IWEEN TRANSPORTATION S:ocTIONS 
IN REVISED AND ORIGINAL ADA 

REVISED 

PUBLIC TRANSIT AUI'HORITIES 

1. New buses and trains purchased 30 
days after date of enact:ment must be 
readily accessible. No retrofitting of 
existing vehicles. 

2. Used buses purchased after the date 
of enact:ment need not be 
accessible but a good faith effort to 
locate a used accessible bus must be 
nade. 

3. Ccmnunities that do not have a 
fixed route bus systan but instead 
have a d=tand responsive systan for 
the general public (nonhand.icapped 
and handicapped.) must purchase new 
buses that are accessible unless 
the system can derronstrate that it 
can rreet the needs of disabled 
ccmnunity with less than 100% of 
the buses nade accessible. 

4. In those ccmnunities with fixed 
route buses, · there must also be a 
paratransit system to serve those 
individuals with disabilities who 
cannot use the fixed route buses. 

5. All new facilities must be 
accessible. 

6. When alterations are nade to 
existing facilities that affect 
or could affect accessibility the 

CIUGINAL 

1. Similar re new buses. Retro-
fitting required if 50% of 
fleet not accessible within 
7 years. 

2. No ·caripa.rable provision. All 
buses purchased after a date 
specified in the Act must be 
accessible. 

3. No caripa.rable provision. All 
new buses must be accessible. 

4. Sarre. 

5. Sarre 

6. A!J. existing facilities must 
be retrofitted within 2-5 
years to nake than fully 
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alterations nn.ist ensure 
accessibility to the maximum extent 
feasible to the altered portion and 
the path of travel to the altered. area, 
and the bathrcx:ms, telephones, and 
drinking fountains serving the re-
m:xleled area nn.ist be accessible. 
Programs and activities in 
existing facilities, when viewe:i in 
their entirety, rrn.lSt be accessible. 

7. Rapid rail and camrunter rail systans 
nn.ist have at least one car per train that 
is accessible within 10 and 5 years, 
respectively. 

8. Key stations in subways must be made 
accessible within 20 years. 

PRIVATE Ca1PANIFS EN;AGED IN MASS 
TRANSPORTATION 

1 . Tenninals (e.g. , Greyhound) designed 
and constructed 30 m:mths after the date 
of enactment nn.ist be accessible. 

2. Where an entity makes alterations 
1 year after the date of enactrrent 
that affects or could affect 
accessibility, the alterations must, 
to the maximum extent feasible, 
include accessiblity features and the 
path of travel to the altered. area, 
the bath.roans, telephones, and drinking 
fountains serving the accessible area 
nrust be accessible. 

3. New vehicles purchased by public 
accarm:xlations that carry in excess 
of 12 passengers must be accessible. 
Crnipanies in the principal business 
of transporting people purchasing 

accessible. 

7. Seven years to have 50% of 
·rolling stock fully access-
ible. 

8. All stations within 10 years. 

1. Ca:nparable. 

2. Must retrofit all existing 
building within 2-5 years. 

3. All new vehicles, 
including taxis rmISt be 
.. accessible. 
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new vehicles, other than cars, must 
ensure that the new vehicles a.re 
accessible. Thus, taxicabs need. not 
be rrade accessible. · 
refuse to pick up a disabled person.) 

4 . .Airplanes not covered. 4. .Airplanes covered . 

.. 

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 47 of 175



' 
-1-

COM.PA.RISON OF HATCH AND HARKIN - MAJOR DIFFERENCES 

Harkin: 
Hatch: 

Findings Clause: 

1. Contains language seeking 

to undermine Supreme Court 

decision (Cleburne) which 

held that disabled persons 

are not a "suspect" class 

under the Equal Protection 

Clause. 

1. Does not contain such language. 

Definitions: 

1. "Handicap" defined as in 

Section 504. 

2. a) Term "individual with 

handicaps" is not defined. 

b) In section on general 

prohibition against 
discrimination, allows covered 

entity to: set a qualification 

standard that current users of 

alcohol or drugs not pose a 

direct threat to property or 

safety (but says nothing about 

ability to perform the job); 

and to require that contagious 

persons not present a direct 

threat to health or safety 

(but says nothing about ability 

to perform the job). 

1. Sarne. 

2. a) Definition is used. 

b) Definition outright excludes 

drug addicts; current alcohol 

and drug users who cannot 

perform the job or program 

requirements or who pose 

direct threat to safety or 

property; uses Humphrey-

Harkin language on contagious 

diseases; excludes transvestites, 

drug convicts, and expressly does 

not include sexual orientation. 

GENERAL PROHIBITION ON DISCRIMINATION 

1. Four pages of highly 
prescriptive, speciric 

prohibitions and defenses, 

some of which are drawn from 

Section 504 regulations, 

including use of discriminatory 

effects standard. Some 

standards are harsher -

covered entities' defense of 

qualification standards, 

selection criteria, performance 

criteria must be "both 

necessary and substantially 

related to the ability of the 

individual to perform or 

1. No comparable section -

individual sections ban 

discrimination against otherwise 

qualified handicapped individual, 

. and section-by-sectio~ analysis 

and floor statement say that we 

mean to use Section 504 

standards, derived from recent 

regulations and caselaw. Agency 

to promulgate regulations. 

I 
I 
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participate ... " rather than 
a reasonable relationship to 

the qualifications of the job 

or program. 

-2-

Employment: 

1. Does not cover employers 
with less than 15 employees. 

2. Ban on discrimination 
pertaining to "any qualified 

individual with a handicap 
because of such individual's 
handicap." 

3. Defines discrimination 
generally consistent with 
Section 504, except for 
onerous requirements to 
justify qualification 
standards, tests, selection 

criteria or eligibility. 

4. Defines "reasonable 
accommodation". 

1. Does not cover employers with 

less than 25 employees. 

2. Uses the term, from Section 504, 

"otherwise qualified individual 

with handicaps solely because of 

... hal)dic ap. " 

3. Does not define discrimination. 

Section-by-Section analysis makes 

clear Section 504 standards are 

intended. Agency to promulgate 

regulations. 

4. No definition. Section-by-
Section analysis makes clear 

Section 504 standards are 
intended. Agency to promulgate 

regulations. 

5. Incorporates Title VII 5. Incorporates Title VII relief. 

relief (back pay limited 
to two years) and Section 
1981 relief, which includes 
unlimited availability of 
back pay, compensatory damages, 

jury trial. Plus, Section 1981 

is available only for intentional 

discrimination, this provision 

also bans effects discrimination. 

STATE/LOCAL GOVERNMENT 

1. Covers state and local 
government agencies. 

2. Relief includes (via Section 

505 of the Rehabilitation 
Act), agency conciliation, 
private right of action, 
plus attorney's fees. 

1. Virtually same. 

2. Federal agencies to 
conciliate complaints and may 

refer unresolved complaints to 

DOJ which may then sue for 
injunctive relief. Private 

right of action for injunctive 

relief only, plus attorney's 

fees. 
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-3-

STATE/LOCAL GOVERNMENT TRANSPORTATION 

1. While described as applicable 

only to publicly owned transit, 

the bill is unclear -- refers 

to a covered "individual or 

entity." 

2. New buses and trains purchased 

30 days after date of 

enactment must be readily 

accessible. No retrofitting 

of existing vehicles. 

3. Used buses purchased after 

the date of enactment need 

not be accessible but a good 

faith effort to locate a used 

accessible bus must be made. 

4. Communities that do not have 

a fixed route bus system but 

instead have a demand responsive 

system for the general public 

(nonhandicapped and handicapped) 

must purchase new buses that are 

accessible unless the system can 

demonstrate that it can meet the 

needs of disabled community with 

less than 100% of the buses made 

accessible. 

1. Covers only state and local 

government transportation 

offered to the public. 

2. Bans discrimination against 

otherwise qualified individual 

with handicaps; legislative 

history makes clear paratransit 

is acceptable means of providing 

transportation; current Section 

504 regulations and caselaw to be 

followed. 

5. In those communities with fixed 

route buses, there must also be a 

paratransit system to serve those 

individuals with disabilities who 

cannot use the fixed route buses. 

6. All new facilities must be 

accessible. 

7. When alterations are made to existing 

facilities that affect or could 

affec~ accessibility the alterations 

must ensure accessibility to the 

maximum extent feasible to the 

altered portion and the path of 

travel to the altered area, and 

the bathrooms, telephones, and 

drinking fountains serving the 

remodeled area must be accessible. 

I 

I 
I 

I 

i 
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Programs and activities, when viewed 

in their entirety, must be 

accessible. 

8. Rapid rail and commuter rail 

systems must have at least one 

car per train that is accessible 

within 10 and 5 years, respectively. 

9. Key stations in subways must be made 

accessible within 20 years. 

10 . Relief includes (via Section 

505 of the Rehabilitation 
Act), agency conciliation, 
private right of action, 
plus attorney's fees. 

10. Federal agencies to conciliate 

complaints and may refer 
unresdlved complaints to DOJ 

which may then sue for injunctive 

relief. Private right of action 

for injunctive relief only, plus 

attorney's fees. 

PRIVATE TRANSPORTATION 

1. Terminals (e.g., Greyhound) 

designed and constructed 30 

months after the date of 
enactment must be accessible. 

2 . Where an entity makes 
alterations one year after 

the date of enactment that 

affects or could affect 
accessibility, the alterations 

must, to the maximum extent 

feasible, include accessibility 

features and the path of travel 

to the altered are, the 
bathrooms, telepho~-~, and 

drinking fountains serving the 

accessible area must be 
accessible. 

3. New vehicles purchased by 

public accommodations that 
carry in excess of 12 
passengers must be 
accessible. Companies in 

the principal business of 

transporting people and which 

purchase new vehicles, other 

than cars, must ensure that the 

new vehicles are accessible. 

Thus, taxicabs need not be made 

accessible, but may not 
refuse to pick up a disabled 

person. NOTE: it is not clear 

1. No coverage. 
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taxis need not be accessible. 

4. Airplanes not covered. 

5. Relief in DOJ actions includes 

civil penalties and 
compensatory damages; actual 
and punitive damages in 
private action. 

c: - -' -

PUBLIC ACCOMMODATIONS 

1. Covers all private entities 
that either "are used by the 
general public as customers, 
clients, or visitors" or 
"are potential places of 
employment" and "whose 
operations affect commerce." 
This includes not just entities 

covered by Title II of the 1964 

Civil Rights Act, but also 
shopping centers, offices of 
doctors, dentists, all other 
businesses such as grocery 
stores, bakers, tailors, 
candlestick makers, private 
schools etc., et. al. 

2. Four pages of prescriptions, 
including many exceeding 
Section 504: e.g. bans 
eligibility criteria that 
tend to identify or limit 
an individual with a 
handicap from "fully and 
equally enjoying any goods, 
services, etc." -- no matter 
how justified the criteria. 

3. Does not : incorporate fully 
Section 504's standards on 
liability. 

4. Must remove "architectural and 

communications barriers that 

1. Same coverage as Title II of the 

1964 Civil Rights Act, includes 
hotels, inns, movie theatres, 
restaurants, bars. 

2-6. See earlier descriptions of ban 

on discrimination, legislative 
history reliance on Section 504, 

agency to promulgate regulations. 

Coverage of renovations and new 

construction would be like 
Section 504, but again, this is 

left to regulation. 

are structural _in existing 
facilities, and transportation 

barriers in existing vehicles ... 

where such removal is readily 

achievable." This standard 
appears much more burdensome than 

Section 504 which does not require 

undue burdens. 
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Talking Points 

I APPRECIATE THE NEW DEFINITION OF "HANDICAP" AND THE EFFORT TO I 
MA.KE THE STANDARDS AND BURDENS CONFORM BETTER TO SECTION 504 

THAN THE ORIGINAL BILL, ALTHOUGH I THINK MORE WORK NEEDS TO BE 

DONE ON THIS. 

'--------I AM STILL VERY DISAPPOINTED IN MA.NY ASPECTS OF THE 3/14 DRAFT, 

RANGING , FROM SOME SMALLER MATTERS TO MUCH LARGER ONES. 

1. FOR EXAMPLE, THE EXPANSION OF THE CONCEPT OF PUBLIC 

ACCOMMODATIONS TO INCLUDE EVERYTHING USED BY THE GENERAL PUBLIC 

AS CUSTOMERS, CLIENTS OR VISITORS OR THAT ARE POTENTIAL PLACES 

OF EMPLOYMENT, GOES WELL BEYOND EXISTING FEDERAL LAW (TITLE II 

OF THE 1964 CIVIL RIGHTS ACT) TO COVER VIRTUALLY EVERYTHING IN 

THE PRIVATE SECTOR. BUT PRIVATE HOMES. IT INCLUDES NOT JUST 

PLACES OF ENTERTA·INMENT AND FOOD AND DRINK, BUT EVERY PRIVATE 

BUSINESS IN THE COUNTRY. THE ANALOGY TO SECTION 1981, DEALING 

WITH THE CONTRACTUAL RIGHTS OF MINORITIES, IS INAPPROPRIATE AS 

A MODEL, TITLE II IS THE OBVIOUS PAR.A.LELL. THERE IS NO 

GOVERNMENT ENFORCEMENT OF SECTION 1981 -- IF YOU WANT TO 

PARALLEL SEC. 1981, DROP IN A BILL TO AMEND IT. I AM PREPARED 

TO EXTEND TITLE II'S COVERAGE TO HANDICAP, BUT I RECOGNIZE 

THERE ARE .COSTS INVOLVED AND TO IMPOSE THEM THROUGHOUT THE 

ENTIRE PRIVATE SECTOR IS UNREASONABLE. PLUS, THIS OVERBROAD 

PROVISION WILL ELICIT OPPOSITION WE DON'T NEED. 

2. RELIEF. MOREOVER, UNDER TITLE II, RELIEF IS WHOLLY 

PREVENTIVE AND EQUITABLE. NEITHER PRIVATE PARTIES NOR THE 

GOVERNMENT CAN OBTAIN DAMAGES. THIS BILL APPLIES THE NEW FAIR 

HOUSING ACT REMEDIES TO PUBLIC ACCOMMODATIONS AND OTHER AREAS. 

Th'ESE REMEDIES INCLUDE CIVIL PENALTIES AND COMPENSATORY DAMAGES 

IN ATTNY. GEN. ACTIONS AND ACTUAL AND PUNITIVE DP.Jvl..AGES IN A 

PRIVATE ACTION. 

THE USE OF SECTION 1981 REMEDIES IN EMPLOYMENT, IN ADDITION TO 

TITLE 7 REMEDIES, rs AN EXPANSION OF CURRENT FEDERAL LAW. UNDER 

TITLE VII, THERE IS A TWO YEAR LIMIT ON BACKPAY; YOU GET THE 

NEXT AVAILABLE JOB AND RETROACTIVE SENIORITY. UNDER SECTION 

1981, YOU GET UNLIMITED BACKPAY, COMPENSATORY DP~~GES, AND A 

RIGHT TO A JURY TRIAL. PLUS, SECTION 1981 ONLY BANS INTENTIONAL 

DISCRIMINATION, WHEREAS THIS BILL BANS EFFECTS DISCRIMINATION, 

SO THESE HARSHER REMEDIES APPLY TO MORE CONDUCT THAN EVEN SEC. 

1981 DOES. 

WE SHOULD NOT BE PUNITIVE nERE. EXCEPT FOR EMPLOYMENT, WHERE I 

AM PREPARED TO USE THE TITLE VII REMEDIES, W-fiY NOT PROVIDE FOR 

INJUNCTIVE RELIEF, IN BOTH FEDER..1i.L GOVERNMENT AND PRIVATE 

LAWSUITS, PLUS ATTORNEY ' S FEES IN PRIVATE LAWSUITS. 

3. , TRANSPORTATION. THERE IS NO LOCAL OPTION FOR PARATR..1.NSIT 

IN THE TRANSPORTATION SECTION. WHILE I AM PREPARED TO LISTEN 

I 
I 
I 
I 

I 

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 53 of 175



TO THE CASE FOR YOUR TRANSPORTATION SECTION, I HAVE SERIOUS 

CONCERNS ABOUT THE BURDENS IMPOSED HERE. MA.NY OF THESE 

REQUIREMENTS SEEM TO REFLECT PORTIONS OF A REGULATION TH.AT EVEN 

JUDGE Mir.:YA THREW OUT IN A 1981 D.C. COURT OF. APPEALS 

DECISION. CASEL>.W IS SPLIT ON WHETHER ALL NEW BUSES AND 

SUBWAYS MUST BE ACCESSIBLE--I THINK ONLY ONE OF 3 OR 4 

DECISIONS CALLS FOR THIS. 
7\U. 

PLUS, WHY ARE, OPENING UP THE PANDORA'S BOX OF AMENDING SECTION 

504 IN THIS AREA? THIS SEEMS TO BE AN ACKNOWLEDGEMENT THAT THIS 

SECTION GOES BEYOND SECTION 504. IF YOU OPEN UP SECTION 504, I 

MAY WANT TO REVISIT PARTS OF SECTION 504 THAT I MAY HAVE 

PROBLEMS WITH. FOR EXAMPLE, I HAVE PREVIOUSLY BOUGHT OFF ON 

THE CONTAGIOUS DISEASE PROVISION, BUT ITS NOT IDEAL. IF I 

DONT' TRY TO ADDRESS IT, SOMEONE ELSE WILL. 

4. THE BILL IS FAR TOO PRESCRIPTIVE, INCORPORATING PAGES OF 

MATERIAL BETTER LEFT TO AGENCY RULE-MAKING. PORTIONS OF THE 

BILL ARE MORE STRINGENT THAN SECTION 504. QUALIFICATION 

STANDARDS, SELECTION CRITERIA, PERFORMANCE CRITERIA MUST BE 

"BOTH NECESSARY AND SUBSTANTIALLY RELATED TO THE ABILITY OF THE 

INDIVIDUAL TO PERFORM OR PARTICIPATE• RATHER THAN A REASONABLE 

RELATIONSHIP. 

IN THE PUBLIC ACCOMMODATIONS SECTION, THE DRAFT BANS 

ELEGIBILITY CRITERIA THAT TEND TO IDENTIFY OR LIMIT AN 

INDIVIDUAL WITH A HANDICAP FROM "FULLY AND EQUALLY ENJOYING ANY 

GOODS, SERVICES," ETC., NO MATTER HOW JUSTIFIED THE CRITERIA. 

THIS SECTION DOES NOT FULLY AND CLEARLY INCORPORATE THE 

SECTION 504 LIMITATION ON LIABILITY, THAT THERE IS NO NEED FOR 

A COVERED ENTITY TO UNDERTAKE AN UNDUE BURDEN OR FUNDAMENTAL 

ALTERATION. YOU'VE NOT USED BOTH CONCEPTS WHERE THEY ARE 

NEEDED. 

THE REQUIREMENT THAT A COVERED PUBLIC ACCOMMODATION MUST REMOVE 

"ARCHITECTUAL AND COMMUNICATIONS BARRIERS THAT ARE STRUCTURAL 

IN EXISTING FACILITIES, AND TRANSPORTATION BARRIERS IN EXISTING 

VEHICLES ... WHERE SUCH REMOVAL IS READILY ACHIEVABLE" SOUNDS 

LIKE IT GOES BEYOND SECTION 504. SECTION 504 DOES NOT REQUIRE 

UNDERTAKING UNDUE BURDENS OR FUNDAMENTAL ALTERATIONS, "READILY 

ACHIEVABLE" MAY REQUIRE MORE OF A COVERED ENTITY. 

5. EXCEPT FOR EMPLOYMENT WHERE THE 3/14 DRAFT HAS A 15 PERSON 

LIMIT, THERE IS NO SMALL PROVIDER EXCEPTION. WE SEEK AN 

EXCEPTION ACROSS-THE-BOARD FOR ENTITIES OF LESS THAN 25 

EMPLOYEES. 

6. THE DRAFT DOES NOT OUTRIGHT EXCLUDE ALCOHOLICS AND DRUG 

ABUSERS, ONLY ALLOWS A COVERED ENTITY TO SET QUALIFICATION 

STANDARDS wrlICH EXCLUDE THEM; NO EXCLUSION OF DRUG ADDICTS OR 

HOMOSEXUALS. 
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7. THE FINDINGS CLAUSES STILL ATTEMPT TO CREATE A "SUSPECT" 

CLASS UNDER THE 14TH . AMENDMENT, IN THE FACE OF SUPREME COURT 

PRECEDENT, CLEBURNE, THAT DISABLED PERSONS ARE NOT A SUSPECT 

CLASS. IF HANDICAPPED PERSONS ARE REGARDED AS SUSPECT CLASS, 

NO DISTINCTION BETWEEN HANDICAPPED AND NONHANDICAPPED WOULD 

SURVIVE STRICT SCRUTINY. 

8. COMMUNICATIONS. I PREFER TO MAKE TELEVISION BROADCASTERS 

TELEVISE THEIR VIDEOTAPES WITH CLOSED CAPTIONS. YOU HAVE A 

PROVISION REQUIRING TELEPHONE COMPANIES TO HAVE A 

TELECOMMUNICATIONS RELAY SYSTEM. THIS WOULD ALLOW 

PERSON WITH A TDD TO CALL A PERSON WITHOUT A TDD. 

OPEN MIND ON THIS, AND I'LL WANT TO~EAR TESTIMONY 

PHONE COMPANIES AS WELL AS DEAF PERSONS ON THIS. 

A DEAF 
I'LL KEEP AN 
FROM THE 

I WANT FAIR AND BALANCED HEARINGS ON ALL OF THE CATEGORIES 

COVERED BY THE BILL. 

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 55 of 175



. , ,,. ~ 

3 / ~4 / 89 

Section 1. This 

SECTIO~~~ON ANALYSIS 

section provides t~t the Act may be ref erred 

to as the Equal Opportunity Act of 1989. 

Section 2. Congressional Findings and Purpose. This section 

-sets forth findings concerning discrimination against 

individuals with handicaps and the purpose of eliminating such 

discrimination in certain activities. 

Section 3. General Definitions. This section defines terms 

generally applicable throughout the Act. Subsection (1) defines 

the term "individual with handicaps" in a manner similar to the 

definition applicable to section 504 of the Rehabilitation Act 

of 1973. 29 U.S.C. 706(8) (B). One difference between the two 

definitions is that in this Act's definition, the exclusion of 

alcoholics and persons who are addicted ·to, or dependent on, 

lawfully prescribed drugs is applicable not only to employment, 

as under Section 504, when such persons' current use of alcohol 

or drugs prevents them from performing the job in question or 

constitutes a direct threat to the property or safety of 

others, but also to participation in programs. There is no 

sound reason for excluding from coverage a person unable to 

-1-
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p21.·form a job or who thre3tens t r.e propE:r~y er safety cf or.hers 

as an employee because of alcoholism or drug dependency, and 

not to exc~ude the same person who is unable to perform the 

requirements necessary to participate in a program or whose 

participation threatens the property and safety of others, for 

the same reason. This makes explicit in the Act itself the way 

the Act would likely operate in these latter situations through 

agency and judicial interpretation of the term "qualified 

individual w.i th handicaps, " i.e. a person who is unable to 

participate in a program or who threatens the property or 

safety of others due to alcoholism or drug dependency is not 

"otherwise qualified" to participate. The definition also 

takes into account how the term is used in the Civil Rights 

Restoration Act of 1988 (CRRA), Pub. L. No. 100-259, and the 

Fair Housing Amendments Act of 1988 (FHA), Pub. L. No. 100-430. 

Subsection (2)(A) provides that "qualified individual with 

handicaps" means, with respect to employment, a person who is 

able to perform the essential functions of the job in question 

in spite of his or her handicap, or who could do so if 

reasonable accommo~acion were made for the handicap. Subsection 

(2) (B) provides that, with respect to all other activities 

covered by this Act, a "qualified individual with handicaps" 

means a person who can meet the essential eligibility 

requirements for participation in, or receipt of benef~ts from, 

such activities, or who could do so if reasonable accommodation 

-2-
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,,·e.:::-e mode for tLe har.d.icap. ~any such activit:i2s have :10 

eligibility criteria that requires performance or have .. merely 

nominal criteria and subsection (2)(8) refers to them as well. 

For example, many places of public accommodation have no 

criteria for entry, or impose nominal ones such as a cover 

charge or a dress requirement. An individual with a handicap 

who can afford the cover charge or meets the dress requirement, 

and who can gain access to the facility with or without 

reasonable accommodation, is otherwise qualified to patronize 

that place of public accommodation. 

In short, both of these terms are generally used in the same 

manner as current Section 504 regulations such as the 

defintions contained in the Department of Justice's regulation 

applicable to its own activities, 39 CFR 103, with the 

broadened exclusion of alcoholics and drug dependents and the 

additional exclusions based on the CRRA and the FHA. 

"Reasonable accommodation" is used in the same way it is 

used in interpretations of Sec~ion 504 of the Rehabilitation 

Act of 1973. An employer must undertake a reasonable 

accomodation to the known physical or mental limitations of a 

person with handicaps if doing so is necessary to permit the 

person to perform the essential functions of the job, but need 

not make fundamental alterations in the nature of the program 

or undertake undue financial and administrative burdens, or, in 

-3-
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other words used in regulations with respect t.o employment, 

incur an undue hardship. Similarly, an entity operating any 

other activity covered by this Act must make reasonable 

accommodation to the handicapping condition of a person if 

doing so enables the person to participate in the covered 

program, subject to the limitation that the entity need not 

fundamentally alter its program or undertake an undue financial 

and administrative burden. Southeastern Community College v. 

Davis, 442 U.S. 397 (1979); see Alexander v. Choate, 469 U.S. 

- . 
287, 300 (1985); Dopico v. Goldschmidt, 687 F.2d 644 (2d Cir. 

1982); American Public Transit Association v. Lewis, 655 F.2d 

1272(0.C. Cir. 1981); Rhode Island Handicapped Action Committee 

v. Rhode Island Public Transit Authority, 718 F.2d 490 (1st 

Cir. 1983); Nelson v. Thornburgh, 567 F. Supp. 369 (E.D. Pa. 

1983). 

The inclusion of the reasonable accommodation concept is to 

ensure that the substantive standard applicable under the Act, 

i.e. the standard for determining liability, is that which 

exists under Section 504, as generally construed under recent 

federal agency regulatory provisions and Section 504 caselaw. 

In effect, this Act extends the protections of Section 504 to 

the activities to which it applies. In applying Davis, courts 

have recognized that the determination that an accommodation is 

"reasonable" must be based on the specific circumstances of 

each case, but that the entity operating the covered activity 

may be required to incur more than minimal expense as long as 

-4-
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tl.e reque:>ted a-::co1.;r.,odat.i.cn does not c::.r,:;ti.tute en undl,;e 

burden. The reasonable accommodation requireir.ent. under this 

Act, therefore, requires more on the part of an employer than 

the reasonable accommodation requirement with respect to 

religion in Title VII of the Civil Rights Act of 1964. The 

latter provision has been construed to require that an employer 

undertake no more than de minirnis cost. Trans World Airlines, 

Inc. v. Hardison, 432 U.S. 63 (1977). In the employment 

context, the. Equal Employment Opportunity Commission's 

-
definition provides guidance, 29 CFR 1613.704. In the other 

contexts covered by this Act, regulations such as the 

Department of Justice's regulation covering its own activities, 

e.g. 39 CFR 39.150; id .. 151; id .. 160, provide general 

guidance. Each agency which must promulgate regulations to 

implement this Act may adapt the general guidance provided by 

these regulations and relevant caselaw to the specific type of 

activity covered. 

Section 4. Construction. Subsection (a) makes clear that this 

Act does not disturb the enforcement of the nondiscrimination 

provisions of title V of the Rehabilitation Act of 1973 or the 

rights, remedies, and substantive standards thereunder. 

Subsection (b) makes clear that nothing in this Act bars 

conduct against a person either (1) because the person ·has been 

-5-

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 60 of 175



or (2) because of the per~on·s 52Aual orientation. 

Subsection (c) provides that this Act shall not apply to 

programs or activities covered by Sections 503 or 504 of the 

Rehabilitation Act of 1973 or to any air carrier subject to the 

Air Carrier Access Act of 1986. 

Subsection (d) provides that the Act does not apply to any 

-entity merely because that entity is licensed or regulated by a 

state or local government agency or department or because it 

receives any assistance from such agency or department. If a 

state or subdivision of a state passes along federal financial 

assistance, as part of a federal aid program, to any entity, of 

course, the entity is subject to Section 504 according to 

Section 504's terms. 

Subsection (e) provides that this Act does not invalidate or 

limit any other federal, state, or local law providing greater 

protection than this Act. 

Section 5. Exclusion from coverage. This provision creates a 

blanket exclusion from coverage under the Act of any otherwise 

covered entity if it does not employ at least 25 employees for 

each working day in each of twenty or more calendar weeks in 

the current or preceeding calendar year. 

-6-
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Section 6. Proh~bition against retaliation. This section bars 

those entities covered by the Act from re~al~uting against any 

person for opposing any act or practice made illegal under the 

Act, or because such person made a charge, testified, assisted, 

or participated in an investigation, proceeding, or hearing 

under this Act. 

Section 7. Prohibition of discrimir.ation in employment. 

Subsection (a)(l) defines Commission to mean the Equal 

Employment Opportunity Commission. 

Subsection (a)(2) defines the term "employer" to include 

any person engaged in a business affecting interstate commerce 

who employs 25 or more persons. The definition excludes the 

United States Government, bona fide private clubs, and Indian 

tribes. These exclusions conform to those in Section 701 of 

the Civil Rights Act of 1964, except that, consistent with 

section 5 of this Act, it excludes employers with 25 or more, 

rather than 15 or more, employees. Employees of the District 

of Columbia, who are not included within the scope of Section 

701, are included within subsection (a) of this bill. 

Subsection (a)(3) establishes that the t erms " labor 

organization," "employment agency," "employee, " "commerce, " 

"industry affecting commerce, " and "State" shall have t ·he same 

-7-
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mc-anin-J c:i;:; tLey hav~ i. n ti.tl\? VII o : ti.e '.: ivi L l: ight.s Ac:t. of 

1964. 

Subsection (b) provides that employers and other entities 

covered by this section shall not discriminate against 

otherwise qualified individuals with handicaps solely because 

of such handicap in any aspect of employment. The bill uses 

the word "solely" as it is used in Section 504 of the 

Rehabilitation Act of 1973. 

Subsection (c). Enforcement. This subsection provides that the 

same procedures that are used to enforce title VII of the Civil 

Rights Act of 1964 will be used to enforce this section. 

Subsection (d). Regulations. This section provides that the 

EEOC shall issue final regulations, no later than 10 months 

after enactment of the Act, that it deems necessary and 

appropriate to carry out its responsibilities under this 

Section and the anti-retaliation section of the Act . 

Subsection (e) Posting notices. This subsection provides that 

entities covered by this section post appropriate notices of 

the requirements of this Section, as prepared or approved by 

the EEOC and for a penalty for willful violation of the 

subsection. 

-8-
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S u b s e c t i o n ( f ) t h .i s s u !::"is e ;:; t i. on p r c v id <:> s t r . .:> t <i n c r. t i t y .,., h :> s e 

principal purpose is assisting a particular cl~ss of 

individuals with handicaps will not violate the provisions of 

this bill if it has a publicly announced policy of extending a 

hiring preference to members of the class or persons whom the 

entity assists. Since the exemption is only for hiring, the 

discrimination prohibitions in the bill would continue to apply 

to all other aspects of employm.:Ht, such as compensation. 

-Subsection (g) provides that the Section does not apply to an 

employer with respect to the employment of aliens outside of 

any state. 

Section 8. Prohibition against discrimination in public 

accommodations. 

Subsection (a)(l) provides that the operations of an 

establishment "affect commerce" if the establishment meets the 

criteria in Section 20l(c) of the Civil Rights Act of 1964, 42 

U.S.C. Section 2000a(c). 

Subsection (a) (2) defines "a place of public 

accommodation" to include those listed in Sections 

20l(b)(l)-(4), and excluding those listed in Section 20l(e) of 

the Civil Rights Act of 1964 (42 U.S.C. · Section 2000a(h)(l)-(4) 

and ( e) . 

-9-
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Subsection (b) bans discrimination against an o ther~ise 

qualified individual with handicaps, solely on the basis of 

handicap, in any place of public accommodations whose 

operations affect commerce. 

Subsection (c)(l) gives the Attorney General the same 

enforcement authority, and right of intervention, he or she has 

under Sections 206 and 204(a) of the Civil Rights Act of 1964, 

-42 U.S.C. Sections 2000a-5 and 2000a-3(a). 

Subsection (c)(2) establishes a private right of action by 

providing that the remedies and procedures of Section 204 of 

the Civil Rights Act of 1964, 42 U.S.C. 2000a-3, shall be 

available to a person aggrieved under this section. 

Subsection (c)(3) provides that the District Courts of the 

United States shall have jurisdiction over proceedings under 

this section and that aggrieved parties need not exhaust any 

administrative or other remedies. 

Subsection (d) authorizes the Attorney General to i ssue 

final regulations, no later than 10 months after enactment of 

this Act, he or she deems necessary to implement his or her 

responsibilities under this section and the bill ' s 

anti-retaliation provision. 

-10-
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Section 9. Prohibitions again~t discrimination in state and 

local government. Subsection (a) prohibits discrimination 

against othen.r_ise qualified individuals with handicaps, solely 

on the basis of his or her handicap, by any agency or 

department of a state or subdivision of a state. 

Subsection (b)(l) requires the Pre~ident, consistent with 

other provisions of the Act, to designate federal agencies to 

promulgate regulations to cover state and local government 

agencies and departments. The purpose of this section is to be 

sure that a federal agency is responsible for regulating each 

type of covered state and local agency and department, such as 

the Department of Health and Human Services for state and local 

health departments, the Environmental Protection Agency for 

state and local environmental agencies, and similar 

designations, and for processing complaints about violations of 

this section committed by such state and local agencies. These 

agencies may refer unresolved complaints to the Department of 

Justice. It is intended that overlap and duplication will be 

avoided by centralizing the designation process with the 

President. No agency may be designated i f i t does not have a 

Section 504 regulation in place. It is likely, given the 

purpose of this Act to apply generally the principles and 

standards of Section 504 to the areas covered by this Act, that 

designated agencies will be able to use their existing 

-11-
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section or ev&n to extend their ~urrent regulations to - newly 

covered activities under this Act. 

Subsection (b)(2) requires that final regulations 

described in the preceding paragraph be issued no later than 10 

months after the date of enactment. 

Subsection (b)(3) authorizes the Attorney General to seek 

injunctive and other equitable relief in a civil action, upon 

referral of an unresolved complaint from a federal agency. 

Subsection (b)(4) establishes a private right of action, 

pursuant to the procedures and remedies available under 

Sections 204(a) and (b) of the Civil Rights Act of 1964, 42 

U.S.C. 2000a-3(a) and (b). These sections authorize a court to 

grant preventive relief and attorneys' fees. A private party 

need not, as under Sections 204(c) and (d) of the Civil Rights 

Act of 1964, provide notice to any state or local government 

agency before initiating suit, nor await the referral of the 

complaint to the Department of Justice's Community Relations 

Service. 

Subsection (b)(S) provides that the District Courts shall 

have jurisdiction over proceedings under this section. · 

-12-
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Secti o ~ 10. Prol1ibiticn agJinst discri~in~tion in 

trunsportation services. 

Subsection (a) provides that no otherwise qualified 

individal with handicaps shall be discriminated against in any 

services offered to the public for the transportation of 

persons by any state or local goverrun~nt agency. Accessibility 

under this provision can be provided in one of three ways 

without incurring an undue financial and administrative 

-burden: (1) taking steps to make accessible the mainline bus 

on subway systems; (2) providing paratransit services which are 

similar in route, time of service, and fare as the mainline 

system; or (3) a combination of mainline accessibility on some 

routes and paratransit services on others. 

Subsection (b) (1) provides that the Department of 

Transportation shall investigate and seek to conciliate 

complaints of violations of this section, and may refer 

unresolved complaints to the Department of Justice. 

Subsection (b)(2) authorizes the Attorney General to seek 

injunctive and other equitable relief in a civil action, upon 

referral of an unresolved complaint from the the Department of 

Transportation. 

-13-
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identicul to that tStaLl isht2d in Sc:::tion 9 ( L) ( 3). 

Subsection ·( b) ( 4) pro-vi.des that the District Courts of the 

United States shall have jurisdiction over proceedings under 

this section. 

Subsection (c) authorizes the Secretary of Transportation to 

i?sue final regulations, no later than.10 months after 

enactment, he or she deems necessary to implement this section 

and section 6 as it applies to entities covered by this 

section. 

Section 11. Television broadcasters. 

Subsection (a) provides that television stations which 

broadcast videotape programming or advertising shall do so with 

closed captions, provided that no television station need 

undertake an undue financial and administrative burden. This 

subsection is int--ded to impose the substantive requirements 

of Section 504 to a television station's broadcast of 

videotapes even when it does not receive federal financial 

assistance. 

Subsection (b) creates enforcement machinery parallel to 

that created in Section lO(b). 

-14-
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SubsecLion (C) auLhorize~ th.-: Depa.r l rr:e n t u f Co mri1C:rc e 'CO 

issue regu~ations to implement Lhi.3 sE:clion and the 

anti-retaliation provision, Section 6, as it relates to 

entities covered by this section. Like other agencies 

promulgating regulations under this Act, such regulations must 

reflect the undue financial and administrative burden 

limitation on the requirement to accommodate qualified 

individuals with handicaps. Particular factors that must be 

considered in determining whether undue financial and 

administrative burden in a specific case exists under this 

section, include the need for a television broadcaster to 

broadcast a videotape at a particular time, the cost of closed 

captioning, and the marketplace's capacity to close caption the 

volume of videotapes that are likely to fall within the 

requirements of this section. It is expected, however, that 

every television station will make significant and steady 

progress in close captioning the videotapes it uses over the 

shortest time feasible under the terms of this section. 

Section 12. Authorization of appropriations . This section 

authorizes appropriations to carry out the Act. 

Section 13. Effective date. This section provides that, except 

where otherwise spef ically designated, the Act shall become 

effective one year after the date of its enactment. 

-15-
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3/24/89 

TD ESTABLISH A CLE~~ COMPREHENSIVE PROHIBITION 
~..<"4 

OF DISCRIMINATION O~'ll_n BASIS OF HANDICAP 
l\r .. ¥ \. 

.,7 

Section 1. Short Title 

This Act may be cited as the •Equal Opportunity Act of 

Section 2. Findings and Purposes 

(a) Findings. -- Congress finds that --

(1) some 36,000,000 Americans have one or more 

physical or mental disabilities, and this number is increasing 

as the population as a whole is growing older; 

(2) the Nation's proper goal regarding persons with 

disabilities is to assure equality of opportunity; and 

(3) the continuing existence of unfair and 

unnecessary discrimination and prejudice denies people with 

disabilities the opportunity to compete on an equal basis, to 

pursue those opportunities available to others in our free 

society, and imposes significant costs on the United States in 

unnecessary expenses resulting from dependency and 

nonproductivity. 

(b) Purpose. -

It is the purpose of this Act to provide a 

prohibition of discrimination against persons with disabilities 

in employment, public accommodations, state and local 

I 
I 
I 
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government agencies, certain transportation services; and the 

broadcast of television videotapes. 

Section 3. Definitions. 

As used in this Act. -

(1) "Individual with handicaps." -

(A) In General. - The term "individual with 

handicaps" includes any individual who -

(i) has a physical or mental impairment 

which substantially limits one or more of such 

person's major life activities; 

(ii) has a record of such an impairment; 

or 

(iii) is regarded as having such an 

impairment. 

(B) The term "individual with handicaps'' does 

not include-

(i) an individual who currently, 

illegally uses or is addicted to a controlled 

substance as defined in section 102 of the 

Controlled Substances Act, 21 u.s.c. Section 802. 

(ii) an individual who is an alcoholic 

or who is addicted to or dependent upon lawfully 

prescribed drugs if such individual's current use 

of alcohol or drugs prevents such individual from 

performing the duties of the job in question or 
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performing the requirements of the program or 

activity in question, or whose employment or 

participation in the program or activity, by 

reason of such current alcohol or drug use, would 

constitute a direct threat to the property or the 

safety of others. 

(iii) an individual who has a currently 

contagious disease or infection, and who, by 

reason of such disease or infection, would 

constitute a direct threat to the health or 

safety of other individuals or who, by reason of 

the currently contagious disease or infection, is 

unable to perform the duties of the job or 

perform the requirements of the program or 

activity; and 

(iv) an individual solely because that 

individual is a transvestite. 

(2) "Qualified individual with handicaps." - The 

term "qualified individual with handicaps" means -

(A) with respect to employment, individuals with 

handicaps who, with or , without reasonable accommodation, can 

perform the essential functions of the particular job in 

question; and 

(B) with respect to any other program or 

activity, an individual with handicaps who, with or without 

reasonable accommodation, meets the essential eligibility 
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requirements for participation in, or receipt of benefits from, 

that program or activity._ 

Section 4. Construction 

(a) Nondiscrimination Provisions. - Nothing in this Act 

shall be construed to affect or change the nondiscrimination 

provisions contained in title V of the Rehabilitation Act of 

1973 (29 U.S~C. 790 et seq.), and any ~ight, remedy, 

obligation, or responsibility under such Act, or to affect or 

change regulations issued by Federal agencies pursuant to title 

V of such Act. 

(b) Controlled Substances. - Nothing in this Act 

prohibits any conduct against an individual because -

(1) such individual has been convicted by any court 

of competent jurisdiction for the illegal manufacture or 

distribution of a controlled substance as defined in section 

102 of the Controlled Substances Act (21 U.S.C. 802); or 

(2) of the sexual orientation of such individual. 

(c) Rehabilitation Act or Air Carriers. - Nothing in this 

Act shall be construed to apply to -

(1) any program or activity that is subject to 

sections 503 or 504 of the Rehabilitation Act of 1973 (29 

U.S.C. 793 and 794); or 

(2) to any air carrier that is subject to the Air 

Cairier Access Act of 1986 (49 U.S.C. 1374(c)). 

(d) Government Limitation. - Nothing in this Act shall be 

construed to apply to any entity solely because it is licensed 
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or regulated by, or receives assistance from, any agency or 

department of any State or subdivision of any State. 

(e) Coexistence With Other Laws. - Nothing in this Act 

shall be construed to invalidate or limit any other Federal Law 

or any law of a State or political subdivision of a State or 

jurisdiction that provides greater protection of rights for 

individuals with handicaps. 

-Section 5. Exclusion From Coverage 

The provisions of this Act shall not apply to any public 

or private entity otherwise covered by this Act that does not 

employ 25 or more employees for each working day in each of 20 

or more calendar weeks in the current or preceding calendar 

year. 

Section 6. Prohibition Against Retaliation 

No employer, employment agency, labor organization, joint 

labor-management committee, place of public accommodation, 

state or local government agency, entity engaged in providing 

transportation services, or broadcaster of videotapes covered 

by this Act shall discriminate against any individual because--

(1) such individual has opposed any act or practice made 

unlawful by this Act; or 

(2) such individual has made a charge, testified, 

assisted, or participated in any manner in an investigation, 

proceeding, or hearing under this Act. 

Section 7. Prohibition of Discrimination in Employment. 

(a) Definitions. - As used in this section -
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·( 1) Commission. - The term "commission" means the 

Equal Employment Opportu~ity Commission established by section 

705 of the Civil Rights Act of 1964 (42 U.S.C. 2000e-4). 

(2) Employer. -

(A) In General. - The term "employer" means a 

individual engaged in an industry affecting commerce who has 25 

or more employees for each working day in each of 20 or more 

calendar weeks in the current or preceding calendar year, and 

any agent of such an individual. 

(B) Limitation. - Such term does not include -

(i) the United States, or a corporation 

wholly owned by the Government of the United 

States; 

(ii) an Indian tribe; or 

(iii) a bona fide private membership 

club (other than a labor organization) that is 

exempt from taxation under section SOl(c) of the 

Internal Revenue Code of 1986. 

(3) Labor Organization. - The terms "labor 

organization," "employment agency," "employee," "commerce," 

"industry affecting commerce," and "State" shall have the same 

meaning as they have in section 701 of the Civil Rights Act of 

1964 (42 U.S.C. 2000e). 

(b) Prohibition Against Discrimination. - No employer, 

labor organization, employment agency or_ joint labor-management 
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committee shall discriminate against any otherwise qualified 

individual with handicaps, solely because of his or her 

handicap, with respect to -

(1) hiring, 

(2) discharge, 

(3) compensation, or 

(4 -) the terms, conditions, or privileges of 

employment. 

(c) Enforcement. -

(1) Aggrieved individual. - The remedies and 

procedures set forth in sections 706, 709, and 710 of the Civil 

Right~ Act of 1964 (42 U.S.C. 2000e-5, 2000e-8, and 2000e-9) 

shall be available to any individual aggrieved for any 

violation of this Act. 

(2) Enforcement of Act. - The remedies and 

procedures of sections 706 and 707 of the Civil Rights Act of 

1964 (42 U.S.C. 2000e-5 and 2000e-6) shall be available to the 

Attorney General or to the Commission as prescribed by law to 

enforce the provisions of this Act. 

(d) Regulations. -

(1) Issuance of Regulations. - The Commission shall 

issue such rules, regulations, orders, and instructions as the 

Commission considers necessary and appropriate to carry out its 

responsibilities under this section, and section 6 as it 

applies to entities covered by this section. 

I 
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(2) Issuance Date. - Final regulations described 

under paragraph (1) shal~ be issued no later than 10 months 

after the date of enactment of this Act. 

H(e) Posting Notices. -

(1) Posting Requirement. - Every employer, 

employment agency, and labor organization shall post and keep 

posted, in conspicuous places upon its premises where notices 

to employees, applicants for employment, and members are 

customarily posted, a notice to be prepared or approved by the 

Commission setting forth excerpts from, or summaries of, the 

pertinent provisions of this section and information pertinent 

to the filing of a complaint. 

(2) Fine. - A willful violation of this section 

shall be punishable by a fine of not more than $100 for each 

separate offense. 

(f) Exemption. - Nothing in this Act shall be construed 

to prohibit an entity, with a principal purpose of assisting a 

particular class of individuals with handicaps from 

establishing a publicly announced policy of giving preference 

in hiring to individuals who are members of _that class. 

(g) Aliens outside of State. - This section shall not 

apply to any employer with respect to the employment of aliens 

outside of any State. 

Section 8. Prohibition Against Discrimination in Public 

Accommodations. 

(a) Definitions. - As used in this Section 
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(1) Affect Commerce. - The operations of an 

establishment "affect commerce" if the establishment meets the 

criteria in section 20l(c) of the Civil Rights Act of 1964 (42 

u.s.c. 2000a(c)). 

(2) Place of Public Accommodation. - The term "place 

of public accommodation" means those establishments listed in 

sections 20l(b)(l)-(4) and excludes those listed in section 

20l(e) of the Civil Rights Act of 1964 (42 U.S.C. 

2000a(b)(l)-(4) and (e)). 

(b) Prohibition on Discrimination. - No otherwise 

qualified individual with handicaps shall be subject to 

discrimination, solely on the basis of his or her handicaps, in 

any place of public accommodation whose operations affect 

commerce. 

(c) Enforcement. -

(1) Attorney General. - The remedies and procedures 

of sections 206 and 204(a) of the Civil Rights Act of 1964, (42 

U.S.C. 2000a-5 and 2000a-3(a)), shall be available to the 

Attorney General to enforce the provisions of this section. 

( 2) Aggrieved Individual. - The remedies and 

procedures of section 204 of the Civil Rights Act of 1964, (42 

U.S.C. 2000a-3), shall be available to a individual aggrieved 

under this section. 

(3) District Courts. - The district courts of the 

Untied States shall have jurisdiction of proceedings instituted 

pursuant to this section and shall exercise the same without 
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regard to whether the aggrieved party shall have exhausted any 

administrative or other remedies that may be provided by law. 

(d) Regulations. -

(1) Issuance of Regulations. - The Attorney General 

shall issue such regulations as the Attorney General considers 

necessary to effectuate this section, and section 6 as it 

applies to entities covered by this section. 

(2) Issuance Date. - Final regulations described in 

paragraph (1) shall be issued no later than 10 months after the 

date of enactment of this Act. 

Section 9. Prohibition Against Discrimination in State and 

Local Government. 

(a) In General. - No otherwise qualified individual with 

handicaps shall be subject to discrimination, solely on the 

basis of his or her handicap, by any agency or department of 

any State or subdivision of any State. 

(b) Regulations and Enforcement. -

(1) Designation of Agencies. - Consistent with this 

Act, the President shall designate Federal agencies, that have 

a regulation issued under section 504 of the Rehabilitation Act 

of 1973 (29 U.S.C. 794), to issue regulations applicable to 

State and local government agencies or departments to 

effectuate this section, including procedures for the receipt 

of , cornplaints of violations of this section, and section 6 as 

it applies to entities covered by this section, the 
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conciliation of such complaints, and the referral of these 

complaints in which conciliation fails to the Attorney General. 

(2) Issuance Date. - The final regulations described 

in paragraph (1) shall be issued no later than 10 months after 

the date of enactment of this Act. 

(3) Equitable Relief. - The Attorney General may, on 

referral of ~ complaint from a Federal agency, initiate a civil 

action for injunctive and other appropriate equitable relief. 

(4) Enforcement Provisions. - The remedies and 

procedures of section 204(a) and (b) of the Civil Rights Act of 

1964 (42 U.S.C. 2000a-3(a) and (b)), shall be available to -

(A) a individual aggrieved under this section; 

and, 

(B) to the Attorney General with respect to 

intervention in a civil action initiated under this subsection. 

(5) Jurisdiction. - The district courts of the 

United States shall have jurisdiction of proceedings instituted 

pursuant to this section, and shall exercise such jurisdiction 

without regard to whether the aggrieved party shall have 

exhausted any administrative or other remedies that may be 

provided by law. 

Section 10. Prohibition Against Discrimination in 

Transportation Services. 

(a) In General. - No otherwise qualified individual with 

handicaps shall be subject to discrimination, solely on the 

basis of his or her handicap, in any services offered to the 
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public for the transportation of individuals by any agency or 

department of any State or subdivision of any State. 

(b) Enforcement. -

(1) Secretary of Transportation. - The Secretary of 

transportation -

(A) shall investigate complaints of violations 

of this section; 

(B) shall seek conciliation of such complaints; 

and 

(C) may refer complaints in which such 

conciliation fails to the Attorney General. 

(2) Attorney General. - The Attorney General may, on 

referral of complaint from the Secretary of Transportation, 

initiate a civil action for injunctive and other appropriate 

equitable relief. 

(3) Remedies and Procedures. - The remedies and 

procedures of section 204(a) and (b) of the Civil Rights Act of 

1964, ( 42 U.S.C. 2000a-3 (a) and (b) ) , shall be available to -

( A) an individual aggrieved under this section; 

and 

( B) the Attorney General with respect to his or 

her intervention in a civil action initiated under this 

subsection. 

(4) District Court. - The district courts of the 

United States shall have jurisdiction of proceedings instituted 

pursuant to this section and shall exercise such authority 

I 
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without regard to whether the aggrieved party shall have 

exhausted any administrative or other remedies that may be 

provided by law. 

(c) Regulations. -

(1) Issuance of Regulations. - The Secretary of 

Transportation shall issue such regulations as the Secretary 

considers necessary to effectuate this section, and section 6 

as it applies to entities covered by this section. 

(2) Issuance Date. - The final regulations described 

under paragraph (1) shall be issued no later than 10 months 

after the date of enactment of this Act. 

Section 11. Television Broadcasters. 

(a) Closed Captions. - Television stations that broadcast 

videotape programming or advertising shall do so with closed 

captions, provided that no television station need undertake an 

undue financial and administrative burden to do so. 

(b) Enforcement. -

(1) Secretary of Commerce. - The Secretary of 

Commerce shall -

(A) investigate complaints of violations of 

this section; 

(B) shall seek conciliation of such complaints; 

and 

(C) may refer complaints in which conciliation 

fails to the Attorney General. 

/ 
/ 
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(2) Attorney General. - The Attorney General may, on 

referral of a _complaint, _initiate a civil action for injunctive 

and other appropriate equitable relief. 

(3) Remedies and Procedures. - The remedies and 

procedures of section 204(a) and (b) of the Civil Rights Act of 

1964 (42 u.s.c. 2000a-3(a) and (b)), shall be available to -

(A) an individual aggrieved under this section; 

and 

(B) the Attorney General with respect to 

intervention in a civil action initiated under this subsection. 
"··· ~ - . 

(4) District Courts. - The district courts of the 

United States shall have jurisdiction of proceedings instituted 

pursuant to this section, and shall exercise such jurisdiction 

without regard to whether the aggrieved party shall have 

exhausted any administrative or other remedies that may be 

provided by law. 

(c) Regulations. -

{ l) Issuance of Regulations. - The Secretary of 

Commerce shall issue regulations to effectuate this section, 

and section 6 as it applies to entities covered by this 

section. -

(2) Issuance Date. - The final regulations described 

under paragraph (1) shall be issued no later than 10 months 

after the date of enactment of this Act. 

Section 12. Authorization of Appropriations. 

j . 
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There are authorized to be appropriated such sums as may 

be necessary to carry out the provisions of this Act. 

Section 13. Effective Date. 

Except as otherwise specified, this Act shall become 

effective 1 year after the date of its enactment. 

I 
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1. Title II of the 1964 Civil Rights Act 

(42 u.s.c. Section 2000a) defines 

public accommodations to include inns, 

hotels, motels and other 

establishments providing lodging to 

transient guests; restaurants and 

other businesses selling food for 

consumption on the premises; gas 

stations, and places of exhibition or 

entertainment such as movie theatres, 

theatres, concert halls, sports arenas 

and the like. 

} 

--' 
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§ H. _ /j. Dlsclaimer respecting private litigation 
The provisions of this subch t . 

strict the authority of t· a~ er shall m no way expand or re. 

force the legal rights w~~~ i;~ o her than the United States to en. 

with regard to instituti:~aliz ~ may have pursu.ant to existing law 

that the Attorney Gener I e persons. In this regard, the fact 

contemplating litigation a may ~e con~ucting an investigation or 

grounds for dela of pu.rsu.an to this subchapter shall not be 

ties other than t:e Un~:e~rSetJutd1ce to any litigation on behalf of par-
a es. 

Pub.L. 96-247• § 12, May 23, 1980, 94 Stat. 354. 

HiltorfcaJ Note 
Lea-lalatlve Hletory. For leglslath•e 

history and purpose of Pub.L. 96-247, see 1980 U.S.Code Cong. and Adm.News, p. 
787. 

Notes of Decisions 
I. Amfoua curiae 

There ls no need for legislative grants 
of standing to appear as an amlcus cur-
iae pursuant to this subchapter. De-
Vonlsh v. Garza, D.C.Tex.1981 510 .., 
Supp. 608. ' "· 

The Intent of Congress In passing this 
subchapter was not to Impose the proce-
dural requirements contained therein 
upon the United States when It appears 
in an existing civil action as an amicus 
curiae at the invitation of the court. Id. 

SUBCHAPTER II-PUBLIC. ACCOMMODATIONS 

§ 2000a. Prohibition against discrimination or segregation 

in places of public accommodation 

Equal aecess 

(a) All persons shall be entitled to the full and . 
of the goods, services facilities . ·1 equal en3oyment 
modations of an I ' .' privi eges, advantages, and accom-

section, withou( ~s~~~;tnptu.bhc accommoda~ion, as defined in this 
a ion or segregation on th d f 

race, color, religion, or national origin. e groun o 

EstabUsbaeats atteetlnc lntentate 
bT State aetloa as places of ";;,";'•eree or supported In tbelr activities 

prlaelpall1' encased In sellln pa I ed aeeommodatlon1 lodsl•ss1 faellltles 

s-ollne statlons1 plaees of !.1:':t1 for eonsuaptlon on tbe PNralses1 

establlsbaents on or entertalaaent1 otber eovend 

is ~b ~l~c~c~/!ut~1~/~~~;'.!r;:0~:;~:!i~~:~tst; hi ch s~rves the. public 

chapter if its operations aff t e meamng of this sub-

segregation by it is supported ~; s~:::~:~:~: or if discrimination or 

viJ:1 1:~Yi~nn, hotel, i_notel, or -?ther establishment which pro-

located ~th~n t: t~~~~~nnt guh~sths, othe~ than an establishment 
g w ic contams not more than five 
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rooms for rent or hire and which is actually occupied the 

proprietor of such establishment as his residence; 

(2) any restaurant, cafeteria, lunchroom, lunch counter, soda 

fountain, or other facility principally engaged in selling food 

for consumption on the premises, including, but not limited to, 

any such facility located on the premises of any retail establish-

ment; or any gasoline station; 

(3) any motion picture house, theater, concert hall, sports 

arena, stadium or other place of exhibition or entertainment; 

and 
( 4) any establishment (A) (i) which is physically located 

within the premises of any establishment otherwise covered by 

this subsection, or (ii) within the premises of which is physi-

cally located any such covered establishment, and (B) which 

holds itself out as serving patrons of such covered establish-

ment. 

Operations afteetlns eommeree1 erlterla1 "commerce" defined 

(c) The operations of an establishment affect commerce within 

the meaning of this subchapter if (1) it is one of the establh1hments 

described in paragraph (1) of subsection (b) of this section; (2) in 

the case of an establishment described in paragraph (2) of subsec-

tion (b) of this section, it serves or offers to serve interstate travel-

ers or a substantial portion of the food which it serves, or gasoline 

or other products which it sells, has moved in commerce; (3) in the 

case of an establishment described in paragraph (3) of subsection 

(b) of this section, it customarily presents films, performances, ath-

letic teams, exhibitions, or other sources of entertainment which 

move in commerce; and ( 4) in the case of an establishment de-

scribed in paragraph ( 4) of subsection (b) of this section, it is 

physically located within the premiseR of, or there is physically lo-

cated within its premises, an establishment the operations of which 

affect commerce within the meaning of this subsection. For pur-

poses of this section, "commerce" meanR travel, trade, traffic, com-

merce, transportation, or communication among the several States, 

or between the District of Columbia and any State, or between any 

foreign country or any territory or possession and any State or the 

District of Columbia, or between points in the same State but 

through any other State or the District of Columbia or a foreign 

country. 

Support bT State aetlon 

(d) Discrimination or segregation by an establishment is support-

ed by State action within the meaning of this subchapter if such 

discrimination or segregation (1) is carried on under color of any 

law, statute, ordinance, or regulation; or (2) is carried on under 

color of any custom or usage required or enforced by officials of the 
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of the State o~ political subdivision thereof. 

PrlYate eata•lla••eata 

(e) The provisions of this subchapter shall not apply to a private 
club or other establishment not in fact open to the public, except to 
the extent that the facilities of such establishment are made availa-
ble to the customers or patrons of an establishment within the scope 
of subsection (b) of this section. 
Pub.L. 88-352, Title II,§ 201, July 2, 1964, 78 Stat. 243. 

Hlstorical Note 
Short Tltlt1 of 19711 Amendmt1nt. Pub.L. 

92-261, I l, Mar. 24, 1972, 86 Stat. 103, 
provided: "That tbls Act [which enacted 
sections 2000e-16 and 2000e-17 of this ti -
tle, amended sections 11108 and 11314 to :1316 
of Title :I, Government Organization and 
Employees, and sections 2000e to 2000e-6, 
2000e-8, 2000e-9, 2000e-13, and 2000e-14 of 
this title, and enacted provisions set out 
as a note under section 2000e-ll of this ti-
tle] may be cited as the 'Equal Employ-
ment Opportunity Act of 1972'." 

i;>hort Tltlt1. Section 1 of Pub.L. 88-3:12 
provided: "That this Act [which enacted 

subchapters II to IX of this chapter, 
amended sections 2204 and 2200 of for-
mer Title II, Executive Departments 
and Government Officers and Employees, 
•ectlon 14'7(d) of Title 28, Judiciary and 
Judicial Procedure, and sections 1971 and 
197:1& to 1975<1 of this title, and enacted 
provisions set out as a n ote under section 
2000e of this title] may be cited as the 
'Civil Rights Act of 1964'." 

Le&'l•latlve Hlotory. For legislative 
history and purpose of Pub.L. 8&-3112, see 
1964 U.S.Code Cong. and Adm.News, p. 
235.~ . 

Library References 
Civil Rights ~ to 8.2. 

Notes of Decllions 
I. GENERALLY 1-40 

II. PLACES OF PUBLIC ACCOMMODATION 41-100 
III. OPERATIONS AFFECTING COMMERCE 101-105 

Gererally 1-40 
Apartments, lod&'inlf• for tran•lenb 4ll 
Ban ortavt1rJU 

Jl'ood facllltle• 49 
Plaeea of exhll>ltlon or entertalnmt1nt 

67 
Bathln&' beachea 8S 
Bottlt1 or cork club• 7ll 
CM>are&a or nlchtelub• ll8 
Conaldt1ratlona within law, dlaerlmlno-

tlon wlthla aabehapter 1' 
Coaatltutloaallty 

Gt1DeNll7 1 
Dut1 proceH I 
.Iateratat.. eommt1ree I 
S..nlludt1 or alavt1ry 4 

outrun! .. 
OeaeraU7 6 
wma te4eral 1awa 1 
Wlth •tate law• 1 

\ eluba 11 
'\&r7 eluba 7' 

Discrimination within subchapter 
Generally 11 
Conalderatlona within law 14 
Racial dl1crlmlnatlon 1Z 
St1x dlacrlmlDatlon ts 

Drive-In restaurante II! 
Education club• 76 
E1tabll1hmenta within covered Htablloh-

menta, etc. 10 
Exhibition or t1ntertalnment, placea of 

Gt1nerally Ill 
Bara or ta, . .,.,.. 67 
Bathlnlf ._.,h.,. IS 
Cabarets or nlchtelubo ll8 
Golf cour..,. M 
H-lth centera 1111 
Motion plcturt1 houaea IO 
Poolroom• Ill 
Race tracka 18 
Rt1e...,.tlonal facllltlea U 
8katlnc rlnka 17 
Th-tera 11 
YMCA 88 
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79 
Feclenl lawa, eoutructlon with I 
Foo<I facllltlee 

G-erally '8 
Bara or tavt1rn• 49 
Drh•e-la reatauNnta II! 
Lunch eountera GO 
-taurant• Ill 
8aaekban M 
Salldwlch ahopa 61 

Food, caaollnt1 or other product movln&' 
In commerct1 lOll 

Food or reotaurant club• 71 
Ga1ollne atatlono M 
Golf course• 84 
H-lth centera 69 
Inns 44 
LodclDc• for t ranoleata 

Gent1rally 4! 
Apartment• U 
Inna '4 
Motel• 4t1 
Trallt1r parka 441 
YMCA 41 

Lunch eountt1rs 60 
Motel• 4tli 
Motion picture hou•eo IO 
Nlchtcluba IS8 
Offerlac to aerve lntentate travelera lCM 
Operatlou affeetlnc commerce 101-105 
Placea of public accommodation 41-100 
Poolroom• 1111 
Private club• or eotabllahmenta 

Generally 71 
Bottle or cork club• 78 
Country club• 74 
Education club• 15 
Facton 7! 
Food or restaurant cluba 18 

I. GENERALLY 

Subdivision Indez 
Couldt1Ntlone within law, dlaerhnhu•-

tlon within aubchapter 14 
Conatltutlonallty 

Gt1nt1rally 1 
DUtl prOCtlH ll 
Interatate eommeru ! 
Serntade or elavery 4 

Coaatrul!tlon 
Ge......Uy II 
With federal lawa 8 
With atate law• 7 

Dlaerbnlnatloa wlthln aubchapter 
Gt1-NllY 11 
Conslderatlona wlthlD law 14 
Racial dlacrlmlnatlon U 
Sex cUael'lmlnatlon 18 

Ftldt1ral lawa, eonatructlon with other 
law• • 

PrlYlltl&'M protected 10 
Purpoee II 

R...,rNltlonnl or •I•<>rl8 club• 'i 
Social <'lube 711 
"'omen'• f"lub• '79 
YMCA llO 

Prlvlle&'H protected 10 
Product movtn.r In .~mmeree 103 
Purpoae I 
Race track• 18 
-..1a1 dlocrlmlnatlon 12 
Radio atatlono 89 
Reer-tlonal facllltleo U 
Beereotlonal or sports clubs 71 
Restaurant. 61 
Rt1troactlve effeet 9 
Rl&'hte or prlvllect1• proteeted JO 
Sandwich •hope 6ll 
Sell' re&'atlon 16 
~n·lnll' food to or offerlnll' to serve In-

terstate traYt1lera 104 
Sex dlaerlmlnatlon 18 
Slplflcanee or aubatantlallty of l.mpotet 

on commerce lOZ 
Skatlnc rink• 87 
Snack bare M 
Social club• 711 
SourceM of entertainment movhac bl ce•-

merce 105 
Stat .. action 18 
State law•, conatructlon with 
Subotantlallty of Impact on commeH<I 

102 
Th-tera 81 
Trailer parka 48 
Women'• club1 79 
YMCA 

Lodclnc• for tranalents 47 
Places of exhibition or entertalnmeat 

88 
Prlvatt1 club• or e11tabllahmento 119 

Racial dlacrlmlnatlon lZ 
Betroactlvt1 effeet 9 
Rlchtl or prlvllecea prott1eted 18 
Secreptlon 16 
Sex discrimination 18 
State action 11 
State lawo, construction with other law• 

1. Conatltutlonallty-Gt1nt1rally 
Congreae exercised constltut1011&l power 

In enacting this subchapter. Hamm "· 
City of Rock Hiii, Ark. & S .C.19M, SCI 8 . 
Ct. 384, 379 U.S. 306, 13 L.Ed.2d aoo, re-
hearing denied 811 S.Ct. 698, 379 U.S. 98Ci, 
13 L.Ed.2d 614. 

This eubchapter Is constitutional. 
Kyles v. Paul, D.C.Ark.1967, 263 F.Supp. 
412, affirmed 3911 F .2d 118, reversed 011 
other grounds 89 8.Ct. 1697, M U.S. 2118, 
23 L.Ed.2d 318. 
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Note 
tlon con~-ernlng their lnter•tate statuH, 
wa• Hutflclent to require finding that de-
fendant offered to serve Interstate travel-
ers HO a• to bring him within coverage of 
this subchapter. Wooten v. Moore, C.A. 
N.C.1968, 400 F.2d 239, certiorari denied 
89 S.Ct. SM, 393 U.S. 1083, 21 L.Ed.2cl ii6. 

Drive-In restaurant located three hlockH 
from federal highway and on street 
which was extension of highway was en-
gaged In ottering to serve Interstate trav-
elers within thlR Rectlon prohibiting dls-
crlmlnatlon or segregation supported by 
state action In restaurant engaged In of-
fering to serve Interstate travelers. Gre-
gory v. Meyer, C.A.Ga.l9fl7, 376 F .2d 009. 

Standard of this section that operations 
of an establishment affect commerce If It 
serves or offers to serve interstate travel-
ers ls aatlsfled by minimal evidence. Ad-
ams v. Fualo Real Estate Co., D.C.La. 
19fl7, 288 F.Supp. 630, affirmed 396 F.2d 
148. 

Evidence Including showing that all 
fin of defendant's drlve-lnR were located 
upon much traveled Interstate and federal 
highways with large signs at and about 
each location advertlRlng Its product•, 
that defendant also advertised for buRl-
neas ln dally newspapers and over the 
radio and employed no reasonably effec-
tive means of determining whether its 
customers were Interstate or Intrastate 
travelers established that defendant 
served or offered to serve Interstate trav-
elers within this section. Newman v. 
Piggie Park Enterprises, Inc., D.C.S.C. 
llltle, 256 F.Supp. 941, reversed on other 
grounds 377 1''.2d 433, affirmed 88 S.Ct. 
9M, 390 U.S . 400, 19 hEd.2d 1263. 

No proof that dl•crlmlnatlon by restau-
rant sub11tantlally affects Interstate com-
merce Is necessary ln action under this 
aubchapter a• to reRtaurant serYlng or 
ottering to Rerve Interstate tra,·elers. 
Willia v. Plckrlck Restaurant, D.C.Ga. 
19M, 234 F.Supp. 179. 

Restaurant Is not within applicable 
pro"rlslons of this Meetlon, unleRR lt either 
1N1r"ret1 or offera to serve Interstate travel-
en or a substantial portion of food 
which lt aervee or other products which 
It ael111 ha11 moved In lnter•tate commerce. 
Wlllla v. Plckrlck Reetaurant, D.C.Oa. 
1118', 231 P.Supp. lllMI, appeal dlsml•Hed 86 
8.Ct. 72, 382 U.S. 18, 111 L.Ed.2d 13, re-
heartair denied 86 S.Ct. 288, 382 U.S. 9'..12, 
111 L.Ed.2d 237. 

IN. 8e11ree. et entertainment mo\'ln.- In 
~·Dl.lllette 

When r(!Cnoatlonal facili ty for swlm-
mtaa. l>oatlna. miniature goltlng anti 

danrlng leaMed Ill paddle boat• on royal-
ty haslM from com11any In another •tat• 
fa<'lllty hail purchased hoat from th; 
'ame t•ompany, and facility'• juke box 
wa• manufa<'tured In another •late anrt 
played records manufactured outside th~ 

•late, recreational facility'• operation. 
"affected commerce" within meaning of 
thlH 11eetlon. Daniel v. Paul, Ark.1999, 80 
8.Ct. 1007, 3911 U.S. 291!, 23 L.Ed.2d 311!. 

Patrons coming to prlTately owned rec-
reational facility In Virginia from out of 
Htate and entertaining other patrons by 
their activity were "sources of entertain-
ment which moye In commerce" and so 
were canoes and umbrellas purchased out 
of state for use In such facility, and such 
facility wa• within ambit of this section. 
Scott v. Young, C.A.Va.1970, 421 F.2d 143. 
Certiorari denied 90 S.Ct. 1820, 398 U.S. 
929, 26 L.Ed.2d 91. 

Sources of entertainment at amusement 
park Including Ice skating facility and 
ride• that were operated permanently at 
one location did "move In commerce" 
within subNec. (h)(3) of this Rectlon. 
Miiier " · Amusement Enterprises, Inc., C. 
A.La.1968, 39-1 F .2d 342. 

Football equipment which was provided 
by aSRoclatlon which operated youth 
football program and which was pur-
chased outside the state constituted a 
"source of entertainment" and moved In 
commerce within provision requiring that 
operations In a place of entertainment af-
fect commerce before an establishment la 
covered by this subcbapter. U. S. v. Sli-
dell Youth Football Ass'n, D.C.La.1974, 
387 F.Supp. 474. 

Where alcoholic beverages served by 
~'lorlda har originated outRlde state and 
plai.o, juke hox and television set pro-
vided for use of customers were manufac-
tured out•lde s tate, operation of bar "af-
fected commerce" within this Rectlon pro-
hlhltlng discrimination or segregation by 
e•tahllRhment, which provides source of 
entertainment, If Its operations affect 
commerce. U. S. "· OeetJen, D.C.Fla.1973, 
3.'i6 F.Supp. 688. 

Operations and activities of a bar af-
fected commerce within meaning of this 
•ectlon where amusement devices pro-
Ylded hy the bar originated outside of 
the state. lJ. S. v. Vlaena, D.C.La.1972, 
342 F .Supp. M3. 

Operations and activities conducted and 
Hponsored hy corporate recreational com-
l>lex, which offered for use of patrons a 
Hwlmmlng area, a picnic area, dancing 
area , Mnack har, four pool tables, juke-
box, and coin gun machine, affected com· 
merce within meaning of thl• section. U. 
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8. T. J'ohnaoD Lake Inc., D.C.Ala.1970, 812 
F.Supp. 18711. 

Bar or nlirhtclub, which presented no 
entertalnmeat fl"re nights a week and 
which pre.ented during the other nights 
8 mall band and singing group made up 
primarily of reeldenta of city who were 
not paid by bar but who performed there 
In Interest of rehearsing together and 
who a~pted doDatlons, was not custo-
marily presenting sources of entertain-
ment which moved In commerce within 
provisions of tbla section relating to 
places of entertainment presenting 

Rources of entertainment which ,<! ht 
commerce. Robertson T. Johnston, D.C. 
La.1966, 249 F.8upp. 618, rever11ed on oth -
er grounds 3i6 F .2d 43. 

Films exhibited by a motion picture 
theatre "moved In commerce" within thia 
aectlon where such films were all pro-
duced out of the state and shipped lato 
the state for dlatrlbutlon, even though 
the theatre received the films from a lacal 
distributor which processed film• and 
mounted them ou shipping reels . Twitty 
v. Vogue Theatre Corp., D.C.Fla.1961>, 2'l2 
F .Su pp. 281. 

§ 2000a-1. Prohibition against discrimination or segrega-
tion required by any law, statut.e, ordi-
nance, regulation, rule or order of a State 
or Sta.t.e agency 

All persons shall be entitled to be free, at any establishment or 
place, from discrimination or segregation of any kin? o~ t~e g~ound 
of race, color, religion, or national origin, if such d1scr1mmation or 
segregation is or purports to be required by any law, statute, or_d~
nance, regulation, rule, or order of a State or any agency or politi-
cal subdivision thereof. 
Pub.L. 88-352, Title II, ~ 202, July 2, 1964, 78 Stat. 244. 

matorical Note 
Lel'lalatlve Hlatory. For legislative 1964 U.S.Code Cong. and Adm.News, p. 

history and purpose of Pub.L. 88-3112, see 23M. 

Library Reference. 

Civil Rights @=>4 to 8.2. 

Notes of Decisions 

Cuatom or u ... e S 
Law• or atatutM 1 
Ordlnaneea ! 

1, Law• or atatatM 
This subchapter prohibits application 

of state laws In a way that would de-
prive any person of rights guaranteed 
under this aubcbapter. Hamm v. City of 
Rock Hlll, Ark. It S.C.196', 811 S.Ct. 384, 
379 U.S. 306, 13 L.Ed.2d 300, rehearing de-
nied 811 S.Ct. 8118, 879 U.S. 996, 13 L.Ed.2d 
l!U. 

No state statute may be used to deny 
any citizen peaceful exercise of rights of 
equal accommodation guaranteed by this 
subchapter. Walker v. State of Oa., C.A. 
Oa.1969, 417 F.2d :I. 

!. Ordinance• 
Ordinance prohibiting operators of bars 

and cocktail lounges from admittlag or 
sP.rvlng any military personnel ill uni-
form, enacted for purpose of aldlag ra-
cial discrimination by frustrating efforts 
of military authorities to bring about de-
segregation ln communities adjollllag 
military installations, was uncoutltu-
tlonal. U. S. v. Cantrell D.C.La.1"1, 307 
F.Supp. 2119. 

Fact that ordinance enacted with ra-
cially dlacrlmlnatory motive did aot ex-
plicitly mention race In its text proper 
was immaterial In determining Its Talldl-
ty. Id. 

Racial segregation within bar as reeult 
of ordinance prohibiting operators of 
bars and cocktail lounges from eervl,.. 
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llervlcemen in uniform violated th!• Re<' · 

tlon. Id. 

I. Cuatom or uuse 
Complaint alleging that arreRt of plain -

tiff, 11. white wom11.n, for vagrancy while 
she was 1lttlng In nightclub had been 

made in order to enforce cuRtom or e 
of city forhlddlng or dlscouralflng -.. .. 1te 

women from frequenting place• that are 
predominantly Negro stated cause ot ac-
tion under thl• section. Robertson 1'. 

JohnRton, C.A.La.1967, 376 F .2d 43. 

§ 2000a-2. Prohibition against deprivation of, Interference 
with, and punishment for exercising rights 
and privileges secured by section 2000a or 
~l of this title 

No person shall (a) withhold, deny, or attempt to withhold or 
deny, or deprive or attempt to deprive, any person of any right or 

. privilege secured by section 2000a or 2000a-1 of this title, or (b) in-
timidate, threaten, or coerce, or attempt to intimidate, threaten, or 
coerce any person with the purpose of interfering with any right or 
privilege secured by section 2000a or 2000a-1 of this title, or (c) 
punish or attempt to punish any person for exercising or attempting 
to exercise any right or privilege secured by section 2000a or 2000a-1 
of this title. 
Pub.L. 88-352, Title II, § 203, July 2, 1964, 78 Stat. 244. 

Historical Note 
IA>glalatlve Hlatory. For leglsl11.tlve 1964 TJ.S.Code Cong. and .Adm.News, p. 

history and purpose of Pub.L. ~. Se<! ~. 

Library References 

Clv!I Rights ¢:::>4 to 8.2. 

Notes of Decisions 

AdlvltlM protected from punl1hment 
Generally II 
Burglary 18 
Demonatratlon1 or marche. 11 
Nonviolent lllttempta to pin admit-

tan"" u 
P-ful attempt• to be aened 18 
Biota 14. 
8lt-la1 14 
Treepaaa 18 

Barglary, aetlvltlM pr<Keetecl from pun-
lahment 10 

Coaatltatloaallt;y . 1 
Def.,._ I 
Demonatrllltlon or marehe., actlvltlM pro-

&eeted from punl1hm-t 11 
~eerpa1 19 
IJIJIUMltlo•• .. 
latert- with right or pril'U.,..e 4 
Jle&h04a of -rtlnc prlvllese agalnat 

p..._utloa 18 
Noavlo1-t a«empt1 to pla adml"-, 

aetlvltlM protected from pual1hm-t 
u 

Peaceful attempt. to be HrTed, aetlvltle. 
protected from punlohment 11 

Private peroon1, punl1Junent by I 
Punl1hment for exereloe of right 1re11t1ral-

ly II 
Purpoae % 
Remand 2% 
Removal of action• Zl 
Retroaethe effeet ll 
Biota, actlvltln protected from paalah-

ment 1' 
81t-lna, aetlvltlM protected from pllJllah-

ment 111 
State pr0Heutlon1 7 
TreeJ)98a, activities protected from pun-

lahment 11 
Vlol-ce aa preeludlnir proe-tloD 17 

1. Co1U1tltutlonallty 

Congress in enacting this aubcbapter, 
had power to extend Immunity to pend · 
Ing prosecutions based on peaceful at· 
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s _..OOOa-3. Civil actions lGr preventive relief 

p,, .... _ -srleTed1 latel"l'eatl•• .. ,. Atterae,. a •• ., ...... ., ... , ..., • ..., •• tatl••I 
e•••eaee•eat •f aetl•• wltl•••t ll•Tmeat ef fee•, e_t., er eeelll'ftT 

(a) Whenever any person has engaged or there are reasonable 
grounds to believe that any person is about to engage in any act or 
practice prohibited by section 2000a-2 of this title, a civil action for 
preventive relief, including an application for a permanent or tem-
porary injunction, restraining order, or other order, may be institut-
ed by the person aggrieved and, upon timely application, the court 
may, in its discretion, permit the Attorney General to intervene in 
such civil action if he certifies that the case ~s of general public im-
portance. Upon application by the complainant and in such circum-
stances as the court may deem just, the court may appoint an attor-
ney for such complainant and may authorize the commencement of 
the civil action without the payment of fees, costs, or security. 

Attorae7'• fee•1 llablllt7 of Ualted State• for eo•t• 

(b) In any action commenced pursuant to this subchapter, the 
court, in its discretion, may allow the prevailing party, other than 
the United States, a reasonable attorney's fee as part of the costs, 
and the United States shall be liable for costs the same as a private 
person. 

State or I-al entereemeat proeeedl•lf•I aotlfleatlon ot State or local 
aatllorltTJ •ta7 of Federal proeeedlns• 

(c) In the case of an alleged act or practice prohibited by this 
subchapter which occurs in a State, or political subdivision of a 
State, which has a State or local law prohibiting such act or prac-
tice and establishing or authorizing a State or local authority to 
grant or seek relief from such practice or to institute criminal pro-
ceedings with respect thereto upon receiving notice thereof, no civil 
action may be brought under subsection (a) of this section before 
the expiration of thirty days after written notice of such alleged act 
or practice has been given to the appropriate State or local authori-
ty by registered mail or in person, provided that the court may stay 
proceedings in such civil action pending the termination of State or 
local enforcement proceedings. 

Refereaee• to Co••••lt7 Relatleaa llervlee to olttaln Tolaatlll'"J" 
-•llaaee1 daratloa of retereaee1 eiteaaloa of 11erlod 

(d) In the case of an alleged act or practice prohibited by this 
subchapter which occurs in a State, or political subdivision of a 
State, which has no State or local law prohibiting such act or prac-
tice, a civil action may be brought under subsection (a) of this sec-
tion: Provid.ed, That the court may refer the matter to the Commu-
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42 § 2000a-3 PUBLIC HEALTH & WELFARE Ch. 21 

nity Relations Service established by subchapter VIII of this chap-
ter for as long as the court believes there is a reasonable possibility 
of obaining voluntary compliance, but for not more than sixty days: 
Provided further, That upon expiration of such sixty-day period, the 
court may extend such period for an additional period, not to exceed 
a cumulative total of one hundred and twenty days, if it believes 
there then exists a reasonable possibility of securing voluntary com-
pliance. 
Pub.L. 88-352, Title II, § 204, July 2, 1964, 78 Stat. 244. 

Hlatorlcal Note 
Le&"l•latlve Hlotol'y. For legislative 1964 U.S.Code Cong. and Adm.New•, p. 

history and purpose of Pub.L . 88-8.'12. see 23:111. 

Ubrary References 
Civil Rights ®=>13.2(1) et seq. C . .T.S. Civil Rights I 94 et aeq. 

West's Federal Forms 
Affidavit to sue in forma pauperis, see 1117111, 4646, 4647. 
Allegations of jurisdiction, aee II 1007, 1000. 
Complaint, see II 1849 to 1850.11. 
Internntlon by United State•, see II 3122, 3123. 
Preliminary Injunctions and temporary restraining orders, matters,;111!rtalnln1r to, see 

111271 et seq. · · 
Taxation ot costs, see II 4612 to 4632. 

Code of Federal Replationa 
Civil Rights Division, Department ot .Justice, functions, see 28 CFR 0.50 to 0:112. 
Director ot Community Relations Service, functions, see 28 CFR 0.30 to 0.32. 

Notes of Decisions 
Attol'ney f-

GenenllJ' H 
Conduct of action H 
Coadaet of defenae t7 
Coet. II 
Dura&len of Mrvleee II 
BnttUement 18 
Faeton H 
Nenentltlement • 
8pecllte •-l'da IO 

Attell'&eJ' Geaenl theol'J' I 
Burden of proof 11 
Cerilenrt to Sap- Court II 
Claaa adieu I 
Cemplalat '1 
Cendaet et ...U.a, Mtol'DeJ' f- M 
Cendaet et detenae, attel'DeJ' t- 17 
Ceata 

GenerallJ' 11 
Attol'DeJ' f- U 

n ........ .,. lt 
Dete- t 
Dlambul II 

Dantlon of aerrlcee, attoJ'DeJ' t- II 
Entitlement, attoJ'Dey tee• 18 
Expedition of eaae H 
Faeton, attol'ney f- U 
IJIJanetlve reHef M 
Judicial notice 18 
JUl'J' tl'lal 14 
Heot qaeatloaa 17 
Nonentltle-nt, attol'D"J' t- II 
Pal'tlea 5 
Penona entitled to maintain aetlea I 
Peneaa liable • 
Par.,_ 1 
Qaeatleaa of fad 11 
Bevl- 11 
Speclfle •-rda, attol'DeJ' f- M 
8faadln&' to aae S 
Stlp11latlon• 11 
8atncleneJ' ef mde- ll 
8ammal'J' Jad&'ment 11 
Trial bJ' Jal'J' 111 
Wel&'ht and •afftclenq ef m....... 11 
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en .ack v. Bonds, D.C.Ala.1969, 008 F. 
Bupp. 7H. 

Although a reasonable attorney'• fee 
for services rendered In obtaining Injunc-
tive relief again•t racial dl•crlmlnatlon 
by a movie theatre would be '600. In 
view of fact occulon giving rise to suit 
occurred just one month after thl• sub-
chapter became law and at a time when 
there was doubt as to Its constitution-
ality, and In view of lack of reaHon tu 
asoume that defendant acted for any rea-
son other than because of good faith be-
lief In the unconatltutionallty of this 
aubchapter as applied to their operation, 
only $100 of the attorney's fee would be 
taxed as coats. Twitty v. Vogue Theatre 
Coii:• D.C.Fla.1965, 242 F .Supp. 281. 

~: 

81. Bevl-
Where district court and the parties to 

action under this aubchapter did not 
have benefit of judicial opinion which 
laid down the principle that the factors 
upon · which the alse of an attorney's fee 
in civil rights ault la baaed must be elu-
cidated, the award of attorney's fees 
would be vacated and cause remanded for 
further consideration In light of the 
guidelines set forth in that decision. Ev-
ans v. _Seaman, C.A.Mlss.1974, 496 F.2d 
1318. 

the compliance therewith by the cafeteria 
owner, IHaue• Involved In appeRI from or-
cler of dl•trlct court remanding cafeteria 
owner'• action to enjoin prote•t demon-
•tratlon• of defendants against racial dlH-
crlmlnatlon became moot. and appeal 
woulcl he dl•mlHHed hut orcler of dl•trlct 
court, hasecl on 11 procedural question, 
would not he vacated nor would matter• 
pa•..ed upon therein be adjudicated. 
:\lorrlHon Cafeteria Co. of Nashville, Inc-. 
,._ .John•on, C.A.Tenn.196.'i, 344 1".2cl tlOO. 

St. Certiorari to Supreme Court 

Supreme Court granted certiorari to de -
cide whether the •nbjectlve standard pro-
mulgated hy court of appeals In award-
ing counAel fee In cla•• action lnsltuted 
under this subchapter to enjoin racial 
discrimination In drive-In restaurants and 
sandwich shop only to extent that re-
spondents' defenses had been advanced 
for purpo•e• of delay and not In good 
faith properly effectuated purposes of 
counsel fee provision of this section. 
Newman v. Piggie Park Enterprises Inc., 
S.C.1968, 88 S.Ct. 964, 390 U.S. 400, 19 L. 
Ed.2d 1263. 

§ 2000a-4. Community Relations Service; investigations 

and hearings; executive session; release of 

t.estimony; duty to bring about voluntary 

settlements 

The Service is authorized to make a full investigation of any com-

plaint referred to it by the court under section 2000a-3(d) of this 

title and may hold such hearings with respect thereto as may be 

necessary. The Service shall conduct any hearings with respect to 

any such complaint in executive session, and shall not release any 

testimony given therein except by agreement of all parties involved 

in the complaint with the permission of the court, and the Service 

shall endeavor to bring about a voluntary settlement between the 

parties. 
Pub.L. 8~52, Title II, § 205, July 2, 1964, 78 Stat. 244. 

Hlatorlcal Note 

Leslalatln Hl•toey. For leglalatlve hie- 1964 U.S.Code Cong. and Adm.News, p. 

tory and purpose of Pub.L. 88-M2, aee 23M. 

Library References 

Civil Rights <8=>12.4. 
359 
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I:i response to the AIDS c .)ntYni ss ion, the White House Counsel 

requested an opinion from the Departmen t of Jus tice , Of fice of 

:...egal Counsel on the scope of the existing anti-discrimination 

provisions in the f edera l Rehab ilitat ion Act . We have pre pared 

the o p inion and delivered it to the White House Counsel. In 

light of the c ontroversial nature and c omplexity of legal issues 

raised by the AIDS virus, the White House Counsel has directed 

us to release this opinion and to be responsive to questions you 

ma y have abou~ it. 

I should also note at the out s et that our legal opinion is 

c ons1stent ~ith the President's po l icy statement of last August, 

namely that federal employers should treat HIV-infected 

individuals on a c ase by case basis so they do not pose health 

and safety dangers or performance problems. Otherwise, they 

should be treated like any other employee. In particular, our 

opinion focuses on two issues: (1) whether persons with AIDS are 

protected by the Rehabilitation Act as an •individual with 

handicaps,• even though AIDS is a contagious disease, and (2) 

whether so-called wasyrnptomatic• HIV-infected persons are also 

"individuals with handicaps• for purposes of the Act. 

We answer both questions in the affirmative. We believe the 

first question was largely answered by the Supreme Court's 

decision in School Board of Nas s~u County, Fla. v. Arline (1987). 

Whi l e Arline concerned tuberculosis rather than AIDS, it c learly 

held that n(a)llowing discrimination based on the contagious 

effects of a physical impairment would be inconsistent with the 

basic purpose of (the Rehabilitation Act].• 

As to asymptomatic HIV-infected individuals, our legal 

conclusions have been largely guided by recent medical 

clarification from the Surgeon General that even these 

individuals are, from a medical standpoint, physically impaired. 

The surgeon General advises us that the impairment of HIV 

infection cannot be meaningfully separated from clinical AIDS, 

and that it is medically •inappropriate to think of this disease 

as composed of discrete conditions.• Given this medical 

information that HIV infection is a physical impairment, the only 

legal issue remaining to us was to determine whether a court 

could in a given case determine that such a person is 

substantially limited in a major life activity. Because HIV 

infection may limit the likelihood of bearing a healthy child and 

may adversely affect intimate sexual relations, we believe that 

"- an individual proving these facts to a court could fairly be 

found to be an individual with handicaps for purposes of the Act. 

" - . .................. _.,,... ... ---... _...._ ... ,..,. 
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: e :p r ..: :: e _c Jr·~ - ,Js .<so _:-ld :_ c.1t ·· ~ , :\c ~_bi -' L , L i '.' ·2r Jn 

_:; ~>:: ~ c e _ved. C'f )t :· er :- .:l S r. 3.'li r~-; a i-'. ar~ d1ca ;_, p1'.1g __: o r:di:-. i ::rn t~_1t:. 

,;:;st:intiJ. l l ·/ Li :n1:::.:; .1 :::ajcr 1 :.:e -1 cc_;_v, t·/ -- ':.hat Ln i::: s elf 
:: uld :::-::-i -,g _he pe?:"so n -. .:i thir. i::r.e t2rms o f tte Act . ;·Te believ2 

-'.~ .:i.:, \Si t.1c ~_ uil :-::att er:- , many :\I': - . nt ect 2 d :_ ndivilua _'. s ·.-:cu l d 
: kely be i~ c luded within ~he ~c t ; n this r as : ~ as ~el:. 

As bo th our op i ~1on ~nd t ne Suo reme Co urt's o p inion 
n3icat~. how~ver , s a yinq t ha t it is p oss : ble for HIV-infe ct ed 

:_ :1di '::.d u a ls +:o be fc und w l t h in the r::. erms of the Act d oes ;-iot :;iea n 
:~at ~ederal emp l oye ::- s o r f ede r a l l y -conducted o r financed 
? rogr3ms and act iv i t ~e s cannot in indiv idual circumstances 
2xc i ude 3 n HIV- i nf ected individual from the workplace o r suc h 
? roqram. I f that lnd ividual poses a threat t o t h e hea l th o r 
;o.te ty :::i f others or is unable to per form t he job or satisfy the 
~e,u irernents o f t~e p r ogram, that individual c an be excl uded if 
~ h e re is no rea sonable way to a c commodate these health a nd s a~ e ty 

,1nd performance c oncer.-is. 

In short , so long as HIV- i nfected individuals do not o n a 
c as e -by-case basis pose t hese health and safety dangers or 
pe r ro rmance prob l ems, they should be treated in the fed eral 
wo rk force and in federally-conducted or financed progr3ms and 
ac tivities l ike e veryone else. 

I will be happy to try to answer any questions you may have. 

Douglas W. Kmiec 
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SEP 2 7 1988 

Memorandu~ fo r Ar~hur 8 . Cul va house, Jr. 
Cou n se l t o t he President 

~e: Appl icati o n o f Sec tion 504 o f the 
Rehab1l 1t3tion Act to HIV-Infected Indiv iduals 

IL..troduct ~ on and Summary 

This memorandum r esponds t o your request fo r 3n opinion on 
the app lication o f s ecti o n 50 4 of the Rehabili t ati o n Act of 1973 
(Act), 29 U.S. C. 7 94 , to indiv i duals who are infect ed with the 
Human I:nmunodeficiency Vi rus ( wHIVw or *AIDS v irus•). You 
s pecifically asked us to consider th i s subject in light of School 
Soard of Nassau County v, Arline, 107 s. ct. 1123 (1987) 
(Arline) . Congress has also sought to clarify the law in this 
area by amending the Rehabilitation Act to address directly the 
situation of contagious diseases and infections in the employment 
context. See Civil Rights Restoration Act of 1987, Pub. L. No. 
100-259, sec. 9, 1 02 Stat. 28, 31 (1988) (Civil Rights Restora-
tion Act) . Although your opinion request was limited to the 
a pplication of section 504 in the employment c ontext, we have 
3l so considered the non-employment context because the President 
has directed the Department of Justice to review a ll existing 
federal anti-d i scrimination law a pplicable in the HIV i nfection 
s ontext and to make recommendations with respect to possible new 
l egislation.l See Memorandum for the Attorney General from 
President Ronald Reagan (Aug. 5, 1988). 

For the reasons stated below, we have concluded, with 
respect to the non-employment context, that section 504 protects 
symptomatic and asymptomatic HIV-infected individuals2 against 

l We defer to others in the Department to make the policy 
determinations necessary to recommend legislation, and, in 
keeping with the tradition of this Off ice, confine our analysis 
to matters of legal interpretation. 

2 In this opinion, individuals who are infected with the 
AIDS virus and have developed the clinical symptoms known as 
Acquired Immune Deficiency Syndrome (wAIDSw) or AIDS-Related 
Complex (#ARC•) will sometimes be referred to as •symptomatic 
HIV-infected individuals.w Individuals who are infected with the 

(continued ... ) 

l 
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..:1~-:::· 1~.l n ai:.i.on =--~ ·· n\f ~:0•1."e~·~d p ::- ~g r t.:l .. 1::1 -:- a c: tL·.1 :. t 1· c t r. e c. jsi __ ._ 

an y 2c: e3l , p a st o :- perc c1 ·:•d eftect:. a.:: HI'/ :. n fec:::io.< .t~at 
- u ·~- t " "'t ; a l l '/ 1 ; .,,1 - ~ ~ ..,y ~a ''"" r ' l. "' e >ct· ·v· rv 3 - - o · ar'"Y a . - h 
...::> ..,..1 .:J l.., • £. ..._ .., ~ u. ._ .:J L \ • • . • •....J - .i.. • ... - ,._ _ - ..J . '-j ,:") ,_ , • 2 

~r;: -i;-if ect ed .:.. nji •.'1dual ~s ":Jthe rw is e qu a L~f.:.ect" '::J ;i ar ~ic:.p a te 

:.:i -'.1e progr am or 3.C"C.i'/lt"/, iS determ.:. ne d c. nd er the ''cthec .. ;1 s e 
q~alL f i. ed" s tanda !"d s e t tc ::-th i:i ~1.rJ. ine . ;... e nave fu:-t:he ::-
: ::i :;c.:.'..lded that s e c tion 3; 4 i.s s i rn 1~a rly 3.pplicabl.e i.1 the 
~ m plo yrne nt ~:J nt ext , e xcept f~ r the fact that tne c~ vil Ri]hts 
~es torat.:.o:i Act .::-e p laced : he ;:\ rl i.ne " ·Jtherw ise qual.if::.ed" 
s tanda!"d with a slight ly i ifferent st3.tutory formu lat: 1cn. (.;e 
be lieve this f:Jrmulat:io n ~ eads to a r~su lt 3Ubstan t:ive l y i d en -
tical to that ~e ached in the n o n- em ployment c ontext: na~elf, 

that 2 n :!I V- i nf ected i ndividual is o nly protected against 
discr :iat i on : f he o r sne i s able to perform the dut~es o f the 
job ~ joes not constitu t:e a j i rect t hreat to the h e alth o r 
s afety of others . 4 

2 ( ... continued) 
AIDS virus but d o not have AIDS or ARC will someti~es be referred 
to a s "asymptomatic HIV-infected indi'.liduals."' References t o 
AIDS should be understood t o include A.RC, except where a di s-
tinction between the two is expressly drawn. Finally, where we 
intend to refer to all HIV-infected individuals, whether sympto-
matic or not, we either refer to wHIV-1nfected individuals# or to 
"'HIV infection# (without any #symptomatic• or #asymp t omatic# 
rnodif ier) or clearly indicate in the text that the discussion 
refers to both categories. 

3 The medical information available to us indicates that HIV 
infection is a physical impairment which in a given c ase may 
substantially limit a person's major life activities . See infra 
at 6-11. In addition, others may regard an HIV-infected person 
as being so impaired. See infra at 12-13. Either e lement in a 
given case, we believe, would be sufficient f or a court to 
conclude that an HIV-infected person is an #individual with 
handicaps• within the terms of the Act. By virtue of the fact 
that the handicap here, HIV infection, gives rise both to di sab-
ling physical symptoms and to contagiousness, it is unnecessary 
to resolve with respect to any other infection or condition which 
gives rise to contagiousness alone whether that singular fact 
could render a person handicapped. In other words, the medical 
information available to us undermines the accuracy of the 
assumption or contention referenced in Arline that carriers of 
the AIDS virus are without physical impairment. 107 s. ct. at 
1128 n.7. 

4 These conclusions differ from, and supersede to the extent 
of the difference, a June 20, 1986 opinion from Charles J. 
cooper, Assistant Attorney General, Office of Legal Counsel, for 
Ronald E. Robertson, General Counsel, Department of Health and 

(continued ... ) 
- 2 -
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s ect:on 5 04 rias i nt ended to p r oscr ibe c1 s c r 1m i na ti o n 
_qa: ~ s t the hand icap p ed ~ n p r og r a ms o r ac tiv iti e s that a r e 
~o~ducted by f e d e ral a g enc : e s o r ~ha t r eceive federa l ~unds . 
_r. r e l e v an t p a r t , t he s t at~te p rovid es: 

Na o t he rw i se quali f i e d l ndiv i d ua l with hanc:c~ ps i n 
t he Gn ~ t e d S t a tes, a s defined in section 7 06(8 ) o f 
th i s t i tle, s h a l l , s o l ely by reason o f h is h a nd i c a p, b e 
exclu ded fron t h e p a r tic i pation in , be d eni e d t h e bene -
fits of , or b e s ub J e c ted to d iscrimina t ion u~de r any 
~rogram or activity r eceiving Fed eral financ ia l a ss ~ s
tance or under any p rog ram or a ctivity c o nducted b y an y 
Executive agency or by the United S t a tes Posta l 
Service. 

2 9 u.s.c. 7 94.s 

There are t wo defi n itio ns o f "individual with ha ndicaps," 
o ne or both of which ma y be applicable to HIV-infected 

4( •.. continued) 
Human Services (Cooper Opinion). The conclusions herein 
incorporate subsequent legal developments (the Supreme Court's 
decision in Arline and Congress' passage of the Civi l Rights 
Restoration Act) and subsequent medical clarification (see 
July 29, 1988 l etter from c. Everett Koop, M.D., Surg eon General, 
to Doug l as w. Kmiec, Acting Assistant Attorney General, Office o f 
Legal Counsel (Koop Letter) (attached). 

5 Section 504 thus has five elements. First, an individual 
claiming discr i minatory treatment mus t be an •individual with 
handicaps,• as defined in the Act. Second, the individual must 
be •otherwise qualified• for the benefit or program participation 
being sought. Third, the individual must be excluded from 
participation in, be denied the benefits of, or otherwise be 
subjected to discrimination under a covered program or activity. 
Fourth, the contested treatment must be "solely by reason of 
... handicap.• And fifth, the discrimi nation must occu r i n a 
program or activity conducted or funded by the federal govern-
ment. 

The definition of •program or activity• is set forth in a 
new section 504(b), which was added by section 4 of the Civil 
Rights Restoration Act. In general , the term is to be given an 
institution-wide scope rather than t he program- or activity-
specific scope called for by Grove City College v. U§..1.l, 465 U.S. 
555 (1984). Grove City was superseded by the Civil Rights 
Restoration Act. See sec. 2, Pub. L. No. 100-259. 

- 3 -
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:-.::i:. v ij--...:. a ~ s j eper.d ~ .---.g . po n 1'.:he , - c~1text :1 ..1 h .:..--: h t ~. e ·::r.:. s: ri.:7". l-
·at .:..on c ccurs. Ihe ge :era: l y-~~plicacle d~f1~1t1~n .:.. ~ 'f1nv 

;: er:; o r. .,..ho ( :. ) '.'i.a s a t?hy s ic1l : r- :7:ental :::1pairm~rnt wh1 c:-i s~bst:in 
t1 2 lly limi t s o ~e or ~ore of such oers o n 's maj or life a ct ~ vi~ies, 
(i'_ ) :-: a s a r eco::-d of sue ~ an i1p ai.:-mem: , o:- (iii) i.s reg a::-ded a s 
:--.a·/1r.c1 s uch a n i:n p a ir:ne n ~ . 'f 2J u.;:;.c. 706(8) ( 8) . ·: hus, 3n 
ind i v i. du a l c a n quali::'.y as handicapp ed ·:nder :.he general :i e f ~~~ 
t1on .:.f he a c ~~a l l y s u ffe r s from a disabling irr. pa irrne nt, hes 
~ ecove red fro ~ a p revious suc h condi ~ ion, ~as p r evious ly 
~iscl 3ssif i ed as hav i ng s uch a c ond i tion, o r i 3 regarded as 
~3ving such a cond it i on, whethe r or not he act~a lly h a s it . 

~he Civ i l Rights Res corati on Act a mended the de f init io ns 
sec ti c n of the Rehabil i tation Act to provide, i n t he ernp l oy::ien t 
c o ntext, a qual i fica~i cn o f t he def i nition of an " i ndividua l with 
~and icaps" with respect to contag ious dis e ases and i nfectio ns. 
This prov isio n qual i fies r a ther than supp l~nts t he g e ne r al 
def i n 1tion of " i ndiv i dua l with hand i caps•. 0 The a mendment 
prov i d es as follows: 

For the purpose o f sections 503 a nd 5 04 , a s s uch 
s ections relate t o employment , [the term "ind iv idual 
~ith handicaps*) does not include an individual who has 
a currently contagious disease or infection and who, by 
reason of s uch disease or infection, would const i tute a 
direct threat to the h ealth or safety of other individ-
uals or who, by reason of the currently contagious 
disease or i nfection, i s unable to perform the duties 

( of the job. 

Pub. L. No. 100-259, sec. 9, 102 Stat. 28 , 31-32 (1988). 

II. Application of Section 504 in contexts Other Than Employment 
~- -

Section 504, as interpreted by the Supreme Court in Arline, 
has two primary elements: the def i nition of *individual with 

6 The Civil Rights Restorat i on Act amended 29 u.s.c. 706(8) 
to add the qualification as a new s ubparagraph (C), to follow 
subparagraph (B), which contains the gene rally-applicable 
definition ot *individual with handicaps.w The new subparagraph 
thus c onstitutes a specific qualification of the preceding 
general definition. The qualification operates in the same wa y 
as the qualification Congress enacted in 1978 with respect t o 
a lcohol and drug abuse, on which the contagious disease prov i sion 
was modeled. see note 19, infra, and accompanying text. Both 
provis i ons are structured as exclusions from the general def ini-
tion. The natural implication of both statutory exclusions i s 
that persons who do not fall within the specified grounds for 
exclusion are covered by section 504 to the extent that they meet 
the general requirements of that section. 
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~~ a:id :-:.J.ps " and t ~. e ''o :.:-.e rw :!..se q ·Jal ifi e.1 " ~eq'...l.:. re ::: er. ::. . '..Je 'N'i _:.. 
'.:' i rst d etermine w·;1e :her in :he non- emt: -~ 0 ~111ent context -a n .-1 IV-
_::fec:ed ~ ndivijua .~ , .,..heth e?:" sympt c"1at:ic o r asympt:.omat:::, is ·.!n 
" ~ ndividual with h andicaps," and then discus s the aoclication o~ 
>:h e ''o therwise qualified" requiremen t. t :i such an inctlvid ·...:. al. 7 

A. Sy:ipt:o::iati c H:!:'!-Infec":ed rndivid ua ls 

As ciscussed bel o~, Arline requires the conclus ion t hat 
oersons with AIDS ( ~, symptomatic HIV-infected individ~als) 
lre ~ith1n the sec~i on 504 definition of handicapped indi ~idual 
notw ithstanding thei r contagiousness. Cont3giousness, by i:se lf . 
does not obviate t h e e xistence o f a handica9 for purposes of 
section 504. Arli~e , 107 U.S . a t 1128. 

Arline i nvolved an elementary s chool teacher who had been 
discharged af ter suffering a third r elapse of tuberculosis with i n 
two years. All parties conceded, and the court found, that the 
pla intiff was handicapped because her tuberculosis had adversely 
lffected her respiratory system, requiring hospitalization. I,g. 
a t 1127-1128. Plaintiff's respiratory ailment thus was a physi-
c al impairment that substantially limited one of her major life 
activities. .Is;l. The Court concluded that the defendant's action 
c ame within the c overage of section 504, notwithstanding the fact 
that Ms. Arline was dismissed not because of any disabling 
effects of her tuberculosis but because of her employer's fear 
that her contagiousness threatened the health of her students. 
The Court concluded that wthe fact that a person with a record of 

( hysical impairment is also contagious does not suffice to remove 
that person from coverage under § 504.• .ls.i· at 1130 (emphasis 
added) . 

7 Arline was also concerned with a third element: namely, 
whether the contagiousness of a handicapped individual covered by 
the Act could be used as a justification for discrimination 
against that i ndividual. Subject to the •otherwise qualified• 
l imitation, the Court: held that contagiousness cannot be used for 
t his purpose. The Court stated: •we do not agree with peti-
tioners that, in defining a handicapped individual under § 504, 
t he contagious effects of a disease can be meaningfully distin-
guished from the disease's physical effects on a claimant. 
I t would be untair to allow an employer to seize upon the 
d istinction between the effects of a disease on others and the 
e ffects of a disease on a patient and use that distinction to 
j ustify discriminatory treatment.• Arline, 107 s. Ct. at 1128. 
I n light of the Court's holding, we conclude that the 
c ontagiousness of an HIV-infected individual cannot be relied 
upon to remove that individual from the coverage of the Act. 
c ontra Cooper Opinion at 27 and n.70. 
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. ~ ce .... 1eve :: h.J: ...J yrt?t c _-__ 1:i _ !-f I'l - ::--.fec - e d i:-id i·:1c:iL.,ll3 : re 
1 a ~d i · apped under ~ ect.ion 5 L4 . For t~es e 1nd ividuals~ t~e 

:l.L;ease r. as p rogr~s sed t :J tl"'.e po int. ·,;here tr:e .:.. mmune system :-:a s 
~e en s u ff i ci e nt ly ~eakened t~at a disease s uch as cancer o r 
; ne~mcnia has d eve Loc ec, ·nd 1s a resul t, t~e l ndiv:dual i s 
iiaq nc sed a s havi~g ~ li~ic~l AI DS. Because of the substanti a l 
lim1 ti ~g ef fects these ~l i ~ ical symp toms ha v e on major life 
1cti v 1~ies, such a person i s an " i ndividual with hand icapsu f or 
pu r p oses o f section 50 4. This s ame concl usion shou l d a lso apply 
tJ a person with ARC, who tlso has serious disabling pnysical 
ef fe c ts c aused by HIV in fection, although the ph ys ical symptoms 
~re not the particular d iseases t hat the Cente ~ s fo r Di sease 
~o~t.rol have included in it s list of the clinical sym~ --ms that 
~ onstitute AIDS. As w1th the tuberculosis that af flic~~d Ms. 
Ar l ine, AIDS (or ARC) is often "serious enough to requ i re 
hospitalization, a fact more than sufficient [in itsel f] to 
e stablish that one or more . . major life activities [ are) 
substantially limited . " I.Q. at 1127. Therefore, assuming 
they are otherwise qualified, c ontagiousness does not excuse or 
j ustify discrimination against individuals handicapped by 
syn:ptomatic HIV infection. As will be seen, the consideration of 
the "otherwise qualified• standard allows for a reasonable 
d etermination of whether contagiousness threatens the health or 
safety of others or job performance, and in those events, permits 
the exclusion of the individual from the covered program or 
activity. 

B. Asymptomatic HIV-Infected Individuals 

Arline did not resolve the application of section 504 to 
asymptomatic HIV-infected individuals. 8 The Court left open the 

8 Since the plaintiff had disabling physical symptoms and 
thus was clearly a handicapped individual under section 504, the 
Court declined to reach the question of whether a person without 
such an impairment could be considered handicapped by virtue of a 
communicable disease alone. As the Court stated, *(t]his c ase 
does not present, and we therefore d~ not reach, the questions 
whether a carrier of a contagious disease such as AIDS (who 
suffers no physical impairment] could be considered to have a 
physical impairment, or whether such a person could be consider-
ed, solely on the basis of contagiousness, a handicapped person 
as defined by the Act.• 151. at 1128 n.7. Subsequent to Arline, 
the surgeon General informed this Off ice that even an asympto-
matic HIV-infected individual is physically impaired, stating 
that "from a purely scientific perspective, persons with HIV 
infection are clearly impaired. They are not comparable to an 
immune carrier of a contagious disease such as Hepatitis s.• 
Koop Letter at 2. In light of Dr. Koop's letter, this Office has 
no occasion to determine whether a contagious, but not impaired 

(continued ... ) 
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. ~est1 ~~ ~t ..;te:he= s~c~ indi~iju!l ~ a~e ~1 ~di~tduJl ~ w ~t~ ; 3n1 1~~ p s" nd ~ r ~ec~ia n 504, d q~es~ i 0n ~hich tur~s on whetner in lsy~pto~ati _ H :~ - L nfected ind : v1dual " ;i) has a Fnysi c~ l or ~en~al ~ mpair:n ent ~h1ch subs t an t ial:y limi ts c ne o r ~ore o f such r-e rscn' s major li - e 1c t 1vities , ( ii) has a r-ecord o :: such . :npa1:-::ie nt , o r ( i.;..i) is regarded as having such an l:npa1r.r.en-:. " _ 9 L' .S.C. '06(8) ( 8) . fhese dete .::in ir.ati ons primari ly focus upon: l ) ~hethe r HIV ~n fect i on by itse l f is a phys i cal or mental ~. mpair::ient: and ( 2) whether the impairment su.ostantially limits i major life activity l .L...g_._, ·..;hether it has a disabling effect); o r ( 3) ~hether someone with HIV infection could be regarded as hav 1ng an impairment which s ubstantially l i mits a major life acti.v1ty. 

1. Asymptomatic HIV-Infected Individuals Are Physically Irnpaireg 

~he Department of Health and Human Services regulations i mplementing section 504 define Hphysical impairment# as: 
( A)ny physiological disorder or condition, cosmetic disfigurement, or anatomical loss affecting one or more of the following body systems: neurological; musculoskeletal; special sense organs; respiratory, including speech organs; cardiovascular; reproductive, digestive, genito-urinary; hemic and lymphatic; skin; and endocrine. 

l 45 C.F.R. 84.J(j) (2) (i} (1987). In addition, an appendix to the regulations provides an illustrative (but not exhaustive) list of diseases and conditions that are #physical impairments# for pur-poses of section 504: #such ~iseases and conditions as orthopedic, visual, speech, and hearing impairments, cerebral palsy, epilepsy, muscular dystrophy, multiple sclerosis, cancer, heart disease, diabetes, mental retardation, (and] emotional illness, and . drug addiction and alcoholism.# 45 C.F.R. Pt. 84, App. A, p. 344 (1987). 

The first question is whether an asymptomatic HIV-infected individual is physically impaired for purposes of section 504. For this factual determination we necessarily must rely heavily on the views of the Public Health Service of the United States. In this respect, Dr. c. Everett Koop, the surgeon General of the Public Health service, has indicated that it is 

a( ••• continued) 
individual, such as a Hepatitis B carrier, would be protected by the Act. See note J, suora. ~., Kohl by Kohl v. Woodhaven Learning center, 672 F. Supp. 1226, 1236 (W.D. Mo. 1987) (finding a Hepatitis 8 carrier to be within the Act). 
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L:r. at= ~, r-op ri c.t e ~o :.r i nk ·'J f ~~. 1:.V :nfec::io:1] 3.S co:nt: o sed 
'Jf discrete ·.: onditi:Jr.s s u c h .J S ARC or # : u .:.. 1 blo:..tn" 
AIDS . HIV : , fection is the s ~art ing poinc o f a s ing l e 
di s e ase ~hie~ p rogresses ~ hrouqh a variable range of 
stages. I n addi t io n t o an ac~te flu - li ke illness, 
ear ly stages of t he disease may involve subclin1cal 
~anifestation s i.e., inpainr.ents and no v is i ble sig~s 
o f illness. The over~helming majority of infected 
persons exhibit detectable abnormal i ti e s of the immune 
system. 

Koop Letter at 1-2. On the basis of these facts, the Surgeon 
General concluded that 

from a purely scientific perspective, persons with HIV 
infection are clearly impaired. They are not compar-
able to an immune carrier of a contagious disease such 
as Hepatitis B. Like a person in the early stages of 
cancer, they may appear outwardly healthy but are in 
fact seriously ill. 

I.,g. at 2. 

In our view, the type of impairment described in the Surgeon 
General's letter fits the HHS definition of •physical 
impairment• because it is ~ •physiological disorder or condition• 
affecting the •hemic and lymphatic• systems. 9 We therefore 

9 Moreover, it would also appear that the impairment affects 
the brain and central nervous system as well. Medical evidence 
indicates that the AIDS virus, apart from any effect it has on 
the i mmune system, also attacks the central nervous system and 
may result in some form of mental deficiency or brain dysfuncti on 
i n a significant percentage of persons infected with the virus. 
•Mental disease (dementia) will occur in some patients who have 
the AIDS virus before they have any other manifestation such as 
ARC or classic AIDS.• U.S. Department of Health Services, 
surgeon General's Report on Acquired Immune Deficiency syndrome 
J2 (1986) (Surgeon General's Report). See also ..i£!. at 12 ("The 
AIDS virus may also attack the nervous system and cause delayed 
damage to th• brain. This damage may take years to develop and 
the symptoms may show up as memory loss, indifference, loss of 
coordination, partial paralysis, or mental disorder. These 
symptoms may occur alone, or with other symptoms mentioned 
earlier.•). 

In addition, as discussed below with respect to the effects 
of HIV infection on major life activities, infection with the 
virus affects the reproductive system because of the significant 
danger that the virus will be transmitted to a baby during 

(continued ... ) 
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~ e i~ ev e t hat , _n ~ight ~r t he ~ urgeor: Genera l ' s xedic3l 
1s sess~ent, asy:np~cmatic ~IV- infec~ed indiv iduals , l:ke t~etr 
sfmptomatic coun:.erparts, have a physi c al iwpairment. 

2. Asymptomatic H·:v- :nfected ]: r:di·.Jidua_ s and L:::i:ts ::in 

~a 1 or L i ~ e Activ1tie ~ 

The second question, therefore, i s whether the physi c al 
impairment of HIV infection subs t ant ially limits a ny major life 
activities. 

L'nder the HHS regulations implementing section 50 4, "'major 
life activities' means functions such as caring for o ne's self, 
performing manual tasks, wal k ing, seeing, hearing, speaking, 
breathing, learning, and working.N 45 C.F.R. 84.J(j) (2) (ii) 
( 1987) (emphasis added). Although the definition is illustrative 
and not exhaustive, it does provide a helpful start i ng point for 
our analysis. We would expect that courts will resolve the 
factual question of whether the impairment of HIV infection 
limits a major life activity by reviewing this list for guidance 
in ascertaining whether a particular activity constitutes a 
basic function of life comparable to those on the list. 

As indicated earlier, the disabling effects of HIV infection 
are readily apparent in the case of symptomatic HIV infection. 
The salient point with respect to symptomatic HIV-infected 
individuals is not that they have AIDS or ARC but rather that 
their impairment has manifest disabling effects. Again, as noted 
above, we believe that the courts will find that such individuals 
are limited in a number of major activities. Due to the weakness 
of their immune system and depending on the nature of the parti-
cular disease afflicting symptomatic HIV-infected individuals, 
any and perhaps all of the life activities listed in the HHS 
regulations could be substantially limited. 

The question with respect to asymptomatic HIV-infected 
individuals is more difficult because such individuals would not 
appear at first glance to have disabling physical effects from 
their infection that substantially aftect the type of life 
activities listed in the HHS regulations. Their ability, for 
example, to work, to care for themselves, to perform manual 
tasks, or to use their senses are usually not directly affected. 

9( .•. continued) 
pregnancy. Also bearing on whether HIV infection is a physical 
impairment under the HHS regulations is the Surgeon General's 
statement in his letter that HIV infection in its early stages is 
comparable to cancer -- a disease that is listed in the HHS 
regulations as a physical impairment -- in that infected indivi-
duals wmay appear outwardly healthy but are in fact seriously 
ill.w Koop Letter at 2. 

- 9 -
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! 
~r evertheless, we believe it i s likely that:. the cGurts ·~ill 

.::o n c ll~de that asymptoma tl.c HIV- in f ec t.ed i ndividuals '."lave an 
~ ~pai.:inent that substant1al ~ y limits certain major life activi-
ties . While the Supreme c ourt explicitly refrained from answer-
ing this precise question in Arline, because HIV infection ~as 
no: before it and perhaps in the mistaken understanding that 
as ymptomatic HIV infection was not accompanied by an inpair-
ment, 1 0 the logic of the decision c annot fairly be said to lead 
to a different conclusion. This conclusion, we believe, ma y be 
based either on the effect that the knowledge of infection will 
have on the individual or the effect that knowledge of the 
infection will have on others. With respect to the latter basis, 
the Court observed, w(i]t would be unfair to allow an employer to 
seize upon the distinction between the effects of a disease on 
others and the effects of a disease on a patient and use this 
distinction to justify discriminatory treatment.w Arline, 107 S. 
Ct. at 1128. 

a. Limitation of Life Activities Traceable to 
Knowledge of Infection by Asymptomatic HIV-Infected Individual 

Turning first to the effect knowledge of infection may have 
on the asymptomatic individual, it can certainly be argued that 
asymptomatic HIV infection does not directly affect any major 
life activity listed in the HHS regulations. 45 C.F.R. 
84.3(j) (2) (ii) (1987). However, since the regulatory list was 
not intended as an exhaustive one, we believe at least some 
courts would find a number of other equally important matters to 
be directly affected. Perhaps the most important such 
activities are procreation and intimate personal relations. 

Based on the medical knowledge available to us, we believe 
that it is reasonable to conclude that the life activity of 
procreation -- the fulfillment of the desire to conceive and bear 
healthy children -- is substantially limited for an asymptomatic 
HIV-infected individual. In light of the significant risk that 
the AIDS virus may be transmitted to a baby during pregnancy,ll 
HIV-infected individuals cannot, whether they are male or female, 
engage in the act ot procreation with the normal expectation of 
bringing Corth a healthy child. Because of the infection in 
their system, they will be unable to fulfill this basic human 
desire. There is little doubt that procreation is a major life 

10 compare Arline, 107 s. Ct. at 1128 n.7 (suggesting that 
HIV infection is a disease without physical impairment) !!.i.th Koop 
Letter at 2 (HIV infection is a physical impairment). 

11 surgeon General's Report at 20-21 (•Approximately one 
third of the babies born to AIDS-infected mothers will also be 
infected with the AIDS virus.-). 
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ac<:: l v l t 1· a nd :h..! t ::i.e phy s t e al a bi l ~ -:y to engage ir. n0~a _ 

p~ocre ati on - - ? recreation fr e e t rc~ ~ne :ear o f Nhat.the 
i~fect : c n wi ll i o ~o o ne' s child -- i~ sLbs t antially limited 
once a~ i nd i v 1dua l is i n fec ted wi t h the AIDS v irus. 

~his l imitati on - - the phy s i cal i nabi l ity to bear heal thy 
child ren -- i s s epara t e and apart f r arn the fact : ha t a symptomat ic 
HIV-infected ~~d iv1dual s Ni l l choos e not to attempt procrea tion. 
The s e c ondary deci sion to forego hav i ng chi l dren i s j ust one o f 
~any major life deci s ions t h a t we assume in f ected i ndividual s 
will make d ifferentl y as a r esul t of their awareness o f t heir 
i nf ect i on. Simi l arl y , some cour ts can be expected to fi nd a 
l i mitation of a majo r l i fe activ i ty in the f act that a n 
asymptomatic HIV-infected i ndividual's intimate r elations are 
a l so likely to be af f ected by HIV infection. The life activity 
o f engaging in sexual relations is threatened and probabl l 
substantially limited by the contagiousness o f the virus. 2 

Find i ng l imitat io ns of life activities on the basis of the 
a symptomatic individual's responses . to the knowledge of infection 
might be assailed as not fully ·persuasive since it depends upon 
the conscience and g o od sense of the person infected. The causal 
nexus, i t would be argued, i s not between the physical effect of 
the infection (as specified in the Koop Letter) and life activi-
ties, but between the conscience or normative judgment of the 
particular infected person and life activities. Thus, it might 
be asserted that there is nothing inherent in the infection 
which actually prevents either procreation or intimate 
relations. 13 

It is undoubtedly true that some HIV-infected individuals 
have not or will not change their behavior after l earning they 
are infected, t hereby exhibiting disregard for the health of 
their offspring or sexual partners. Nonetheless, in any case 
where the evidence indicates that the plaintiff HIV- infect ed 
i ndividual has in fact cha nged h is or her behavior -- as, for 
e xample, where the plaintiff represents t hat procreation has been 
foregone -- the court might well find a limitation of major l ife 
a ctivity. Moreover, courts may choose to pass over such factual 
questions since the Supreme Court has stated an alternative 
rationale for finding a life activity limitation based on the 
reaction of others to the infection. We turn to that rationale 
next. 

12 lil· at 14-18. 

13 As indicated in the text, we think this argument is 
disingenuous at least insofar as infection physically precludes 
the normal procreation of healthy children. 
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~ . ~im1ta~ i c n or L:. fe Act1vtties T~ace~ble tJ ? eact:.on '.Jf Ot:-ters t:> Asynp to:-:iat !.c HIV Infectior: 

The Arli ne Cou r t re lied on t~e express terms of t he statute for the proposition chat a handi capped individual includes 
so~eone who is regarded by others as having a limitation of maJor l i f e act i vities whe~her they do or not. 2 9 U.S .C . 70 6 f8 ) ( B) ( i ii). This prov i sion was a dded by Congress in 1 37 4. The Court cited the legislative history accompanying this textual expansion to show that an i mpaired person could be p rotected even if t he impa i rment "in fact does not substantially Limit that person's functioning," s. Rep. No. 1297, 93rd Cong., 2d Sess. 64 ( 197 4) , and observed that such an impairment ''could nevertheless substanti a lly limit that person's ability to work as a result of the negati ·.,1e r eactions of others to the impairment." 107 S. Ct. at 1129. 

This construction by the Court of the statutory definition of the term "handicapped individual" has particular significance for the application of section 504 to asymptomatic HIV-infected individuals. The court found that in order "[t]o combat the effects of erroneous but nevertheless prevalent perceptions about the handicapped," j.g. at 1126, Congress intended by its 1974 amendment to expand the section's scope to include persons who are regarded as handicapped, but who •may at present have no act ual incapacity at all.• ~- at 1126-1127 (quoting southeast-ern Community College v. Davis, 442 U.S. 397, 405-406 n.6 (1979)). Stressing this point, the Court repeated later in the opinion that the amended definition covers persons "who, as a result (of being incorrectly regarded as handicapped], are s ubstantially limited in a major life activity.• I.fl. at 1129. The effect of this interpretation is that the perceived impair-ment need not directly result in a limitation of a major life activity, so long as it has the indirect effect, due to the misperceptions of others, of limiting a life activity (in Arline, the activity of working) .14 Thus, at least one district court 

14 The Arline court appears not to accept the distinction between being perceived as having an impairment that itself limits a major life activity (the literal meaning of the statutory language) and having a condition the misperception of which results in limitation of a life activity. This may have been the distinction the Solicitor General was attempting to draw by suggesting there was a difference between being perceived as having a handicap that precludes work and being perceived as contagious, which does not physically preclude work, except that because of the perception, no work is offered. As recited by the Court, the Solicitor General stated at oral argument "that to argue that a condition that impaired Q.D.ly the ability to work was a handicapping condition was to make 'a totally circular argument 
(continued ... ) 
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: ~llo~1~g Arli~e ~as t ~li that if an individual or orga~izat:on 
limits an HIV-infected i~dividual's participation in a sec~icn 
5 04 co·rered activity because of fear of contagion , a ma jor life 
act ~ v ity of the ~nd: ~ du al is substantially limi tect.15 

C. Appl ication of the " 0therNis e J ua l ifi ed " Requ i rement 

The SGpreme Court's opinion :n Arline conc luded by remand i ng 
t he c ase for consideration by the di?trict court o f whether the 
p la intiff was "otr.erwise qualified." The c ourt indicated more 
~enerall y that section 504 cases involving persons with 
contagious diseases s hould turn on the "otherwise qualified" 
issue, that such individuals must "have the opportunity to have 
their cond ition evaluated in light of medical evidence and a 
determina~ion made as to whether they were 'otherwise quali-

14( ... continued) 
which lifts itself by its bootstraps.' (Citation omitted] The 
argument is not c ircular, however, but direct. Congress plainly 
intended the Act to c over persons with a physical or mental 
i mpairment (whether actual, past, or perceived) that substan-
tially limited one's ability to work.w .I,s1. at 1129 n.10. This 
last statement, of course, returned the Court to the statute's 
literal meaning. The only j ustification for departing from that 
meaning occurs not in footnote 10 of Arline, but in footnote 9, 
~here the Court relied on legislative history which does indicate 
that at least some members of Congress believed that the percep-
tion of a physical disability by others does not have to include 
the belief that the perceived condition results in a limitation 
of major life activities, but simply that the perception of the 
condition by others in itself has that effect. .I,g. at 1128 n.9 
(physically repulsive aspects of cerebral palsy, arthritis, and 
facial deformities). 

15 ~ v. Centinela Hospital, civ. 87-2514 (C.D. Cal. June 
JO, 1988) (holding HIV-infected individual to be #individual with 
handicaps• because he was perceived as such by the defendant) . 
The district court wrote that a person is an individual with 
handicaps it he *has a physiological disorder or condition 
affecting a body system that substantially limits a 'function' 
only as a result of the attitudes of others toward the disorder 
or condition: ... • Slip op. at 12. The HHS regulations are in 
accord with this view. 45 C.F.R. section 84.J(j) (2) (iv) (B) 
(1987). Although as indicated in the previous footnote we think 
~his aspect of the Supreme Court's reasoning departs from the 
l iteral meaning of the statutory text in favor ot legislative 
history, we do not question that the district court in Centinela 
Hospital fairly reads Arline to support a finding that the 
reaction of others to the contagiousness of an HIV-infected 
individual in itself may constitute a limitation on a major life 
activity. 
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~i ed. · ~ 1 ~ 7 S. Ct . a t 1130 . The CJu =t s~ressed t ha t :e tare 
( ~aki~g this det erm i ~at ion the tr ial c~ urt ~ust 

conduc t an i nd i vidua l i zed inquiry and make a ppro p r iat e 
findin g s o f f act. suc h an i nqui r y is essential if 
§ 504 i s to a chieve its goal o f p rotect ing handi cappe d 
i ndi v iduals f rom d e privatio ns based o n prejudice , 
stereotypes, o r unfounded f ear, while g iving appro -
p riate weight to s uch legi t imate c onc erns of g r ant e es 
as avoiding exposing o t hers t o siq nif i c ant hea l th a nd 
sa fe t y r i s k s . In the context o f t h e empl oyment 
o f a person handicapped with a contagious disease .. 
this inquiry should i nc l ude w[ findings of] facts, based 
o n reasonab l e med ical judgments given the state of 
~edical knowled~e, a bout (a) the nature of the risk 
(how the disease is transmitted) , (b) the duration of 
the risk ( how long is the c arrier i nfectious), (c ) t he 
severity o f the risk (what is the potentia l harm to 
third parties) and (d) the probabilities the disease 
~ill be transmitted and will cause varying degrees of 
harm.w (Quoting Brief for American Medica l Associatio n 
as Amicus curiae 19.) In making these findings, courts 
normally should defer to the reasonable medical j udg-
ments of public health officials. The next step in 
the wotherwise-qualif ied• inquiry is for the court to 
evaluate, in l ight of these medical findings, whether 
the employer could reasonably accommodate the employee 
under the established standards for that inquiry . 

.I,g. at 1131 (footnotes omitted) . 

It is important to emphasize that the Court recog nized t hat 
w[a] person who poses a significant risk of communicating an 
i nfectious disease to others in the workplace will not be other-
~ise qualified for his or her job i f reasonable accommodation 
will not eliminate that risk.• ~- at 1131 n.16. The Court has 
t hus made it clear that persons infected with the AIDS v irus wil l 
not be •otherwise quali!ied• to perform jobs that i nvolve a 
s ignificant risk of transmitting the virus to others. In 
a ddition, an •otherwise qualified person is one who is able to 
meet all of a program's requirements in spite of his handicap.• 
s outhea!i'rD Community College v. Davis, 442 u.s. 397, 406 
(1979). 

16 In ascertaining whether a person is otherwise qualified, 
t he court considers •whether any 'reasonable accommodation' by 
t he employer would enable the handicapped person to perform 
t hose functions. Accommodation is not reasonable if it either 
i mposes 'undue financial and administrative burdens' on a 
g rantee, ... , or requires 'a fundamental alteration in the 

(continued ... ) 
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3ased on c~rrent ~edic~l ~no~ledqe, l t would se~m that ~ n 

most si tuations t h e p ~obability t~at ~ he AIDS virus wi l t be 

~ransmitted i s slight , and the r efore a s a ma~ter of hea l th and 

; afe~y there wi ll o ften be little, if ~ ny, justif ica t i~n for 

~~eating infected individual s different ly from others.1 7 Si~ i

larl y, ~e re HIV infec tion i nvo lvi ng only "subclinica l manifesta-

t ions" will generally also not render an 1ndividual unqualif ied 

to participate in a covered program or act ivity on t~e basis of 

inabi l ity to perform. As t he d isease progresses, however, a nd 

c onditions such as ARC or "full blo~n# AIDS affect the physic al 

or mental capacity of the i ndividua l , it may well be that a n 

"individualized inquiryw will reveal tha t such person is not 

otherwise qualified to partic i pate. 

In addition, current medical knowledge does suggest the 

possibility of specialized contexts where, even with respect to a 

person in the early stages of the Jisease, a court might find an 

individual to be not otherwise qualified. These situations are 

very likely to involve individuals who have responsibility for 

health or safety, such as health care professionals or air 

traffic controllers. In these and similar situations where there 

is a greater possibility that the AIDS virus could be transmitted 

(see generally, Surgeon General's Reoort), or the consequences of 

a dementia attack could be especially dangerous (see note 9, 

supra), we believe a court could find, within the scope of 

#otherwise qualified• standard, a justification for treating HIV-

infected individuals differently from uninfected individuals. 

In brief, ~hether HIV-infected individuals will be found 

after the individualized inquiry required by Arline to be 

otherwise qualified will often depend on how far the disease has 

progressed. At the early stages of the disease, it is likely 

that neither health and safety nor performance will provide a 

justification for excluding an HIV-infected person. Moreover, 

while current medical knowledge suggests that safety should not 

be a concern in most contexts even as the disease progresses, an 

individualized assessment of performance may result in those with 

AIDS or ARC being found not otherwise qualified. Finally, courts 

may find in certain specialized contexts that an HIV-infected 

individual is not otherwise qualified at any stage of the 

disease because infection in itself presents an especially 

serious health or safety risk to others because of the nature of 

16( •.. continued) 
nature of (the] program.'• 107 s. Ct. at 1131 n.17 (citations 

omitted). 

17 see surgeon General's Report at 13 (•No Risk from Casual 

Contact•). 

- 15 -
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::.':-.e ~os1t:. .. on . :-~e i:".qu:ry i:1 ea c:-i cas e •..1i_l be a ::'accual ,Jne , 
a:1d because cf t~ac, He are unabl e t~ speculate furt har. 

:II . Apolication of Section 504 iD the Emp l ovment Context 

A. Introducti o n a nd Summary 

. . Civil Rights ~dccor~~ ion Act included a provision, t he 
Ha rki n- Humphrey amendment,18 which amended the definit ions 
sectio n of the Rehabilitation Act t o provide, ~ ith respect to 
employment, a specific qualification of the definit i on of an 
" individual with handicaps" in the c ontext of contagious diseases 
and infections: 

For the purpose of sections 503 and 504, as such 
sections relate to employment, [ the term windiv i dual 
with handicaps-] does not include an individual who has 
a currently contagious disease or infection and who, by 
reason of such disease or infection, would constitute a 
direct threat to the health or safety of other individ-
uals or who, by reason of the currently contagious 
disease or infection, is unab l e to perform the duties 
of the job. 

As discussed below, application of the Harkin-Humphrey amendment 
in the employment context should result in substantially the same 
conclusions as result from application in the non-employment 
context of section 504 as interpreted in Arline. Specifically, 
we conclude that Harkin-Humphrey provides that HIV-infected 
individuals (regardless of whether or not they are symptomatic) 
are protected against discrimination in the employment context so 
long as they fall within the general section 504 requirements 
defining an -individual with handicaps• and do not contravene the 
specific qualification t o the general requirements that the 
amendment provides: namely, that they do not -constitute a 
direct threat to the health or safety of other individuals• and 
they can -perform the duties of the job.• In our judgment, this 
qualification merely codifies the •otherwise qualified• standard 
discussed by the Court in Arline and discussed above in this 
memorandum, including the provision of a means of reasonable 
accommodation that can eliminate the health or safety threat or 
enable the employee to perform the duties of the job, if it is 
provided for under the employer's existing personnel policies 
and does not impose an undue financial or administrative burden. 

18 Pub. L. No. 100-259, sec. 9, 102 Stat. 28, 31-32 (1988). 
Since this amendment to section 504 was jointly sponsored by 
senators Harkin and Humphrey, we will refer to the amendment in 
this opinion as •Harkin-Humphrey.-

- 16 -
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Bec ause Hark i n-H umphrey ~~ s ~ floor ~~endme n t tha t ~as not 
develo~ed by a conun:ttee , L~ere is no committee r e por~ e xp l aining i t. The only explara t ary s~atement t hat accompan i ed i ts intro-i uction was a one-sentence s tatement o f pu~pcse -- "Purpose: To 
p ro·.r ide a clari f ica t l:J:1 for ot:her.-1ise qua L . f i. ed i ndiv iduals with :-· andicaps 1n the emp loyrnen :: cont:e xt", 13 4 Conq . '?.ec. S 25 6 (daily e d. J an. 28, 1988) -- and d b rief c olloquy between t h e two 
s ponsors. Id. at 5256-257. 

The sponsors' co lloquy made three basic points. First , the a mendment was designed to do in the c ontagious disease and infection context what the comparably phrased 1978 amendment to section 5 04 did i n the c ontext of alcohol and drug abusel9 --"assure employers that: they are not required to retain or hire individuals with a contagious d isease or infection when such individuals pose a direct threat to the health or safety of other individuals, or cannot perform the essential duties of a J Ob.w Isl· at S256-57. Second, the amendment wdoes nothing to change the current laws regarding reasonable accommodation as it applies to individuals with handicaps . w I.Q.. at 5257. Finally, "as we stated in 1978 with respect to alcohol and drug abusers, . the two-step process in section 504 applies in the situation under which it was first determined that a person was handicapped and then it is determined that a person is otherwise qualified.w 
lit· 

With that description of Harkin-Humphrey's principal legislative history as background, we now discuss the amendment's impact on two aspects of the application of section 504 to HIV infection cases in the employment context: {l) whether section 504 applies to both asymptomatic and symptomatic HIV-infected individuals; and (2) the manner in which the section's wotherwise qualified• requirement is to be applied, including whether employers must provide wreasonable accommodation• to infected individuals. 

B. Coveraae of All HIV-Infected Individuals (Subject to the Stated Limitations) 

We have no difficulty concluding that the Harkin-Humphrey amendment, and thus section 504 in the employment context, 

19 •por purposes of sections 503 and 504 as such sections relate to employment, [the term •handicapped individual•J does not include any individual who is an alcoholic or drug abuser whose current use of alcohol or drugs prevents such individual from performing the duties of the job in question or whose employment, by reason of such current alcohol or drug abuse, would constitute a direct threat to property or the safety of others.w Pub. L. No. 95-602, sec. 122(a}, 92 Stat. 2955, 2985 (1978), codified at 29 u.s.c. 706(8) {B). 
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inc _ udes ;.: i t:: i r: L ts ·__: over1q e oot tl a sympt oma ti c ar: :l. symp~ oi':'lat ic 

Hr : - 1:i f e cte d indivic •ia ls. Th e ame ndment ' s l angua ge dr:aws no 

:iisti.:1ction bet -..: ee n ;i s yrnptoma tic a nd symp t o::i.at l.C i:idi v i du a ls 

and , nota bly, a p p l ies t o a " c ontag iou s dis ea s e or i n fec t io n . " 

It the refo r e a ppl :es to all HI V- infecte d indiv idua l s , ~he ther or 
not t h ey a r e symp toma t ic. It i s true tha t t h e a mendme r.t i s 

ph""r:"a sed i n the ne qat1v e i n that :. t s a y s who i s not handicappe d, 

r a :he r tha n ~ef in1ng who i s ha nd ica pped. Ne v erthel ess , we 

b e l ieve t h e na tural Lmpl. ication of this s t a t u tory e xc lusio n i s 

t hat per s ons who do not f a l l within t he s pecified g rou nd s fo r 

exclu sion are cove red b y s e c tion 504 to t he e xtent tha t they meet 

the g eneral requirements of that section. According l y, i n light 

of cu r previous discuss i on of the applj.cation of the genera l 

p rov i sions o f section 50 4 to HIV-infected persons , we c onc lude 

t hat a l l HIV- i nfected indiv i duals wh o are no t a direct thre at to 

the health or safety o f others and a r e able to perform the d uti e s 

of the i r job a re covere d by section 504. 

~arkin-Humphrey's l e~islative h istory reinforces this 

reading of the amendment . O There was no disagreement expressed 

concerning the amendment's app l icability to asymptomatic HIV-

infected individuals, and a number of legislators expressly 

stated that such persons were covered. Senator Harkin described 

the purpose of the a mendment i n a letter, dated February 26, 

1988, to Representatives Hawkins and Edwards. Senator Harkin 

explained that 

(t]he objective of the amendment is to expressly state 

in the statute the current standards of section 504 so 

as to reassure employers that they are ~ required t o 

hire or retain individuals with contagious diseases o r 

infections who pose a direct threat to the health or 

safety of others or who cannot perform the duties of a 

job. 

The basic manner in which an individual with a 
contagious disease or infection can present a direct 

threat to the health or safety ot others is when the 

i ndividual poses a significant risk of transmitting the 

contagious disease or infection to other individuals. 

The Supreme Court in Arline explicitly recognized this 

necessary limitation in the protections of section 504. 

The amendment is consistent with this standard. 

20 Moreover, the model for the Hark i n-Humphrey amendment --

the 1978 a mendment to section 504 concerning drug addicts and 

alcoholics -- was intended to include within section 504 those 

covered persons not possessing the deficiencies identified in the 

statute. See generally, 124 Cong. Rec. 30322-30325 (1978) 

(statements of senators Cannon, Williams, and Hathaway). 

- 18 -
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l..:_. c:: :ig. Rec. :n c 65 ( Ja:..:..y ed. Mar . . 22, l.9 88) (emphasis ~ n 

( .:-1gir.J.l). 21 

During the subs~quent debate in the ~ouse of RepresentJ.-
~l~es . the Representati~es who commented o n the amendment 
:nd1cated thei~ u nders tanding that ~ersors ~ith cont3qious 
jiseases o r infect~ons ~ere covered. For example, referring to 
~~e dissenting o pinion ~n Arline, see 107 S. Ct. at 1132- 1 13~, 

Rep~esencative Weiss observed: 

[ Chief) Justice Rehnquist stated that Congress should 
have stated explicitl y that ~ndividuals with contagious 
diseases were intended to be c overed u nder section 5 0~. 

Congress has done so now with this amendment, stati~q 

clearly that individuals with contagious diseases or 
infections are protected under the statute as l ong as 
they meet the Hotherwise qualified• standard. This 
clarity is particularly important with regard to 
infections because individuals who are suffering from a 
contagious infection -- such as carriers of the AIDS 
virus or carriers of the hepatitis B virus -- can also 
be discriminated against on the basis of their 
infection and are also individuals with handicaps under 
the statute. 

134 Cong. Rec. H573 (daily ed. Mar. 2, 1988). 
Coelho stated that the amendment 

Representative 

provides that individuals with contagious diseases or 
infections are protected under the statute unless they 
pose a direct threat to the health or safety of others 
or cannot perform the duties of the job. 

• • * • • 
People with contagious diseases and infections, such as 
people with AIDS or people infected with the AIDS 
virus, can be subject to intense and irrational 
discrimination. I am pleased that this amendment makes 
clear that such individuals are covered under the 
protections ot the Rehabilitation Act. 

~· at H560-6l. Representative Owens commented: 

I am qlad to see that (the amendment) refers to indi-
viduals with contagious infections, thus clarifying 

21 see also 134 Cong. Rec. Sl739 (daily ed. Mar. 2, 1988) 
(#The purpose of the amendment was to clarify for employers the 
applicability of section 504 of the Rehabilitation Act of 1973 to 
persons who have a currently contagious disease or infection.•) 
(statement of Sen. Harkin). 

- 19 -
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that ~ uch inrect~ons c an const1~ute a ~and icapping 

=ondition unde~ ~he Act. 

::J . . 1t: H574 . T~e record is r ep lete wi th s imi l ar com,-ne n t:s .2 2 

I~ summary , we believe that under t h e Harxin-Humphrey 
a:nendr.cent, sect i:m 5C4 a pplies in the e mployment context: to all 
HI V- tnf ect:ed individuals, which necessarily i~clude ~ both 
a sy<71pt:omat:ic and symptomatic HIV-infected i ndividuals. Th is 
parallels our conclusions with respect to HIV-infected 
individuals, both symptomatic and asymptomatic, outside the 
employment context. The difference between the employment and 
non-employment c ontexts because of the Harkin-Humphrey amendment 
is thus more apparent than r eal. Specifically, i t is our view 
t hat the Harkin-~umphrey amendment merely collapses the 
"otherwise qualified" inquiry applicable outside the employment 
context into the definition of "individual with handicaps" in the 
employment text. Thus, whether outside the employment context a 
particular infected person is deemed to be handicapped but 
ultimately receives no protection under the statute because that 
person poses a d anger to others and is thereby not wotherwise 
qualified" or whether that same person is not deemed to be 
handicapped under the Harkin-Humphrey amendment in the employment 
context for the same reason is of only semantic significance. In 
either case, if the infection is a direct threat to the health or 
safety of others or renders the individual unable to perform the 
duties of the job, the grantee or employer is not required to 
include that person in the covered program or activity or retain 
or hire him in a job. Indeed, the legislative history suggests 
that the principal purpose of the Harkin-Humphrey amendment was 
the codification of the wotherwise qualified• limitation as 
discussed in Arline.23 

22 See, ~' 134 Cong. Rec. H584 (daily ed. Mar. 2, 1988) 
(statement of Rep. Edwards) (•I commend the Members of the Senate 
for fashioning this amendment in such a way that the courts will 
continue to adjudicate cases involving AIDS, HIV infection and 
other communicable conditions on a case by case basis."): ~. at 
E487 (statement ot Rep. Hoyer) (referring to •people with AIDS 
and people infected with the AIDS virus• as equally subject to 
the amendment); jJl. at H580 (statement of Rep. Dannemeyer) 
(opposing amendment because it covers •asymptomatic carriers•). 

23 •Purpose: To provide a clarification for otherwise 
qualified individuals with handicapd in the employment context." 
134 Cong. Rec. 5256 (daily ed. Jan. 28, 1988). See also the 
sponsors' colloquy, discussed supra in the text, as well as the 
comments of individual members. ~, 134 Cong. Rec. H584 
(daily ed. Mar. 2, 1988) (statement of Rep. Edwards) ("This 
amendment ... codif(ies] the 'otherwise qualified' framework 

(continued ... ) 
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c. Is T~er- ~ 1 " 0 easo r: able Accommodation" Re gu i.remer.t 
=-: arkin-Hurnohrey ? 

'Jnder 

The Department o f ~ealth and Huma n Serv i ces ( HHS) 
regul ~tions _mplementing section 504, f irst is s ued in 1977, 
reflect HHS' i etermi nation that a " ~easonabl e accommodati o n" 
requirement is impl ic ::.: in the "o therwise qualified" e lement of 
s ection 50 4. 42 Fed. :> eg. 226 76, 22 6 7 8 (May 4 , 1977). Then, as 
now, the regulations provided t he f ollow 1ng statement o f the 
"o therwise qual i. f i ed n requirement: "'Qualified handicapped 
~ erson' means . LW] ith respect to employment, a handicapped 
person who, with reasonable 1ccommodation, can perform the 
e ssential functions of the job in question."2 4 In Arline, t he 
Supreme Court endorsed the "reasonable accommodation• r equirement 
of the regulations, explaining tha t when a handicapped person is 
not able to perform the essential functions of the job, and is 
therefore not "otherwise qualified," "the court must also 
consider whether any 'reasonable accommodation' by the employer 
would enable the handicapped person to perform those 
functions."25 

23( ••• continued) 
for courts to utilize in these cases."); j.g. at H57J (statement 

f o! Rep. Weiss) (•In such circumstances (significant risk of 
communicating a contagious disease), the individual is not 
'otherwise qualified' to remain in that particular position. 
The Supreme Court in Arline explicitly recognized this necessary 
limitation in the protections of section 504. The Senate amend-
ment places that standard in statutory language .... •);isl- at 
E487 (statement of Rep. Hoyer) (•[T]his amendment essentially 
codifies the existing standard of otherwise qualified in section 
504, as explicated by the Supreme court in Arline.•). 

24 45 C.F.R. 84.J(k) (l) (1987) (emphasis added). See also 
45 C.F.R. 84.12 (1987) (setting forth the •reasonable accommoda-
tion• requirements). 

25 Arline, 107 s. ct. at 1131 n.17. The court suggested 
that two factors, originally employed by the court in Davis, 
should be used to ascertain the re~sonableness of an employer's 
refusal to accommodate a handicapped individual: *Accommodation 
is not reasonable if it either imposes 'undue financial and 
administrative burdens' on a grantee, Southeastern community 
college v. Davis, supra, at 412, 99 s. Ct. at 2370, or requires 
a 'fundamental alteration in the nature of (the) program' ~. at 
410. ~ 45 C.F.R. § 84.12(c) (1985) (listing factors to con-
s ider in determining whether accommodation would cause undue 
hardship) " .L;l. 
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~s no~ed ~ cove . t~e Har K n- ~u~p ~:-e y a mendment includes 

-.. n thi:1 :..t the " othe.::-w 1se .;rual fied" s ::: andard. We r::u st. dete:::-:n 1ne 
·..;hett-.er a "reaso nabl e a ccommoda tion" :-equire::nent i s i rnplici: _:_n 
~ ~rkin-Humphrey's speci~ l sect i on 50 4 f o rmulation, ~ use as ~HS 
dnd the Supreme c ourt f ound such a requirement :o be i illpli c 1t i n 
sect : on 5 04 prior to t~ is amendment. More specifica l ly, was 
~ark1n-Humphrey intended to r equire reasonable accommodation of ~ 

~ ontag i ous ind iv i dual who, absent s uch accommodation, poses a 
"direct threat to the health or safety of other individuals or 

. :s unable to perform the duties of the job?" The 
amendment's legislativ e history convinces us that Congress 
intended that consideration of nreasonable accommodation" should 
be factored into an employer's determination of whether an 
infected employee poses a direct threat or can perform the job. 

The legislative history of the Harkin-Humphrey amendment 
indicates that Congress was quite aware that administrative and 
j udicial interpretation had added the "reasonable accommodation" 
gloss to section 504, and Congress understood and intended that 
such a gloss would be put o n Harkin-Humphrey. The first evidence 
of t~is is found in the colloquy between Senators Harkin and 
Humphrey upon the introduction of the amendment. The colloquy 
stressed that the amendment "does nothing to change the current 
laws regarding reasonable accommodation as it applies to 
individuals with handicaps.* 134 Cong. Rec. 5257 (daily ed. Jan. 
28, 1988). More expansively, Senator Harkin subsequently stated 
that 

the amendment does nothing to change the requirements 
in the regulations regarding providing reasonable 
accommodations for persons with handicaps, as such 
provisions apply to persons with contagious diseases 
and infections. Thus, if a reasonable accommodation 
would eliminate the existence of a direct threat to 
the health or safety of others or eliminate the 
inability of an individual with a contagious disease or 
infection to perform the essential duties of a job, the 
individual is qualified to remain in his or her 
position. 

134 Cong. Rec. Sl740 (daily ed. Mar. 2, 1988). 

Senator Harkin's statement cannot be given dispositive 
weight because it was not joined by his co-sponsor, Senator 
Humphrey, and it was not made before the Senate voted on the 
amendment. However, Senator Humphrey never directly challenged 
this statement, or said that reasonable accommodation was not 
intended, and unchallenged statements to the same effect were 
made by members of the House speaking in favor of and against the 
amendment prior to the House vote on the amendment and by members 
of the Senate speaking in favor of and against the amendment 
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~ r :o r t o the 1ote t o ove rr i de the ?r2s : d e nt's veto c~ ~he Ci~ 1 L 

~ ights Resto rati ~ n Act. 

Prior to the Ho use vote, f or 0 xarnple, Represen t at i ve ~e i ss 

r emarked that 

[ a)s the S2nate amendment now ~es tates i n ~ tatut c ry 

- - - ~s, . individual3 ~ith ~ontagious d iseases or 
infec~ions ] are also not otherwise qualified if, 
without reasonable accommodatio n , t hey would pose a 
direct t~reat to the health o r s afety of others o r 
could not perform the essential func~ions of a job. 

I j . at H573. Representative Waxman said the same thing: 

the Court went on to say [in Arline] that if [persons 
with contagious diseases] pose a significant risk of 
transmitting their diseases in the workplace, and if 
that risk cannot be eliminated by reasonable accommoda-
tion, then they cannot be considered to be wotherwise 
qualified# for the job. The amendment added by the 
Senate to this bill places that standard i n law. 

~- at H575 (emphasis added). Many other Representatives 
supporting the amendment agreed.26 Opposing the amendment, 
Representative Oannemeyer stated that •[i)f this bill is passed 
as presently written, employers will be required to accommodate 

26 ~, 134 Cong. Rec. ESOl (daily ed. Mar. 3, 1988) 
(statement of Rep. Miller) (•[T)he new language added by the 
Senate changes nothing with respect to current law and is not 
intended to displace the . . . reasonable accommodations 
requirement under section 504.•); 134 Cong. Rec. H584 (daily ed. 
Mar. 2, 1988) (statement of Rep. Edwards) (•The colloquy in the 
senate between the two cosponsors of the amendment clarifies that 
it is the intent of Congress that the amendment result in no 
change in the substantive law with regard to assessing whether 
persons with this kind of handicapping condition are 'otherwise 
qualified' for the job in question or whether employers must 
provide 'reasonable accommodations' for such individuals.w); j,_g. 
at H56l (atatement of Rep. Coehlo) (•[I]ndividuals with conta-
gious diseases and infections are not otherwise qualified -- and 
thus are not protected in a particular position -- if, without 
reasonable accommodation, they would pose a direct threat to the 
health or safety of others or cannot perform the duties of the 
job.#); ~. at E487 (statement of Rep. Hoyer) (not #otherwise 
qualified• if risk of communicating contagious disease wcannot be 
eliminated by reasonable accommodation•): .lJ1. at H571 (statement 
of Rep. Jeffords) (same); .i,g. at H574 (statement of Rep. Owens) 
(same). 

- 23 -

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 118 of 175



( 

J~ ct ~3S ~ E t~ i s f ~ ta l diseas e d e spite pote~t1al hea ~ th t ~ re a t s to 

·.J t he r- e :-Jployees . " Id . a t HS S C: . 

Pr i or t o t ~e Se nat e vote t o override t he Pr esident' s ve t o o f 

~ h e Civi l R1ghts F es tora t ~o n Act, Se na t or Ha r k i n re iterat ed h is 

1n-c.ent .J. nd unders tand i nq tha t reasonab l e acco:runoda t i on ·...ras 

re qu1 r e d: 

I s a y to t h i s body th is bil l does not I r e peat d oes n o t 

requi r e an employer t o hire o r reta i n in e mployment a l l 

persons with c ontagio us d i sea ses. An employer i s f ree 

t o refuse to h ire or fire any e mployee who poses a 

direct threat to the hea l th or safety of o thers who 

cannot perf orm the e ssential f u nctions of the job i f no 

re asonable a ccommodation can r e move the threat to t h e 

safety of others o r enable the person to perform the 

essent i a l functions of the job . This determination 

must be made on an individual ized basis and be based on 

f acts a nd sound medical judgment. 

1J4 Cong. Rec. S 24J5 (daily ed. Mar . 17, 1988) (emphasis 

added). Moreover, in arguing t hat t he President's v e to should be 

sustained, a number of Senator s stated the i r understanding that 

Harkin-Humphrey would require reasonable accommodation. Senator 

Hatch included in his list of object ionabl e features of t h e Civil 

Rights Restoration Act wthe requirement to attempt to accommodate 

persons with infectious diseases, such as tuberculosis and AIDS.w 

.I!j. at S2403. Senator Symms made the same point, arguing that 

" [ t)he equality-of-result rather than equality-of-opportunity 

standards [in the Civil Rights Restoration Act) can lead to 

the need to attempt to accommodate i nfectious persons 

lil · a t S2410. 

# 

Moreover, in addition to this direct evidence of congres-

sional intent concerning t he Harkin-Humphrey amendment, we also 

find illuminating the evidence that the 1978 drug and alcohol 

abuse amendment, on which Harkin-Humphrey is modeled,2 7 was 

intended to require reasonable accommodation. During the Senate 

debate on Harkin-Humphrey, Senator Cranston observed that the 

drug and alcohol abuse amendment 

did not result in any basic change in the process under 

section 504 by which it is determi ned whether the i ndi-

vidual claiming unlawful discrimination is handicapped 

and whether that individual is wotherwise qualified,# 

taking into a~count as in the case ot all other 

handicapped persons -- any reasonable accommodations 

27 See sponsors' colloquy, 13 4 Cong. Rec. S256- 57 (daily ed. 

Jan. 28, 1988). 

- 24 -
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':'.~a: s !lO L l d ::. ~ "."" ade to er~ 1_b ~ L 'l i_m.._ , ..:__r__-~ er ~ o ce r := Jr::i - ~ e 
~ob sati...; f ac :.or11..Y. . 

: 2 4 C) ng. Rec. S724 (da i l y e d. ? eb. 4, l.9 88) ( ~mphasi.3 added) 

The legislative his~or/ of t~e jrug a nd alcohol abuse 
u me ndmen ~ supports Senat ~ r Cranston ' ~ a ssertion that "reason~ble 2cco:nmoda t1onn ~as required under that amendment. That leq1sla-:ive history is clear that the amendme nt wa s d es igned to codify 
~he existing "othen:ise qualified~ standard, dS interpreted by the Attorney General and the Secretary of HEW, which included the "reasonab l e accommodatio r. "' requirement. 2 8 In explaining the amendment, one of its sponsors specifically cited the nrea sonable accommodation"' requirement: 

Regulations i mplementing sections 503 and 504 already address [the concerns of empl oyers a nd others seeking 
the amendment]. They make clear that the protections of sections 503 and 504 only apply to otherwise 
qualified individuals. That means ... that distinc-tion on the basis of qualification is perfectly Justi-
fiable. Regulations implementing section 503 define 
"qualified handicapped individual# as a handicapped 
person who i s capable of performing a particular j ob 
with reasonable accommodation to his or her handicap.29 

28 43 Op. Atty' Gen. No. 12, at 2 (1977) (section 5 04 does not "'require unrealistic accommodations# for drug addicts or alcoholics); 42 Fed. Reg. 22676, 22678 (May 4, 1977) (promul-gating #otherwise qualified• definition, which is identical to current definition and thus includes reasonable accommodation) . 
29 124 Cong. Rec. 30324 (1978) (statement of Sen. Hathaway) (emphasis added). The sponsors of the amendment believed that it "'simply (made) explicit what prior interpret(ations] of the act -- including those ot the Attorney General and the Secretary of Health, Education, and Welfare -- have found ... • w _lil. at 37510 (statement ot Sen. Williams). They did not believe that a change in law was necessary, but they were willing to provide a clarification in order to wreassure employers that it is not the intent at Congress to require any employer to hire a person who is not qualified for the position or who cannot perform 

competently in his or her job.w ~- at 30323. The amendment used an wotherwise qualified• formulation to clarify how existing law applied to drug and alcohol abusers. As explained by Senator Williams, wwhile the legislative history of the 1973 act, as authoritatively interpreted by the Attorney General, made clear that qualified individuals with conditions or histories of alcoholism or drug addiction were protected from discrimination by covered employers, this amendment codifies that intent.w Isl· 
(continued ... ) 

- 25 -
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( our fi na l reason f::;r te l ieving that Co ngress ~ nta.r1ded the 

( 

r:arl<in - Humphrey amendment t-J preserve the "reasonable 1cconrn10-
la-c:.on " r equirement of existing law is that a c ontrary conclusion 
·tould entail overrulinq a s pecific :-:olding o f ArL.ne. After 
~ol ding that the olaintiff i n Arl i ne ~a s a "handic ap ped indiv~
d ua l, " the Suprem~ C:J ur~ remanded t~e case to the district court 
for the "otherwise qualified" de terminati o n, which the Court 5aid 
s hould in::: lude ''evaluat [ ing ] , i.n light .:Jf ( a series of medical. 
fi ndings ], whether the e mpl oyer could reasonab l y acco~.modate ~he 
empl oyee under ~he establi s hed s tanda rds fo= that i nquiry." ~0 7 
S. Ct. at 1131. 

Any reading o f the Harkin-Humphrey a mendment that precluded 
reasonable accommodation wou ld be inconsistent with that Arline 
~olding. Applying Harkin-Humphrey without reasonable accommoda-

29( ... continued) 
at 37509. 

Senator Williams' reference to t he Attorney General was t o 
an opinion Attorney General Bell provided to HEW Secretary 
Califano a month before HEW's promulgation (on May 4, 1977) of 
its regulations implement i ng section 504. 43 Op. Att'y Gen. No. 
12 (1977). While concluding that drug and alcohol abusers were 
•handicapped individuals• subject to the same protections under 
section 504 as were all other handicapped individuals, the 
Attorney General stressed the applicability of the •otherwise 
qualified• requirement: 

[O)ur conclusion that alcoholics and drug addicts are 
whandicapped individuals• for purposes of section 504 
does not mean that such a person must be hired or 
permitted to participate in a federally assisted 
program if the manifestations of his condition prevent 
him from effectively performing the job in question or 
from participating adequately in the program. A per-
son's behavior manifestations of a disability may also 
be such that his employment or participation would be 
unduly disruptive to others, and section 504 presum-
ablv would not require unrealistic accolt!l!19dations in 
such a situation . 

.lil· at 2 (emphasis added). As Senator Williams noted (124 Cong. 
Rec. 30324 (1978)), Secretary Califano's statement accompanying 
issuance of the regulations agreed with the Attorney General's 
interpretation and his emphasis on the •otherwise qualified• 
requirement. 42 Fed. Reg. 22676, 22686 (May 4, 1977). The 
regulations issued by Secretary Califano included the •otherwise 
qualified• regulation requiring reasonable accommodation. .I,g. at 
22678. 

- 26 -
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t:or t o 1~ ind ividua l l~ke t h e plai~ti~f i n Ar line wou _d ~ rsoaoly 

·esul t i n a f indinq cha t the i ndividua l is a d i r ect th=e at to ~he 
~e alth and s a fe t y o f ~er s t udent s wi t h o u t a~y rn eani ng f~ l 

c o nsidera t ion o f n on - bu rde nsome ways t o a l l eviat e t h e i anqer . 
Thus, ~nder tha t reading, a n ind i v idual wi th t ub e r cu l os is :or a n 
HIV- i n fected i ndiv id~al ) ~ou ld receiv e l es s ind i v idua l iz e d 
s cru t iny u nder t he ame ndmen t. than u nd er Ar li n e . However , i.t is 
~l ea r ~~at Congre s s did no t i ntend to over ru le Ar line. Ind eed , 
s u pport ers o f Hark in-Humphrey repe atedly and un e quivocally spo k e 
o f c cdifying Arl ine a nd a ct i ng consistently ~ith Ar line, 
·_ncluding specif icall y .\ rl i;ie's approach co "'o then; i se qua li fied• 
1nd "=easonable accommodat i on." J O Only a sing l e s t atement by 
Senato r Humphre y i s argua b l y somewhat : o the c ontr ary , a nd e ve n 
t his remark does not u nde rmine our conc lus ion , o r the 
o v e r .'1helming evidence of l egislat i v e i ntent on which i t i s 
based.31 Senator Humphrey nerel y stated t hat the a mendment must 
result in some change or it would hav e been "pointless." 
However, c odifying a Supreme Court holding i n a manner designed 
to r eassure those infected with a contag ious disease of the la w' s 
protec~ion and employers of the law' s limits has a point. 

For the foregoing reasons, we conclude that implicit in 
Harkin-Humphrey's statement o f the wathen.rise qualified• 
standard for the contagious disease context is a •reasonable 
accommodation• requirement.32 Accordingly, before determining 
that an HIV-infected employee is not an •individual with 

30 ~' 134 Cong. Rec. S2435 (daily ed. Mar. 17, 1988) 
(statement of Sen. Harkin); 134 Cong. Rec. 51739 (daily ed. ~ar. 

2, 1988) (statement of Sen. Harkin, concurred in by Sen. Kenned y 
and Sen. Weicker); 134 Co ng. Rec. S725 (daily ed. Feb . 4, 1988) 
(statement of Sen. Cranston); 134 Cong. Rec. H560-6l (daily ed. 
Mar. 2, 1988) (statement o f Rep. Coelho); .J.s1. at H567 ( statement 
of Rep. Hawkins); .is;l. at H571 (statement of Rep. Jeffords); ~
a t H574 (statement of Rep. Owens); j.g. at H575 (statement of Rep. 
Waxman); .is;l. at H584 (statement of Rep. Edwards). 

31 134 Cong. Rec. S970 (daily ed. Feb. 18, 1988) (statement 
of Sen. Humphrey) (•It the Humphrey-Harkin amendment had not 
resulted in some substantive change in the law, it would have 
been a pointless exercise. . . . [The amendment was not) 
intended merely to codify the status quo in this area. The 
language of these measures is quite clear, and post f acto 
interpretations should not be construed to alter their actual 
intent or ettect.•). 

32 The American Law Division of the Library of Congress' 
congressional Research Service has reached the same conclusion. 
CRS Report for Congress, Legal Implications of the Contagious 
Disease or Infections A.mendment to the Civil Rights Restoration 
Act. s. 557 18-23 (March 14, 1988). 

- 27 -
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ha nd :=aps,H an emp loyer ~~st first c ar.sider whether, cons1sten~ 

wi th the employer ' s e xisting persor.nel policies for tne Jo b i n 
q1rnst ~ on, a reasonab l e accommodat ion woul d e l iminate the health 
o r sarety threat o r e nab l e the emp loyee to perforn the dut i es o f 
t'.-'.e job. 

Arline ' s discussion of t he HHS regulat ~ons' "reasonable 
accornmodat1onN requ.irernent present s a usefu l point of reference 
for considering what "reasonable accommodat1onN should be 
provided for HIV-infected individua l s in the employment c~ntext. 

As noted by the Court, the HHS regulations provide that 
H[ e)mployers have an affirmative ob l igation to make a reasonable 
accommodation for a handicapped employee. Although t hey a re not 
required to find another job for an employee who is not qualified 
for the job he or she was doing, they cannot deny an employee 
alternative employment opportunities reasonably available under 
the employer's existing policies.N 107 s. Ct. at 1131 n.19. 
However, "where reasonable accommodation does not overcome the 
effects of a person's handicap, or where reasonable accommodation 
causes undue hardship t o the employer, failure to hire or promote 
the handicapped person wil l not be considered discrimination .• 
45 C.F.R., Part 84, App. A., p. 350 (1987). 

While reasonable accommodation_ is part of the individualized 
factual inquiry and therefore difficult to discuss in the 
abstract, it clearly does not require allowing an HIV-infected 
individual to continue in a position where the infection poses a 
threat to others. This would appear to be the case with infected 
health care workers who are involved in invasive surgical proce-
dures, and it may also be the case with respect to other infected 
health care workers or individuals employed in jobs that entail 
responsibility for the safety of others. Limited accommodations 
might be required if alternative employment is reasonably avail-
able under the employer's existing policies. For example, a 
surgeon in a teaching hospital might be restricted to teaching or 
other medical duties that do not involve participation in 
invasive surgical procedures, or a policeman might be reassigned 
to duties that do not involve a significant risk of a physical 
injury that would involve bloodshed. In contrast, given the 
evolving and uncertain state of knowledge concerning the effects 
of the AIDS virus on the central nervous system, it may not be 
possible, at least if the disease has sufficiently progressed, to 
make reasonable accommodation for positions, such as bus driver, 
airline pilot, or air traffic controller, that may allow very 
little flexibility in possible job assignment and where the risk 
of injury is great if the employer guesses wrongly and the 
infected person is not able to perform the duties of the job. 

- 28 -

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 123 of 175



( 

( 

Conclus :..Q.D 

We have concluded , ~ith respect to t~e nor.-emplo~ent 
cc~text, ~~at sect1on 50 4 protects symptomatic and asy:npto~atic 
HIV- ~ nfected individuals against discrimination in any c overed 

~ ~og~am or activity on the basis of a ny actual, past or perceived 

e ffect ot HIV infection that substantially limits any major life 

a ct:vity -- so lonq as the HIV-infected individual is notherwise 

qua l i:iedn to participate in t he p=ogram or activity, as deter-
~1ned under the nother~ise qualifiedw standard set forth in 
Arline. We have further concluded that section 504 applies in 
substance in the same way in the employment context, since the 
statutory qualification set forth in the Civil Rights Restoration 

Act merely incorporates the Arline notherw1se qualif iedn standard 

fo= those individuals who are handicapped under the general 
provisions of section 504 by reason of a currently contagious 
disease or infection. The result is the same: subject to an 
employer making reasonable accommodation within the terms of his 

existing personnel policies, the symptomatic or asymptomatic 
HIV-infected individual is protected against discrimination if he 

or she is able to perform the duties of the job and does not 
constitute a direct threat to the health or safety of others. 

Attachment 

~~as . -i~~ .... c---
Acting A;;f;tant Attorney General 

Office ot Legal Counsel 

- 29 -
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. rr , ·'.'. 

- ---- -- ------
: u l y 29, ~ J88 

:.:: ougl as Kam1ec, :: s q . 
~c t ~ n g As s i s t ant At t o rne y Sene r a l 
CEE~ c e o f ~ e gal : ounse l 
D~p ar t ~ent of J UStic e 
·hJ. shington , c .c. 
:; ear '1r . Kam1e c : 

. - ·· ----- - ----------
The -iurgeon Genetal of the 
Public Heami S«v1<:e 
WMtlmgrnn DC 20201 

: was ~l eased : o J e able t o convey to you, at our mee t ing of ; ~ly 20 , 1988, o ur medical and publi c hea l th concerns regarding ~ 1scr :m 1nation and t he cu rrent HIV epidemic. These concerns ~111 8 e greatly affe c ted by the extent t o wh ich HIV infected t ndiv1duals understand th emselves to be protected from dis-~ r im 1nation on account o f their infection. 
? ro tection of persons with HIV infection from discrimination ts an extremely c ritical puolic heal t h necessity because of o ur ~i mited tools in the fight against AIDS. At this time r we have no vaccine to protect against HIV i nfection and only one treatment which appears to extend the lives of some persons with AIDS but does not cure the disease. Consequently, the primary public health strategy is prevention of HIV trans-m1ss1on. 

This strategy requires extensive coun s eling and testing for HIV 1nfection. If counseling and tes t ing are to work most effectively, individuals ~ust have confidence that they ~111 be protected fully from HIV related discrimination. 
Juring our meeting you and members of your staff raised a number of perceptive questions concerning the nature of HIV : nfection including the pathogenesis of the virus and its ~odes of transmission. Your interest in the scientific a spects of HIV infection is welcome, since it is our be l ief that any leqal o~inion regarding HIV infection should accurately reflect acientif ic reality. As I sought to e mphasize during our meeting, much has been learned about HIV infection tbat makes it inappropriate to think of it as composed of d!acrete conditions such as ARC or •full blown• AIDS. HIV intection is the starting point of a single d isease which progresses through a variable range of stages. r n addition to an acute flu-like illness, early stages of the j isease may involve subclinical manifestations i.e., impair-nents and no visible signs of illness. The overwhelming 
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J a J~ r1t y a t infe c ted pe rs o ns e xh1 : 1t detect3ble dbnor~a ~ ities 
·J f the i~11u :-: e system. :\lmost J ll , Hr/ t nfected persons '.1111 
go o n to develo~ ~ore serious man 1festat1ons of tne disease 
a~d aur present knowledge s ugge s ts that a Ll will die o f HIV 
t~f ecc1on oa:r1n g prema t ure d eat ~ fr om ot her causes. 

Accc:dinc l f , fr om a purely sci e nti ~ ic ?e r spective, ~ ers o ns 
w1tn ~ IV tn f ~ ction are c learly : mpa1red. They are not 
c ompar3ble t o an c~mune carrier of a co~tag1ous disease such 
.JS :: epat::..tis 8. ~ ike a person in t'.'le e ar ly stages o f cancer, 
:hey ~ay appear outwardly healthy b u t are in fact seriously 
i l l. Regrettably, g iven the aosence of any curative therapy 
for AIDS, a person with cancer currently has a much better 
chance o f survival than an HIV infected individual. 

Please do not hesitate to contact me if I can be of any 
further assistance to you in this matter. 

Sincerely, 

~~ c. Everett Koop, M.D. 
Surgeon General 
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BILL McCOLLUM 
5TH DISTRICT. f l..ORl r) A 

VICE CHAIRMAN 
REPUBLICAN CONFERENCE 

COMMITTEE ON 
BANKING. FINANCE AND 

URBAN AFFAIRS 

COMMITTEE ON 
THE JUDICIARY 

Q:ongrrss of thr ilnitrd ~terrs 
i~ou.sc of 1R.cprc.srnratinc.s 
~ashington, BO: 20515 

To: Senate Republican Legislative Directors 

From: Representative Bill Mccollum 

1507 LONGWORTH HOUSE OFFICE BUILDING 
WASHINGTON, DC 20515 

1202) 225-2176 

DISTRICT OFFICE: 

SUITE 301 
1801 LEE ROAD 

WINTER PARK, Fl 32789 
(407) 645-3100 

FROM LAKE COUNTY, TOll FREE: 
383-8541 

Re: A brief analysis of the Senate Committee draft report on the 
Americans with Disabilities Act of 1989. 

The following is a synopsis of some of the critical issues of 
concern regarding the Senate report on the Americans with 
Disabilities Act of 1989. 

DEFINITION 

Under the report covering the ADA definition of disability, the 
term disability is held to include drug addiction and alcoholism. 
This could be a source of confusion as the bill states that an 
individual suffering from these conditions may still be held to 
the qualification standards of other employees. 

On a more positive note, the report states that companies are not 
obliged to provide drug and alcohol rehabilitation programs under 
the ADA as part of making "reasonable accommodation," although 
companies are encouraged to do so. 

Further, the report states that homosexuality is not to be 
considered a disability, thereby implying, though not explicitly 
stating, that other such sexual orientations - pedophilia - are 
not protected. 

Another problem with the report language dealing with the 
definition of disability is that it is not clear whether 
voluntary conditions, i.e. obesity from overeating, would be 
covered under this bill. 
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EMPLOYMENT 

Under the language dealing with employment, the phrase "essential 
functions" of the job remains undefined, beyond a statement 
saying that the tasks are "fundamental and not marginal." 
It is not clear what that means, nor is it clear who will decide 
what functions are essential. The employer, the employee, the 
courts? This needs to be clarified. 

The report also states that the determination of when an 
individual with a disability represents a "direct threat" to the 
workplace must be determined on a case by case basis. Who will 
make such a determination? 

The report goes on to say that the "employer must identify 
specific behavior on the part of an individual with a disability 
that would constitute an anticipated direct threat." Taken 
together with the bill, it is not clear if the employer need 
anticipate a direct threat or that a direct threat must be 
present. 

Furthermore, the report states that the employer must demonstrate 
that the "person poses a significant risk to the safety of others 
or to property". A "significant risk" criterion is not the same 
as "direct threat" criterion. Which one is to apply? Do they 
mean the same thing in the context of this bill? This needs to 
be clarified. Additionally the report adds that an employer may 
not deny employment on the basis of his fears about the safety of 
the employee or higher rates of absenteeism. This would seem to 
contradict the "significant risk" language of the report and 
should be clarified. 

The report includes the following: "The Committee wishes to make 
it clear that non-job related personal use items such as hearing 
aids and eyeglasses are not included in this provision." The use 
of the double negative in this statement is peculiar and should 
be clarified. 

The report states that employers are obligated to make 
"reasonable accommodation" only for the known physical or mental 
limitations of a qualified individual. Therefore the obligation 
to accommodate would be triggered by a request on the part of the 
employee. However, the report then states that if an employee 
with a known disability is having difficulty on the job it would 
be "appropriate" for the employer to discuss accommodation with 
the employee. It is not clear if the employer is obligated to do 
so. Further, it seems that there is a possible "catch 22 11 

situation for the employer since, under the bill, he is not 
permitted to inquire about disabilities. 

Finally, the report states that when an employer has two equally 
well qualified applicants for a job, but one of them has a 

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 128 of 175



disability, the employer is obliged to hire the individual with 
the disability. This does not take account of more subjective 
qualifications such as personality which may be important in 
determining eligibility for the job. If it is supposed to, this 
part of the report needs to be clarified. If not, this part of 
the bill is overly restrictive. 

One last note: The report language on the defenses under this 
part of the bill needs to be clarified to make explicit the 
employers power to limit illegal drug use during non-working 
hours. 

Also, the report in this section re-incorporates "anticipatory 
discrimination" language back into the bill, stating that such 
that the right to pursue litigation on that basis is available 
under the 1964 Civil Rights Act. It is not clear, however, that 
the Supreme Court case cited for this interpretation of the civil 
Rights Act is applicable in cases involving disabilities. This 
needs to be more closely studied. Furthermore, an explanation of 
how anticipatory discrimination language would work in an 
employment context should be provided. 
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Public Accommodation by Private Entities 

The report states that restaurant and theater owners may not 
oblige individuals in wheelchairs to be chaperoned as this would 
impose "additional requirements" on the individual with a 
disability. However, the report does not make it clear whether 
or not the terms of the ADA would be violated if a theater owner 
compelled persons in wheelchairs to sit close to fire exits for 
safety reasons. 

The report states that entities need not make modifications that 
would "fundamentally alter" the nature of privileges, advantages 
and accommodations. The term "fundamentally alter" is never 
defined. 

The report states that " filmmakers are encouraged to produce and 
distribute open captioned versions of films and theaters should 
have at least some pre-announced screenings of a captioned 
version of feature films." The "should" language suggests that 
theaters are obliged to offer such screenings, which would seem 
to be an "undue burden," while the "encouraged" language that 
precedes it seems to suggest that such presentations are 
optional. The report needs to clarify this problem. 

The term "readily achievable" is used to define those 
circumstances in which a reasonable accommodation is obligatory. 
In other words only those reasonable accommodations that are 
"readily achievable" must be made. However, the report language 
then states that the "readily achievable standard only requires 
physical access that can be achieved without extensive 
restructuring or burdensome expense." This definition is far too 
broad and suggests that any cost short of bankruptcy is 
permissible. 

The report uses the term "potential places of employment" in 
describing a place of public accommodation. However, unlike the 
bill, the report limits this only to new construction. This 
needs to be clarified. 

The report states that if it is structurally impracticable to 
achieve full compliance with accessibility requirements under the 
ADA, other accommodations still should be made. It is not clear 
why an employer, if he cannot widen the door frames in his office 
to accommodate individuals in wheelchairs, must still make other 
accommodations that such individuals will not be able to get 
inside to use in any case. 

Again, the report inserts back into the bill the right to sue if 
an individual believes that he or she is about to be 
discriminated against in contexts other than that of injunctive 
relief for new construction. This was to have been corrected 
under the Senate mark-up of the ADA. 
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Finally, the report fails to allow that money damages be granted 
only when discrimination has been determined to be willful and 
egregious. This should be corrected so that injunctive relief is 
made available but money damages are confined to specific 
circumstances. 

* This report is designed only to cover some of the highlights 
of the Senate Committee report on the Americans with Disabilities 
Act in the areas of definitions, employment, and public 
accommodation by private entities. If you have questions about 
other aspects of the report or the Senate bill, please contact 
Mr. Donald Morrissey or Mr. James E. Geoffrey II of my office at 
225-2176. 
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MEMO 

TO: 

FROM : 

RE : 

Concerned Partie ~fl 

Jill Ross Meltz~~nd Mark Buse 

Amendment to Section 5 or the American Disabilities 

Act , S . 933 , relating to Telecommunications Service for 

the Hearing Impaired 

Attached you will find a copy of the draft amendment of 

Sen . McCain and Sen . Harkin to the telecommunications section of 

S . 933 , the American Disabilities Act . The proposal amends the 

Communications Act of 1934 to require telecommunications services 

be made avai l able to i ndividuals with hearing and speech 

impairments . 

Please call Jill Ross Meltzer at 4- 2235 with any comments as 

soon as poss i ble . 
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DRAFT July 19 , 1989 

S . 933 
AMENDMENT intended to be proposed by Mr . McCain 

Viz : Strike Title v and insert in Lieu thereof the following : 

TITLE V-- - TELECOMMUNICATIONS SERVICES 

SEC.501 TELECOMMUNICATIONS SERVICES 

Title II of the Communications Act of 1934(47 u . s .c . 201 et 

seq . ) is amended by adding at the end thereof the following new 

section : 

Sec . 225 TELECOMMUNICATIONS SERVICES FOR HEARING AND SPEECH 

IMPAIRED INDIVIDUALS 

(A) Ge neral Provisions --

(1) In order to increase the utility of the Nation ' s 

telephone system , the Commission shall ensure that communications 

services are available , so far as possible and in the most 

efficient manner , to hearing and speech impaired individuals in 

the United States . 

(2) The remedies, procedures , r i ghts and obligations set 

forth in this Act shall apply to this section , except that any 

reference to " common carrier " or " carrier ~ in the Act shall be 

considered a reference to a carrier covered by this section . 

(B) Def initions--As used in this section : 

( 1) The term " common carrier " or " carrier " includes those 

carriers engaged in interstate communications as defined in 

section 3(h) and those carriers engaged in intrastate 

communications as referred to in this Act and defined by the 

Commission . 

( 2) The term " Telecommunications Relay Services " means 

services that provide the ability to communicate by wire or radio 

between persons who have a hearing or speech impairment and other 

persons , in a manner that is functionally equivalent to the 

ability of nonhear in g and speech impaired persons to communicate 

usi n g voicee communications se r vices by wire or radio , including 

services that enable two - way communications between an individual 

who uses a TDD or other nonvoice terminal device and an 

individual who does not use such a device . 
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(3) The term "TDD" means a Telecommunications Device for the 

Deaf, a machine that employs graphic communications in the 

transmission of coded signal- through a telecommunications 

system. 

(C) Obligations oE Interstate and Intraste Carriers---

(1) It shall be the duty of every common carrier engaged in 

interstate or intrastate communication by wire or radio, as part 

of its common carrier obligation, to provide individually or 

through designecs or in concert with other carriers , not later 

than two years after the date of enactment of this section, 

interstate or intrastate telecommunications r elay services . 

(D) Regulations---

(1) The Commission shall , not later than one year after the 

enactment of this section, issue regulations pursuant to this 

section that---

(a) establish functional requirements , guidelines and 

operations procedures for telecommunications relay services; 

(b) set forth standards establishing guidelines for 

functional equivalency with respect to telecommunications relay 

services as defined in section 225 (b) (2); 

(c) require that telecommunications relay services 

shall operate 24 hours per day on each day of the year ; 

(d) require that hearing and speech impaired users of 

such services pay rates no greater than those rates paid for 

functionally equivalent voice communications services with 

respect to time and distance ; 

(e) require that relay ~perators not refuse or limit 

the length of calls ; 

(f) prohibit the disclosure of the content of any 

relayed conversation and the keeping of records of the content of 

such conversations beyond the duration of the conversation; 

(g) prohibit the intentional alteration of a relayed 

conversation . 
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(2) The Commission shall ensure that regulations adopted to 

implement this section encourage the use of currently available 

technology and do not discourage or impair the development oE 

improved technology . 

(3) The Commission shall issue regulations governing the 

jurisdictional separation of costs for the services ~rovided 

pursuant to this section . Any rules issued by the Commission 

shall generally provide that costs caused by interstate 

telecommunications relay services shall be recovered from the 

interstate jurisdiction and costs caused by intrastate 

telecommunications relay services shall be recovered form the 

intrastate jurisdiciton . To the extent interstate and intrastate 

carriers provide telecommunications relay services jointly, the 

procedures established in Section 410 shall be followed, as 

applicable . 

(4) Where the Commission finds that Eull compliance with the 

requirements of this section would unduly burden a particular 

carrier or carriers, the Commission may extend the date for full 

compliance by the particular carrier or carriers for a period not 

to exceed one additional year. 

(E) Enforcement---

(1) The Commission shall enforce the provisions of this 

section provided , however , that nothing in this section shall be 

construed to give the Commission jurisdiction over intrastate 

telecommunications relay services in any case where a State 

Commission , as defined in Section 3(t) , has been certified by 

the Commission that it has implemented a program that makes 

available to hearing or speech impaired individuals either 

directly , or through designees or through regulation of 

intrastate carriers , intrastate telecommunications relay services 

in that State in a manner which meets the requlatory standards 

established by the Commission in section 225(d) . 

(2) The Commission may suspend or revoke such certification 

if , after notice and opportunity for hearing, the Commission 

determines that certification is no longer warranted. 

(3) The Commission shall resolve , by final order , complaints 

alleging a violation of this section within 60 days, from date of 

filing . 
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(4) Referral for State proceedings--·-

(a) Whenever a complaint alleges a violation of this section 

with respect to intrastate service and---

(1) the State Commission has certified to the 

Commission that it has implemented a program as described in 

section 225(e) (1) above; 

the Commission shall reEer such complaint to that certified State 

Commission. 

(b) The Commission , after that referral is made , shall take 

no further action with respect to such complaint unless---

(1) the certified State Commission has failed to take 

final action on such complaint--

(a) with in 60 days after the complaint is 

filed with the State , or 

(b) within the applicable period prescribed 

for such final action in such rules and regulations of the State, 

if the prescribed period does not extend beyond 90 days after the 

filing of such complaint ; or 

(2) the Commission determines that the certified State 

Commission no longer qualifies for certification under this 

section . 

(f) Committee---insert language on establishing a committee which 

will include individuals with hearing and speech impairments 

whose function will be to advise the Commission . 

(f) Conforming Amendment---Section2(b) of the Communications Act 

of 1934 (47 u.s . c. 152(b) as amended , is amended by striking 

"section 224" and inserting in lieu thereof " sections 224 and 

22 5". 
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BILL McCOLLUM 1507 LONGWORTH House OFFICE ButLOING 

WASHINGTON, DC 20515 
5TH D ISTR ICT, FLORIDA (202) 22 5-2176 

VICE CHAI RM AN 
REPUBLICAN CONFERENCE Q:ongress of the CJlinited ~tates 

!iousc of '"Rcprcsrnrati\lcs 
i.11Jeshington, BQ: 20515 

DISTRICT OFFICE: 

SUITE 301 

COMMITTEE ON 
1801 LEE ROAD 

BANKING, FINANCE AND WINTER PA RK, FL 32789 
(407) 6 4 5-3100 

URBAN AFFAI RS 

COMMITTEE ON 
TH E JU DICIA RY 

MEMO 
To: Legislative Directors 

FROM LAK E COU NTY, TOLL FR EE: 
383-85 4 1 

From: Bill Mccollum, Vice Chairman, Republican Conference 
Re: Americans with Disabilities Act,S. 933 

1. This bill is on a fast track in the Senate. The Subcommittee 
on the Handicapped was supposed to mark the bill 
last week, but postponed the mark PY two week pending 
negotiations with the White House. 

2. The negotiati6ns are being conducted on behalf of the 
White House by Bill Roper (456-6515). While this bill 
covers a wide range -0f issues and has been referred 
to four committeeson the House side, only one committee 
has jurisdiction in the Senate. Consequently , the negotiations 
on this bill are being .conducted with only a few Senators, 
despite the fact that the bill covers issue9 of much 
broader substance than is covered by the Committee of 
jurisdiction. 

3. The enclosed kit con tains an action kit that has been 
distributed to all Members of the House Republican 
Conference, a copy of a proposed but not introduced 
substitute b y Senator Hatch, two excellent summaries of the 
bill's problems b y the Disability Rights Working Group, 
several letters by business organizations on this bill, 
and a description of ~ substitute package that will 
be introduced in the House. 
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s. 
TO ESTABLISH A CLEAR ANO COMPREHENSIVE PROHIBITION 

OF DISCRIMINATION ON THE BASIS OF HANDICAP 

Section 1. Short Title 

This Act may be cited as the "Equal Opportunity Act of 

1989." 

Section 2. Findings and Purposes 

(a) Findings. -- Congress finds that --

(1) some 36,000,000 Americans have one or more 

physical or mental disabilities, and this number is increasing 

as the population as a whole is growing older; 

(2) the Nation's proper goal regarding persons with 

disabilities is to assure equality of opportunity; and 

(3) the continuing existence of unfair and 

unnecessary discrimination and prejudice denies people with 

disabilities the opportunity to compete on an equal basis, to 

pursue those opportunities available to others in our free 

society, and imposes significant costs on the United States in 

unnecessary expenses resulting from dependency and 

nonproductivity. 

(b) Purpose. -

It is the purpose of this Act to provide a 

prohibition of discrimination against persons with disabilities 

in employment, public accommodations, state and local 
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government agencies, certain ransportation services; and the 

broadcast of television videotapes. 

Section). Definitions. 

As used in this Act. -

(1) "Individual with handicaps." -

(A) In General. - The term "individual with 

handicaps" includes any individual who -

(i) has a physical or mental impairment 

which substantially limits one or more of such 

person's major life activities; 

(ii) has a record of such an impairment; 

or 

(iii) is regarded as having such an 

impairment. 

(B) The term "individual with handicaps" does 

not include-

(i) an individual who currently, 

illegally uses or is addicted to a controlled 

substance as defined in section 102 of the 

Controlled Substances Act, 21 U.S.C. Section 802. 

(ii) an individual who is an alcoholic 

or who is addicted to or dependent upon lawfully 

prescribed drugs if such individual's current use 

of alcohol or drugs prevents such individual from 

performing the duties of the job in question or 
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performing the requirements of the program or 

activity in question, or whose employment or 

participation in the program or activity, by 

reason of such current alcohol or drug use, would ~ 

constitute a direct threat to the property or the 

safety of others. 

(iii) an individual who has a currently 

contagious disease or infection, and who, by 

reason of such disease or infection, would 

constitute a direct threat to the health or 

safety of other individuals or who, by reason of 

the currently contagious disease or infection, is 

unable to perform the du~ies of the job or 

perform the requirements of the program or 

activity; and 

(iv) an individual solely because that 

individual is a transvestite. 

(2) "Qualified individual with handicaps." - The 

term "qualified individual with handicaps" means -

(A) with respect to employment, individuals with 

handicaps who, with or without reasonable accommodation, can 

perform the essential functions of the particular job in 

question; and 

(8) with respect to any other program or 

activity, an individual with ~andicaps who, with or without 

reasonable accommod~tion, meets the essential eligibility 
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requirements for participation in, or receipt of benefits from, 

that program or activity. 

Section 4. Construction 

(a) Nondiscrimination Provisions. - Nothing in this. Act 

shall be construed to affect or change the nondiscrimination 

provisions contained in title V of the Rehabilitation Act of 

1973 (29 U.S.C. 790 et seq.), and any right, remedy, 

obligation, or responsibility under such Act, or to affect o~ 

change regulations issued by Federal agencies pursuant to title 

V of such Act. 

(b) Controlled Substances. - Nothing in this Act 

prohibits any conduct against an individual because -

(1) such individual h~s been convicted by any court 

of competent jurisdiction for the illegal manufacture or 

distribution of a controlled substance as defined in section 

102 of the Controlled Substances Act (21 U.S.C. 802); or 

(2) of the sexual orientation of such individual. 

(c) Rehabilitation Act or Air Carriers. - Nothing in this 

Act shall be construed to apply to -

(l) any program or activity that is subject to 

sections 503 or 504 of the Rehabilitation Act of 1973 (29 

u.s.c. 793 and 794); or 

(2) to any air carrier that is subject to the Air 

Carrier Access Act of 1986 (49 u.s.c. 1374(c)). 

(d) Government Limitation. - Nothing in this Act shall be 

construed to apply to any entity solely because it is licensed 
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or regulated by, or receives assistance from, any agency or 

department of any State or subdivision of any State. 

(e) Coexistence With Other Laws. - Nothing in this Act 

shall be construed to invalidate or limit any other Federal Law 

or any law of a State or political subdivision of a State or 

jurisdiction that provides greater protection of rights for 

individuals with handicaps. 

Section 5. Exclusion From Coverage 

The provisions of this Act shall not apply to any public 

or private entity otherwise covered by this Act that does not 

employ 25 or more employees for each working day in each of 20 

or more calendar weeks in the current or preceding calendar 

year. 

Section 6. Prohibition Against Retaliation 

No employer, employment agency, labor organization, joint 

labor-management committee, place of public accommodation, 

state or local government agency, entity engaged in providing 

transportation services, or broadcaster of videotapes covered 

by this Act shall discriminate against any individual because--

{ l) such individual has opposed any act or practice made 

unlawful by this Act; or 

(2) such individual has made a charge, testified, 

assisted, or participated in any manner in an investigation, 

proceeding, or hearing under this Act. 

Section 7. Prohibition of Discrimination in Emgloyment. 

(a) Definitions. - As used in this section -
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(1) Commission. - The term "commission" means the 
Employment Opportunity Commission established by section 

~· f the Civil Rights Act of 1964 (42 u.s.c. 2000e-4). 

(2) Employer. -

(A) In General. The term "employer" means a 
·.dual engaged in an industry affecting commerce who has 25 
~e employees for each working day in each of 20 or more 
lar weeks in the current or preceding calendar year, and 
rent of such an individual. 

(B) Limitation. - Such term does not include -
(i) the United States, or a corporation 

wholly owned by the Government of the United 

States; 

(ii) 

(iii) 

an Indian tribe; or 

a bona fide private membership 

club (other than a labor organization) that is 

exempt from taxation under section SOl(c) of the 
Internal Revenue Code of 1986. 

( 3 ) Labor Organization. - The terms "labor 
:at ion," "employment agency," "employee," "commerce," 
:ry affecting commerce," and "State" shall have the same 
I as they have in section 701 of the Civil Rights Act of 
2 u.s.c. 2000e). 

) Prohibition Against Discrimination. - No employer, 
rganization, employment agency or joint labor-management 

\ 
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committee shall discriminate against any otherwise qualified 

individual with handicaps, solely because of his or her 

handicap, with respect to -

(1) hiring, 

(2) discharge, 

(3) compensation, or 

(4) the terms, conditions, or privileges of 

employment. 

(c) Enforcement. -

.. 

(1) Aggrieved individual. - The remedies and 

procedures set forth in sections 706, 709, and 710 of the Civil 

Rights Act of 1964 (42 U.S.C. 2000e-5, 2000e-8, and 2000e-9) 

shall be available to any individual aggrieved for any 

violation of this Act. 

(2) Enforcement of Act. - The remedies and 

procedures of sections 706 and 707 of the Civil Rights Act of 

1964 (42 U.S.C. 2000e-5 and 2000e-6) shall be available to the 

Attorney General or to the Commission as prescribed by law to 

enforce the provisions of this Act. 

(d) Regulations. -

(1) Issuance of Regulations. - The Commission shall 

issue such rules, regulations, orders, and instructions as the 

Commission considers necessary and appropriate to carry out its 

responsibilities under this section, and section 6 as it 

applies to entities covered by this section. 
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(2} Issuance Date. - Final regulations described 

under paragraph (1) shall be issued no later than 10 months 

after the date of enactment of this Act. 

H(e) Posting Notices. -

(1) Posting Requirement. - Every employer, 

employment agency, and labor organization shall post and keep 

posted, in conspicuous places upon its premises where notices 

to employees, applicants for employment, and members are 

customarily posted, a notice to be prepared or approved by the 

Commission setting forth excerpts from, or summaries of, the 

pertinent provisions of this section and information pertinent 

to the filing of a complaint. 

(2) Fine. - A willful violation of this section 

shall be punishable by a fine of not more than $100 for each 

separate offense. 

(f) Exemption. - Nothing in this Act shall be construed 

to prohibit an entity, with a principal purpose of assisting a 

particular class of individuals with handicaps from 

establishing a publicly announced policy of giving preference 

in hiring to individuals who are members of that class. 

(g) Aliens outside of State. - This section shall not 

apply to any employer with respect to the employment of aliens 

outside of any State. 

Section 8. Prohibition Against Discrimination in Public 

Accommodations. 

(a) Definitions. - As used in this Section -
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(1) Affect Commerce. - The operations of an 

establishment "affect commerce" if the establishment meets the 

criteria in section 20l(c) of the Civil Rights Act of 1964 (42 

u.s.c. 2000a(c)). 

(2) Place of Public Accommodation. - The term "place 

of public accommodation" means those establishments listed in 

sections 20l(b)(l)-(4) and excludes those listed in section 

20l(e) of the Civil Rights Act of 1964 (42 U.S.C. 
I 

2000a(b)(l)-(4) and (e)). 

(b) Prohibition on Discrimination. - No otherwise 

qualified individual with handicaps shall be subject to 

discrimination, solely on the basis of his or her handicaps, in 

any place of public accommodation whose operations affect 

commerce. 

(c) Enforcement. -

(1) Attorney General. - The remedies and procedures 

of sections 206 and 204(a) of the Civil Rights Act of 1964, (42 

u.s.c. 2000a-5 and 2000a-3(a)), shall be available to the 

Attorney General to enforce the provisions of this section. 

(2) Aggrieved Individual. - The remedies and 

procedures of section 204 of the Civil Rights Act of 1964, (42 

u.s.c. 2000a-3), shall be available to a individual aggrieved 

under this section. 

(3) District Courts. - The district courts of the 

Untied States shall have jurisdiction of proceedings instituted 

pursuant to this section and shall exercise the same without 
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regard to whether the aggrieved party shall have exhausted any 

administrative or other remedies that may be provided by law. 

(d) Regulations. -

(1) Issuance of Regulations. - The Attorney General 

shall issue such regulations as the Attorney General considers 

necessary to effectuate this section, and section 6 as it 

applies to entities covered by this section. 

(2) Issuance Date. - Final regulations described in 

paragraph (1) shall be issued no later than 10 months after the 

date of enactment of this Act. 

Section 9. Prohibition Against Discrimination in State and 

Local Government. 

(a) In General. - No otherwise qualified individual with 

handicaps shall be subject to discrimination, solely on the 

basis of his or her handicap, by any agency or department of 

any State or subdivision of any State. 

(b) Regulations and Enforcement. -

(1) Designation of Agencies. - Consistent with this 

Act, the President shall designate Federal agencies, that have 

a regulation issued under section 504 of the Rehabilitation Act 

of 1973 (29 U.S.C. 794), to issue regulations applicable to 

State and local goverrunent agencies or departments to 

effectuate this section, including prccedures for the receipt 

of complaints of violations of this section, and section 6 as 

it applies to entities covered by this section, the 
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conciliation of such complaints, and the referral of these 

complaints in which conciliation fails to the Attorney General. 

(2) Issuance Date. - The final regulations described 

in paragraph (1) shall be issued no later than 10 months after 

the date of enactment of this Act. 

(3) Equitable Relief. - The Attorney General may, on 

referral of a complaint from a Federal agency, initiate a civil 

action for injunctive and other appropriate equitable relief. 

(4) Enforcement Provisions. - The remedies and 

procedures of section 204(a) and (b) of the Civil Rights Act of 

1964 (42 U.S.C. 2000a-3(a) and (b)), shall be available to · -

(A) a individual aggrieved under this section; 

and, 

(B) to the Attorney General with respect to 

intervention in a civil action initiated under this subsection. 

(5) Jurisdiction. - The district courts of the 

United States shall have jurisdiction of proceedings instituted 

I 
pursuant to this section, and shall exercise such jurisdiction 

without regard to whether the aggrieved party shall have 

exhausted any administrative or other remedies that may be 

provided by law. 

Section 10. Prohibition Against Discrimination in 

Transportation Services. 

(a) In General. - No otherwise qualified individual with 

handicaps shall be subject to discrimination, solely on the 

basis of his or her handicap, in any services offered to the 
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public for the transportation of individuals by any agency or 

department of any State or subdivision of any State. 

(b) Enforcement. -

(1) Secretary of Transportation. - The Secretary of 

transportation -

(A) shall investigate complaints of violations 

of this section; 

(B) shall seek conciliation of such complaints; 

and 

(C) may refer complaints in which such 

conciliation fails to the Attorney General. 

(2) Attorney General. - The Attorney General may, on 

referral of complaint from the Secretary of Transportation, 

initiate a civil action for injunctive and other appropriate 

equitable relief. 

(3) Remedies and Procedures. - The remedies and 

procedures of section 204(a) and (b) of the Civil Rights Act of 

1964, (42 u.s.c. 2000a-3 (a) and (b)), shall be available to -

(A) an individual aggrieved under this section; 

and 

(8) the Attorney General with respect to his or 

her intervention in a civil action initiated under this 

subsection. 

(4) District Court. - The district courts of the 

United States shall have jurisdiction of proceedings instituted 

pursuant to this section and shall exercise such authority 
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without regard to whether the aggrieved party shall have 

exhausted any administrative or other remedies that may be 

provided by law. 

(c) Regulations. -

(1) Issuance of Regulations. - The Secretary of 

Transportation shall issue such regulations as the Secretary 

considers necessary to effectuate this section, and section 6 

as it applies to entities covered by this section. 

(2) Issuance Date. - The final regulations described 

under paragraph (1) shall be issued no later than 10 months 

after the date of enactment of this Act. 

Section 11. Television Broadcasters. 

(a) Closed Captions. - Television stations that broadcast 

videotape programming or advertising shall do so with closed 

captions, provided that no television station need undertake an 

undue financial and administrative burden to do so. 

(b) Enforcement. -

(1) Secretary of Commerce. - The Secretary of 

Commerce shall -

(A) investigate complaints of violations of 

this section; 

(B) shall seek conciliation of such complaints; 

and 

(C) may refer complaints in which conciliation 

fails to the Attorney General. 
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(2) Attorney General. - The Attorney General may, on 

referral of a complaint, initiate a civil action for injunctive 

and other appropriate equitable relief. 

(3) Remedies and Procedures. - The remedies and 

procedures of section 204(a) and (b) of the Civil Rights Act of 

1964 (42 u.s.c. 2000a-3(a) and (b)), shall be available to -

(A) an individual aggrieved under this section; 

and 

(B) the Attorney General with respect to 

intervention in a civil action initiated under this subsection. 

(4) District Courts. - The district courts of the 

United States shall have jurisdiction of proceedings instituted 

pursuant to this section, and shall exercise such jurisdiction 

without regard to whether the aggrieved party shall have 

exhausted any administrative or other remedies that may be 

provided by law. 

(c) Regulations. -

(1) Issuance of Regulations. - The Secretary of 

Commerce shall issue regulations to effectuate this section, 

and section 6 as it applies to entities covered by this 

section. 

(2) Issuance Date. - The final regulations described 

under paragraph (1) shall be issued no later than 10 months 

after the date of enactment of this Act. 

Section 12. Authorization of Appropriations. 
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There are authorized to be appropriated such sums as may 

be necessary to carry out the provisions of this Act. 

Section 13. Effective Date. 

Except as otherwise specified, this Act shall become 

effective 1 year after the date of its enactment. 
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National Association 
of Manufacturers 

ALEXANDER 8. TROWBRIDGE 
President 

Honorable Bill Mccollum 
U.S. House of Representatives 
1507 LHOB 
Washington, DC 20515 

Dear Mr. Mccollum: 

.. 07 Ei 

July 5, 1989 

The National Association of Manufacturers supports many of the concepts 
underlying H.R. 2273, the Americans with Disabilities Act (ADA), but strongly 
opposes the legislation as introduced May 9. As a result, NAM and others are 
actively involved in discussions with representatives of the disability 
community to fashion legislation that all can embrace. 

On the basis of policy adopted by our board of directors, NAM joins the 
Administration and sponsors of H.R. 2273 in seeking to eliminate discrimination 
against those with disabilities. We recognize there are gaps in current law 
and, as a matter of equity, the protections afforded to other protected groups 
should be extended to the disabled. As . a matter of economic reality - demo-
graphic trends and shrinking labor markets - barriers that limit their full 
participation in mainstream American life also deny the nation the valuable con-
tributions their talents can offer. 

The ADA, however, is not a simple extension of current civil rights law 
but a complex set of requirements lifted from various statutes and regt!lations 
that are sometimes undefined, frequently ambiguous and, in some instances, in 
conflict with other requirements, ~, for drug-free workplaces. The nrultiple 
remedies provided, including direct access to jury trials and punitive and co~ 
pensatory damages, are in excess of those afforded to other protected classes. 
This would appear to encourage increased litigation rather than conciliation. 
Employers and providers of services would face numerous uncertainties in at-
tempts to accommodate the disabled and be liable not only for alleged acts of 
discrimination, but ulso fer anticipated discrimination - whether or not inten-
tional. 

NAM and a coalition of associations and companies will continue to work 
with Congressional leadership , the Administration and representatives of the 
disability community. our objective is meaningful, workable legislation that 
responds to the legitimate needs of the disabled without imposing unreasonable 
burdens on the economy. NAM is committed to that end. However, absent some 
accorranodation to our concerns, particularly concerning remedies, we are equally 
committed to seeking defeat of H.R. 2273. That is not a course of action we 
would relish, but as currently drafted, the bill is totally unacceptable. 

1331 Pennayh1anla Avenue, NW 
Suite 1500 • North lobby 
Washington, DC 20004-1703 
(202) 637-3012 
FAX: (202) 637-3182 

Sincerely, 
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The Access 2000 Proposal 

Among the options and alternatives available to the Americans 
with Disabilities Act of 1989 (ADA, S.933) is a proposal 
currently being drafted by Representative Bill Mccollum (R-FL5) 
called Access 2000. 

This proposal would, in effect, allow the grassroots business 
groups and organizations representing individuals with 
disabilities to directly affect the nature and compos ition o f 
"reasonable accommodation" regulations on a state by state basis. 
In so doing this proposal would effectively cut out of the 
process those groups that have no direct vested interest in 
disabilities rights legislation, groups that have, in fact, 
become intimately involved in the drafting of the ADA. 

Under Access 2000, the Secretary of Health and Human Services 
would be directed to draw up guidelines for the states to f o llow 
in creating their own "reasonable accommodation" regulat i ons. 
After the gudelines are published, each state would be expected 
to submit to HHS its own proposed regulations, implement a tion of 
which would have to be accomplished by the year 2000 a t t he 
latest. States that fail to submit a plan for approval, or that 
submit a plan that does not meet HHS guidelines, would have 
certain Federal funds witheld untill such time as an acceptab le 
plan has been submitted. After that, each state would be h eld 
responsible for implementing the ir p l an, and f o r a ssuring t hat 
such a plan is in fact implemented by t h e year 2000. 

Needless to say, this plan no t only allows interested groups t o 
p a rticipate almost directly in the drafting and implementation 
process, but it also allows t h e states to draft regulations that 
meet the specific needs of their disabl e d c ommunities in ways 
that would be the least costly to thei r busines s communities . 
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DISABILITY RIGHTS 
WORKING GROUP Working Paper #1 

Concerns with the Americans With Disabilities Act 

INTRODUCTION 
The Americans with Disabilities Act. introduced on May 9. 1989. is comprehensive legislation whose expressed 
objective is to extend the same protections against discrimination enjoyed by other protected groups to those 
with disabilities. · 

Though supportive of many of the concepts embodied in the ADA. the Disability Rights Working Group -- a 
coalition of businesses and trade associations -- is opposed to the ADA in its present form. Discussions have 
been held with representatives of the disability community. Congress and the Administration in an effort to 
fashion legislation we can all embrace. However. unless changes are made, particularly in the area of rem-
edies. the Group will seek to defeat S. 933/H.R. 2273. 

CONCERNS WITH LEGISLATION 
Listed below are summaries highlighting some of the Group's concerns with the ADA. all of which have been 
communicated to the parties. There are two levels of concern with the legislation: first. the issues relating 
to enforcement and remedies: and second. all others. We have made it clear that resolution of the former is 
absolutely essential to further negotiation. without which the Group will seek defeat of the bills. That 
should not. however. be interpreted to mean that resolving the threshold concerns alone would be acceptable. 

THRESHOLD ISSUES 

Enforcmtmt!Rnn1dies. In addition to the remedies. administrative procedures and defenses available under 
Title VII of the Civil Rights Act of 1964 -- for which there is an extensive body of law and successful ex-
perience regarding cases alleging discrimination based on race. sex. religion and national origin -- the ADA. 
in §205. provides a second. separate track of enforcement that would permit a jury trial. and punitive and 
compensatory damages. i.e .. pain and suffering. The second track must eliminated. 

Anticipatory Discrimination. Section 205 of the ADA would also provide relief to individuals who believe they 
"are about to be" discriminated against. Such speculative complaints and attendant litigation are not per-
mitted in any other civil rights in employment legislation and should be eliminated from the ADA. 

GENERIC ISSUES 

Enforcnnmt Duplication/Consisrmcy with Rehabilitation Act. A significant number of employers are currently 
subject to Sections 503 and/or 504 of the Rehabilitation Act of 1973. 3' amended. that prohibit discrimination 
against persons with disabilities. The ADA would impose additional. in some cases. conflicting obligations on 
these employers. The ADA is silent as to situations where employers are faced with inconsistent standards and 
duplicative enforcement by various federal agencies . Compliance with Section 503 or 504 standards should be 
deemed to be in compliance with the ADA. 

Failure wrnts Rqitsol to Act. The lack of distinction between intentional and unintentional discrimination 
will penalize employers for inadvertent errors in their attempts to abide by new. affirmative obligations 
imposed by the ADA. Discrimination should be defined as "refusal" or "willful failure" to act. 

R~ONJble Accommodation and Undue Burdnt. As defined in §I. there is no limitation on the lengths to which 
one must go to provide reasonable accommodation. though it is limited in §I 0 I (b) (Defenses) as not requiring 
an "undue burden." which itself is undefined . In the absence of the definition. docs this connote that 
"undue burden" means anything that threatens a firm ' s e~istence? Further. under §202(b)(2). it would be 
discriminatory not to hire an individual on rhe basis of the need for reasonable accommodation. not limited in 
this conre~t by a defense of .. undue burden ... Thus . an employer could not offer the defense of undue burden 
in response to an allegation of refusal of hire because on the need for reasonable accommodation . In order 
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that employers and others understand the bounds of their obligations. reasonable accommodation should be 
defined not to require fundamental alterations or result in undue financial or administrative burdens and 
include a definition of "undue burden." Codification of relevant Section 504 regulations and additional 
information regarding obligations would provide needed guidance. 

Incmrives. While it is argued that. as a civil rights law. the costs attendant to compliance with the ADA 
are irrelevant. no other civil rights statute requires a private employer. who is not a federal contractor or 
grantee, to expend substantial resources on affirmatively accommodating a protected class. In some instances, 
the costs will be significant and burdensome, particularly on smaller businesses. As introduced, the ADA 
contains no incentive to encourage and assist employers to make expenditures to increase opportunities for 
individuals with disabilities. The tax deduction of $35,000/year permitted under § 190 of the Internal Revenue 
Code for removal of achitectural barriers should be increased and expanded to defray the costs incurred in 
providing reasonable accommodation or auxiliary aids and services that would be required by the ADA. 

TITLE I - GENERAL PROHIBmONS 

Drug/Alcohol Abuse. The bill, in §l0l(b)(2)(A), appears to limit an employer's ability to adopt and imple-
ment a drug-free workplace policy by protecting current abusers of alcohol/illegal substances except where it 
can be demonstrated that such use consitutes a direct threat to property and/or safety. In view of federal 
and Congressional policy on drug-free workplaces. this provision should be revised to eliminate current con-
tradictions. to clarify that nothing in the ADA is intended to protect current abusers, and to protect the 
right of employers to implement "zero-tolerance" policies concerning substance abuse . 

• 
Overlap Berwem Titles I and n. It is unclear what additional burdens are imposed on employers in Title I 
which are not included in Title II which governs the employment relationship. As currently constructed. 
drafters of the ADA have lifted regulations implementing Section 504 (which are targeted to federal grant 
recpients) and simply added the term "job" so that they now would apply to employment. In doing so. new, 
broad and ambiguous terms are used that have no historical interpretation. When. for example, is one job 
considered "as effective as" another? The term "job" should be deleted wherever it appears in Title I and 
it should be made clear that employment discrimination is controlled exclusively by Title II. 

Discrimination /Ty Assistance. The ADA would hold an employer or other entity liable if the recipient of its 
charity or assistance discriminates on the basis of disability. whether or not there is knowledge of such 
discrimination . Section I 0 I (a)( I )(E) should be amended to reflect that such act is illegal only where the 
provider knows of the discrimination. 

Discrimination Based on Association. The ADA would make it illegal to discriminate against an individual 
because of the "relationship to. or association of. that individual or entity with another individual with a 
disability . .. This is unparalled in civil rights law and will invite frivolous lawsuits requiring employers 
to prove a negative. i.e . . that they weren"t aware of the associaiton. Section IOl(a)(5) should be deleted. 

Discrimination in Bmefits. As drafted. Title I creates incredible new liabilities for employers if they 
provide disabled persons with a benefit which is "less effective than" or "is different or separate" from 
that provided to others (e.g .• §!Ol(a)(l)(C) & (D)). Group health insurance benefits. which are offered under 
the same terms and conditions to all employees. may still be "less effective" or "separate or different" 
for a ~rson with disabilities . Employers should only be obligated to offer the same benefits package to all 
employees. whether or not they are disabled. To require otherwise. e.g . • provide specific medical coverage or 
purchase medical insurance with pre-existing condition waivers. would be prohibitively expensive and result in 
insurance companies being unable to provide and/or underwrite group health policies. 

Good Faith Effons. Despite their good faith efforts. employers will be placed in a "Catch 22" pos1t1on by 
the conflicting requirements of §I 0 l (a)( I )(d) -- provide "different or separate" programs/activities that 
are .. as effective as [those] provided to others ·· -- and § l 0 I (a)()) -- a disabled person "shall not be 
denied the opportunity to participate in such programs or activities that are not separate or different." 
There should be recognition in the ADA of employer good faith efforts to make accommodations to those with 
disabilities . It is a well recognized concept undc:r current civil rights law and should be incorporated in 
the ADA . 

- 2 -

) 

. 
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Consistmcy with Existing Law. Section 101(a)(4) seems to adopt the adverse impact theory for proving dis-
crimination against persons with disabilities. It is not clear whether the authors intend to follow or over-
turn Ale:candu v. Choate as it relates to application of the adverse impact theory of discrimination. The 
Committee Report should indicate the intent of authors to follow Choate, in which Supreme Court Justice 
Marshall discussed the appropriate application of adverse impact theory. 

Defmses. The inclusion in Title I of defenses would seem to limit the defenses that would otherwise be 
available under the Act. There is a adequate body of law under the Civil Rights and Rehabilitation Acts 
concerning the defenses available to an employer in cases of discrimination and §10l(b)(l) should be deleted. 
Title II should be amended to provide that the defenses, as well as the procedures and remedies, of the Civil 
Rights Act of 1964 apply in actions brought under the ADA. 

TITLE II - EMPLOYMENT 

C~rage. The ADA imposes substantial new burdens on employers, particularly for smaller employers. Coverage 
under Title II should be phased-in, as it was with the Civil Rights Act of 1964, over a five-year period with 
the threshold starting at 100 employees the first year and dropping each year. This same approach should be 
employed with regard to Title IV to provide a reasonable time to make changes to physical and procedural 
barriers. 

Discrimination. The definition of discrimination in §202(a) is inconsistent with that in Section 504. To 
conform the ADA. an employment action is not discriminatory against an "otherwise" qualified individual 
unless it is "solely" based on an individual's disability. The term "solely" appears in Section 504 
itself. Its absence in the ADA will be interpreted by the courts as a deliberate change in the law. 

Job Applications. Section 202(a) uses a new term. "job application procedures," which differs from the 
language found in regulations issued under Section 504 concerning the application process. "processing appli-
cations for employment." Absent some specific reason for changing the language of Section 504 regulations, 
this raises questions about whether it will require something other than the Rehabilitation Act. This is 
particularly important because under Section 503. employers are required to follow certain procedures that 
permit an applicant with a disability to identify themself to the employer and to discuss the possible need 
for an accommodation . The new wording suggests that the ADA might prohibit or limit these same procedures. 

Selection Criteria. Section 202(b) goes beyond Section 504 regulations by limiting an employer ' s use of 
qualification standards. tests, etc . . that "identify" individuals with disabilities. such as physicals. even 
if the identification doesn't lead to an adverse employment decision. The word "identify" must be deleted. 
Use eJtisting Section 504 language to permit use of selection criteria but insure that the criteria don't 
discriminate against individuals solely on the basis of their disability unless lhe criteria arc job-related. 

Notice. Section 203 requires notices to be "posted . " This is somewhat problematic, for example, for a 
vision impaired person. The requirement that notice be provided in accessible formats would allow flexibility 
to use the best means available. 

TITLE IV - PUBLIC ACCOMMODATIONS AND 
SERVICES OPERATED BY PRIVATE ENTERPRISES 

Public Accommodations. As defined in §401(1)(A)(II), a public accommodation includes "potential places of 
employment.· · Since there is no limitation based on employment size in Title IV. the definition would extend 
almost universal coverage to the requirement of accessibility . As with Title II. the scope should be phased-
in consistent with the scope of the Civil Rights Act and the ADA as introduced in the IOOth Congress. 

Readily Achievable. Section 402(b)(4)(A) & (8) introduces a new and undefined term not found in existing law, 
"readily achievable." A definition of readily achievable should be added to §401 . 

Retroftrring E.tisring Structures. Under §402(b)(5). there is no threshold as to when an existing structure 
must be retrofi"ed. a process ·- limited only by structural impractabiliry ·- that is prohibitively e:\pcnsive 

- J -
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- -- _ .. -- . -. . - IOWA AssoCIATION OF BUSINF.SS AND INDUSTRY 
'!' ·- - 431 E. LOCUST DES MOINES, IA 50309-1900 515/ 244-6149 • Iowa Watta 800/383-4224 - _. -• 

July 5, 1989 

TO: 

FROM: 

ABI Human Rights and Employment Practices Committee 

D. G. Hauser ~ 

United States Representative Bill Mccollum (R-Florida) has called 
our attention to S.933/HR 2273, the · so called Americans with 
Disabilities Act of 1909. United States Senator Tom Harkin (0-
Iowa) and Congressman Tony Coehlo have ·introduced the bills in 
their respective chambers. 

On the reverse side is a May 23 one-page summary of the major 
problems Congressmen Mccollum sees with this proposal (I can 
provide you with a copy of this 30-page bill if desired). 

After review of the major problem summary, I think you will agree 
there is cause for alarm. Among some of those causes for alarm 
is the possibility that the ADA actually would encourage 
individuals to pursue litigation. A number of the enforcement 
provisions of the bill, combined with the fact that the ADA's 
Title II dealing with employment permits an individual to bypass 
standard EEOC administrative procedures and go straight to 
litigation, could be overly harsh and might be an incentive to 
some individuals to pursue frivolous court action. These 
sections need reworking. 

If you agree that this proposal would be damaging, perhaps you 
might wish to initiate a letter to Senator Harkin raising those 
concerns that you might have about the proposal. 

Since Congressmen Bill Mccollum is attempting to moderate the 
proposal, you also might wish to communicate with him expressing 
your concerns. 

Senator Harkin's address is United States Senate, Washington DC, 
20510. Representative McCollwn's address is 1507 Longworth HOB, 
Washington, DC, 20515. 

·• 
Call me if you have questions. Please provide me with a copy of 
any written communication you might ~nitiate. 

tc 

Enclosure 

(OVER) 
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11ay 23, 1989 
AMERICAHS 'WITH OISA81LITIES ACT Of 1989 

MAJOR PR06lEl1S 

. I. Oefl11i/11111 1r dls1~ilily -- The ADA includes a provision which would allow an 
lndlvidual. ·regarded as having an impairment.· lo be considered an lndlvidual with a disability. 
Although such a provision Is contained in other leglslatlon that grohlbit3 discrimination on the basis or 
disability, It would apgear lo allow very expansive coverage of Individuals and classes or Individuals. 
such as those suspected or having AIDS. 

2. £qu1/ ir11tm1ni s/1nd1rtl -The ADA requires that equal and as efrective means be 
ofrered lo an Individual with a dlsablllly so that such an individual may achieve the same result or 
outcome as other individuals. This appears lo be a very rigorous standard that would not allow ror a 
cover-ad entity lo orrer a comparable treatmenVserlice/opporlunily ror an individual lo achieve a 
comparable, rather than the same. outcome. It Is unclear how this standard woul~ arrect. and possibly 
restrict. efforts lo provide roascn~ble accommodation. 

3. C11~r19~ t11' inlfl'l'ldu1/s wAo 1r1 1/c111'0/ 111tl drug 1~us4rs 1111/ lht1S4 with 
c1111/19/1111s dlst:1ses 4r /111't!t:l/'111s -The ADA would prohibit dl"rfmlnatfon against such 
Individuals unless they posed a direct threat to U'le property and safety or health and safety. 
respectively. of others In the worlcolace. (This provision Is contained only In title I which addresses 
gener31 prohibitions.) The alcohol and drug provision would seem lo gotentlalty connlct with leglslaUon 
requiring a drug free workolace. The provision pertalnlno to cont.Jglous disease or Infection would 
extend coverage lo Individuals with AIDS or regarded as having AIDS. 

~ Anih:lp1f et/ tl/scrlm/1111/1111 - The ADA would allow an Individual to sue If he/she was 
discriminated against on U'le basis or disability or bt:llt:~s ht:/sllt: ls 1~11u/ /4 't: tli'scrlm/111/44 
191insi '111 such 1 ~1sls. ll is unclear how a cJse or 1n(lclp1ted tllscrlmln.1//1111 would'" 
J1rl1~d ar llispr11~tl. 

5. Access '" Y6rletl inti mull/pit: p1:n1/t/t:s--The ADA would allow an individual who 
successfully sues becJuse of discrimination on the basis of disability, to obtain Injunctive, and cosslbly 
comoensJtory. rellef and attorney's fees. and/or comoensal.ory and ounitive damages. In emoloyment 
CJses Jnd lhose involving oublic Jccommodatlons Jnd ser.1lces ooerJted by private entities; to obt.Jin 
Injunctive rellef and attorney"s fees in cases Involving publlc services Cllkely l.o be lransoorlatton 
CJses); and l.o seek individual cause of action (injunctive relief and attorney's fees, and/or 
compensatory and punitive damages) or administrative action (which would include ceJse Jnd desist 
orders and fines), in cases involving telecommunicattons relay services. Having such" rJnqe of 
penalties may lead to severe oooos1tion to the legislation, and. if enacted. full employment for 
attorneys and inconsistency in interoretalion of the law . 

6 . .A//ow1nct: a/" suits In c1ses a/" 4oth lntent/on.1/ inti wutz(en(foru/ 
tliscrimin.1/ion --8eCJuse or the ohrase ·rail to .. ." In lhe provisions which define discrimination 
((or e)(Jmple. far! to provide oooortunily. access. reJsonable Jccommodation etc.>. il is likely thJt 
covered entities would be sub;ect to su1Ls involving eilller kind of discrimination. ·FJil to• does not 
reQu1re conscious intent. It just reQu1res lllat Jn Jcllon or the failure to act has the effect of 
discrimination. Other languJge in Ille AOA .llso JOOeJrs to orohibit oraclices with Jn Jdverse imo.lcl. 
reqJrdless of intent, on idlviduJls wilh dlsablllt1es . It would seem aoorooriate to llmll the rlqnt to sue 
In CJses of un1ntenllonal discrimination to soeciflc circumsl.Jnces where covered entities have 
excer tence. knowledge . Jnd resources lhat would Jllow thJm lo JV01d such discriminJUon . 

7. Inclusion 11/" s1cfion 50../ r~/"~r~nc1s in AO.A --Ssction 504 of the ~sh.Jbilit..Jtion 
Act orot'llblt.3 dl~crlmlnatlon on Ille bJsls or l'lan<llCJo Oy rec tolenl.3 or Federll flnanclJI J3SISlJnce. The 
AOA Includes references to section 504 In It~ orov11lons oerWin1n~ to U'"Jnscorl.Jtlon. The reJSon (or 
such rererences is uncle Jr . Oo Ille rd er enc es to ~ect1on 504 1n the AOA ChJnge stJndJrds relJled U> 
lrJn1oorl.Jt1on th.Jl now Jooly U> rec :o1ent.3 of federJl (inanc1JI .JssistJnce covered by Hction 504'? 

0 . lJurtlcn "'pr""' -- rhe AO.A JCCeJl"S uncle.Jr on where the burden of oroor lies 1n most 
titles Sue~ IJcl: or c!Jr1l ·,, needs lo be resolvel.l. esoec 1.Jlly in CJses o( unJnt1c10Jled J1scr1m1nJl1on. 
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JVL l 7 REC'f 
Northern Virginia 
Transportation Commission 

Arlington Executive Building • 2009 North 14th Street • Suite 300 • Arlington, Virginia 22201 • (703) 524-3322 

.July 11, 1989 

Chairman 
Lilla Richards 

Vice Chairman 
John G. Milliken 

SecretaryfTreasurer 
George T. Snyder, Jr. 

Commissioners: 
City of Alexandria 

T. Michael Jackson 
James P. Moran, Jr. 

Arlington County 
Ellen M. Bozman 
John G. Miiiiken 
Mary Margaret Whipple 

Fairfax County 
Joseph Alexander 
Sharon Bulova 
Katherine K. Hanley 
Audrey Moore 
Lilla Richards 

City of Fairfax 
George T. Snyder, Jr. 

City of Falls Church 
Carol W. Delong 

Virginia Department 
of Transportation 

Sally H. Cooper 

Virginia General Assembly 
Senator Joseph V. Gartlan, Jr. 
Senator Edward M. Holland 
Delegate James F. Almand 
Delegate Bernard S. Cohen 
Delegate Robert E. Harris 

Staff: 
Executive Director 

Richard K. Taube 

Honorable Bill Mccollum 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Representative McCollum: 

'• 

The Americans With Disabilities Act has been 
introduced by Senator Harkin and former 
Representative Coelho (S 933/HR 2273). The Act has 
many admirable objectives, including increased 
independence for persons who are mobility-impaired. 
While the Northern Virginia Transportation 
Commission (NVTC) supports these worthwhile 
objectives, we wish to alert you to some of the 
problems with the existing bills. 

NVTC, together with its neighbor, the Potomac 
and Rappahannock Transportation Commission (PRTC), 
is working to implement commuter rail service. 
While we have been forced to seek legislation to 
resolve Conrail's concern for indenmification before 
our service can begin, we are actively preparing to 
order rolling stock. 

Our parking lots and platforms will all be 
accessible to persons in wheelchairs. We have 
investigated available wheelchair lift technology 
for access to our trains and found a lift that would 
seem to meet our needs and those of our 
mobility-impaired passengers. The lift is portable 
but sturdy, and can be operated by one crew member. 
It is easily moved along the platform to provide 
access to each car. One lift would s erve each 
station. 

The Americans With Disabilities Act, however, 
would mandate that each new railcar we purchase be 
accessible, which apparently means that lifts must 
be attached to each coach. Since this would be a 
prohibitively expensive prospect, we may be forced 
to restrict our railcar bidding to those firms able 
to offer level boarding for wheelchair passengers. 

At present, we believe only one manufacturer has 
this capability. Consequently , we might not be abl e 
to rely on competition to produce a reasonable price 
for our railcars. Further, concern for clearance of 
these accessible coaches may force us to undertake 
expensive tunnel and signal improvements. 

' ! 
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Thus, the unintended consequence of the .Americans With Disabilities 
Act might be to force taxpayers to absorb 'millions of dollars of extra 
expense with no real gain in accessibility. , . Th~t is why NVTC s~pports 
local option for providing accessibility. We insist that our stations 
trains be accessible. · But, we wish to provide acces~ibility in an' 
efficient manner that . is fair to all ;taxpayers, .· including persons witli 
disabilities. · 

We' ~ould appreciate 'your careful .consideration of 
consequences of certain port ions of the Amer_ic;=ans With 

· · Thank you ,for the opportunity to · connnent . . ., 
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DISABILITY RIGHTS 

·WORKING GROUP Issue Paper #2 · 
. -. ~'" 

~··~ :, 

' .. ~ ~ 

J• ....,:_ ... --·-THE ADA ENFORCEMENT PROCESS .; ,f"i 
;:~· ........ . 

The enforcement provision in the proposed ADA has been the subject of much criticism because of the".::rfi·-· 

manner in which claims of discrimination would be resolved. The focus of the criticism has been the fact that ·;:~~~.-

the ADA would incorporate, by reference, the "procedures and remedies" of Section 1981, a post-civil war act ,.; " 

aimed at prohibiting and punishing race discrimination. .. .. 

Unlike the equal employment opportunity laws passed during the past 25 years, Section 1981 was not spec- · - ·· 

ifically designed to deal with issues of employment discrimination. Incorporating the procedures and remedies 

of that statute into the enforcement section of the ADA would create a law which differs in three significant 

ways from modern EEO laws. 
' \:.,. .. 

First, Section 1981 provides for litigation as the initial step in resolving a dispute. This is dif- , ... ~~ 

fcrcnt from modern EEO laws which generally require a litigant to first proceed through an administrative -··.t 
process in an effort to promote voluntary resolution of the matter. with lawsuit being the avenue of last 

resort. 

Second. Section 1981 provides for an award of damages which goes well beyond the back pay damages common 

to employment discrimination cases under modern laws such as Title VII of the Civil Rights Act of 1964, which 

prohibits discrimination on the basis of race, sex, national origin, and religion. This potential for wind-

fall damages tends to discourage litigants from accepting reasonable settlement offers, and it encourages 

lawyers and their clients to take their chance at trial in the hope of winning a million dollar verdict. 

Finally, once in court. Section 1981 provides the option for a jury trial, unlike Title VII, which pro-

vides for trial before a judge in cases alleging employment discrimination. 

THE COURT HOUSE IS THE FIRST STOP 
By including section 1981 procedures in the ADA, the drafters provide individuals with a means of circum-

venting the administrative process which has been critical to the success of Title VII of the Civil Rights Act 

of 1964. believed by many to be the most effective employment discrimination law on the boo~. The "proced-

ures" under Section 1981 are simple: A person needs only to walk into the court house and file a lawsuit. 

This approach is in sharp contrast to Title VII which requires litigants to at least give the administrative 

process a chance to resolve the dispute before it becomes a lawsuit. The Title VII procedures arc built upon 

the practical notion that the primary intent of an EEO law is the creation of employment opportunities. Thus, 

under Title VII it is considered preferable to resolve disputes through a prompt, fair conciliation which 

leads to a job opportunity than to resolve matters through a lawsuit which, years after the incident, provides 

a windfall monetary verdict as a way of punishing the employer. 

THE TRIAL AS A LOTTERY 
Recent news rcporu have highlighted the fact that in certain states plaintiffs are now selling shares to 

those who wish to "invest" in the lawsuit in the hope of sharing in the plaintiff's verdict or settlement 

award. The ADA, by including Section 1981 procedures and remedies, would promote a similar "loncry" or 

"windfall"· attitude with respect to litigation of disability discrimination claims. 

The Section 1981 remedies would allow a litigant to win a full range of compensatory damages -- such as 

an award of money for pain and suffering -- as well as punitive damages. designed solely for the purpose of 

punishing the employer. 

Typically. in awarding such damages. the attorney seeking a large damage award as~ the jury to envision 

the injury the plaintiff has had to endure and to then try to calculate a sum that will adequately compensate 

• Over -
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!he individual for !hat injury. The jury may !hen be asked to award pllnidve ciam&ics. based upon !he defen-:: ~!f.-4'.; 
dant's overall net worth. The results can be staggering. In a well-publicized case several years ago in ·· 

Colorado, a jury returned a St 7 million verdict against a large retailer In an age discrimination case. That · 

decision was subsequently overturned on appeal. But, nonetheless, it demonstrates the "sky ls the limit" • 

attitude which compensatory and punitive damages can bring to employment discrimination lawsuits. 
• . • . • • .-li:".l' 'ff . r .• ~~i""· ,,•·.-...... ;· · ~ ' . . ~ ··· · . . . .. ~·--··· ...... 
,,... - ~·~"'""'-.?I ~ ~ .- ~ ........ . , .,.~-~ .. ~.J:, ,..,' . t:l ~L"' ' ;;:,• ~ ·\.; .... .._ C.~ !' ... 

The simple availablility of such damages, and the mere possibility of such a windfall award, is a sig-

nificant factor long before the case reaches the trial stage. The potential for a windfall encourages the 

litigant and his or her attorney to reject reasonable settlement offers In favor of "taking a shot" at the 

brass ring and winning millions of dollars. -This is In contrast to the Tide VII approach which focuses on 

creating employment opportunities and providing back pay for an Individual who was the victim of illegal .. · · 

discrimination. '" 

SYMPATHY/PREJUDICE IN THE COURTROOM 
Under Section 1981 procedures, the case may be decided, and the damages may be awarded by a jury, rather than 

a judge. While our society recognizes the value which a jury can bring to the process of deciding lawsuits, 

it is also recognized that in certain situations the facts before a jury can have an emotional Impact so 

strong that it is likely to interfere with the jury's deliberations and prejudice one of the litigants. 

Clearly, in the area of disability cases, the potential for such prejudice is high. In this area of the law; 

plaintiffs obviously wiU be individuals with disabilities. Is it realistic to think that jurors wiU be able 

to decide the case without being affected one way of the other by the fact? The only sensible approach Is the 

approach followed by Tide VII. In those cases where the parties are unable to work out their differences 

through the administrative process and end up in court, such decisions are best left to judges who can better 

view the facts without any cloud of sympathy for or prejudice against the litigants. 

July 1989 
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BILL McCOLLUM 
15TH DllTlllCT, FLORIDA 

1607 loNGWOllTH HOUSI 0"1CI BUILDING 
WASHINGTON, DC 2015115 

12021 2215-2178 

VICE CHAIRMAN 
REPUBLICAN CONFERENCE Q:ongrtss of tht tinittd £'tatts 

iltoust of 1Rrprumtatints 
~ashiR!ltOR, I)~ 20515 

DISTRICT OfFICE: 
Sum 301 

COMMITTEE ON 
BANKING, FINANCE AND 

URBAN AFFAIRS 

1801 l.£1 ROAD 
WINTEll PARK, Fl 32789 

(4071 8415-3100 

COMMITTEE ON 
THE JUDICIARY 

FROM LAKE COUNTY, Tou FllEI: 
383-81541 

To: Members, House Republican Conference 

From: Bill Mccollum, Vice-Chairman 

Re: Suggested Action Kit on Americans with Disabilities Act 

Date: June 5, 1989 

As you may be aware, the Americans with Disabilities-Act of 1989 
(ADA) has been introduced to both houses of the Congress and has 
been put on a fast track for passage by the Democratic 
leadership. This bill will impact on every business in your 
district, and could be the most sweeping civil rights legislation 
to come out of the Congress in the last 20 years. 

I have therefore put together an action kit of materials for your 
use in discussing this controversial piece of legislation. This 
kit includes: 

1) A memo, prepared by the minority staff of the Education 
and Labor Committee, giving a short breakdown of some of 
the ADA's more controversial aspects and problems. 

2) A suggested letter from you to groups 
representing individuals with disabilities expressing 
your concerns about the ADA and your desire to work with 
them to discuss and resolve these concerns. 

3) A list of suggested contacts regarding issues surrounding 
the ADA broken down by the bill's titles. 

4) 

5) 

A suggested letter from you to local Chambers and 
NFIB members alerting them to your concerns about the 
bill and soliciting their input on the bill. 

A copy of an op-ed piece on the ADA that recently 
appeared in The Washington Times. 

This is an extremely complicated bill and the issues surrounding 
it are highly charged emotionally. However, I believe that if we 
take some time to familiarize ourselves with the ADA and to make 
contact with interested groups representing the business and 
disabled communities to solicit their views, _ it should be 
possible to forge a consensus on this bill that should be 
acceptable to everyone . 

•' 
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AMERICANS WITH DISABILITIES ACT Of 1989 
MAJOR PR06LEl15 

11ay 23. 1989 

I. Oefl11illo11 or tlls1/Jiliiy --The ADA includes a provision which would allow an 
Individual. ·regarded as having an impairment; to be considered an individual with a disability. 
Although such a provision Is contained in other legislation that prohibits discrimination on the basis of 
disability, It would appear to allow very expansive coverage of Individuals and classes of individuals • . 
such as those suspected of having AIDS. 

2. £qu1I ir11/m1ni s/1ntl1rd -- The ADA requires that equal and as effective means be 
offered to an lndlvldual with a disability so that such an individual may achieve the same result or 
outcome as other individuals. This appears to be a very rigorous standard that would not allow for a 
covered entity to offer a comparable trealmenUservice/opportunity for an individual to achieve a 
comparable, rather than the same. outcome. It is unclear how this standard would affect. and possibly 
restrict, efforts to provide reasonable accommodation. 

3. C11ver19e 11r intll~ltlu1ls who 1r11 1/collol 1ntl drug 1/Jusers inti I/lose w/111 
con/19/ous tlls111s11s 11r lnr11cll11ns --The ADA would prohibit discrimination against such 
Individuals unless they posed a direct threat to the property and safety or health and safety. 
respectively, of others In the workplace. CThls provision Is contained only In title I which addresses 
general prohibitions.) The alcohol and drug provision would seem to potentially conflict with legislation 
requiring a drug free workplace. The provision pertaining to contagious disease or Infection would 
extend coverage to Individuals with AIDS or regarded as having AIDS. 

4. Anlklp1/etl tl/scrlmln11/on --The ADA would allow an individual lo sue If he/she was 
discriminated against on the basis of disability or /Jelieves lie/she is 1/Joul lo /J11 tliscrlmln1/114 
191lnsi "" su~ll 1 /J1sls. It is unclear how a case of 1nllclp1/etl tllscrimln1/1011 would /J11 
proVt!tl or dlsproVt!tl. 

5. Access lo -nrletl inti mull/pie pen1/lles-- The ADA would allow an individual who 
successfully sues because of discrimination on the basis of disability. to obtain injunctive, and possibly 
compensatory, relief and allorney's fees, and/or compensatory and punitive damages, In employment 
cases and those involving public accommodations and services operated by private entities; lo obtain 
Injunctive relief and attorney's fees in cases Involving public services (Jlk.ely lo be transportation 
cases); and lo seek individual cause of action (injunctive relief and attorney's fees, and/or 
compensatory and punitive damages) or administrative action (which would include cease and desist 
orders and fines), in cases involving telecommunications relay services. Having such a range of 
penalties may lead to severe opposition lo the legislation, and, if enacted, full employment for 
attorneys and inconsistency in interpretation of the law . 

6. A/lo wince oi suits In c1ses or /Joih lnlenllon1l 1nd qnlnlenltonll 
tllscrimin1/l11n --Because of l.he phrase ·rail to .. : In the provisions which define discrimination 
(for example, fail to provide opportunity, access, reasonable accommodation etc.), it is likely that 
covered entities would be subject to suits involving either kind of discrimination. ·Fail to· does not 
require conscious intent, It just requires that an action or lhe failure lo act has the effect of 
discrimination . Other language in the ADA also appears to prohibit practices wilh an adverse impact, 
regardless of intent, on idividuals with disabilities. It would seem appropriate lo limit the right to sue 
in cases of unintenllonal discrimination to specific circumstances where covered entities have 
experience, knowledge, and resources that would allow tham lo avoid such discrimination. 

7. Inclusion or sec/ion 504 referenc1s in ADA --Section 504 of the Rehabilitation 
Act prohibits discrimination on lhe basis of handicap by recipients of Federal flnanclal assistance. The 
ADA Includes references lo section 504 In Its provisions pertaining to transportation. The reason for 
such references is unclear . Do lhe references to section 504 in lhe ADA change standards related lo 
transportation thal now apply UJ recipients of Federal financial assistance covered by section 504? 

8. Burden oi prooi -- The ADA appears unclear on where l.he burden of proof lies in mo5l 
titles . Such lack of clarity needs lo be resolved, especially in cases of unanticipated discrimination. 
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SUGGESTED LETTER TO CONGRESSIONAL DISTRICT GROUPS REPRESENTING 
INDIVIDUALS WITH DISABILITIES 

(Suggest that you initiate contact with local Disabled Veterans 
of America organizations.) 

Dear 

As you may be aware, a bill called the Americans with 
Disabilities Act of 1989 (ADA) was recently introduced to the 
Congress. This bill, which was introduced by my colleagues, 
Congressman Tony Coehlo in the House and Senator Tom Harkin in 
the Senate (HR2273 and S933, respectively), is a comprehensive 
effort to protect individuals with disabilities from 
discrimination. While I wholeheartedly support the goals of 
this bill, I am concerned with a number of its provrsions and 
would like to work with you in addressing these concerns. 

Of particular interest to me is the bill's broad definition of 
the term "individuals with disabilities." Under the ADA, 
individuals "who are regarded" as having a disability are 
protected. I understand that this would include include 
alcoholics, drug addicts and persons with contagious diseases 
such as AIDS. This could jeopardize the nation's efforts to 
insure a "drug free" workplace and although the bill does state 
that such persons who pose a "direct threat" to the workplace 
need not be accommodated, I am concerned that the term "direct 
threat" is too vague. 

Another provision of interest, particularly as it might affect 
smaller businesses, is the fact that while the ADA exempts 
companies of under 15 employees from coverage, it does so only 
under the bill's employment provisions. I am concerned that this 
may be financially burdensome to smaller businesses, especially 
since the language stating that accommodation need not be made if 
it would cause "undue hardship" is not precise. 

I am also concerned about the ADA provisons that allow 
individuals to pursue a right of action if they believe that they 
are about to be discriminated against. These provisions could 
lead to a flood of litigation, and of course open the question of 
how a redress of injury can be made when the injury has not yet 
occurred. Of course, if all that is contemplated is injuctive 
relief under existing court procedures, this may be fine, but if 
a broader relief is contemplated, this could be a big problem. 

In a related matter, I believe that the ADA actually would 
encourage individuals to pursue litigation. I am concerned that 
a number of the enforcement provisions of this bill, combined 
with the fact that the ADA's Title II dealing with employment 
permits an individual to bypass standard EEOC administrative 
procedures and go straight to litigation, could be overly harsh 
and might be an incentive to some individuals to pursue frivilous 
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court actions. Needless to say, I would like to see a reworking 
of these provisions so that they retain their effectiveness, but 
do so without turning the bill into pork barrel package for the 
legal community. 

Due to the very complex nature of this legislation, I have 
additional concerns of a more technical nature, suffice it to say 
that because I am genuinely committed to bringing individuals 
with disabilities not only into the workplace, but into the 
mainstream of American society as a whole, I would like to sit 
down with you to get your help in resolving these issues. 

I hope that you will take the opportunity to contact me at your 
earliest convenience to discuss this matter. 

Sincerely, 
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SUGGESTED LETTER FROM MEMBERS TO LOCAL CHAMBER OF COMMERCE/NFIB 
AND OTHER INTERESTED BUSINESS GROUP MEMBERS. 

As you may be aware, a bill called the Americans with 
Disabilities Act of 1989 (ADA) was recently introduced to the 
Congress. This bill, which was introduced by my colleagues, 
Congressman Coehlo in the House and Senator Tom Harkin in the 
Senate (HR2273 and S933, respectively), is a comprehensive effort 
to protect individuals with disabilities from discrimination. 
While I wholeheartedly support the goals of this bill, I am 
concerned with a number of its provisions and believe that you 
should be made aware of this bill's potential impact on your 
businesses. 

Of particular concern is the bill's broad definition of the term 
"individual with disabilities." Under the ADA, individuals "who 
are regarded" as having a disability are protected. I understand 
that this would include alcoholics, drug addicts and persons with 
contagious diseases such as AIDS. This could put your members in 
the position of violating your obligations under existing "drug 
free" workplace legislation. Although the bill does state that 
such persons who pose a "direct threat" to the workplace need not 
be accomodated, I am concerned that the term "direct threat" is 
too vague. 

Another provision of interest, particularly as it may affect your 
smaller members, is the fact that while the ADA exempts companies 
of under 15 employees from coverage, it does so only in the 
bill's employment provisions. I am very concerned that this may 
be financially burdensome to smaller businesses, especially since 
the language stating that accomodation need not be made if it 
would cause "undue hardship" is not precise. 

I am also concerned about the ADA provisions that allow 
individuals to pursue a right of action if they believe that they 
are about to be discriminated against. These provisions could 
lead to a flood of litigation, and of course open the question of 
how a redress of injury can be made when it has not yet occurred. 
Of course, if all that is contemplated is injunctive relief under 
existing court procedures, this may be fine, but if a broader 
relief is contemplated this could be a big problem. 

In a related matter, I believe that the ADA may actually 
encourage individuals to pursue litigation against your members. 
I believe that a number of the bill's enforcement provisions, 
combined with the fact that the ADA's Title II dealing with 
employment permits an individual to bypass standard EEOC 
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administrative procedures and go straight to litigation, could be 
overly harsh and might be an incentive to some individuals to 
pursue frivilous and expensive court actions. Needless to say, I 
would like to see a reworking of these provisions so that they 
retain their effectiveness, but so that they provide somewhat 
greater protection to employers. 

Finally, it is my belief that the ADA takes a punitive approach 
to the business community and that such an approach is 
unwarranted. This bill makes no distinction between intentional 
and unintentional discrimination as far as penalties are 
concerned. Businesses that are found to be in violation of this 
bill will be liable not only for restitution of damages, but also 
punitive damages and lawyer's fees. This represents a tremendous 
leap from principles in existing civil rights legislation . 

Due to the very complex nature of this bill, I have additional 
concerns of a more technical nature, suffice it to say that I 
would like to take the opportunity to meet with you and to hear 
your views regarding this legislation to help me in resolving 
these issues. 

I hope that you will take the opportunity to contact me at your 
earliest convenience. 

Sincerely, 
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SUGGESTED CONTACTS BY TITLE OF ADA BILL 

ADA Preamble 

Title I 

Title II 

Pat Morrissey 
Lincoln Oliphant 
Lisa Morin 
Mike Franc 
Mark Disler 

Nancy Fulco 
Sue Messinger 
Mary Reed 
James Gaffigan 
Tristan Carter 
Bob Morgan 

Ed. and Labor Committee 
Senate GOP Policy Comm. 
Republican Research 
Rep. Dannemeyer 
Sen. Hatch/Judiciary 

Chamber of Comerce 
ASPA 
NFIB 
Amer Hotel/Motel Assoc. 
NAB 
AT & T 

Nancy Fulco Chamber of Commerce 
Sue Messinger ASPA 
Marcel Dubois Department of Labor 
Sally Douglas NFIB 
Deanna Hodge ASPA 
Barney Singer SBA/Advocacy 
John Tyse McGuiness & Williams 

or Larry Kessler McGuiness & Williams 
Diane Sawaya-Barnes J.C. Penney 

Title III 

Bob Bergman House Public Works 
Edward Rosen OST-DOT 
Chris Bertram Secretary of Transport. 
Pete Lunni Natl. Assoc. of Mfg. 
Christie Cullinan Parks/Rec Assoc. 
Susan Perry American Bus Assoc. 

225-7101 
224-2946 
225-0871 
225-4111 
224-7703 

463-5503 
548-3440 
554-9000 
298-3120 
429-5301 
457-3670 

463-5503 
548-3440 
523-6141 
554-9000 
548-3440 
634-6115 
789-8600 
789-8600 
862-4824 

225-9446 
366-9655 
366-9667 
637-3133 
820-4940 
842-1645 
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Title IV 

Title V 

Title VI 

Betty Whittelton Natl. Assoc. Theater 
Jim Gaffigan Amer. Hotel/Motel Assoc. 
A. Phillip Nelan Natnl. Restaraunt Assoc. 
Christie Cullinan Parks/Rec Assoc. 
Pete Lunni Natl. Assoc. of Mfg. 
Susan Perry American Bus Assoc. 
Kathy Mance American Retail Fed. 
Diane Sawaya-Barnes J.C. Penney 

Bob Morgan 
Ron Stamey 
Edwin Hall 
Colleen Kiko 
Barney Singer 
Chris Wydler 
(optional) 

AT & T 
Bell South 
MCI 
Const./Cvl. Rts. Sub. 
SBA/Advocacy 
House Science Comm. 

No recommendations as of yet. 

296-5680 
298-3120 
331-5988 
820-4940 
637-3133 
842-1645 
783-7971 
862-4824 

457-3838 
463-4168 
8.12-1600 
225-7195 
634-6115 
225-6684 
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SUGGESTED CONTACTS OF INDIVIDUALS REPRESENTING THE DISABLED 
COMMUNITY. 

Robert Burgdorf 
David Capozzi 
Rick Dudley 
Karen Franklin 
Bob Funk 
Dr. David Grey 
Dr. I. King Jordan 
Evan Kemp 
Christine Koyanagi 
Bill Malleris 

Paul Manchand 
Scott Marshall 
Liz Savage 
Larry Scadin 

or Jennifer Eckel 
Harold Snider 
Jay Rochlin 

or Howard Moses or 
David Williams 

Easter Seals 
Paralyzed Vets/ America 
GSA 
United Cerebal Palsy 
President's Comm. 
HIS 

659-2229 
872-1300 
566-1516 
842-1266 
653-5044 
496-1385 

Gallaudet University 
EEOC 
Natnl. Alli. Mentally 
SE Center Ind. Living 

- 651-5373 
634-6711 

Ill 684-7722 
(507)285-

1815 
Asso. Mentally Retarted 785-3338 
Am. Found. for the Blind 457-1487 
Epilepsy Found. 459-3700 
Elect. Ind. Assist. Devices 955-5823 

Natl. Fed. for Blind 
Pres. Comm. on Empl. Dis. 

Philip Calkins 
Gov. Comm. Advocacy Dis. 

955-9818 
632-4141 
653-5044 

(614)466-
9956 

Contacts for technical assistance on "reasonable accommodations" 
provisions. 

Dr. Margaret Giannini VA Rehab.R/D program 
or Chet Basil or Barry Romich 

Judy Gilliom Handicp. Program/ DOD 
Dr. Jim Grissett Med. Sciences Navy Aero. 

Dr. Art Koblasz 

Ray Whitten 
Alan Zelman 

GA Institute Tech 

NASA Med. Transf. Programs 
Natl. Science Found. 

373-5177 

697-8661 
(904)452-

4457 
(404)894-

2756 
453-1890 
357-7962 

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 173 of 175



.. 

WEDNESDAY, _JUNE 7, 1989 I PAGE E'l : 

COMMENTARY 

JJILL McCOLLUl\'I 

A .cannon 
~o-kill a 
butterfly 

Disregard for the moment defin- ~ 
ing what the term "direct threat" 
means and focus on this irony: Even 
as the federal government is laying. :. 
down guidelines and exhorting em-r 
players - to provide a "drug free" 
workplace, this' bill would, in effect, 
make it impossible for employers to 
exclude drug addicts as a legitimate 
part of their applicant pool. · 

Once past that contradiction. the 
question of defining "direct threat" / 
;emerges. One can almost hear the : 

1 'stampede of lawyers ; into cmfrt- 1 ll f the l~st 2? ~ears de~onstrate rooms as dockets are cluttered with 
: any_thing, it is the ability ?f the cases that attempt to define a "direct 
1 nation to_ n:iove forwa~d _in the threat." That said it is tempting to 
· area of c1v1l rights. It 1s in that . . . • . 
tradition that a bill called the Amer~ t~ink of this ?ill as a lawyers bene-
icans with Disabilities Act of 1989 · f~ts package mstea~ o~ ~s a prot~c
(ADAl was recentlv introduced to tm!· n:'eas_u_r~ for md1v1duals wHh 
the Congress. The ADA is the most . real disabihues. . 
sweeping effort yet to extend civil Having -_rather . broa~ly defined 
rights protections to individuals what co~sutu~es _d1_sab1hty, the ADA 
with disabilities. Unfortunately, the then pc1 i:uts md1v1duals to seek rc-
problem with the ADA is that it was . dress of 10JUSt1ces that ha\'e not yet 
conceived with the noblest of inten- ~ec_n comm1~tcd. ~ndcr _the ADA, an 
tions and with correspondingly little : md1v1d~al with a d1sab1hty may take 
appreciation of the complex prob- l~gal _action not only 1f he has been 
!ems it must address. d1scrimmated against. but a~so 1f h_e 

It is obvious at the outset that the. believes that he will be d1scnm1-
intcnt of tbe bill · nated agamst. 
must be p. re· 
served. However, 
when discussion 
turns to the spe-
cifics of the ADJ\, 
it becomes appar· 
ent that the bill"s 
authors arc using 
a cannon to kill a 
butterfly, and in 
the process are 
making a rather 
dre:idful mess. 

It has been said 
th:ir a small error 

The ADA is a step 
away fronz a sensible 

and intelligent 
approach to the 

unique probleins of 
the disabled 
c 011l/1l ll ll i ty. 

made at the beginninJ..? of a problem Believe' The ADA breaks new 
will le:id to .a larJ..?er problem in the ground in m;,iking an individu:irs in-
end. The AD1\"s authors did not waste tuition the b;,isis for litigation. Where 
any time with small errors, they the lines will be drawn and how a 
started with a giant one. The AD,\ court will determine when the "be· 
defines the disabled to include in<li- lief" that one is "about" to be dis-
viduals "being regarded" ;is havin~ crimin:itc<l ag:iinst is well-founded 
a <lisability. That language is not un- should cause fits of vertigo in sensi-
known in other legislation. hut in this ble minds. 
context it covers in<lividuals with In fact, the AOA is la<.:cd with am-
contagious disc:ises, akoholi<.:s and biirnit1es. Companies would be 
drug addi<.:ts. Th:it definition woul<l exempt from having to provi<le"rca-
·makc- it illcg;il for an employer to sonahle a<.:<.:ommodation" to their 
discriminate against such persons employees with <lisabilitics if they 
unless they represent a "direct <.::in prove that doing so would cause 
thre:it" to their fellow workers or the them "11n<l11e hardship ." Reasonable 
property of the workplace. :i1.:<.:1>rn111odation is a term that is not 
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unknown in the law. though its defi-
nition is less concrete than the au-
thors of the ADJ\ might suggest. As 
to the term "undue hardship," about 
the· only thing that is clear in that 
phrase is that it means anything 
short of bankruptcy. 

In essence, the fundamental flaw 
of the ADA is an attempt to define in 
simple terms that which by its \·ery 
nature is not easily defined. Unlike 
racial or religious minorities which 
arc easily categorized. individuals 
with disabilities do not constitute a 
homogeneous group. It does no dis-
service to the disabled communitv to 
point out . the ob\"ious fact that 

0

the 
----·--- needs of the blind 

are not necessar-
ily related to the 
needs of the deaf 
when it comes to 
the question of 
bringing both 
groups into the 
mainstream of 
American life 
from which many 
have been ex-
cluded. 

Nevertheless, 
. it is fl!nching 
from the obvious 

that has turned the ADA into a bill of 
sweeping generalities. The ADJ\"s 
authors argue that the bill's broad 
scope is the only way of assuring 
that individuals in the disabled com· 
munity are protected and accommo· 
dated across the hoard. 

However. it clcarlv renders no 
service to those with · disabilittes to 
make their employment a matter of 
endless liti~ation. as this bill would 
almost certainly guarantee. Defend-
ers of the ADA contend that this is 
the price that may ha\'e to be paid for 
a more equitable socil·ty. Clearly 

though, that is a price that will be 
paid disproportionately by the dis-
abled communitv when it becomes 
apparent that a iaw designed to en-
sure their civil rights has become a 
law that has made their incorpora-
tion into the workplace an expen-
sive, hazardous undertaking that is 
best avoided if at all possible. 

1hlk about cost in relation to the 
ADA bill and its proponents will J 

sniff huffily and say, "Costs, when we 1 

are talking about fundamental civil 
rights, should not be a matter of 
paramount concern.'~ · , :. . . . . i 

Perhaps, but as Jared Elliot once , 
said, "Facts are stubborn things," ! 
and the stubborn fact is that the 
ADA's wholesale approach to -the 
problem of rights for the disabled 
community is needlessly expensive 
and open to endless court battles as 
terms like "direct threat" and 
"undue hardship" are defined and 
redefined for each new situation 
that arises . Furthermore, costs, 
whether ADA proponents like it or 
not, are something employers must 
take into account when they make 
hiring decisions. 

No one opposes the objectives of 
the ADA bill. However, virtuous 
goals without a sufficient apprecia-
tion of the real problems that must 
be faced in reaching those goals are 
fated ne\"er to be realized. 

For that reason. the ADA is not so 
much a step forward for the rights of 
individuals with disabilities as it is a 
step away from a sensible and intel-
ligent approach to the unique prob-
lems of the disabled community. 

IJill .wcCv/111111 is 1..1 /frp11blin111 
member uf tire /louse vf Hcpresc11t-
'fllives frum Flori Ju. 
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