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An employer is not required to provide an accommodation that is 
primarily for personal use. Reasonable accommodation applies to 
modifications that specifically assist an individual in performing the 
duties of a particular job. Equipment or devices that assist a person in 
daily activities on and off the job are considered personal items that an 
employer is not required to provide. However, in some cases, equipment 
that otherwise would be considered "personal" may be required as an 
accommodation if it is specifically designed or required to meet job-
related rather than personal needs. 

For example: An employer generally would not be required to 
provide personal items such as eyeglasses, a wheelchair, or an 
artificial limb. However, the employer might be required to 
provide a person who has a visual impairment with glasses that 
are specifically needed to use a computer monitor. Or, if deep pile 
carpeting in a work area makes it impossible for an individual to 
use a manual wheelchair, the employer may need to replace the 
carpet, place a usable surface over the carpet in areas used by the 
employee, or provide a motorized wheelchair. 

The ADA's requirements for certain types of adjustments and 
modifications to meet the reasonable accommodation obligation do not 
prevent an employer from providing accommodations beyond those 
required by the ADA. 

For examule: "Supported employment" programs may provide 
free job coaches and other assistance to enable certain individuals 
with severe disabilities to learn and/or to progress in jobs. These 
programs typically require a range of modifications and 
adjustments to customary employment practices. Some of these 
modifications may also be required by the ADA as reasonable 
accommodations. However, supported employment programs may 
require modifications beyond those required under the ADA, such 
as restructuring of essential job functions. Many employers have 
found that supported employment programs are an excellent source 
of reliable productive new employees. Participation in these 
programs advances the underlying goal of the ADA - - to increase 
employment opportunities for people with disabilities. Making 
modifications for supported employment beyond those required by 
the ADA in no way violates the ADA. 

3.5 Some Examples· of Reasonable Accommodation 

The statute and EEOC's regulations provide examples of common types of 
reasonable accommodation that an employer may be required to provide, 
but many other accommodations may be appropriate for particular 
situations. Accommodations may include: 
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• making facilities readily accessible to and usable by an 
individual with a disability; 

• restructuring a job by reallocating or redistributing 
marginal job functions; 

• altering when or how an essential job function is 
performed; 

• part-time or modified work schedules; 

• obtaining or modifying equipment or devices; 

• modifying examinations, training materials or policies; 

• providing qualified readers and interpreters; 

• reassignment to a vacant position; 

• permitting use of accrued paid leave or unpaid leave for 
necessary treatment; 

• providing reserved parking for a person with a mobility 
impairment; 

• allowing an employee to provide equipment or devices that 
an employer is not required to provide. 

These and other types of reasonable accommodation are discussed in the 
pages that follow. However, the examples in this Manual cannot cover 
the range of potential accommodations, because every reasonable 
accommodation must be determined on an individual basis. A reasonable 
accommodation always must take into consideration two unique factors: 

• the specific abilities and functional limitations of a 
particular applicant or employee with a disability; and 

• the specific functional requirements of a particular job. 
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In considering an accommodation, the focus should be on the abilities 
and limitations of the individual, not on the name of a disability or a 
particular physical or mental condition. This is necessary because people 
who have any particular disability may ti..ave very different abilities and 
limitations. Conversely, people with different kinds of disabilities may 
have similar functional limitations. 

For example: If it is an essential function of a job to press a 
foot pedal a certain number of times a minute and an individual 
with a disability applying for the job has some limitation that 
makes this difficult or impossible, the accommodation process 
should focus on ways that this person might be able to do the job 
function, not on the nature of her disability or on how persons 
with this kind of disability generally might be able to perform the 
job. 

3.6 Who Is Entitled to a Reasonable Accommodation? 

As detailed in Chapter II, an individual is entitled to a reasonable 
accommodation ifs/he: 

meets the ADA definition of "a qualified individual with a 
disability'' (meets all prerequisites for performing the 
essential functions of a job [being considered for a job or 
enjoying equal benefits and privileges of a job] except any 
that cannot be met because of a disability). 

If there is a reasonable accommodation that will enable this person to 
perform the essential functions of a job (be considered, or receive equal 
benefits, etc.), the employer is obligated to provide it, unless it would 
impose an undue hardship on the operation of the business. 

When is an Employer Obligated to Make a Reasonable 
Accom.m9dation? 

An employer is obligated to make an accommodation only to the known 
limitations of an otherwise qualified individual with a disability. In 
general, it is the responsibility of the applicant or employee with a 
disability to inform the employer that an accommodation is needed to 
participate in the application process, to perform essential job functions 
or to receive equal benefits and privileges of employment. An employer 
is not required to provide an accommodation if unaware of the need. 

However, the employer is responsible for notifying job applicants and 
employees of its obligation to provide accommodations for otherwise 
qualified individuals with disabilities. 
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The ADA requires an employer t.o post notices containing the provisions 
of the ADA, including the reasonable accommodation obligation, in 
conspicuous places on its premises. Such notices should be posted in 
employment offices and other places where applicants and employees can 
readily see them. EEOC provides posters for this purpose. (See Chapter 
I for additional information on the required notice.) 

Information about the reasonable accommodation obligation also can be 
included in job application forms, job vacancy notices, and in personnel 
manuals, and may be communicated orally. 

An applicant or employee does not have t.o specifically request a 
"reasonable accommodation," but must only let the employer know that 
some adjustment or change is needed t.o do a job because of the 
limitations caused by a disability. 

If a job applicant or employee has a "hidden" disability - - one that is 
not obvious - - it is up to that individual to make the need for an 
accommodation known. If an applicant has a known disability, such as a 
visible disability, that appears to limit, interfere with, or prevent the 
individual from performing job-related functions, the employer may ask 
the applicant to describe or demonstrate how s/he would perform the 
function with or without a reasonable accommodation. Chapter V 
provides guidance on how to make such an inquiry without violating the 
ADA prohibition against pre-employment inquiries in the application and 
interview process. 

If an employee with a known disability is not performing well or is 
having difficulty in performing a job, the employer should assess whether 
this is due t.o a disability. The employer may inquire at any time 
whether the employee needs an accommodation. 

Documentation of Need for Accommodation 

If an applicant or employee requests an accommodation and the need for 
the accommodation is not obvious, or if the employer does not believe 
that the accommodation is needed, the employer may request 
documentation of the individual's functional limitations to support the 
request. 

For example: An employer may ask for written documentation 
from a doct.or, psychologist, rehabilitation counselor, occupational or 
physical therapist, independent living specialist, or other 
professional with knowledge of the person's functional limitations. 
Such documentation might indicate, for example, that this person 
cannot lift more than 15 pounds without assistance. 
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( 3.7 How Does an Employer Determine What Is a Reasonable 
Accommodation? 

When a qualified individual with a disability requests an accommodation, 
the employer must make a reasonable effort to provide an accommodation 
that is effective for the individual (gives the individual an equally 
effective opportunity to apply for a job, perform essential job functions, or 
enjoy equal benefits and privi~eges). 

In many cases, an appropriate accommodation will be obvious and can be 
made without difficulty and at little or no cost. Frequently, the 
individual with a disability can suggest a simple change or adjustment, 
based on his or her life or work experience. 

An employer should always consult the person with the disability as the 
first step in considering an accommodation. Often this person can 
suggest much simpler and less costly accommodations than the employer 
might have believed necessary. 

For example:. A small employer believed it necessary to install a 
special lower drinking fountain for an employee using a wheelchair, 
but the employee indicated that he could use the existing fountain 
if paper cups were provided in a holder next to the fountain. 

However, in some cases, the appropriate accommodation may not be so 
easy to identify. The individual requesting the accommodation may not 
know enough about the equipment being used or the exact nature of the 
worksite to suggest an accommodation, or the employer may not know 
enough about the individual's functional limitations in relation to specific 
job tasks. 

In such cases, the employer and the individual with a disability should 
work together to identify the appropriate accommodation. EEOC 
regulations require, when necessary, an informal, interactive process to 
find an effective accommodation. The process is described below in 
relation to an accommodation that will enable an individual with a 
disability to perform the essential functions of a job. However, the same 
approach can be used to identify accommodations for job applicants and 
accommodations to provide equal benefits and privileges of employment. 

3.8 A process for identifying a reasonable accommodation 

1. Look at the particular job involved. Determine its purpose 
and its essential functions. 
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Chapter Il recommended that the essential functions of the job be 
identified before advertising or interviewing for a job. However, it 
is useful to reexamine the specific job at this point to determine or 
confirm its essential functions and requirements. 

2. Consult with the individual with a disability to find out his 
or her specific physical or mental abilities and limitations 
as they relate to the essential job functions. Identify the barriers 
to job performance and· assess how these barriers could be 
overcome with an accommodation. 

3. In consultation with the individual, identify potential 
accommodations and assess how effective each would be in 
enabling the individual to perform essential job functions. If this 
consultation does not identify an appropriate accommodation, 
technical assistance is available from a number of sources, many 
without cost. There are also financial resources to help with 
accommodation costs. (See Financial and Technical Assistance for 
Accommodations, 4.1 below). 

4. If there are several effective accommodations that would provide an 
equal employment opportunity, consider the preference of the 
individual with a disability and select the accommodation that 
best serves the needs of the individual and the employer. 

If more than one accommodation would be effective for the 
individual with a disability, or if the individual would prefer to 
provide his or her own accommodation, the individual's preference 
should be given first consideration. However, the employer is free 
to choose among effective accommodations, and may choose one 
that is less expe~sive or easier to provide. 

The fact that an individual is willing to provide his or her own 
accommodation does not relieve the employer of the duty to provide 
this or another reasonable accommodation should this individual for 
any reason be unable or unwilling to continue to provide the 
accommodation. 

Examples of the Reasonable Accommodation Process: 

• A "sack-handler" position requires that the employee in this job 
pick up 50 pound sacks from a loading dock and carry them to the 
storage room. An employee who is disabled by a back impairment 
requests an accommodation. The employer analyzes the job and 
finds that its real purpose and essential function is to ~ the 
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sacks from tlie loading dock to the store room. The person in the 
job does not necessarily have to lift and carry the sacks. The 
employer consults with the employee to determine his exact 
physical abilities and limitations. With medical documentation, it 
is determined that this person can lift 50 pound sacks to waist 
level, but cannot carry them to the storage room. A number of 
potential accommodations are identified: use of a dolly, a hand-
truck or a cart. The employee prefers the dolly. After considering 
the relative cost, efficiency, and availability of the alternative 
accommodations, and after considering the preference of the 
employee, the employer provides the dolly as an accommodation. 
In this case, the employer found the dolly to be the most cost-
effective accommodation, as well as the one preferred by the 
employee. If the employer had found a hand-truck to be as 
efficient, it could have provided the hand-truck as a reasonable 
accommodation. 

A company has an opening for a warehouse foreman. Among other 
functions, the job requires checking stock for inventory, completing 
bills of lading and other reports, and using numbers. To perform 
these functions, the foreman must have good math skills. An 
individual with diabetes who has good experience performing 
similar warehouse supervisory functions applies for the job. Part 
of the application process is a computerized test for math skills, 
but the job itself does not require use of a computer. The 
applicant tells the employer that although he has no problem 
reading print, his disability causes some visual impairment which 
makes it difficult to read a computer screen. He says he can take 
the test if it is printed out by the computer. However, this 
accommodation won't work, because the computer test is 
interactive, and the questions change based on the applicant's 
replies to each previous question. Instead, the employer offers a 
reader as an accommodation; this provides an effective equivalent 
method to test the applicant's math skills. 

An individual with a disability is not required to accept an 
accommodation if the individual has not requested an accommodation and 
does not believe that one is needed. However, if the individual refuses 
an accommodation necessary to perform essential job functions, and as a 
result cannot perform those functions, the individual may not be 
considered qualified. 

For example: An individual with a visual impairment that 
restricts her field of vision but who is able to read would not be 
required to accept a reader as an accommodation. However, if this 
person could not read accurately unaided, and reading is an 
essential function of the job, she would not be qualified for the job 
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if she refused an accommodation that would enable her to read 
accurately. 

3.9 The Undue Hardship Limitation 

An employer is not required to make a reasonable accommodation if it 
would impose an undue hardship on the operation of the business. 
However, if a particular accommodation would impose an undue 
hardship, the employer must· consider whether there are alternative 
accommodations that would not impose such hardship. 

An undue hardship is an action that requires "significant difficulty or 
expense" in relation to the size of the employer, the resources available, 
and the nature of the operation. 

Accordingly, whether a particular accommodation will impose an undue 
hardship must always be determined on a case-by-case basis. An 
accommodation that poses an undue hardship for one employer at a 
particular time may not pose an undue hardship for another employer, or 
even for the same employer at another time. In general, a larger 
employer would be expected to make accommodations requiring greater 
effort or expense than would be required of a smaller employer. 
The concept of undue hardship includes any action that is: 

• unduly costly; 

• extensive; 

• substantial; 

• disruptive; or 

• that would fundamentally alter the nature or operation of 
the business. 

The statute and regulations provide factors to be considered in 
determining whether an accommodation would impose an undue hardship 
on a particular business: 

1. The nature and net cost of the accommodation needed. 
The cost of an accommodation that is considered in determining 
undue hardship will be the actual cost to the employer. Specific 
Federal tax credits and tax deductions are available to employers 
for making accommodations required by the ADA, and there are 
also sources of funding to help pay for some accommodations. If 
an employer can receive tax credits or tax deductions or partial 
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2. 

funding for an accommodation, only the net cost to the employer 
will be considered in a det.ermination of undue hardship. (See 
Financial and Technical Assistance for Accommodations, 4.1 below); 

The financial resources of the facility making the 
accommodation, the number of employees at this ·facility, 
and the effect on expenses and resources of the facility. 

If an employer has only one facility, the cost and impact of the 
accommodation will be eonsidered in relation to the effect on 
expenses and resources of that facility. However, if the facility is 
part of a larger entity that is covered by the ADA, factors 3. and 
4. below also will be considered in det.erminations of undue 
hardship. 

3. The overall financial resources, size, number of employees, 
and type and location of facilities of the entity covered by 
the ADA (if the facility involved in the accommodation is part of a 
larger entity). 

4. The type of operation of the covered entity, including the 
structure and functions of the workforce, the geographic 
separateness, and the administrative or fiscal relationship 
of the facility involved in making the accommodation to the 
larger entity. 

Factor 4. may include consideration of special types of employment 
operations, on a case-by-case basis, where providing a particular 
accommodation might be an undue hardship. 

For example: It might "fundamentally alter" the nature of 
a t.emporary construction sit.e or be unduly costly to make it 
physically accessible to an employee using a wheelchair, if 
the t.errain and structures are constantly changing as 
construction progresses. 

Factor 4. will be considered, along with factors 2. and 3., where a 
covered entity operates more than one facility, in order to assess 
the financial resources actually available to the facility making the 
accommodation, in light of the int.errelationship between the facility 
and the covered entity. In some cases, consideration of the 
resources of the larger covered entity may not be justified, because 
the particular facility malting the accommodation may not have 
access to those resources. 
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For example: A local, independently owned fast food 
franchise of a national company that receives no funding 
from that company may assert that it would be an undue 
hardship to provide an interpreter to enable a deaf applicant 
for store manager to participate in weekly staff meetings, 
because its own resources are inadequate and it has no 
access to resources of the national company. If the financial 
relationship between the national company and the local 
company is limited to payment of an annual franchise fee, 
only the resources of the local franchise would be considered 
in determining whether this accommodation would be an 
undue hardship. However, if the facility was part of a 
national company with financial and administrative control 
over all of its facilities, the resources of the company as a 
whole would be considered in making this determination. 

5. The impact of the accommodation on the operation of the 
facility that is making the accommodation. 

This may include the impact on the ability of other employees to 
perform their duties and the impact on the facility's ability to 
conduct business. 

An employer may be able to show that providing a particular 
accommodation would be unduly disruptive to its other employees 
or to its ability to conduct business. 

For example: If an employee with a disability requested 
that the thermostat in the workplace be raised to a certain 
level to accommodate her disability, and this level would 
make it uncomfortably hot for other employees or customers, 
the employer would not have to provide this accommodation. 
However, if there was an alternative accommodation that 
would not be an undue hardship, such as providing a space 
heater or placing the employee in a room with a separate 
thermostat, the employer would have to provide that 
accommodation. 

For example: A person with a visual impainllent who 
requires bright light to see well applies for a waitress 
position at an expensive nightclub. The club maintains dim 
lighting to create an intimate setting, and lowers its lights 
further during the floor show. If the job applicant requested 
bright lighting as an accommodation so that she could see to 
take orders, the employer could assert that this would be an 
undue hardship, because it would seriously affect the nature 
of its operation. 
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In determining whether an accommodation would cause an undue 
hardship, an employer may consider the impact of an 
accommodation on the ability of other employees to do their jobs. 
However, an employer may not claim undue hardship solely 
because providing an accommodation has a negative impact on the 
morale of other employees. Nor can an employer claim undue 
hardship because of "disruption" due to employees' fears about, or 
prejudices toward, a pe~son's disability. 

For example: If restructuring a job to accommodate an 
individual with a disability creates a heavier workload for 
other employees, this may constitute an undue hardship. 
But if other employees complain because an individual with 
a disability is allowed to take additional unpaid leave or to 
have a special flexible work schedule as a reasonable 
accommodation, such complaints or other negative reactions 
would not constitute an undue hardship. 

For example: If an employee objects to working with an 
individual who has a disability because the employee feels 
uncomfortable or dislikes being near this person, this would 
not constitute an undue hardship. In this case, the problem 
is caused by the employee's fear or prejudice toward the 
individual's disability, not by an accommodation. 

Problems of employee morale and employee negative attitudes 
should be addressed by the employer through appropriate 
consultations with supervisors and, where relevant, with union 
representatives. Employers also may wish to provide supervisors, 
managers and employees with "awareness" training, to help 
overcome fears and misconceptions about disabilities, and to inform 
them of the employer's obligations under the ADA. 

Other Cost Issues 

An employer may not claim undue hardship simply because the cost of 
an accommodation is high in relation to an employee's wage or salary. 
When enacting the ADA "factors" for determining undue hardship, 
Congress rejected a proposed amendment that would have established an 
undue hardship if an accommodation exceeded 10% of an individual's 
salary. This approach was rejected because it would unjustifiably harm 
lower-paid workers who need accommodations. Instead, Congress clearly 
established that the focus for determining undue hardship should be the 
resources available to the employer. 
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If an employer finds that the cost of an accommodation would impose an 
undue hardship and no funding is available from another source, an 
applicant or employee with a disability should be offered the option of 
paying for the portion of the cost that constitutes an undue hardship, or 
of providing the accommodation. 

For example: If the cost of an assistive device is $2000, and an 
employer believes that it can demonstrate that spending more than 
$1500 would be an undue hardship, the individual with a disability 
should be offered the option of paying the additional $500. Or, if 
it would be an undue hardship for an employer to purchase 
brailling equipment for a blind applicant, the applicant should be 
offered the option of providing his own equipment (if there is no 
other effective accommodation that would not impose an undue 
hardship). 

The terms of a collective bargaining agreement may be relevant 
in determining whether an accommodation would impose an 
undue hardship. 

For example: A worker who has a deteriorated disc condition 
and cannot perform the heavy labor functions of a machinist job, 
requests reassignment to a vacant clerk's job as a reasonable 
accommodation. If the collective bargaining agreement has specific 
seniority lists and requirements governing each craft, it might be 
an undue hardship to reassign this person if others had seniority 
for the clerk's job. 

However, since both the employer and the union are covered by 
the ADA's requirements, including the duty to provide a reasonable 
accommodation, the employer should consult with the union and 
try to work out an acceptable accommodation. 

To avoid continuing conflicts between a collective bargaining agreement 
and the duty to provide reasonable accommodation, employers may find it 
helpful to seek a provision in agreements negotiated after the effective 
date of the ADA permitting the employer to take all actions necessary to 
comply with this law. (See Chapter VII.) 

3.10 Examples of Reasonable Accommodations 

1. Making Facilities Accessible and Usable 

The ADA establishes different requirements for accessibility under 
different sections of the Act. A private employer's obligation to 
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make its facilities accessible to its job applicants and employees 
under Title I of the ADA differs from the obligation of a place of 
public accommodation to provide access in existing facilities to 
its customers and clients, and from the obligations of public 
accommodations and commercial facilities to provide 
accessibility in renovated or newly constructed buildings under 
Title III of the Act. The obligation of a state and local 
government to provide access for applicants and employees under 
Title I also differs from its obligation to provide accessibility under 
Title II of the ADA. · 

The employer's obligation under Title I is to provide access for an 
individual applicant to participate in the job application process, 
and for an individual employee with a disability to perform the 
essential functions of his/her job, including access to a building, to 
the work site, to needed equipment, and to all facilities used by 
employees. The employer must provide such access unless it would 
cause an undue hardship. 

Under Title I, an employer is not required to make its existing 
facilities accessible until a particular applicant or employee with a 
particular disability needs an accommodation, and then the 
modifications should meet that individual's work needs. The 
employer does not have to make changes to provide access in 
places or facilities that will not be used by that individual for 
employment related activities or benefits. 

In contrast, Title III of the ADA requires that places of public 
accommodation (such as banks, retail stores, theaters, hotels and 
restaurants) make their goods and services accessible generally, to 
all people with disabilities. Under Title III, existing buildings and 
facilities of a public accommodation must be made accessible by 
removing architectural barriers or communications barriers that are 
structural in nature, if this is "readily achievable." If this is not 
"readily achievable," services must be provided to people with 
disabilities in some alternative manner if this is "readily 
achievable." 

The obligation for state and local governments to provide "program 
accessibility" in existing facilities under Title II also differs frJm 
their obligation to provide access as employers under Title I. Title 
II requires that these governments operate each service, program 
or activity in existing facilities so that, when viewed in its entirety, 
it is readily accessible to and useable by persons with disabilities, 
unless this would cause a "fundamental alteration" in the nature of 
the program or service, or would result in "undue financial and 
administrative burdens." 
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In addition, privat.e employers that occupy commercial facilities or 
operat.e places of public accommodation and stat.e and local 
governments must conform to more extensive accessibility 
requirements under Title Ill and Title n when making alterations 
to existing facilities or undertaking new construction. (see 
Requirements for Renovation and New Construction below.) 

The accessibility requirements under Title Il and Ill are 
established in Department of Justice regulations. Employers may 
contact the Justice Department's Office on the Americans with 
Disabilities Act for information on these requirements and for 
copies of the regulations with applicable accessibility guidelines (see 
Resource Directorv). 

When making changes to meet an individual's needs under Title l, 
an employer will find it helpful to consult the applicable 
Department of Justice accessibility guidelines as a starting point. 
It is advisable to make changes that conform to these guidelines, if 
they meet the individual's needs and do not impose an undue 
hardship, since such changes will be useful in the future for 
accommodating others. However, even if a modification meets the 
standards required under Title II or m, further adaptations may 
be needed to meet the needs of a particular individual. 

For example: A restroom may be modified to meet 
standard accessibility requirements (including wider door and 
stalls, and grab bars in specified locations) but it may be 
necessary to install a lower grab bar for a very short person 
in a wheelchair so that this person can transfer from the 
chair to the toilet. 

Although the requirement for accessibility in employment is 
triggered by the needs of a particular individual, employers should 
consider initiating changes that will provide general accessibility, 
particularly for job applicants, since it is likely that people with 
disabilities will apply for jobs in the future. 

For example: Employment offices and interview facilities 
should be accessible to people using wheelchairs and others 
with mobility impairments. Plans also should be in place for 
making job information accessible and for communicating 
with people who have visual or hearing impairments. (See 
Chapter V. for additional guidance on accommodation in the 
application process.) 
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Accessibility to Perform the Essential Functions of the Job 

The obligation to provide accessibility for a qualified individual 
with a disability includes accessibility of the job site itself and all 
work-related facilities. 

Examples of accommodations that may be needed to make facilities 
accessible and usable include: 

• installing a ramp· at the entrance to a building; 

• removing raised thresholds; 

• reserving parking spaces close to the work site that are wide 
enough to allow people using wheelchairs to get in and out 
of vehicles; 

• making restrooms accessible, including toilet stalls, sinks, 
soap, and towels; 

• rearranging office furniture and equipment; 

• making a drinking fountain accessible (for example, by 
installing a paper cup dispenser); 

• making accessible, and providing an accessible "path of 
travel" to, equipment and facilities used by an employee, 
such as copying machines, meeting and training rooms, 
lunchrooms and lounges; 

• removing obstacles that might be potential hazards in the 
path of people without vision; 

• adding flashing lights when alarm bells are normally used, 
to alert an employee with a hearing impairment to 
emergencies. 

Requirements for Renovation or New Construction 

While an employer's requirements for accessibility under Title I 
relate to accoinmodation of an individual, as described above, 
employers will have more extensive accessibility requirements 
under Title II or III of the ADA if they make renovations to their 
facilities or undertake new construction. 
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Title III of the ADA requires that any alterations to, or new 
construction of "commercial facilities," as well as places of 
public accommodation, made after January 26, 1992, must 
conform to the "ADA Accessibility Guidelines" (incorporated in 
Department of Justice Title III regulations). "Commercial facilities" 
are defined as any nonresidential facility whose operations affect 
commerce, including office buildings, factories and warehouses; 
therefore, the facilities of most employers will be subject t.o this 
requirement. An alteration is any change that affects the 
"usability" of a facility;· it does not include normal maintenance, 
such as painting, roofing or changes to mechanical or electrical 
systems, unless the changes affect the "usability" of the facility. 

For example: If, during remodeling or renovation, a 
doorway is relocated, the new doorway must be wide enough 
to meet the requirements of the ADA Accessibility 
Guidelines. 

Under Title III, all newly constructed public accommodations and 
commercial facilities for which the last building permit is certified 
after January 26, 1992, and which are occupied after January 26, 
1993, must be accessible in accordance with the standards of the 
ADA Accessibility Guidelines. However, Title III does not require 
elevat.ors in facilities under 3 st.ories or with less than 3000 square 
feet per floor, unless the building is a shopping center, mall, 
professional office of a health provider, or public transportation 
station. · 

Under Title II, any alterations to, or new construction of, State or 
local government facilities made after January 26, 1992, must 
conform either with the ADA Accessibility Guidelines (however, the 
exception regarding elevat.ors does not apply t.o State or local 
governments) or with the Uniform Federal Accessibility Standards. 
Facilities under design on January 26, 1992 must comply with this 
requirement if bids were invited after that date. 

Providing accessibility in remodeled and new buildings usually can 
be accomplished at minimal additional cost. Over time, fully 
accessible new and remodeled buildings will reduce the need for 
many types of individualized reasonable accommodations. 
Employers planning alterations to their facilities or new 
construction should contact the Office on the Americans with 
Disabilities Act in the U.S. Department of Justice for 
information on accessibility requirements, including the ADA 
Accessibility Guidelines and the Uniform Federal Accessibility 
Guidelines. Employers may get specific technical information and 
guidance on accessibility by calling, toll-free, the Architectural and 
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Transportation Barriers Compliance Board, at 1-800-USA-ABLE. 
(See Resource Directory.) 

Job Restructuring 

Job restructuring or job modification is a form of reasonable 
accommodation which enables many qualified individuals with 
disabilities to perform jobs effectively. Job restructuring as a 
reasonable accommodation may involve reallocating or 
redistributing the marginal functions of a job. However, an 
employer is not required to reallocate essential functions of a job 
as a .reasonable accommodation. Essential functions, by definition, 
are those that a qualified individual must perform, with or without 
an accommodation. 

For example: Inspection of identification cards is generally 
an essential function of the job of a security job. If· a person 
with a visual impairment could not verify the identification 
of an individual using the photo and other information on 
the card, the employer would not be required to transfer this 
function to another employee. 

Job restructuring frequently is accomplished by exchanging 
marginal functions of a job that cannot be performed by a person 
with a disability for marginal job functions performed by one or 
more other employees. 

For example: An employer may have two jobs, each 
containing essential functions and a number of marginal 
functions. The employer may hire an individual with a 
disability who can perform the essential functions of one job 
and some, but not all, of the marginal functions of both jobs. 
As an accommodation, the employer may redistribute the 
marginal functions so that all of the functions that can be 
performed by the person with a disability are in this person's 
job and the remaining marginal functions are transferred to 
the other job. 

Although an employer is not required to reallocate essential job 
functions, it may be a reasonable accommodation to modify the 
essential functions of a job by changing when or how they are 
done. 
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For example: 

• An essential function that is usually performed in the 
early morning might be rescheduled to be performed 
later in the day, if an individual has a disability that 
makes it impossible to perform this function in the 
morning, and this would not cause an undue hardship. 

• A person who has a disability that makes it difficult to 
write might be allowed to computerize records that 
have been maintained manually. 

• A person with mental retardation who can perform job 
tasks but has difficulty remembering the order in 
which to do the tasks might be provided with a list to 
check off each task; the checklist could be reviewed by 
a supervisor at the end of the day. 

Technical assistance in restructuring or modifying jobs for 
individuals with specific limitations can be obtained from state 
vocational rehabilitation agencies and other organizations with 
expertise in job analysis and job restructuring for people with 
various disabilities. (See Job Restructuring and Job Modification 
in Resource Directorv Index.) 

3. Modified Work Schedules 

An employer should consider modification of a regular work 
schedule as a reasonable accommodation unless this would cause 
an undue hardship. Modified work schedules may include 
flexibility in work hours or the work week, or part-time work, 
where this will not be an undue hardship. 

Many people with disabilities are fully qualified to perform jobs 
with the accommodation of a modified work schedule. Some people 
are unable to work a standard 9-5 work day, or a standard 
Monday to Friday work week; others need some adjustment to 
regular schedules. 

Some examples of modified work schedules as a reasonable 
accommodation: 

• An accountant with a mental disability required two hours 
off, twice weekly, for sessions with a psychiatrist. He was 
permitted to take longer lunch breaks and ~ make up the 
time by working later on those days. 
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• A machinist has diabetes and must follow a strict schedule 
to keep blood sugar levels stable. She must eat on a regular 
schedule and take insulin at set times each day. This 
means that she cannot work the normal shift rotations for 
machinists. As an accommodation, she is assigned to one 
shift on a permanent basis. 

• An employee who needs kidney dialysis treatment is unable 
to work on two days because his treatment is only available 
during work hours on weekdays. Depending on the nature 
of his work and the nature of the employer's operation, it 
may be possible, without causing an undue hardship, for him 
to work Saturday and Sunday in place of the two weekdays, 
to perform work assignments at home on the weekend, or to 
work three days a week as part-time employee. 

People whose disabilities may need modified work schedules include 
those who require special medical treatment for their disability 
(such as cancer patients, people who have AIDS, or people with 
mental illness); people who need rest periods (including some 
people who have multiple sclerosis, cancer, diabetes, respiratory 
conditions, or mental illness); people whose disabilities (such as 
diabetes) are affected by eating or sleeping schedules; and people 
with mobility and other impairments who find it difficult to use 
public transportation during peak hours, or who must depend upon 
special para-transit schedules. 

4. Flexible Leave Policies 

Flexible leave policies should be considered as a reasonable 
accommodation when people with disabilities require time off from 
work because of their disability. An employer is not required to 
provide additional paid leave as an accommodation, but should 
consider allowing use of accrued leave, advanced leave, or leave 
without pay, where this will not cause an undue hardship. 

People with disabilities may require special leave for a number of 
reasons related to their disability, such as: 

• medical treatment related to the disability; 

• repair of a prosthesis or equipment; 
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• temporary adverse conditions in the work environment (for 
example, an air-conditioning breakdown causing temperature 
above 85 degrees could seriously harm the condition of a 
person with multiple sclerosis); 

• training in the use of an assistive device or a dog guide. 
(However, if an assistive device is used at work and provided 
as a reasonable accommodation, and if other employees 
receive training during work hours, the disabled employee 
should receive training on this device during work hours, 
without need to take leave.) 

5. Reassignment to a Vacant Position 

In general, the accommodation of reassignment should be 
considered only when an accommodation is not possible in an 
employee's present job, or when an accommodation in the 
employee's present job would cause an undue hardship. 
Reassignment also may be a reasonable accommodation if both 
employer and employee agree that this is more appropriate than 
accommodation in the present job. 

Consideration of reassignment is only required for employees. An 
employer is not required to consider a different position for a job 
applicant if s/he is not able to perform the essential functions of 
the position s/he is applying for, with or without reasonable 
accommodation. 

Reassignment may be an appropriate accommodation when an 
employee becomes disabled, when a disability becomes more severe, 
or when changes or technological developments in equipment affect 
the job performance of an employee with a disability. If there is 
no accommodation that will enable the person to perform the 
present job, or if it would be an undue hardship for the employer 
to provide such accommodation, reassignment should be considered. 

Reassignment may not be used to limit, segregate, or otherwise 
discriminate against an employee with a disability. An employer 
may not reassign people with disabilities only to certain 
undesirable positions, or only to certain offices or facilities. 

Reassignment should be made to a position equivalent to the one 
presently held in terms of pay and other job status, if the 
individual is qualified for the position and if such a position is 
vacant or will be vacant within a reasonable amount of time. A 
"reasonable amount of time" should be determined on a case-by-
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case basis, considering relevant factors such as the types of jobs for 
which the employee with a disability would be qualified; the 
frequency with which such jobs become available; the employer's 
general policies regarding reassignments of employees; and any 
specific policies regarding sick or injured employees. 

For example: If there is no vacant position available at the 
time that an individual with a disability requires a 
reassignment, but the employer knows that an equivalent 
position for which this person is qualified will become vacant 
within one or two weeks, the employer should reassign the 
individual to the position when it becomes available. 

An employer may reassign an individual to a lower graded position 
if there are no accommodations that would enable the employee to 
remain in the current position and there are no positions vacant or 
soon to be vacant for which the employee is qualified (with or 
without an accommodation). In such a situation, the employer 
does not have to maintain the individual's salary at the level of 
the higher graded position, unless it does so for other employees 
who are reassigned to lower graded positions. 

An employer is not required to create a new job or to bump 
another employee from a job in order to provide reassignment as a 
reasonable accommodation. Nor is an employer required to 
promote an individual with a disability to make such an 
accommodation. 

6. Acquisition or Modification of Equipment and Devices 

Purchase of equipment or modifications to existing equipment may 
be effective accommodations for people with many types of 
disabilities. 

There are many devices that make it possible for people to 
overcome existing barriers to performing functions of a job. These 
devices range from very simple solutions, such as an elastic band 
that can enable a person with cerebral palsy to hold a pencil and 
write, to "high-tech" electronic equipment that can be operated with 
eye or head ~ovements by people who cannot use their hands. 

There are also many ways to. modify standard equipment so as to 
enable people with different functional limitations to perform jobs 
effectively and safely. 

111-25 

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 21 of 398



Many of these assistive devices and modifications are inexpensive. 

Frequently, applicants and employees with disabilities can suggest 

effective low cost devices or equipment. They have had a great 

deal of experience in accommodating their disabilities, and many 

are informed about new and available equipment. Where the job 

requires special adaptations of equipment, the employer and the 

applicant or employee should use the process described earlier (see 

3.8) to identify the exact functional abilities and limitations of the 

individual in relation to functional job needs, and to determine 

what type of assistance may be needed. 

There are many sources of technical assistance to help identify and 

locate devices and equipment for specific job applications. An 

employer may be able to get information needed simply by 

telephoning the Job Accommodation Network, a free consulting 

service on accommodations, or other sources listed under 
"Accommodations" in the Resource Directory. Employers who need 

further assistance may use resources such as vocational 
rehabilitation specialists, occupational therapists and Independent 

Living Centers who will come on site to conduct a job analysis and 

recommend appropriate equipment or job modifications. 

As indicated above (see 3.4), an employer is only obligated to 

provide equipment that is needed to perform a job; there is no 

obligation to provide equipment that the individual uses regularly 

in daily life, such as glasses, a hearing aid or a wheelchair. 

However, as previously stated, the employer may be obligated to 

provide items of this nature if special adaptations are required to 

perform a job. 

For example: It may be a reasonable accommodation to 
provide an employee with a motorized wheelchair if her job 
requires movement between buildings that are widely 
separated, and her disability prevents her operation of a 
wheelchair manually for that distance, or if heavy, deep-pile 

carpeting prevents operation of a manual wheelchair. 

In some cases, it may be a reasonable accommodation to allow an 

applicant or employee to provide and use equipment that an 

employer would not be obligated to provide. 

For example: It would be a reasonable accommodation to 

allow an individual with a visual disability to provide his 
own guide dog. 

Some examples of equipment and devices that may be reasonable 

accommodations: 
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• TDDs (Telecommunication Devices for the Deaf) make it 
possible for people with hearing and/or speech impairments 
to communicate over the telephone; 

• telephone amplifiers are useful for people with hearing 
impairments; 

• special software for standard computers and other equipment 
can enlarge print· or convert print documents to spoken 
words for people with vision and/or reading disabilities; 

• tactile markings on equipment in brailled or raised print are 
helpful to people with visual impairments; 

• telephone headsets and adaptive light switches can be used 
by people with cerebral palsy or other manual disabilities; 

• talking calculators can be used by people with visual or 
reading disabilities; 

• speaker phones may be effective for people who are amputees 
or have other mobility impairments. 

Some examples of effective low cost assistive devices as reported by 
the Job Accommodation Network and other sources: 

• a timer with an indicator light allowed a medical 
technician who was deaf to perform laboratory tests. Cost 
$27.00; 

• a clerk with limited use of her hands was provided a "lazy 
susan" file holder that enabled her to reach all materials 
needed for her job. Cost $85.00; 

• A groundskeeper who had limited use of one arm was 
provided a detachable extension arm for a rake. This 
enabled him to grasp the handle on the extension with the 
impaired hand and control the rake with the functional arm. 
Cost $20.00; 

• A desk layout was changed from the right to left side to 
enable a data entry operator who is visually impaired to 
perform her job. Cost $0; 
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• A telephone amplifier designed to work with a hearing aid 
allowed a plant worker to retain his job and avoid transfer 
to a lower paid job. Cost $24.00; 

• A blind receptionist was provided a light probe which 
allowed her to determine which lines on the switchboard 
were ringing, on hold, or in use. (A light-probe gives an 
audible signal when held over an illuminated source.) Cost 
$50.00 to $100.0~; 

• A person who had use of only one hand, working in a food 
service position could perform all tasks except opening cans. 
She was provided with a one-handed can opener. Cost 
$35.00; 

• Purchase of a light weight mop and a smaller broom enabled 
an employee with Downs syndrome and congenital heart 
problems to do his job with minimal strain. Cost under $40; 

• A truck driver had carpal tunnel syndrome which limited his 
wrist movement and caused extreme discomfort in cold 
weather. A special wrist splint used with a glove designed 
for skin divers made it possible for him to drive even in 
extreme weather conditions. Cost $55.00; 

• A phone headset allowed an insurance salesman with 
cerebral palsy to write while talking to clients. Rental cost 
$6.00 per month; 

• A simple cardboard form, called a "jig" made it possible for 
a person with mental retardation to properly fold jeans as a 
stock clerk in a retail store. Cost $0. 

Many recent technological innovations make it possible for people 
with severe disabilities to be very productive employees. Although 
some of this equipment is expensive, Federal tax credits, tax 
deductions, and other sources of financing are available to help pay 
for higher cost equipment. · 

For example: A company hired a person who was legally 
blind as a computer operator. The State Commission for the 
Blind paid half of the cost of a braille terminal. Since all 
programmers were provided with computers, the cost of the 
accommodation to this employer was only one-half of the 
difference in cost between the braille terminal and a regular 
computer. A smaller company also would be eligible for a 
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tax credit for such cost. (See Tax Credit for Small Business, 
4.la below) 

For sources of information and technical assistance to help 
employers develop or locate "assistive devices and equipment," see 
this listing in the Index to the Resource Directorv. · 

7. Adjusting and Modifying Examinatio~, Training 
Materials, and Policies 

An employer may be required to modify, adjust, or make other 
reasonable accommodations in the ways that tests and training are 
administered in order to provide equal employment opportunities 
for qualified individuals with disabilities. Revisions to other 
employment policies and practices also may be required as 
reasonable accommodations. 

a. Tests and Examinations 

Accommodations may be needed to assure that tests or 
examinations measure the actual ability of an individual to 
perform job functions, rather than reflecting limitations 
caused by the disability. The ADA requires that tests be 
given to people who have sensory, speaking, or manual 
impairments in a format that does not require the use of the 
impaired skill, unless that is the job-related skill the test is 
designed to measure. 

For example: An applicant who has dyslexia, which 
causes difficulty in reading, should be given an oral 
rather than a written test, unless reading is an 
essential function of the job. Or, an individual with a 
visual disability or a learning disability might be 
allowed more time to take a test, unless the test is 
designed to measure speed required on a job. 

The employer is only required to provide a reasonable 
accommodation for a test if the individual with a disability 
requests such an accommodation. But the employer has an 
obligation to inform job applicants in advance that a test will 
be given, so that an individual who needs an accommodation 
can make such a request. (See Chapter V. for further 
guidance on accommodations in testing.) 
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b. Training 

Reasonable accommodation should be provided, when needed, 
to give employees with disabilities equal opportunity for 
training to perform their jobs effectively and to progress in 
employment. Needed accommodations may include: 

• providing accessible training sites; 

• providing training materials in alternate formats to 
accommodate a disability. 

For example: An individual with a visual disability 
may need training materials on tape, in large print, or 
on a computer diskette. A person with mental 
retardation may need materials in simplified language 
or may need help 1n understanding test instructions; 

• modifying the manner in which training is provided. 

For example: It may be a reasonable accommodation 
to allow more time for training or to provide extra 
assistance to people with learning disabilities or people 
with mental impairments. 

Additional guidance on accommodations in training is 
provided in Chapter VII. 

c. Other Policies 

Adjustments to various existing policies may be necessary to 
provide reasonable accommodation. As discussed above (see 
3.10.3 and 3.10.4), modifications to existing leave policies 
and regular work hours may be required as accommodations. 
Or, for example, a company may need to modify a policy 
prohibiting animals in the work place, so that a visually 
impaired person can use a guide dog. Policies on providing 
information to employees may need adjustment to assure 
that all information is available in accessible formats for 
employees with disabilities. Policies on emergency 
evacuations should be adjusted to provide effective 
accommodations for people with different disabilities. (See 
Chapter VIl). 
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( 8. Providing Qualified Readers 

It may be a reasonable accommodation to provide a reader 
for a qualified individual with a disability, if this would not 
impose an undue hardship. 

For example: A court has held under the 
Rehabilitation Act that it was not an undue hardship 
for a large .state agency to provide full-time readers for 
three blind employees, in view of its very substantial 
budget. However, it may be an undue hardship for a 
smaller agency or business to provide such an 
accommodation. 

In some job situations a reader may be the most effective 
and efficient accommodation, but in other situations 
alternative accommodations may enable an individual with a 
visual disability to perform job tasks just as effectively. 

When an applicant or employee has a visual disability, the 
employer and the individual should use the "process" outlined 
in 3.8 above to identify specific limitations of the individual 
in relation to specific needs of the job and to assess possible 
accommodations. 

For example: People with visual impairments 
perform many jobs that do not require reading. Where 
reading is an essential job function, depending on the 
nattire of a visual impairment and the nature of job 
tasks, print magnification equipment or a taJJdng 
computer may be more effective for the individual and 
less costly for an employer than providing another 
employee as a reader. Where an individual has to 
read lengthy documents, a reader who transcribes 
documents onto tapes may be a more effective 
accommodation. 

Providing a reader does not mean that it is necessary to hire 
a full-time employee for this service. Few jobs require an 
individual to spend all day reading. A reader may be a 
part-time employee or full-time employee who performs other 
duties. However, the person who reads to a visually 
impaired employee must read well enough to enable the 
individual to perform his or her job effectively. It would not 
be a reasonable accommodation to provide a reader whose 
poor skills hinder the job performance of the individual with 
a disability. 
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9. Providing Qualified Interpreters 

Providing an interpreter on an "as-needed" basis may be a 
reasonable accommodation for a person who is deaf in some 
employment situations, if this does not impose an undue 
hardship. 

If an individual with a disability is otherwise qualified to 
perform essentialjob functions, the employer's basic 
obligation is to provide an accommodation that will enable 
this person to perform the job effectively. A person who is 
deaf or hearing-impaired should be able to communicate 
effectively with others as required by the duties of the job. 
Identifying the needs of the individual in relation to specific 
job tasks will determine whether or when an interpreter may 
be needed. The resources available to the employer would be 
considered in determining whether it would be an undue 
hardship to provide such an accommodation. 

For example: It may be necessary to obtain a 
qualified interpreter for a job interview, because for 
many jobs the applicant and interviewer must 
communicate fully and effectively to evaluate whether 
the applicant is qualified to do the job. Once hired, 
however, if the individual is doing clerical work, ( 
research, computer applications, or other job tasks that 
do not require much verbal communication, an 
interpreter may only be needed occasionally. 
Interpretation may be necessary for training situations, 
staff meetings or an employee party, so that this 
person can fully participate in these functions. 
Communication on the job may be handled through 
different means, depending on the situation, such as 
written notes, "signing" by other employees who have 
received basic sign language training, or by typing on 
a computer or typewriter. 

People with hearing impairments have different 
communication needs and use different modes of 
communication. Some use signing in American Sign 
Language, but others use sign language that has different 
manual codes. Some people rely on an oral interpreter who 
silently mouths words spoken by others to make them easier 
to lip read. Many hearing-impaired people use their voices 
to communicate, and some combine talking and signing. The 
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individual should be consulted to determine the most 
effective means of communication. 

Communication between a person who is deaf and others 
through a supervisor and/or co-worker with basic sign 
language training may be sufficient in many job . situations. 
However, where extensive discussions or complex subject 
matter is involved, a trained interpreter may be needed to 
provide effective communication. Experienced interpreters 
usually have received special training and may be certified 
by a professional interpreting organization or · state or local 
Commission serving people who are deaf. (See Resource 
Directory Index listing of "Interpreters" for information about 
interpreters and how to obtain them). 

10. Other Accommodations 

There are many other accommodations that may be effective 
for· people with different disabilities in different jobs. The 
examples of accommodations in EEOC regulations and the 
examples in this Manual are not the only types of 
accommodations that may be required. Some other 
accommodations that may be appropriate include: 

• malcing transportation provided by the employer 
accessible; 

• providing a personal assistant for certain job-related 
functions, such as a page turner for a person who has 
no hands, or a travel attendant to act as a sighted 
guide to assist a blind employee on occasional business 
trips. 

• use of a job coach for people with mental retardation 
and other disabilities who benefit from individualized 
on-the job training and services provided at no cost by 
vocational rehabilitation agencies in "supported 
employment" programs. (See Resource Directory Index 
for "Supported Employment.") 
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3.11 Financial and Technical Assistance for Accommodations 

a. Financial Assistance 

There are several sources of financial assistance to help employers 
make accommodations and comply with ADA requirements. 

1. Tax Credit for Small Business (Section 44 of the Internal 
Revenue Code) 

In 1990, Congress established a special tax credit to help 
smaller employers make accommodations required by the 
ADA. An eligible small business may take a tax credit of up 
to $5000 per year for accommodations made to comply with 
the ADA. The credit is available for one-half the cost of 
"eligible access expenditures" that are more than $250 but 
less than $10,250. 

For example: If an accommodation cost $10,250, an 
employer could get a tax credit of $5000 ($10,250 
minus $250, divided by 2). If the accommodation cost 
$7000, a tax credit of $3375 would be available. 

An eligible small business is one with gross receipts of $1 
million or less for the taxable year, .QI 30 or fewer full time 
employees. 

"Eligible access expenditures" for which the tax credit 
may be taken include the types of accommodations required 
under Title I of the ADA as well as accessibility 
requirements for commercial facilities and places of public 
accommodation under Title Ill. ''Eligible access 
expenditures" include: 

• removal of architectural, communication, physical, or 
transportation barriers to make the business accessible 
to, or usable by, people with disabilities. 

• providing qualified interpreters or other methods to 
make communication accessible to people with hearing 
disabilities; 

• providing qualified readers, taped texts, or other 
methods to make information accessible to people with 
visual disabilities; and/or 
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• acquiring or modifying equipment or devices for people 
with disabilities. 

To be eligible for the tax credit, changes made to remove 
barriers or to provide services, materials or equipment must 
meet technical standards of the ADA Accessibility Guidelines, 
where applicable. (See p. above.) 

2. Tax Deduction for Architectural and Transportation 
Barrier Removal (Section 190 of the Internal Revenue 
Code) 

Any business may take a full tax deduction, up to $15,000 
per year, for expenses of removing specified architectural or 
transportation barriers. Expenses covered include costs of 
removing barriers created by steps, narrow doors, inaccessible 
parking spaces, toilet facilities, and transportation vehicles. 
Both the tax credit and the tax deduction are available to 
eligible small businesses. 

For example: H a small business makes a qualified 
expenditure of $24,000, it may take the $5000 tax 
credit for the initial $10,250 and, if the remaining 
$13,750 qualifies under Section 190, may deduct that 
amount from its taxable income. However, a business 
may not receive a double benefit for the same expense: 
for example, it may not take both the tax credit and 
the tax deduction for $10,000 spent to renovate 
bathrooms. 

Information on the Section 44 tax credit and the Section 190 
tax deduction can be obtained from a local IRS office, or by 
contacting the Office of Chief Counsel, Internal Revenue 
Service. (See Resource Directorv.) 

3. Targeted Jobs· Tax Credit 

Tax credits also are available under the Targeted Jobs Tax 
Credit Program (TJTCP) for employers who hire individuals 
with disabilities referred by state or local vocational 
rehabilitation agencies, State Commissions on the Blind and 
the U.S. Department of Veterans Affairs and certified by a 
State Employment Service. This program promotes hiring of 
several "disadvantaged" groups, including people with 
disabilities. 
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Under the TJTCP, a tax credit may be taken for 40% of the 
first $6000 of an employee's first-year salary. This program 
must be reauthorized each year by Congress, and currently 
has been extended through June 30, 1992. Information 
about this program can be obt.ained from the State 
Employment Services or from State Governor's Committees 
on the Employment of People with Disabilities. (See State 
listings in Resource Directory.) 

4. Other Funding Sources 

State or local vocational rehabilitation agencies and State 
Commissions for the Blind can provide financial assistance 
for equipment and accommodations for their clients. The 
U.S. Department of Veterans Affairs also provides financial 
assistance to disabled veterans for equipment needed to help 
perform jobs. Some organizations that serve people with 
particular types of disabilities also provide financial 
assistance for needed accommodations. Other types of 
assistance may be available in the community. For example, 
some Independent Living Centers provide transportation 
service to the workplace for people with disabilities. For 
further information, see "Financial Assistance for 
Accommodations" in Resource Directory Index. 

b. Technical Assistance 

There are many sources of technical assistance to help employers 
make effective accommodations for people with different disabilities 
in various job situations. Many of these resources are available 
without cost. Major resources for information, assistance, and 
referral to local specialized resources are 10 new ADA Regional 
Business and Disability Technical Assistance Centers that 
have been funded by Congress specifically to help implement the 
ADA. These Centers have been established t.o provide information, 
training and technical assistance to employers and all other 
entities covered by the ADA and to people with disabilities. The 
Centers also can refer employers to local technical assistance 
sources. (See ADA Regional Business and Disability Technical 
Assistance Centers in Resource Directory.) Other resources 
include: 

• State and local vocational rehabilitation agencies 
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• Independent Living Centers in some 400 communities 

around the country provide technical assistance to employers 
and people with disabilities on accessibility and other 
accommodations and make referrals to specialized sources of 
assistance. 

• The Job Accommodation Network (JAN) a free national 
consultant service, available through a toll-free number, 
helps employers make individualized accommodations. 

• ABLEDATA, a computerized database of disability-related 
products and services, conducts customized information 
searches on worksite modifications, assistive devices and 
other accommodations. 

• The President's Committee on Employment of People 
with Disabilities provides technical information, including 
publications with practical guidance on job analysis and 
accommodations. 

• Governors' Committees on Employment of People with 
Disabilities in each State, allied with the President's 
Committee, are local resources of information and technical 
assistance. 

These and many other sources of specialized technic81 assistance 
are listed in the Resource Directory. The Index to the Directory 
will be helpful in locating specific types of assistance. 
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( IV. ESTABLISHING NONDISCRIMINATORY 
QUALIFICATION STANDARDS AND SEI,ECTION 
CRITERIA 

4.1 Introduction 

The ADA does not prohibit an employer from establishing job-related 
qualification standards, including education, skills, work experience, and 
physical and mental standards necessary for job performance, health and 
safety. 

The Act does not interfere with an employer's authority to establish 
appropriate job qualifications to hire people who can perform jobs 
effectively and safely, and to hire the best qualified person for a job. 
ADA requirements are designed to assure that people with disabilities 
are not excluded from jobs that they can perform. 

ADA requirements apply to all selection standards and procedures, 
including, but not limited to: 

• education and work experience requirements; 

• physical and mental requirements; 

• safety requirements; 

• paper and pencil tests; 

• physical or psychological tests; 

• interview questions; and 

• rating systems; 

4.2 Overview of Legal Obligations 

• Qualification standards or selection criteria that screen out or tend 
to screen out an individual with a disability on the basis of 
disability must be job-related and consistent with business 
necessity. 
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• Even if a standard is job-related and consistent with business 
necessity, if it screens out an individual with a disability on the 
basis of disability, the employer must consider if the individual 
could meet the standard with a reasonable accommodation. 

• An employer is not required to lower existing producti~n standards 
applicable to the quality or quantity of work for a given job in 
considering qualifications of an individual with a disability, if these 
standards are uniformly applied to all applicants and employees in 
that job. 

• If an individual with a disability cannot perform a marginal 
function of a job because of a disability, an employer may base a 
hiring decision only on the individual's ability to perform the 
essential functions of the job, with or without a reasonable 
accommodation. 

What is Meant by "Job-Related" and ''Consistent with 
B118iness NeceasitY'7 

1. Job-Related 

If a qualification standard, test or other selection criterion operates 
to screen out an individual with a disability, or a class of such 
individuals on the basis of disability, it must be a legitimate 
measure or qualification for the specific job it is being used for. It 
is not enough that it measures qualifications for a general class of 
jobs. 

For example: A qualification standard for a secretarial job 
of "ability to take shorthand dictation" is not job-related if 
the person in the particular secretarial job actually 
transcribes taped dictation. 

The ADA does not require that a qualification standard or selection 
criterion apply only to the "essential functions" of a job. A "job-
related" standard or selection criterion may evaluate or measure 
all functions of a job and employers may continue to select and 
hire people who can perform all of these functions. It is only 
when an individual's disability prevents or impedes performance of 
marginal job functions that the ADA requires the employer to 
evaluate this individual's qualifications solely on his/her ability to 
perform the essential functions of the job, with or without an 
accommodation. 
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2. 

For example: An employer has a job opening for an 
administrative assistant. The essential functions of the job 
are administrative and organizational. Some occasional 
typing has been part of the job, but other clerical staff are 
available who can perform this marginal job function. There 
are two job applicants. One has a disability that makes 
typing very difficult, the other has no disability and can 
type. The employer may not refuse to hire the first 
applicant because of her inability to type, but must base a 
job decision on the relative ability of each applicant to 
perform the essential administrative and organizational job 
functions, with or without accommodation. The employer 
may not screen out the applicant with a disability because of 
the need to make an accommodation to perform the essential 
job functions. However, if the first applicant could not type 
for a reason not related to her disability (for example, if she 
had never learned to type) the employer would be free to 
select the applicant who could best perform all of the job 
functions. 

Business Necessity 

"Business necessity" will be interpreted under the ADA as it has 
been interpreted by the courts under Section 504 of the 
Rehabilitation Act. 

Under the ADA, as under the Rehabilitation Act: 

If a test or other selection criterion excludes an 
individual with a disability because of the 
disability and does not relate to the essential 
functions of a iob, it is not consistent with 
business necessity. 

This standard is similar to the legal standard under Title VII of 
the Civil Rights Act which provides that a selection procedure 
which screens out a disproportionate number of persons of a 
particular race, sex or national origin "class" must be justified as a 
''business necessity." However, under the ADA the standard may 
be applied to an individual who is screened out by a selection 
procedure because of disability, as well as to a class of persons. It 
is not necessary to make statistical comparisons between a group 
of people with disabilities and people who are not disabled to show 
that a person with a disability is screened out by a selection 
standard. 
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Disabilities vary so much that it is difficult, if not impossible, t.o 
make general determinations about the effect of various standards, 
criteria and procedures on "people with disabilities." Often, there 
may be little or no statistical data t.o measure the impact of a 
procedure on any "class" of people with a particular disability 
compared t.o people without disabilities. As with other 
determinations under the ADA, the exclusionary effect 'of a 
selection procedure usually must be looked at in relation to a 
particular individual who has particular limitations caused by a 
disability. 

Because of these differences, the federal Uniform Guidelines on 
Employee Selection Procedures that apply to selection procedures 
on the basis of race, sex, and national origin under Title VII of the 
Civil Rights Act and other Federal authorities do not apply under 
the ADA t.o selection procedures affecting people with disabilities. 

A standard may be job-related but not justified by business 
necessity, because it does not concern an essential function of a 
job. 

For example: An employer may ask candidates for a 
clerical job if they have a driver's license, because it would 
be desirable t.o have a person in the job who could 
occasionally run e1T81lds or take packages t.o the post office 
in an emergency. This requirement is 'job-related," but it 
relates to an incidental, not an essential, job function. If 
it disqualifies a person who could not obtain a driver's 
license because of a disability, it would not be justified as a 
"business necessity" for purposes of the ADA. 

Further, the ADA requires that even if a qualification standard or 
selection criterion is job-related and consistent with business 
necessity, it may not be used to exclude an individual with a 
disability if this individual could satisfy the legitimate standard or 
selection criterion with a reasonable accommodation. 

For example: It may be job-related and necessary for a 
business to require that a secretary produce letters and other 
documents on a word processor. But it would be 
discriminat.ory t.o· reject a person whose disability prevented 
manual keyboard operation, but who could meet the 
qualification standard using a computer assistive device, if 
providing this device would not impose an undue hardship. 
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· 4.4 Establishing Job-Related Qualification Standards 

The ADA does not restrict an employer's authority to establish needed 
job qualifications, including requirements related to: 

• education; 

• skills; 

• work experience; 

• licenses or certification; 

• physical and mental abilities; 

• health and safety; or 
r 

• other job-related requirements, such as judgment, ability to work 
under pressure or interpersonal skills. 

Physical and Mental Qualification Standards 

An employer may establish physical or mental qualifications that are 
necessary to perform specific jobs (for example, jobs in the transportation 
and construction industries; police and fire fighter jobs; security guard 
jobs) or to protect health and safety. 

However, as with other job qualification standards, if a physical or 
mental qualification standard screens out an individual with a disability 
or a class of individuals with disabilities, the employer must be prepared 
to show that the standard is: 

• job-related and 
• consistent with business necessity. 

Even if a physical or mental qualification standard is job-related and 
necessary for a business, if it is applied to exclude an otherwise qualified 
individual with a disability, the employer must consider whether there is 
a reasonable accommodation that would enable this person to meet the 
standard. The employer does not have to consider such accommodations 
in establishing a standard, but only when an otherwise qualified person 
with a disability requests an accommodation. 

For example: An employer has a forklift operator job. The 
essential function of the job is mechanical operation of the forklift 
machinery. The job has a physical requirement of ability to lift a 
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70 pound weight, because the operator must be able to remove and 
replace the 70 pound battery which powers the forklift. This 
standard is job-related. However, it would be a reasonable 
accommodation to eliminate this standard for an otherwise 
qualified forklift operator who could not lift a 70 pound weight 
because of a disability, if other operators or employees ,are 
available to help this person remove and replace the battery. 

Evaluating Physical and Mental Qualification Standards Under 
the ADA 

Employers generally have two kinds of physical or mental standards: 

1. Standards that may exclude an entire class of individuals with 
disabilities. 

For example: No peraon who has epilepsy, diabetes, or a 
heart or back condition is eligible for a job. 

2. Standards that measure a physical or mental ability needed to 
perform a job. 

For example: The person in the job must be able to lift x 
pounds for x hours daily, or run x miles in x minutes. 

Standards that exclude an entire class of individuals with 
disabilities 

"Blanket" exclusions of this kind usually have been established because 
employers believed them to be necessary for health or safety reasons. 
Such standards also may be used to screen out people who an employer 
fears, or assumes, may cause higher medical insurance or workers' 
compensation costs, or may have a higher rate of absenteeism. 

Employers who have such standards should review them carefully. In 
most cases, they will not meet ADA requirements. 

The ADA recognizes legitimate employer concerns and the requirements 
of other laws for health and safety in the workplace. An employer is not 
required to hire or retain an individual who would pose a "direct threat" 
to health or safety (see below). But the ADA requires an objective 
assessment of a particular individual's current ability to perform a job 
safely and effectively. Generalized 'blanket" exclusions of an entire 
group of people with a certain disability prevent such an individual 
consideration. Such class-wide exclusions that do not reflect up-to-date 
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medical knowledge and technology, or that are based on fears about 
future medical or workers' compensation costs, are unlikely to survive a 
legal challenge under the ADA. (However, the ADA recognizes 
employers' obligations to comply with Federal laws that mandate such 
exclusions in certain occupations. [See Health and Safety Requirements 
of Other Federal or State Laws below.]) 

The ADA requires that: 

• any determination of a .direct threat to health or safety must be 
based on an individualized assessment of objective and specific 
evidence about a particular individual's present ability to perform 
essential job functions, not on general assumptions or speculations 
about a disability. (See Standards Necessary for Health and 
Safety: A "Direct Threat" below). 

For example: An employer who excludes all persons who 
have epilepsy from jobs that require use of dangerous 
machinery will be required to look at the life experience and 
work history of an individual who has epilepsy. The 
individual evaluation should take into account the type of 
job, the degree of seizure control, the type(s) of seizures (if 
any), whether the person has an "aura" (warning of seizure), 
the person's reliability in taking prescribed anti-convulsant 
medication, and any side effects of such medication. 
Individuals who have no seizures because they regularly take 
prescribed medication, or who have sufficient advance 
warning of a seizure so that they can stop hazardous 
activity, would not pose a "direct threat" to safety. 

Standards that measure needed physical or mental ability to 
perform a job 

Specific physical or mental abilities may be needed to perform certain 
types of jobs. 

For example: Candidates for jobs such as airline pilots, 
policemen and firefighters may be required to meet certain physical 
and psychological qualifications. 

In establishing physical or mental standards for such jobs, an employer 
does not have to show that these standards are :Job related," justified by 
"business necessity" or that they relate only to "essential" functions of the 
job. However, if such a standard screens out an otherwise qualified 
individual with a disability, the employer must be prepared to show that 
the standard, as applied, is job-related and consistent with business 
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necessity under the ADA. And, even if this can be shown, the employer 
must consider whether this individual could meet the standard with a 
reasonable accommodation. 

For example: A police department that requires all its officers to 
be able to make forcible arrests and to perform all job functions in 
the department might be able to justify stringent phy~ical 
requirements for all officers, if in fact they are all required to be 
available for any duty in an emergency. 

However, if a position in a mailroom required as a qualification 
standard that the person in the job be able to reach high enough 
to place and retrieve packages from 6-foot high shelves, an 
employer would have to consider whether there was an 
accommodation that would enable a person with a disability that 
prevented reaching that high to perform these essential functions. 
Possible accommodations might include lowering the shelf-height, 
providing a step stool or other assistive device. 

Physical agility tests 

An employer may give a physical agility test to determine physical 
qualifications necessary for certain jobs prior to making a job offer if it is 
simply an agility test and not a medical examination. Such a test would 
not be subject to the prohibition against pre-employment medical 
examinations if given to all similarly situated applicants or employees, 
regardless of disability. However, if an agility test screens out or tends 
to screen out an individual with a disability or a class of such 
individuals because of disability, the employer must be prepared to show 
that the test is job-related and consistent with business necessity and 
that the test or the job cannot be performed with a reasonable 
accommodation. 

It is important to understand the distinction between physical agility 
tests and prohibited pre-employment medical inquiries and examinations. 
One difference is that agility tests do not involve medical examinations 
or diagnoses by a physician, while medical examinations may involve a 
doctor. 

For example: At the pre-offer stage, a police department may 
conduct an agility test to measure a candidate's ability to walk, 
run, jump, or lift in relation to specific job duties, but it cannot 
require the applicant to have a medical screening before taking the 
agility test. Nor can it administer a medical examination before 
making a conditional job offer to this person. 
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Some employers currently may require a medical screening before 
administering a physical agility test to assure that the test will not harm 
the applicant. There are two ways that an employer can handle this 
problem under the ADA: 

• the employer can request the applicant's physician to respond to a 
very restricted inquiry which describes the specific agility test and 
asks: "Can this person safely perform this test?" 

• the employer may administer the physical agility test after making 
a conditional job offer, and in this way may obtain any necessary 
medical information, as permitted under the ADA. (See Chapter 
VI.) The employer may find it more cost-efficient to administer 
such tests only to those candidates who have met other job 
qualifications. 

4.5 Standards Necessary for Health and Safety: A "Direct Threat' 

An employer may require as a qualification standard that an individual 
not pose a "direct threat" to the health or safety of the individual or 
others, if this standard is applied to all applicants for a particular job. 
However, an employer must meet very specific and stringent 
requirements under the ADA to establish that such a "direct threat" 

( exists. 

The employer must be prepared to show that there is: 

• significant risk of substantial harm; 

• the specific risk must be identified; 

• it must be a current risk, not one that is speculative or 
remote; 

• the assessment of risk must be based on objective medical 
or other factual evidence regarding a particular individual; 
and 

• even if a genuine significant risk of substantial harm exists, 
the employer must consider whether the risk can be 
eliminated or reduced below the level of a "direct threat'' by 
reasonable accommodation. 

Looking at each of these requirements more closely: 
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1. Significant risk of substantial harm 

An employer cannot deny an employment opportunity to an 
individual with a disability merely because of a slightly increased 
risk. The employer must be prepared to show that there is a 
significant risk, that is, a high probability of sub~tantial 
harm, if the person were employed. 

The assessment of risk cannot be based on mere speculation 
unrelated to the individual in question. 

For example: An employer cannot assume that a person 
with cerebral palsy who has restricted manual dexterity 
cannot work in a laboratory because s/he will pose a risk of 
breaking vessels with dangerous contents. The abilities or 
limitations of a particular individual with cerebral palsy 
must be evaluated. 

2. The specific risk must be identified 

Han individual has a disability, the employer must identify the 
aspect of the disability that would pose a direct threat, considering 
the following factors: 

• the duration of the risk. 

For example: An elementary school teacher who has 
tuberculosis may pose a risk to the health of children 
in her classroom. However, with proper medication, 
this person's disease would be contagious for only a 
two-week period. With an accommodation of two-weeks 
absence from the classroom, this teacher would not 
pose a "direct threat." 

• the nature and severity of the potential harm. 

For example: A person with epilepsy, who has lost 
consciousness during seizures within the past year, 
might seriously endanger her own life and the lives of 
others if employed as a bus driver. But this person 
would not pose a severe threat of harm if employed in 
a clerical job. 

• the likelihood that the potential harm will occur. 
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For example: An employer may believe that there is 
a risk of employing an individual with HIV disease as 
a teacher. However, it is medically established that 
this disease can only be transmitted through sexual 
contact, use of infected needles, or other entry into a 
person's blood stream. There is little or no likelihood 
that employing this person as a teacher would pose a 
risk of transmitting this disease. 

· and 

• the imminence of the potential harm. 

For example: A physician's evaluation of an 
applicant for a heavy labor job that indicated the 
individual had a disc condition that might worsen in 8 
or 10 years would not be sufficient indication of 
imminent potential harm. 

If the perceived risk to health or safety arises from the behavior of 
an individual with a mental or emotional disability, the employer 
must identify the specific behavior that would pose the "direct 
threat". 

3. The risk must be current. not one that is speculative or 
remote 

The employer must show that there is a current risk -- "a high 
probability of substantial harm" -- to health or safety based on the 
individual's present ability to perform the essential functions of the 
job. A determination that an individual would pose a "direct 
threat" cannot be based on speculation about future risk. This 
includes speculation that an individual's disability may become 
more severe. An assessment of risk cannot be based on 
speculation that the individual will become unable to perform a job 
in the future, or that this individual may cause increa8ed health 
insurance or workers compensation costs, or will have excessive 
absenteeism. (See Insurance, Chapter VII., and Workers' 
Compensation, Chapter IX.) 

4. The assessment of risk must be based on obiective medical 
or other evidence related to a particular individual 

The determination that an individual applicant or employee with a 
disability poses a "direct threat" to health or safety must be based 
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on objective, factual evidence related to that individual's present 
ability to safely perform the essential functions of a job. It cannot 
be based on unfounded assumptions, fears, or stereotypes about the 
nature or effect of a disability or of disability generally. Nor can 
such a determination be based on patronizing assumptions that an 
individual with a disability may endanger himself or herself by 
performing a particular job. 

For example: An employer may not exclude a person with 
a vision impairment from a job that requires a great deal of 
reading because of concern that the strain of heavy reading 
may further impair her sight. 

The determination of a "direct threat" to health or safety must be 
based on a reasonable medical judgement that relies on the most 
CU?Tent medical knowledge and/or the best available objective 
evidence. This may include: 

• input from the individual with a disability; 

• the experience of this individual in previous jobs; 

• documentation from medical doctors, psychologists, 
rehabilitation counselors, physical or occupational 
therapists, or others who have expertise in the 
disability involved and/or direct knowledre of the 
individual with a disability. 

Where the psychological behavior of an employee suggests a threat 
to safety, factual evidence of this behavior also may constitute 
evidence of a "direct threat." An employee's violent, aggressive, 
destructive or threatening behavior may provide such evidence. 

Employers should be careful to assure that assessments of "direct 
threat" to health or safety are based. on CUITent medical knowledge 
and other kinds of evidence listed above, rather than relying on 
generalized and frequently out-of- date assumptions about risk 
associated with certain disabilities. They should be aware that 
Federal contractors who have had similar disability 
nondiscrimination requirements under the Rehabilitation Act have 
had to make substantial backpay and other financial payments 
because they excluded individuals with disabilities who were 
qualified to perform their jobs, based on generalized assumptions 
that were not supported by evidence about the individual 
concerned. 
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Examples of Contractor Cases: 

• A highly qualified experienced worker was rejected for a 
sheet metal job because of a company's general medical 
policy excluding anyone with epilepsy from this job. The 
company asserted that this person posed a danger to himself 
and to others because of the possibility that he might have a 
seizure on the job. However, this individual had been 
seizure-free for 6 years and co-workers on a previous job 
testified that he Carefully followed his prescribed medication 
schedule. The company was found to have discriminated 
against this individual and was required to hire him, 
incurring large back pay and other costs. 

• An applicant who was deaf in one ear was rejected for an 
aircraft mechanic job because the company feared that his 
impairment might cause a future workers' compensation 
claim. His previous work record gave ample evidence of his 
ability to perform the aircraft mechanic job. The company 
was found to have discriminated because it provided no 
evidence that this person would have been a danger to 
himself or to others on the job. 

• An experienced carpenter was not hired because a blood 
pressure reading by the company doctor at the end of a 
physical exam was above the company's general medical 
standard. However, his own doctor provided evidence of 
much lower readings, based on measurements of his blood 
pressure at several times during a physical exam. This 
doctor testified that the individual could safely perform the 
carpenter's job because he had only mild hypertension. 
Other expert medical evidence confirmed that a single blood 
pressure reading was not sufficient to determine if a person 
has hypertension, that such a reading clearly was not 
sufficient to determine if a person could perform a particular 
job, and that hypertension has very different effects on 
different people. In this case, it was found that there was 
merely a slightly elevated risk, and that a remote possibility 
of future injury was not sufficient to disqualify an otherwise 
qualified person . . (Note that while it is possible that a 
person with mild hypertension does not have an impairment 
that "substantially limits a major life activity," in this case 
the person was excluded because he was "regarded as" 
having such an impairment. The employer was still required 
to show that this person posed a "direct threat" to safety.) 
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"Direct Threat'' to Self 

An employer may require that an individual not pose a direct 
threat of harm to his or her own safety or health, as well as to 
the health or safety of others. However, as emphasized above, 
such determinations must be strictly · based on valid medical 
analyses or other objective evidence related to this individual, using 
the factors set out above. A determination that a person might 
cause harm to himself. or herself cannot be based on stereotypes, 
patronizing assumptions about a person with a disability, or 
generalized fears about risks that might occur if an individual with 
a disability is placed in a certain job. Any such determination 
must be based on evidence of specific risk to a particular 
individual. 

For example: An employer would not be required to hire 
an individual disabled by narcolepsy who frequently and 
unexpectedly loses consciousness to operate a power saw or 
other dangerous equipment, if there is no accommodation 
that would reduce or eliminate the risk of harm. But an 
advertising agency could not reject an applicant for a 
copywriter job who has a history of mental illness, based on 
a generalized fear that working in this high stress job 
might trigger a relapse of the individual's mental illness. 
Nor could an employer reject an applicant with a visual or 
mobility disability because of a generalized fear of risks to 
this person in the event of a fire or other emergency. 

5. If there is a sil!lificant risk. reasonable accommodation 
must be considered 

Where there is a significant risk of substantial harm to health 
or safety, an employer still must consider whether there is a 
reasonable accommodation that would eliminate this risk or 
reduce the risk so that it is below the level of a "direct threat." 

For example: A deaf bus mechanic was denied 
employment because the transit authority feared that he 
had a high probability of being injured by buses moving in 
and out of the garage. It was not clear that there was, in 
fact, a "high probability" of harm in this case, but the 
mechanic suggested an effective accommodation that 
enabled him to perform his job with little or no risk. He 
worked in a comer of the garage, facing outward, so that 
he could see moving buses. A co-worker was designated to 
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alert him with a tap on the shoulder if any dangerous 
situation should arise. 

''Direct Threat" and Accommodation in Food Handling Jobs 

The ADA includes a specific application of the "direct threat" standard 
and the obligation for reasonable accommodation in regard to individuals 
who have infectious or communicable diseases that may be transmitted 
through the handling of food. 

The law provides that the U.S. Department of Health and Human 
Services (HHS) must prepare and update annually a list of contagious 
diseases that are transmitted through the handling of food and the 
methods by which these diseases are transmitted. 

When an individual who has one of the listed diseases applies for work 
or works in a job involving food handling, the employer must consider 
whether there is a reasonable accommodation that will eliminate the risk 
of transmitting the disease through handling of food. If there is such an 
accommodation, and it would not impose an undue hardship, the 
employer must provide the accommodation. 

An employer would not be required to hire a job applicant in such a 
situation if no reasonable accommodation is possible. However, an 
employer would be required to consider accommodating an employee by 
reassignment to a position that does not require handling of food, if such 
a position is available, the employee is qualified for it, and it would not 
pose an undue hardship. 

In August 1991, the Centers for Disease Control (CDC) of the Public 
Health Service in HHS issued a list of infectious and communicable 
diseases that are transmitted through handling of food, together with 
information about how these diseases are transmitted. The list of 
diseases is brief. In conformance with established medical opinion, it 
does not include AIDS or the HIV virus. In issuing the list, the CDC 
emphasized that the greatest danger of food-transmitted illness comes 
from contamination of infected food-producing animals and contamination 
in food processing, rather than from handling of food by persons with 
infectious or communicable diseases. The CDC also emphasized that 
proper personal hygiene and sanitation in food-handling jobs were the 
most important measures to prevent transmission of disease. 

The CDC list of diseases that are transmitted through food handling and 
recommendations for preventing such transmission appears in Appendix 
c. 
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4.6 Health and Safety Requirements of Other Federal or State 
Laws 

The ADA recognizes employers' obligations to comply with requirements 
of other laws that establish health and safety standards. However, the 
Act gives greater weight to Federal than to state or local law. 

1. Federal Laws and Regulations 

The ADA does not override health and safety requirements 
established under other Federal laws. If a standard is required by 
another Federal law, an employer must comply with it and does 
not have to show that the standard is job related and consistent 
with business necessity. 

For example: An employee who is being hired to drive a 
vehicle in interstate commerce must meet safety 
requirements established by the U.S. Department of 
Transportation. Employers also must conform to health and 
safety requirements of the U.S. Occupational Safety and 
Health Administration (OSHA). 

However, an employer still has the obligation under the ADA to 
consider whether there is a reasonable accommodation, consistent 
with the standards of other Federal laws, that will prevent 
exclusion of qualified individuals with disabilities who can perform 
jobs without violating the standards of those laws. 

For example: In hiring a person to drive a vehicle in 
interstate commerce, an employer must conform to existing 
Department of Transportation regulations that exclude any 
person with epilepsy, diabetes, and certain other conditions 
from such a job. 

But, for example, if DOT regulations require that a truck 
have 3 grab bars in specified places, and an otherwise 
qualified individual with a disability could perform essential 
job functions with the assistance of 2 additional grab bars, it 
would be a reasonable accommodation to add these bars, 
unless this would be an undue hardship. 

The Department of Transportation, as directed by Congress, 
currently is reviewing several motor vehicle standards that require 
''blanket" exclusions of individuals with diabetes, epilepsy and 
certain other disabilities. 
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2. State and Local Laws 

The ADA does not override state or local laws designed to protect 
public health and safety, except where such laws conflict with ADA 
requirements. This means that if there is a state or local law that 
would exclude an individual with a disability for a particular job or 
profession because of a health or safety risk, the employer still 
must assess whether a particular individual would pose a "direct 
threat" to health or safety under the ADA standard. If there is 
such a "direct threat," the employer also must consider whether it 
could be eliminated or reduced below the level of a "direct threat" 
by reasonable accommodation. An employer may not rely on the 
existence of a state or local law that conflicts with ADA 
requirements as a defense to a charge of discrimination. 

For example: A state law that required a schoolbus driver 
to have a high level of hearing in both ears without use of a 
hearing aid was found by a court to violate Section 504 of 
the Rehabilitation Act, and would violate the ADA. The 
court found that the driver could perform his job with a 
hearing aid without a risk to safety. 

(See further guidance on Medical Examinations and Inquiries in 
Chapter VI.) 
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( V. NONDISCRIMINATION IN THE HIRING PROCESS: 

( 

RECRUITMENT; APPLICATIONS; 
PRE-EMPLOYMENT INQum.IES; TESTING 

This chapter discusses nondiscrimination requirements that apply to 
recruitment and the job application process, including pre-employment inquiries. 
Chapter VI. discusses these requirements more specifically in relation to 
medical inquiries and examinations. 

5.1 Overview of Legal Obligations 

• An employer must provide an equal opportunity for an individual 
with a disability to participate in the job application process and to 
be considered for a job. 

• An employer may not make any pre-employment inquiries 
regarding disability, but may ask questions about the ability to 
perform specific job functions and may, with certain limitations, 
ask an individual with a disability to describe or demonstrate how 
s/he would perform these functions. 

• An employer may not require pre-employment medical 
examinations or medical histories, but may condition a job offer on 
the results of a post-offer medical examination, if all entering 
employees in the same job category are required to take this 
examination. 

• Tests for illegal drugs are not medical examinations under the 
ADA and may be given at any time. 

• A test that screens out or tends to screen out a person with a 
disability on the basis of disability must be job-related and 
consistent with business necessity. 

• Tests must reflect the skills and aptitudes of an individual rather 
than impaired sensory, manual, or speaking skills, unless those are 
job-related skills the test is designed to measure. 
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A careful review of all procedures used in recruiting and selecting 
employees is advisable to assure nondiscrimination in the hiring process. 
Reasonable accommodation must be provided as needed, to assure that 
individuals with disabilities have equal opportunities to participate in 
this process. 

6.2 Job Advertisements and Notices 

It is advisable that job annoWicements, advertisements, and other 
recruitment notices include information on the essential functions of the 
job. Specific information about essential functions will attract applicants, 
including individuals with disabilities, who have appropriate 
qualifications. 

Employers may wish to indicate in job advertisements and notices that 
they do not discriminate on the basis of disability or other legally 
prohibited bases. An employer may wish to include a statement such as: 
"We are an Equal Opportunity Employer. We do not discriminate on the 
basis of race, religion, color, sex, age, national origin or disability." 

Accessibility of Job Information 

Information about job openings should be accessible to people with 
different disabilities. An employer is not obligated to provide written 
information in various formats in advance, but should make it available 
in an accessible format on request. 

For example: Job information should be available in a location 
that is accessible to people with mobility impairments. If a job 
advertisement provides only a telephone number to call for 
information, a TDD (telecommunication device for the deaf) number 
should be included, unless a telephone relay service has been 
established1

• Printed job information in an employment office or on 
employee bulletin boards should be made available, as needed, to 
persons with visual or other reading impairments. Preparing 
information in large print will help make it available to some 
people with visual impairments. Information can be recorded on a 
cassette or read to applicants with more severe vision impairments 
and those who ·have other disabilities which limit reading ability. 

1 Title IV of the ADA requires all telephone carriers to establish relay services 
by July 1993, that will enable people who use TDDs to speak directly to anyone 
through use of a relay operator. Many states already have such services. See 
Resource Directory for Telecommunications Relay Services. 
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( 

5.3 Employment Acencies 

Employment agencies are "covered entities" under the ADA, and must 
comply with all ADA requirements that are applicable to their activities. 

The definition of an "employment agency" under the ADA is the same as 
that under Title VII of the Civil Rights Act. It includes private and 
public employment agencies and other organizations, such as college 
placement services, that regularly procure employees for an employer. 

When an employer uses an employment agency to recruit, screen, and 
refer potential employees, both the employer and the employment agency 
may be liable if there is any violation of ADA requirements. 

For example: An employer uses an employment agency to recruit 
and the agency places a newspaper advertisement with a telephone 
number that all interested persons must call, because no address is 
given. However, there is no TDD number. If there is no 
telephone relay service, and a deaf person is unable to obtain 
information about a job for which she is qualified and files a 
discrimination charge, both the employer and the agency may be 
liable. 

An employer should inform an employment agency used to recruit or 
screen applicants of the mutual obligation to comply with ADA 
requirements. In particular, these agencies should be informed about 
requirements regarding qualification standards, pre-employment inquiries, 
and reasonable accommodation. 

If an employer has a contract with an employment agency, the employer 
may wish to include a provision stating that the agency will conduct its 
activities in compliance with ADA and other legal nondiscrimination 
requirements . 

. 5.4 Recruitment 

The ADA is a nondiscrimination law. It does not require employers to 
undertake special activities to recruit people with disabilities. However, 
it is consistent with the purpose of the ADA for employers to expand 
their "outreach" to sources of qualified candidates with disabilities. (See 
Locating Qualified Individuals with Disabilities below). 

Recruitment activities that have the effect of screening out potential 
applicants with disabilities may violate the ADA. 
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For example: H an employer conducts recruitment activity at a 
college campus, job fair, or other location that is physically 
inaccessible, or does not make its recruitment activity accessible at 
such locations to people with visual, hearing or other disabilities, it 
may be liable if a charge of discrimination is filed. 

Locating Qualified Individuals with Disabilities 

There are many resources for locating individuals with disabilities who 
are qualified for different types of jobs. People with disabilities represent 
a large, underutilized human resource pool. Employers who have actively 
recruited and hired people with disabilities have found valuable sources 
of employees for jobs of every kind. 

Many of the organizations listed in the Resource Directory are excellent 
sources for recruiting qualified individuals with disabilities as well as 
sources of technical assistance for any accommodations needed. For 
example, many colleges and universities have coordinators of services for 
students with disabilities who can be helpful in recruitment and in 
making accommodations. The Association on Handicapped Student 
Service Programs in Postsecondary Education can provide information on 
these resources. Local Independent Living Centers, state and local 
vocational rehabilitation agencies, organizations such as ·Goodwill 
Industries, and many organizations representing people who have specific 
disabilities are among other recruitment sources. (See ''Recruitment 
Sources" in Resource Directorv Index). 

6.6 Pre-Employment Inquiries 

The ADA Prohibits Any Pre-Employment Inquiries About a 
Disability. 

This prohibition is necessary to assure that qualified candidates are not 
screened out because of their disability before their actual ability to do a 
job is evaluated. Such protection is particularly important for people 
with hidden disabilities who frequently are excluded, with no real 
opportunity to present their qualifications, because of information 
requested in application forms, medical history forms, job interviews, and 
pre-employment medical examinations. 

The prohibition on pre-employment inquiries about disability does not 
prevent an employer from obtaining necessary information regarding an 
applicant's qualifications, including medical information necessary to 
assess qualifications and assure health and safety on the job. 

V-4 

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 54 of 398



The ADA requires only that such inquiries be made in two separate 
stages of the hiring process. 

1. Before making a job offer. 

At this stage, an employer: 

• may ask questions about an applicant's ability to 
perform specific job functions; 

• may not make an inquiry about a disability; 

• may make a job offer that is conditioned on 
satisfactory results of a post-offer medical examination 
or inquiry. 

2. After making a conditional job offer and before an 
individual starts work 

At this stage, an employer may conduct a medical 
examination or ask health-related questions, providing that 
all candidates who receive a conditional job offer in the same 
job category are required to take the same examination 
and/or respond to the same inquiries. 

Inquiries that may and may not be made at the pre-offer stage are 
discussed in the section that follows. Guidance on obtaining and using 
information from post-offer medical and inquiries and examinations is 
provided in Chapter VI. 

5.5(a) Basic Requirements Regarding Pre-Offer Inquiri~s 

• An employer may not make any pre-employment inquiry 
about a disability, or about the nature or severity of a 
disability: 

on application forms 

in job interviews 

m background or reference checks. 

• An employer may not make any medical inquiry or conduct 
any medical examination prior to making a conditional offer 
of employment. 
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• An employer may ask a job applicant questions about ability 
to perform specific job functions, tasks, or duties, as long as 
these questions are not phrased in terms of a disability. 
Questions need not be limited to the "essential" functions of 
the job. . 

• An employer may ask all applicants to describe or 
demonstrate how they will perform a job, with or without an 
accommodation. 

• If an individual has a known disability that might interfere 
with or prevent performance of job functions, s/he may be 
asked to describe or demonstrate how these functions will be 
performed, with or without an accommodation, even if other 
applicants are not asked to do so; however, 

• If a known disability would not interfere with performance of 
job functions, an individual may only be required to describe 
or demonstrate how s/he will perform a job if this is required 
of all applicants for the position. 

• An employer may condition a job offer on the results of a 
medical examination or on the responses to medical inquiries 
if such an examination or inquiry is required of all entering 
employees in the same job category, regardless of disability; ( 
information obtained from such inquiries or examinations 
must be handled according to the strict confidentiality 
requirements of the ADA. (See Chapter VI.) 

5.5(b) The Job Application Form 

A review of job application forms should be a priority before the 
ADA's effective date, to eliminate any questions related to 
disability. 

Some Examples of Questions that May Not be Asked on 
Application Forms or in Job Interviews: 

• Have you ever had or been treated for any of the following 
conditions or diseases? (Followed by a checklist of various 
conditions and diseases.) 

• Please list any conditions or diseases for which you have 
been treated in the past 3 years. 
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• _Have you ever been hospitalized? If so, for what condition? 

• Have you ever been treated by a psychiatrist or psychologist? 
If so, for what condition? 

• Have you ever been treated for any mental condition? 

• Is there any health-related reason you may not be able to 
perform the job f<?r which you are applying? 

• Have you had a major illness in the last 5 years? 

• How many days were you absent from work because of 
illness last year? 

{Pre-employment questions about illness may not be asked, 
because they may reveal the existence of a disability. 
However, an employer may provide information on its 
attendance requirements and ask if an applicant will be able 
to meet these requirements. [See also The Job Interview 
below.]) 

• Do you have any physical defects which preclude you from 
performing certain kinds of work? If yes, describe such 
defects and specific work limitations. 

• Do you have any disabilities or impairments which may 
affect your performance in the position for which you are 
applying? 

(This question should not be asked even if the applicant is 
requested in a follow-up question to identify accommodations 
that would enable job performance. Inquiries should not 
focus on an applicant's disabilities. The applicant may be 
asked about ability to perform specific job functions, with or 
without a reasonable accommodation. [See Information 
That May be Asked, below.]) 

• Are you taking any prescribed drugs? 

(Questions about use of prescription drugs are not permitted 
before a conditional job offer, because the answers to such 
questions might reveal the existence of certain disabilities 
which require prescribed medication.) 
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• Have you ever been treat.ed for drug addiction or alcoholism? 

(Information may not be request.ed regarding treatment for 
drug or alcohol addiction, because the ADA protects people 
addict.ed to drugs who have been successfully rehabilitated, 
or who are undergoing rehabilitation, from discrimination 
based on drug addiction. [See Chapter VI. for discussion of 
post-offer inquiries and Chapt.er VIII. for drug and alcohol 
issues.]) 

• Have you ever filed for workers' compensation insurance? 

(An employer may not ask about an applicant's workers' 
compensation history at the pre-offer stage, but may obtain 
such information after making a conditional job offer. Such 
questions are prohibit.ed because they are likely to reveal the 
exist.ence of a disability. In addition, it is discriminatory 
under the ADA not to hire an individual with a disability 
because of speculation that the individual will cause 
increased workers' compensation costs. (See Chapter IV, 
4.6(3), and Chapt.er IX.) 

Information about an applicant's ability to perform job tasks, 
with or without accommodation, can be obtained through the 
application form and job interview, as explained below. Other 
needed information may be obtained through medical inquiries or 
examinations conduct.ed after a conditional offer of employment, 
as described in Chapt.er VI. 

5.5(c) Exception for Federal Contractors Covered by Section 
503 of the Rehabilitation Act and Other Federal 
Programs Requiring Identification of Disability. 

Federal contractors and subcontractors who are covered by the 
affirmative action requirements of Section 503 of the 
Rehabilitation Act may invite individuals with disabilities to 
identify themselves on a job application form or by other pre-
employment inquiry, to satisfy the affirmative action 
requirements of Section 503 of the Rehabilitation Act. Employers 
who request such information must observe Section 503 
requirements regarding the manner in which such information is 
requested and used, and the procedures for maintaining such 
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information as a separate, confidential record, apart from regular 
personnel records. (For further information, see Office of 
Federal Contract Compliance Programs listing in Resource 
Directorv.) 

A pre-employment inquiry about a disability also is permissible if 
it is required or necessitated by another Federal law· or 
regulation. For example, a number of programs administered 
or funded by the U.S. Department of Labor target benefits to 
individuals with disabilities, such as, disabled veterans, veterans 
of the Vietnam era, individuals eligible for Targeted Job Tax 
Credits, and individuals eligible for Job Training Partnership Act 
assistance. Pre-employment inquiries about disabilities may be 
necessary under these laws t.o identify disabled applicants or 
clients in order t.o provide the required special services for such 
persons. These inquiries would not violate the ADA. 

5.5(d) Information that May Be Requested on Application 
Forms or in Interviews. 

An employer may ask questions t.o determine whether an 
applicant can perform specific job fm:ictions. The questions 
should focus on the applicant's ability t.o perform the job, not on 
a disability. 

For example: An employer could attach a job description t.o 
the application form with information about specific job 
functions. Or the employer may describe the functions. This 
will make it possible t.o ask whether the applicant can 
perform these functions. It also will give an applicant with 
a disability needed information t.o request any . 
accommodation required t.o perform a task. The applicant 
could be asked: 

• Are you able to perform these tasks with or 
without an accommodation? 

If the applicant indicates that s/he can perform the 
tasks with an accommodation, s/he may be asked: 

• Bow would you perform the tasks, and with 
what accommodation(s)? 
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However, the employer must keep in mind that it cannot refuse 
to hire a qualified individual with a disability because of this 
person's need for an accommodation that would be required by 
the ADA. 

An employer may inform applicants on an application. form that 
they may request any needed accommodation to participate in 
the application process. For example: accommodation for a 
test, a job interview, or a job demonstration. 

The employer may wish to provide information on the application 
form and in the employment office about specific aspects of the 
job application process, so that applicants may request any 
needed accommodation. The employer is not required to provide 
such information, but without it the applicant may have no 
advance notice of the need to request an accommodation. Since 
the individual with a disability has the responsibility to request 
an accommodation and the employer has the responsibility to 
provide the accommodation (unless it would cause an undue 
hardship), providing advance information on various application 
procedures may help avoid last minute problems in making 
necessary accommodations. This information can be 
communicated orally or on tape for people who are visually 
impaired. (See also Testing, 6.6 below) 

5.5(e) Making Job Applications Accessible 

Employers have an obligation to make reasonable 
accommodations to enable an applicant with a disability to 
apply for a job. Some of the kinds of accommodations that may 
be needed have been suggested in the section on Accessibility of 
Job Information. 6.2 above. Individuals with visual or learning 
disabilities or other mental disabilities also may require 
assistance in filling out application forms. 

5.5(f) The Job Interview 

The basic requirements regarding pre-employment 
inquiries and the types of questions that are prohibited on job 
application forms apply to the job interview as well. (See 
5.5(a) and (b) above.) An interviewer may not ask questions 
about a disability, but may obtain more specific information 
about the ability to perform job tasks and about any needed 
accommodation, as set out below. 
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f 
To assure that an interview is conducted in a nondiscriminatory 
manner, interviewers should be well-informed about the ADA's 
requirements. The employer may wish to provide written 
guidelines to people who conduct job interviews. 

Most employment discrimination against people with .disabilities 
is not intentional. Discrimination most frequently occurs 
because interviewers and others involved in hiring lack 
knowledge about the differing capabilities of individuals with 
disabilities and make decisions based on stereotypes, 
misconceptions, or unfounded fears. To avoid discrimination in 
the hiring process, employers may wish to provide "awareness" 
training for interviewers and others involved in the hiring 
process. Such training provides factual information about 
disability and the qualifications of people with disabilities, 
emphasizes the importance of individualized assessments, and 
helps interviewers feel more at ease in talking with people who 
have different disabilities. 

Sources that provide "awareness training," some at little or no 
cost, may be found under this heading in the Resource Directory 
Index. 

The job interview should focus on the ability of an applicant to 
perform the job, not on disability. 

For example: If a person has only one arm and an 
essential function of a job is to drive a car, the interviewer 
should not ask if or how the disability would affect this 
person's driving. The person may be asked if s/he has a 
valid driver's license, and whether s/he can perform any 
special aspect of driving that is required, such as frequent 
long-distance trips, with or without an accommodation. 

The interviewer also could obtain needed information about 
an applicant's ability and experience in relation to specific 
job requirements through statements and questions such as: 
"Eighty-percent of the time of this sales job must be spent 
on the road covering a three-state territory. What is your 
outside selling experience? Do you have a valid driver's 
license? What is your accident record?" 

Where an applicant has a visible disability (for example, uses a 
wheelchair or a guide dog, or has a missing limb) or has 
volunteered information about a disability, the interviewer may 
not ask questions about: 
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the nature of the disability; 

the severity of the disability; 

the condition causing the disability; 

any prognosis or expectation regarding the condition or 
disability; or 

whether the indiVidual will need treatment or special leave 
because of the disability. 

The interviewer may describe or demonstrate the specific 
functions and tasks of the job and ask whether an applicant can 
perform these functions with or without a reasonable 
accommodation. 

For example: An interviewer could say: "The person in 
this mailroom clerk position is responsible for receiving 
incoming mail and packages, sorting the mail, and taking it 
in a cart to many offices in two buildings, one block apart. 
The mailclerk also must receive incoming boxes of supplies 
up to 50 pounds in weight, and place them on storage 
shelves up to 6 feet in height. Can you perform these tasks? 
Can you perform them with or without a reasonable 
accommodation?" 

As suggested above, (see 5.5(d)), the interviewer also may give 
the applicant a copy of a detailed position description and ask 
whether slhe can perform the functions described in the position, 
with or without a reasonable accommodation. 

Questions may be asked regarding ability to perform all job 
functions, not merely those that are essential to the job. 

For example: A secretarial job may involve the following 
functions: 

1. transcribing dictation and written drafts from the 
supervisor and other staff into final written documents; 

2. proof-reading documents for accuracy; 

3. developing and maintaining files; 

4. scheduling and making arrangements for meetings and 
conferences; 
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r 5. logging documents and correspondence in and out; 

6. placing, answering, and referring telephone. calls; 

7. distributing documents to appropriate staff members; 

8. reproducing documents on copying machines; and 

9. occasional travel to perform clerical tasks at out of 
town conferences. 

Taking into account the specific activities of the particular 
office in which this secretary will work, and availability of 
other staff, the employer has identified functions 1-6 as 
essential, and functions 7-9 as marginal to this secretary's 
job. The interviewer may ask questions related to all 9 
functions; however, an applicant with limited mobility 
should not be screened out because of inability to perform 
the last 3 functions due to her disability. S/he should be 
evaluated on ability to perform the first 6 functions, with or 
without accommodation. 

Inquiries Related to Ability to Perform Job Functions and 
Accommodations 

An interviewer may obtain information about an applicant's 
ability to perform essential job functions and about any need for 
accommodation in several ways, depending on the particular job 
applicant and the requirements of a particular job: 

• The applicant may be asked to describe or demonstrate how 
s/he will perform specific job functions, if this is required 
of everyone applying for a job in this job category, 
regardless of disability. 

For example: An employer might require all 
applicants for a telemarketing job to demonstrate 
selling ability by taking a simulated telephone sales 
test, but could not require that a person using a 
wheelchair take this test if other applicants are not 
required to take it. 
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• If an applicant has a known disability that would appear to 
interfere with or prevent performance of a job-related 
function, s/he may be asked to describe or demonstrate how 
this function would be performed, even if other applicants do 
not have to do so. 

For example: If an applicant has one arm and the 
job requires placing bulky items on shelves up to six 
feet high, the interviewer could ask the applicant to 
demonstrate how s/he would perform this function, 
with or without an accommodation. If the applicant 
states that s/he can perform this function with a 
reasonable accommodation, for example, with a step 
stool fitted with a device to assist lifting, the employer 
either must provide this accommodation so that the 
applicant Can show that s/he can shelve the items, or 
let the applicant describe how s/he would do this task. 

• However, if an applicant has a known disability that would 
not interfere with or prevent performance of a job related 
function, the employer can only ask the applicant to 
demonstrate how s/he would perform the function if all 
applicants in the job category are required to do so, 
regardless of disability. 

For example: If an applicant with one leg applies for 
a job that involves sorting small parts while seated, 
s/he may not be required to demonstrate the ability to 
do this job unless all applicants are required to do so. 

If an applicant indicates that s/he cannot perform an essential 
job function even with an accommodation, the applicant would 
not be qualified for the job in question. · 

Inquiries About Attendance 

An interviewer may not ask whether an applicant will need or 
request leave for medical treatment or for other reasons related 
to a disability. 

The interviewer may provide information on the employer's 
regular work hours, leave policies, and any special attendance 
needs of the job, and ask if the applicant can meet these 
requirements (provided that the requirements actually are 
applied to employees in a particular job). 
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For example: "Our regular work hours are 9 to 5, five 
days weekly, but we expect employees in this job to work 
overtime, evenings, and weekends for 6 weeks during the 
Christmas season and on certain other holidays. New 
employees get 1 week of vacation, 7 sick leave days and may 
take no more than 5 days of unpaid leave per year. Can 
you meet these requirements?" · 

Information about previous work attendance records may be 
obtained on the application form, in the interview or in reference 
checks, but the questions should not refer to illness or disability. 

If an applicant has had a poor attendance record on a previous 
job, s/he may wish t.o provide an explanation that includes 
information related t.o a disability, but the employer should not 
ask whether a poor attendance record was due to illness, 
accident or disability. For example, an applicant might wish t.o 
disclose voluntarily that the previous absence record was due t.o 
surgery for a medical condition that is now corrected, treatment 
for cancer that is now in remission or to adjust medication for 
epilepsy, but that s/he is now fully able to meet all job 
requirements. 

Accommodations for Interviews 

The employer must provide an accommodation, if needed, t.o 
enable an applicant to have equal opportunity in the interview 
process. As suggested earlier, the employer may find it helpful 
to state in an initial job notice, and/or on the job application 
form, that applicants who need accommodation for an interview 
should request this in advance. 

Needed accommodations for interviews may include: 

• an accessible location for people with mobility impairments; 

• a sign interpreter for a deaf person; 

• a reader for a blind person. 
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Conducting an Interview 

The purpose of a job interview is to obtain appropriate 
information about the background qualifications and other 
personal qualities of an applicant in relation to the requirements 
of a specific job. 

This chapter has discussed ways to obtain this information by 
focusing on the abilities rather than the disability of a disabled 
applicant. However, there are other aspects of an interview that 
may create barriers to an accurate and objective assessment of 
an applicant's job qualifications. The interviewer may not know 
how to communicate effectively with people who have particular 
disabilities, or may make negative, incorrect assumptions about 
the abilities of a person with a disability because s/he 
misinterprets some ext.ernal manifestation of the disability. 

For example. An interviewer may assume that a person 
who displays certain charact.eristics of cerebral palsy, such as 
indistinct speech, lisping, and involuntary or halting 
movements, is limited in intelligence. In fact, cerebral palsy 
does not affect intelligence at alL 

If an applicant who is known to have a disability was referred 
by a rehabilitation agency or other source familiar with the 
person, it may be helpful to contact the agency to learn more 
about this individual's ability to perform specific job functions; 
however, questions should not be asked about the nature or 
ext.ent of the person's disability. General information on different 
disabilities may be obtained from many organizations listed in 
the Resource Directorv. See Index under the specific disability. 

5.5(g) Background and Reference Checks 

Before making a conditional job offer, an employer may not 
request any information about a job applicant from a previous 
employer, family member, or other source that it may not 
itself request of the job applicant. 

H an employer uses an outside firm to conduct background 
checks, the employer should assure that this firm complies 
with the ADA's prohibitions on pre-employment inquiries. 
Such a firm is an agent of the employer. The employer is 
responsible for actions of its agents and may not do anything 
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( 

through a contractual relationship that it may not itself do 
directly. 

Before making a conditional offer of employment, an employer 
may not ask previous employers or other sources about an 
applicant's: 

• disability; 

• illness; 

• workers' compensation history; 

• or any other questions that the employer itself may not 
ask of the applicant. 

A previous employer may be asked about: 

• job functions and tasks performed by the applicant; 

• the quality and quantity of work performed; 

• how job functions were performed; 

• attendance record; 

• other job-related issues that do not relate to disability. 

If an applicant has a known disability and has indicated that 
s.lhe could perform a job with a reasonable accommodation, a 
previous employer may be asked about accommodations made 
by that employer. 

5.6 Testing 

Employers may use any kind of test to determine job qualifications. The 
ADA has two major requirement.a in relation to tests: 

1. If a test screens out or tends to screen out an individual 
with a disability or a class of such individuals on the 
basis of disability, it must be job-related and consistent 
with business necessity. 
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• This requirement applies to all kinds of tests, including, but not 
limited to: aptitude tests, tests of knowledge and skill, 
intelligence tests, agility tests, and job demonstrations. 

A test will most likely be an accurate predictor of the job 
performance of a person with a disability when it mos~ directly or 
closely measures actual skills and ability needed to do a job. For 
example: a typing test, a sales demonstration test, or other job 
performance test would indicate what the individual actually could 
do in performing a job,. whereas a test that measured general 
qualities believed to be desirable in a job may screen out people on 
the basis of disability who could do the job. For example, a 
standardized test used for a job as a heavy equipment operator 
might scr_een out a person with dyslexia or other learning disability 
who was able to perform all functions of the job itself. 

An employer is only required to show that a test is job-related and 
consistent with business necessity if it screens out a person with a 
disability because of the disability. If a person was screened out 
for a reason unrelated to disability, ADA requirements do not 
apply. 

For example: If a person with paraplegia who uses a 
wheelchair is screened out because s/he does not have sufficient 
speed or accuracy on a typing test, this person probably was not ( 
screened out because of his or her disability. The employer has 
no obligation t.o consider this person for a job which requires 
fast, accurate typing. 

Even if a test is job-relat.ed and justified by business necessity, the 
employer has an obligation t.o provide a specific reasonable 
accommodation, if needed. For example, upon request, test sites must be 
accessible t.o people who have mobility disabilities. The ADA also has a 
very specific requirement for accommodation in testing, described below. 

2. Accommodation in testing 

The ADA requires that tests be given t.o people who have impaired 
sensory, speaking or manual skills in a format and manner that 
does not require use of the impaired skill, unless the test is 
designed t.o measure that skill. (Sensory skills include the abilities 
to hear, see and to process information.) 

The purpose of this requirement is to assure that tests accurately 
reflect a person's job skills, aptitudes, or whatever else the test is 
supposed t.o measure, rather than the person's impaired skills. 
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( This requirement applies the reasonable accommodation obligation 
to testing. It protects people with disabilities from being excluded 
from jobs that they actually can do because a disability prevents 
them from taking a test or negatively influences a test result. 
However, an employer does not have to provide an alternative test 
format for a person with an impaired skill if the purpose of the 
test is to measure that skill. 

For example: 

• A person with dyslexia should be given an opportunity to 
take a written test orally, if the dyslexia seriously impairs 
the individual's ability to read. But if ability to read is a 
job-related function that the test is designed to measure, the 
employer could require that a person with dyslexia take the 
written test. However, even in this situation, reasonable 
accommodation should be considered. The person with 
dyslexia might be accommodated with a reader, unless the 
ability to read unaided is an essential job function, unless 
such an accommodation would not be possible on the job for 
which s/he is being t.ested, or would be an undue hardship. 
For example, the ability to read without help would be 
essential for a proofreader's job. Or, a dyslexic firefight.er 
applicant might be disqualified if he could not quickly read 
necessary instructions for dealirig with specific toxic 
substances at the site of a fire when no reader would be 
available. 

• Providing extra time to take a test may be a reasonable 
accommodation for people with certain disabilities, such as 
visual impairments, learning disabilities, or mental 
retardation. On the other hand, an employer could require 
that an applicant complet.e a t.est within an established time 
frame if speed is one of the skills that the test is designed 
to measure. However, the results of a timed t.est should not 
be used to exclude a person with a disability, unless the t.est 
measures a particular speed necessary to perform an 
essential function of the job, and there is no reasonable 
accommodation that would enable this person to perform that 
function within prescribed time frames, or the 
accommodation would cause an undue hardship. 

Generally, an employer is only required to provide such an 
accommodation if it knows, before administering a test, that an 
accommodation will be needed. Usually, it is the responsibility of 
the individual with a disability to request any required 
accommodation for a test. It has been suggested that the employer 
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inform applicants, in advance, of any tests that will be 
administered as part of the application process so that they may 
request an accommodation, if needed. (See 5.5(d) above.) The 
employer may require that an individual with a disability request 
an accommodation within a specific time period before 
administration of the test. The employer also may require that 
documentation of the need for accommodation accompany such a 
request. 

Occasionally, however, · an individual with a disability may not 
realize in advance that s/he will need an accommodation to take a 
particular test. 

For example: A person with a visual impairment who knows 
that there will be a written test may not request an 
accommodation because she has her own specially designed lens 
that usually is effective for reading printed material. However, 
when the test is distributed, she finds that her lens is not 
sufficient, because of unusually low color contrast between the 
paper and the ink. Under these circumstances, she might 
request an accommodation and the employer would be obligated 
to provide one. The employer might provide the test in a higher 
contrast format at that time, reschedule the test, or make any 
other effective accommodation that would not impose an undue 
hardship. 

An employer is not required to offer an applicant the specific 
accommodation requested. This request should be given primary 
consideration, but the employer is only obligated to provide an 
effective accommodation. (See Chapter ID.) The employer is only 
required to provide, upon request, an "accessible" test format for 
individuals whose disabilities impair sensory, manual, or speaking 
skills needed to take the test, unless the test is designed to 
measure these skills. 

Some Examples of Alternative Test Formats and 
Accommodations: 

• Substituting a written test for an oral test (or written instructions 
for oral instructions) for people with impaired speaking or hearing 
skills; 

• Administering a test in large print, in Braille, by a reader, or on a 
computer for people with visual or other reading disabilities; 
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• Allowing people with visual or learning disabilities or who have 
limited use of their hands to record test answers by tape recorder, 
dictation or computer; 

• Providing extra time to complete a test for people with certain 
learning disabilities or impaired writing skills; 

• Simplifying test language for people who have limited language 
skills because of a disability; 

• Scheduling rest breaks for people with mental and other 
disabilities that require such relief; 

• Assuring that a test site is accessible to a person with a mobility 
disability; 

• Allowing a person with a mental disability who cannot perform 
well if there are distractions to take a test in a separate room, if a 
group test setting is not relevant to the job itself; 

• Where it is not possible to test an individual with a disability in 
an alternative format, an employer may be required, as a 
reasonable accommodation, to evaluate the skill or ability being 
tested through some other means, such as an interview, education, 
work experience, licenses or certification, or a job demonstration for 
a trial period. 

There are a number of technical assistance resources for effective alternative 
methods of testing people with different disabilities. (See "Alternative Testing 
Formats" in Resource Directory Index). 
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( VI. MEDICAL EXAMINATIONS AND INQum.IES 

6.1 Overview of Legal Obligations 

Pre-Employment, Pre-Offer 

• An employer may not require a job applicant to take a medical 
examination, to respond to medical inquiries or to provide 
information about workers' compensation claims before the 
employer makes a job offer. 

Pre-Employment, Post-Offer 

• An employer may condition a job offer on the satisfactory result of 
a post-offer medical examination or medical inquiry if this is 
required of all entering employees in the same job category. A 
post-offer examination or inquiry does not have to be ''job-related" 
and "consistent with business necessity." Questions also may be 
asked about previous injuries and workers' compensation claims. 

• If an individual is not hired because a post-offer medical 
examination or inquiry reveals a disability, the reason(s) for not 
hiring must be job-related and necessary for the business. The 
employer also must show that no reasonable accommodation was 
available that would enable this individual to perform the essential 
job functions, or that accommodation would impose an undue 
hardship. 

• A post-offer medical examination may disqualify an individual who 
would pose a "direct threat" to health or safety. Such a 
disqualification is job-related and consistent with business 
necessity. 

• A post-offer medical examination may not disqualify an individual 
with a disability who is currently able to perform essential job 
functions because of speculation that the disability may cause a 
risk of future injury. 

Employee Medical Examinations and Inquiries 

• After a person starts work, a medical examination or inquiry of an 
employee must be job related and necessary for the business. 
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• Employers may conduct employee medical examinations where 
there is evidence of a job performance or safety problem, 
examinations required by other Federal laws, examinations to 
determine current "fitness" to perform a particular job and 
voluntary examinations that are part of employee health programs. 

Confidentiality 

• Information from all medical examinations and inquiries must be 
kept apart from general personnel files as a separate, confidential 
medical record, available only under limited conditions specified in 
the ADA. (See 6.5 below.) 

Drug Testing 

• Tests for illegal use of drugs are not medical examinations under 
the ADA and are not subject to the restrictions on such 
examinations. (See Chapter VITI.) 

6.2 Basic Requirements 

The ADA does not prevent employers from obtaining medical and related 
information necessary to evaluate the ability of applicants and employees 
to perform essential job functions, or to promote health and safety on the 
job. However, to protect individuals with disabilities from actions based 
on such information that are not job-related and consistent with business 
necessity, including protection of health and safety, the ADA imposes 
specific and differing obligations on the employer at three stages of the 
employment process: 

1. Before making a job offer, an employer may not make any 
medical inquiry or conduct any medical examination. 

2. After making a conditional job offer, before a person starts 
work, an employer may make unrestricted medical inquiries, but 
may not refuse to hire an individual with a disability based on 
results of such inquiries, unless the reason for rejection is job-
related and justified by business necessity. 

3. After employment, any medical examination or inquiry required 
of an employee must be job-related and justified by business 
necessity. Exceptions are voluntary examinations conducted as 
part of employee health programs and examinations required by 
other federal laws. 
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I 
Under the ADA, "medical" documentation concerning the qualifications of 
an individual with a disability, or whether this individual constitutes a 
"direct threat" to health and safety, does not mean only information from 
medical doctors. It may be necessary to obtain information from other 
sources, such as rehabilitation experts, occupational or physical 
therapists, psychologists, and others knowledgeable about the individual 
and the disability concerned. It also may be more relevant to look at the 
individual's previous work history in making such determinations than to 
rely on an examination or tests by a physician. 

The basic requirements regarding actions based on medical. information 
and inquiries have been set out in Chapter IV. As emphasized there, 
such actions taken because of a disability must be job-related and 
consistent with business necessity. When an individual is rejected as 
a "direct threat'' to health and safety: 

• the employer must be prepared to show a significant 
current risk of substantial harm (not a speculative or 
remote risk); 

• the specific risk must be identified; 

• the risk must be documented by objective medical or other 
factual evidence refarding the particular individual; 

• even if a fenuine significant risk of substantial harm exists, 
the employer must consider whether it can be eliminated or 
reduced below the level of a "direct threat'' by reasonable 
accommodation. 

This chapter discusses in more detail the content and manner of medical 
examinations and inquiries that may be made, and the documentation 
that may be required (1) before employment and (2) after employment. 

6.3 Examinations and Inquiries Before Employment 

No Pre-Offer Medical Examination or Inquiry 

The ADA prohibits medical inquiries or medical examinations before 
making a conditional job offer to an applicant. This prohibition is 
necessary because the results of such inquiries and examinations 
frequently are used to exclude people with disabilities from jobs they are 
able to perform. 
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Some employers have medical policies or rely on doctors' medical 
assessments that overestimate the impact of a particular condition on a 
particular individual, and/or underestimate the ability of an individual to 
cope with his or her condition. Medical policies that focus on disability, 
rather than the ability of a particular person, frequently will be 
discriminatory under the ADA. 

For example: A policy that prohibits employment of any 
individual who has epilepsy, diabetes or a heart condition from a 
certain type of job, and which does not consider the ability of a 
particular individual, in most cases would violate the ADA. (See 
Chapter IV.) 

Many employers currently use a pre-employment medical questionnaire, a 
medical history, or a pre-employment medical examination as one step in 
a several-step selection process. Where this is so, an individual who has 
a "hidden" disability such as diabetes, epilepsy, heart disease, cancer, or 
mental illness, and who is rejected for a job, frequently does not know 
whether the reason for rejection was information revealed by the medical 
exam or inquiry (which may not have any relation to this person's ability 
to do the job), or whether the rejection was based on some other aspect 
of the selection process. 

A history of such rejections has discouraged many people with disabilities 
from applying for jobs, because of fear that they will automatically be ( 
rejected when their disability is revealed by a medical examination. The 
ADA is designed to remove this barrier to employment. 

6.4 Post-Offer Examinations and Inquiries Permitted 

The ADA recognizes that employers may need to conduct medical 
examinations to determine if an applicant can perform certain jobs 
effectively and safely. The ADA requires only that such examinations be 
conducted as a separate, second step of the selection process, after an 
individual has met all other job pre-requisites. The employer may make 
a job offer to such an individual, conditioned on the satisfactory outcome 
of a medical examination or inquiry, providing that the employer requires 
such examination or inquiry for all entering employees in a particular job 
category, not merely individuals with known disabilities, or those whom 
the employer believes may have a disability. 

A post-offer medical examination does not have to be given to all 
entering employees in all jobs, only to those in the same job category. 

VI-4 

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 75 of 398



For example: An examination might be given t;o all entering 
employees in physical labor jobs, but not to employees entering 
clerical jobs. 

The ADA does not require an employer to justify its requirement of a 
post-offer medical examination. An employer may wish to conduct a 
post-offer medical exam or make post-offer medical inquiries for purposes 
such as: 

To determine if an individual currently has the physical or 
mental qualifications necessary to perform certain jobs: 

For example: If a job requires continuous heavy physical 
exertion, a medical examination may be useful to determine 
whether an applicant's physical condition will permit him/her 
to perform the job. 

To determine that a person can perform a job without 
posing a "direct threat'' to the health or safety of self or 
others. 

For example: 

• A medical examination and evaluation might be 
required to ensure that prospective construction crane 
operat.ors do not have disabilities such as uncontrolled 
seizures that would pose a significant risk to other 
workers. 

• Workers in certain health care jobs may need to be 
examined to assure that they do not have a current 
contagious disease or infection that would pose a 
significant risk of transmission t;o others, and that 
could not be accommodated (for example, by giving the 
individual a delayed starting date until the period of 
contagion is over). 

Compliance with medical requirements of other Federal 
laws 

Employers may comply with medical and safety requirements 
established under other Federal laws without violating the ADA. 

For example: Federal Highway Administration regulations 
require medical examinations and evaluations of interstate 
truck drivers, and the Federal Aviation Administration 
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requires examinations for pilots and air controllers. 

However, an employer still has an obligation to consider whether 
there is a reasonable accommodation, consistent with the 
requirements of other Federal laws, that would not exclude 
individuals who can perform jobs safely. . 

Employers also may conduct post-offer medical examinations that 
are required by state laws, but, as explained in Chapter IV, may 
not take actions based ·on such examinations if the state law is 
inconsistent with ADA requirements. (See Health and Safety 
Requirements of Other Federal or State Laws, 4.6.) 

Information That May Be Requested in Post-Offer 
Examinations or Inquiries 

After making a conditional job offer, an employer may make inquiries or 
conduct examinations to get any information that it believes to be 
relevant to a person's ability to perform a job. For example, the 
employer may require a full physical examination. An employer may ask 
questions that are prohibited as pre-employment inquiries about previous 
illnesses, diseases or medications. (See Chapter V.) 

If a post-offer medical examination is given, it must be administered to 
all persons entering a job category. If a response to an initial medical 
inquiry (such as a medical history questionnaire) reveals that an 
applicant has had a previous injury, illness, or medical condition, the 
employer cannot require the applicant to undergo a medical examination 
unless all applicants in the job category are required to have such 
examination. However, the ADA does not require that the scope of 
medical examinations must be identical. An employer may give follow-
up tests or examinations where an examination indicates that further 
information is needed. 

For example: All potential employees in a job category must be 
given a blood test, but if a person's initial test indicates a problem 
that may affect job performance, further tests may be given to that 
person only, in order to get necessary information. 

A post-offer medical examination or inquiry, made before an individual 
starts work, need not focus on ability to perform job functions. Such 
inquiries and examinations themselves, unlike examinations/inquiries of 
employees, do not have to be "job related" and .. consistent with business 
necessity." However, if a conditional job offer is withdrawn because of 
the results of such examination or inquiry, an employer must be able to 
show that: 
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( 
• the reasons for the exclusion are job-related and consistent with 

business necessity, or the person is being excluded to avoid a 
"direct threat" to health or safety; and that 

• no reasonable accommodation was available that would enable this 
person to perform the essential job functions without a significant 
risk to health or safety, or that such an accommodation 'would 
cause undue hardship. 

Some examples of post-offer decisions that might be job-
related and justified by business necessity, and/or where no 
reasonable accommodation was possible: 

• a medical history reveals that the individual has 
suffered serious multiple re-injuries to his back doing 
similar work, which have progressively worsened the 
back condition. Employing this person in this job 
would incur significant risk that he would further re-
injure himself. 

• a workers' compensation history indicates multiple 
claims in recent years which have been denied. An 
employer might have a legitimate business reason to 
believe that the person has submitted fraudulent 
claims. Withdrawing a job offer for this reason would 
not violate the ADA, because the decision is not based 
on disability. 

• a medical examination reveals an impairment that 
would require the individual's frequent lengthy absence 
from work for medical treatment, and the job requires 
daily availability for the next 3 months. In this 
situation, the individual is not available to perform the 
essential functions of the job, and no accommodation is 
possible. 

Examples of discriminatory use of examination results that 
are not job related and justified by business necessity: 

• A landscape firm sent an applicant for a laborer's job 
(who had been doing this kind of work for 20 years) 
for a physical exam. An x-ray showed that he had a 
curvature of the spine. The doctor advised the firm 
not to hire him because there was a risk that he 
might injure his back at some time in the future. The 
doctor provided no specific medical documentation that 
this would happen or was likely to happen. The 
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company provided no description of the job to the 
doctor. The job actually involved riding a mechanical 
mower. This unlawful exclusion was based on 
speculation about future risk of injury, and was not 
job-related. 

• An individual is rejected from a job becau'se he cannot 
lift more than 50 pounds. The job requires lifting 
such a weight only occasionally. The employer has not 
considered possible accommodations, such as sharing 
the occasional heavy weight lifting with another 
employee or providing a device to assist lifting. 

Risk Cannot be Speculative or Remote 

The results of a medical examination may not disqualify persons 
currently able to perform essential job functions because of 
unsubstantiated speculation about future risk. 

The results of a medical inquiry or examination may not be used to 

disqualify persons who are currently able to perform the essential 
functions of a job, either with or without an accommodation, because of 
fear or speculation that a disability may indicate a greater risk of 
future injury, or absenteeism, or may cause future workers' compensation 
or insurance costs. An employer may use such information to exclude an 
individual with a disability where there is specific medical 
documentation, reflecting current medical knowledge, that this individual 
would pose a significant, current risk of substantial harm to health or 
safety. (See Standards for Health and Safety: "Direct Threat" Chapter 
IV.) 

For example: 

• An individual who has an abnormal back X-ray may not be 
disqualified from a job that requires heavy lifting because of 
fear that she will be more likely to injure her back or cause 
higher workers' compensation or health insurance costs. 
However, where there is documentation that this individual 
has injured and re-injured her back in similar jobs, and the 
back condition has been aggravated further by injury, and if 
there is no reasonable accommodation that would eliminate 
the risk of reinjury or reduce it to an acceptable level, an 
employer would be justified in rejecting her for this position. 
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( 
• ff a medical examination reveals that an individual has 

epilepsy and is seizure-free or has adequate warning of a 
seizure, it would be unlawful to disqualify this person from a 
job operating a machine because of fear or speculation that 
he might pose a risk to himself or others. But if the 
examination and other medical inquiries reveal that an 
individual with epilepsy has seizures resulting in loss of 
consciousness, there could be evidence of significant risk in 
employing this person as a machine operator. However, even 
where the person inight endanger himself by operating a 
machine, an accommodation, such as placing a shield over 
the machine to protect him, should be considered. 

The Doctor's Role 

A doctor who conducts medical examinations for an employer should not 
be responsible for making employment decisions or deciding whether or 
not it is possible to make a reasonable accommodation for a person with 
a disability. That responsibility lies with the employer. 

The doctor's role should be limited to advising the employer about an 
individual's functional abilities and limit.ations in relation to job 
functions, and about whether the individual meets the employer's health 
and safety requirements. 

Accordingly, employers should provide doctors who conduct such 
examinations with specific information about the job, including the type 
of information indicated in the discussions of "job descriptions" and "job 
analysis" in Chapter Il. (See 2.3.) 

Often, particularly when an employer uses an outside doctor who is not 
familiar with actual demands of the job, a doctor may make incorrect 
assumptions about the nature of the job functions and specific tasks, or 
about the ability of an individual with a disability to perform these tasks 
with a reasonable accommodation. It may be useful for the doctor to 
visit the job site to see how the job is done. 

The employer should inform the doctor that any recommendations or 
conclusions related to hiring or placement of an individual should focus 
on only two concerns: 

1. Whether this person currently is able to perform this 
specific job, with or without an accommodation. 

This evaluation should look at the individual's specific abilities and 
lim.it.ations in regard to specific job demands. 
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For example: The evaluation may indicate that a person 
can lift up to 30 pounds and can reach only 2 feet above the 
shoulder; the job as usually performed (without 
accommodation) requires lifting 50 pound crates to shelves 
that are 6 feet high. 

2. Whether this person can perform this job without posing a 
"direct threat'' to the health or safety of the person or 
others. 

The doctor should be informed that the employer must be able to 
show that an exclusion of an individual with a disability because of 
a risk to health or safety meets the "direct threat" standard of the 
ADA, based on "the most current medical knowledge and/or the 
best available objective evidence about this individual." (See 
Chapter IV., Standards Necessary for Health and Safety, and 6.2 
above.) 

For example: If a post-offer medical questionnaire indicates 
that a person has a history of repetitive motion injuries but 
has had successful surgery with no further problems 
indicated, and a doctor recommends that the employer reject 
this candidate because this medical history indicates that she 
would pose a higher risk of future injury, the employer r 
would violate the ADA if it acted on the doctor's 
recommendation based only on the history of injuries. In 
this case, the doctor would not have considered this person's 
actual current condition as a result of surgery. 

A doctor's evaluation of any future risk must be supported by valid 
medical analyses indicating a high probability of substantial harm 
if this individual performed the particular functions of the 
particular job in question. Conclusions of general medical studies 
about work restrictions for people with certain disabilities will not 
be sufficient evidence, because they do not relate to a particular 
individual and do not consider reasonable accommodation. 

The employer should not rely only on a doctor's opinion, but on the 
best available objective evidence. This may include the 
experience of the individual with a disability in previous similar 
jobs, occupations, or non-work activities, the opinions of other 
doctors with expertise on the particular disability, and the advice 
of rehabilitation counselors, occupational or physical therapists, and 
others with direct knowledge of the disability and/or the individual 
concerned. Organizations such as Independent Living Centers, 
public and private rehabilitation agencies, and organizations 
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serving people with specific disabilities such as the Epilepsy 
Foundation, United Cerebral Palsy Associations, National Head 
Injury Foundation, and many others can provide such assistance. 
(See Resource Directorv.) 

Where the doctor's report indicates that an individual has a disability 
that may prevent performance of essential job functions, or that may 
pose a "direct threat" to health or safety, the employer also may seek 
his/her advice on possible accommodations that would overcome these 
disqualifications. 

6.5 Confidentiality and I.imitations on Use of Medical 
Information 

Although the ADA does not limit the nature or extent of post-offer 
medical examinations and inquiries, it imposes very strict limitations 
on the use of information obtained from such examinations and 
inquiries. These limitations also apply to information obtained from 
examinations or inquiries of employees. 

• All information obtained from post-offer medical examinations and 
inquiries must be collected and maintained on separate forms, in 
separate medical files and must be treated as a confidential 
medical record. Therefore, an employer should not place any 
medical-related material in an employee's personnel file. The 
employer should take steps to guarantee the security of the 
employee's medical information, including: 

keeping the information in a medical file in a separate, 
locked cabinet, apart from the location of personnel files; and 

designating a specific person or persons to have access to the 
medical file. 

• All medical-related information must be kept confidential, with the 
following exceptions: 

Supervisors and managers may be informed about necessary 
restrictions on the work or duties of an employee and 
necessary accommodations; 

First aid and safety personnel may be informed, when 
appropriate, if the disability might require emergency 
treatment or if any specific procedures are needed in the 
case of fire or other evacuations. 
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Government officials investigating compliance with the ADA 
and other Federal and state laws prohibiting discrimination 
on the basis of disability or handicap should be provided 
relevant information on request. (Other Federal laws and 
regulations also may require disclosure of relevant medical 
information.) 

Relevant information may be provided to state workers' 
compensation offices or "second injury" funds, in accordance 
with state workers' compensation laws. (See Chapter IX., 
Workers' Compensation and Work-Related Injury,) 

Relevant information may be provided to insurance 
companies where the company requires a medical 
examination to provide health or life insurance for 
employees. (See Health Insurance and Other Benefit Plans, 
Chapter VII.) 

6.6 Employee Medical Examinations and Inquiries 

The ADA's requirements concerning medical examinations and inquiries 
of employees are more stringent than those affecting applicants who are 
being evaluated for employment after a conditional job offer. In order for 
a medical examination or inquiry t.o be made of an employee, it must be 
job related and consistent with business necessity. The need for the 
examination may be triggered by some evidence of problems related to 
job performance or safety, or an examination may be necessary to 
determine whether individuals in physically demanding jobs continue to 
be fit for duty. In either case, the scope of the examination also must be 

job-related. 

For example: 

• An attorney could not be required t.o submit to a medical 
examination or inquiry just because her leg had been 
amputated. The essential functions of an att.omey's job do 
not require use of both legs; therefore such an inquiry would 
not be job related. 

• An employer may require a warehouse laborer, whose back 
impairment affects the ability to lift, t.o be examined by an 
orthopedist, but may not require this employee to submit to 
an HIV test where the test is not related t.o either the 
essential functions of his job or to his impairment. 
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Medical examinations or inquiries may be job related and necessary 
under several circumst.ances: 

• When an employee is havinl difficulty performinf his or 
her job effectively. In such cases, a medical examination may be 
necessary to determine if s/he can perform essential job functions 
with or without an accommodation. · 

For example: If an employee falls asleep on the job, has 
excessive absenteeism, or exhibits other performance 
problems, an examination may be needed to determine if the 
problem is caused by an underlying medical condition, and 
whether medical treatment is needed. If the examination 
reveals an impairment that is a disability under the ADA, 
the employer must consider possible reasonable 
accommodations. If the impairment is not a disability, the 
employer is not required to make an accommodation. 

For example: An employee may complain of headaches 
caused by noise at the worksite. A medical examination may 
indicate that there is no medically discernible mental or 
physiological disorder causing the headaches. This employee 
would not be "an individual with a disability" under the 
ADA, and the employer would have no obligation to provide 
an accommodation. The employer may voluntarily take steps 
to improve the noise situation, particularly if other employees 
also suffer from noise, but would have no obligation to do so 
under the ADA. 

• When An Employee Becomes Disabled 

An employee who is injured on or off the job, who becomes ill, or 
suffers any other condition that meets the ADA definition of 
"disability," is protected by the Act ifs/he can perform the 
essential functions of the job with or without reasonable 
accommodation. 

Employers are accustomed to dealing with injured workers through 
the workers' compensation process and disability management 
programs, but they have different, although not necessarily 
conflicting obligations under the ADA. The relationship between 
ADA, workers' compensation requirements and medical 
examinations and inquiries is discussed in Chapter IX. 

Under the ADA, medical information or medical examinations may 
be required when an employee suffers an injury on the job. Such 
an examination or inquiry also may be required when an employee 
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wishes to return to work after an injury or illness, if it is job-
related and consistent with business necessity: 

to determine if the individual meets the ADA definition of 
"individual with a disability," if an accommodation has been 
requested. 

to determine if the person can perform essential functions of 
the job currently held, (or held before the injury or illness), 
with or without reasonable accommodation, and without 
posing a "direct threat" to health or safety that cannot be 
reduced or eliminated by reasonable accommodation. 

to identify an effective accommodation that would enable the 
person to perform essential job functions in the current 
(previous) job, or in a vacant job for which the person is 
qualified (with or without accommodation). (See Chapter IX.) 

• Examination Necessary for Reasonable Accommodation 

A medical examination may be required if an employee requests an 
accommodation on the basis of disability. An accommodation may 
be needed in an employee's existing job, or if the employee is being 
transferred or promoted to a different job. Medical information 
may be needed to determine if the employee has a disability 
covered by the ADA and is entitled to an accommodation, and if 
so, to help identify an effective accommodation. 

Medical inquiries related to an employee's disability and functional 
limitations may include consultations with knowledgeable 
professional sources, such as occupational and physical therapists, 
rehabilitation specialists, and organizations with expertise in 
adaptations for specific disabilities. 

• Medical examinations, screening and monitoring required 
by other laws. 

Employers may conduct periodic examinations and other medical 
screening and monitoring .required by federal, state or local laws. 
As indicated in Chapter IV, the ADA recognizes that an action 
taken to comply with another Federal law is job-related and 
consistent with business necessity; however, requirements of state 
and local laws do not necessarily meet this standard unless they 
are consistent with the ADA. 

For example: Employers may conduct medical 
examinations and medical monitoring required by: 

VI-14 

I 

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 85 of 398



( 
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• The U.S. Department of Transportation for interstate 
bus and truck drivers, railroad engineers, airline pilots 
and air controllers; 

• The Occupational Safety and Health Act: 

• The Federal Mine Health and Safety Act; 

• Other statutes that require employees exposed to toxic 
or hazardous substances to be medically monitored at 
specific intervals. 

However, if a state or local law required that employees in a 
particular job be periodically tested for AIDS or the HIV virus, the 
ADA would prohibit such an examination unless an employer can 
show that it is job-related and consistent with business necessity, 
or required to avoid a direct threat to health or safety. (See 
Chapter IV.) 

Voluntary ''Wellness" and Health Screening Programs 

An employer may conduct voluntary medical examinations and 
inquiries as part of an employee health program (such as medical 
screening for high blood pressure, weight control, and cancer 
detection), providing that: 

• participation in the program is voluntary; 

• information obtained is maintained according to the 
confidentiality requirements of the ADA (See 6.5); and 

• this information is not used to discriminate against an 
employee. 

Information from Medical Inquiries May Not be Used to 
Discriminate 

An employer may not use information obtained from an employee medical 
examination or inquiry to discriminate against the employee in any 
employment practice. (See Chapter VII.) 
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Confidentiality 

All information obtained from employee medical examinations and 
inquiries must be maintained and used in accordance with ADA 
confidentiality requirements. (See 6.5 above.) 

VI-16 

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 87 of 398



VIl. NONDISCRIMINATION IN 
OTHER EMPLOYMENT PRACTICES 

7.1 Introduction 

The nondiscrimination requirements of the ADA apply to all employment 
practices and activities. The ·preceding chapters have explained these 
requirements as they apply to job qualification and selection standards, 
the hiring process, and medical examinations and inquiries. This chapter 
discusses the application of nondiscrimination requirements to other 
employment practices and activities. 

In most cases, an employer need only apply the basic nondiscrimination 
principles already emphasized; however, there are also some special 
requirements applicable to certain employment activities. This chapter 
discusses: 

• the ADA's prohibition of discrimination on the basis of a 
relationship or association with an individual with a disability; 

• nondiscrimination requirements affecting: 

promotion, assignment, training, evaluation, discipline, 
advancement opportunity and discharge; 

compensation, insurance, leave, and other benefits and 
privileges of employment; and 

contractual relationships. 

7.2 Overview of Legal Obligations 

• 

• 

• 

An employer may not discriminate against a qualified individual 
with a disability because of the disability, in any employment 
practice, or any term, condition or benefit of employment. 

An employer may not deny an employment opportunity because an 
individual, with or without a disability, has a relationship or 
association with an individual who has a disability. 

An employer may not participate in a contractual or other 
arrangement that subjects the employer's qualified applicant or 
employee with a disability to discrimination. 
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• An employer may not discriminate or retaliate against any 
individual, whether or not the individual is disabled, because the 
individual has opposed a discriminatory practice, filed a 
discrimination charge, or participated in any way in enforcing the 
ADA. 

7.3 Nondiscrimination in all Employment Practices 

The ADA prohibits discrimination against a qualified individual with a 
disability on the basis of disability in the following employment practices: 

• Recruitment, advertising, and job application procedures; 

• Hiring, upgrading, promotion, award of tenure, demotion, transfer, 
layoff, termination, right of return from layoff, and rehiring; 

• Rates of pay or any other form of compensation, and changes in 
compensation; 

• Job assignments, job classifications, organizational structures, 
position descriptions, lines of progression, and seniority lists; 

• Leaves of absence, sick leave, or any other leave; 

• Fringe benefits available by virtue of employment, whether or not 
administered by the covered entity; 

• Selection and financial support for training, including: 
apprenticeships, professional meetings, conferences, and other 
related activities, and selection for leaves of absence to pursue 
training; 

• Activities sponsored by a covered entity including social and 
recreational programs; and 

• Any other term, condition, or privilege of employment. 

Nondiscrimination, as applied to all employment practices, means that: 

• an individual with a disability should have equal access to any 
employment opportunity available to a similarly situated individual 
who is not disabled; 
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• employment decisions concerning an employee or applicant should 
be based on objective factual evidence about the particular 
individual, not on assumptions or stereotypes about the individual's 
disability; 

• the qualifications of an individual with a disability may· be 
evaluated on ability to perform all job-related functions, with or 
without reasonable accommodation. However, an individual may 
not be excluded from a job because a disability prevents 
performance of marginal job functions; 

• an employer must provide a reasonable accommodation that will 
enable an individual with a disability to have an equal opportunity 
in every aspect of employment, unless a particular accommodation 
would impose an undue hardship; 

• an employer may not use an employment practice or policy that 
screens out or tends to screen out an individual with a disability 
or a class of individuals with disabilities, unless the practice or 
policy is job related and consistent with business necessity and the 
individual cannot be accommodated without undue hardship; 

• an employer may not limit, segregate, or classify an individual 
with a disability in any way that negatively affects the individual 
in terms of job opportunity and advancement; 

• an individual with a disability should not because of a disability be 
treated differently than a similarly situated individual in any 
aspect of employment, except when a reasonable accommodation is 
needed to provide an equal employment opportunity, or when 
another Federal law or regulation requires different treatment. 

These requirements are discussed in this chapter as they apply to 
various employment practices. The prohibition against retaliation is 
discussed in Chapter X. 

7.4 Nondiscrimination and Relationship or Association with an 
Individual with a Disability 

The ADA specifically provides that an employer or other covered entity 
may not deny an employment opportunity or benefit to an individual, 
whether or not that individual is disabled, because that individual has a 
known relationship or association with an individual who has a 
disability. Nor may an employer discriminate in any other way against 
an individual, whether or not disabled, because that individual has such 
a relationship or association. 
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The term "relationship or association" refers to family relationships and 
any other social or business relationship or association. Therefore, this 
provision of the law prohibits employers from making employment 
decisions based on concerns about the disability of a family member of an 
applicant or employee, or anyone else with whom this person has a 
relationship or association. 

For example: An e~ployer may not: 

• refuse to hire or fire an individual because the individual 
has a spouse, child, or other dependent who has a disability. 
The employer may not assume that the individual will be 
unreliable, have to use leave time, or be away from work in 
order to care for the family member with a disability; 

• refuse to hire or fire an individual because s/he has a 

• 

spouse, child or other dependent who has a disability that is 
either not covered by the employer's current health insurance 
plan or that may cause future increased health care costs; 

refuse to insure, or subject an individual to different terms 
or conditions of insurance, solely because the individual has 
a spouse, child, or other dependent who has a disability; 

• refuse to hire or fire an individual because the individual 
has a relationship or association with a person or persons 
who have disabilities. 

For example: an employer cannot fire an employee because s/he 
does volunteer work with people who have AIDS. 

This provision of the law prohibits discrimination in employment 
decisions concerning an individual, whether the individual is or is not 
disabled, because of a known relationship or association with an 
individual with a disability. However, an employer is not obligated to 
provide a reasonable accommodation to a nondisabled individual, 
because this person has a relationship or association with a disabled 
individual. The obligation to make a reasonable accommodation applies 
only to qualified individuals with disabilities. 

For example: The ADA does not require that an employer 
provide an employee who is not disabled with a modified work 
schedule as an accommodation, to enable the employee to care for 
a spouse or child with a disability. 
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7.5 Nondiscrimination and Opportunity for Advancement 

The nondiscrimination requirements that apply to initial selection apply 
to all aspects of employment, including opportunities for advancement. 
·For example, an employer may not discriminate in promotion, job 
classification, evaluation, disciplinary action, opportunities for training, or 
participation in meetings and conferences. In particular, an employer: 

• should not assume that an individual is not interested in, or not 
qualified for, advancement because of disability; 

• should not deny a promotion because of the need to make an 
accommodation, unless the accommodation would cause an undue 
hardship; 

• should not place individuals with disabilities in separate lines of 
progression or in segregated units or locations that limit 
opportunity for advancement; 

• should assure that supervisors and managers who make decisions 
regarding promotion and advancement are aware of ADA 
nondiscrimination requirements. 

7.6 Training 

Employees with disabilities must be provided equal opportunities to 
participate in training to improve job performance and provide 
opportunity for advancement. Training opportunities cannot be denied 
because of the need to make a reasonable accommodation, unless the 
accommodation would be an undue hardship. Accommodations that may 
be necessary, depending on the needs of particular individuals, may 
include: 

• 

• 
• 

• 

accessible locations and facilities for people with mobility 
disabilities; 

interpreters and note-takers for employees who are deaf; 

materials in accessible formats and/or readers for people who are 
visually impaired, for people with learning disabilities, and for 
people with mental retardation; 

if audiovisual materials are used, captions for people who are deaf, 
and voice-overs for people who are visually impaired; 
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• good lighting on an interpreter, and good general illumination for 
people with visual impairments and other disabilities; 

• clarification of concepts presented in training for people who have 
reading or other disabilities; 

• individualized instruction for people with mental retardation and 
certain other disabilities. 

If an employer contracts for ·training with a training company, or 
contracts for training facilities such as hotels or conference centers, the 
employer is responsible for assuring accessibility and other needed 
accommodations. 

It is advisable that any contract with a company or facility used for 
training include a provision requiring the other party to provide needed 
accommodations. However, if the contractor does not do so, the employer 
remains responsible for providing the accommodation, unless it would 
cause an undue hardship. 

For example: Suppose a company with which an employer has 
contracted proposes to conduct training at an inaccessible location. 
The employer is responsible for providing an accommodation that 
would enable an employee who uses a wheelchair to obtain this 
training. The employer might do this by: requiring the training 
company to relocate the program to an accessible site; requiring 
the company to make the site (including all facilities used by 
trainees) accessible; making the site accessible or providing 
resources that enable the training company to do so; contracting 
with another training company that uses accessible sites; or 
providing any other accommodation (such as temporary ramps) that 
would not impose an undue hardship. H it is impossible to make 
an accommodation because the need is only discovered when an 
employee arrives at the training site, the employer may have to 
provide accessible training at a later date. 

Or, for example: An employer contracts with a hotel to hold a 
conference for its employees. The employer must assure physical 
and communications accessibility for employees with disabilities, 
including accessibility of guest rooms and all meeting and other 
rooms used by attendees. The employer may assure accessibility 
by inspecting the site, or may ask a local disability group with 
accessibility expertise (such as an Independent Living Center) to do 
so. The employer remains responsible for assuring accessibility. 
However, if the hotel breaches a contract provision requiring 
accessibility, .the hotel may be liable to the employer under regular 
(non-ADA) breach of contract law. The hotel also may be liable 
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under Title Ill of the ADA, which requires accessibility in public 
accommodations. 

7.7 Evaluations, Discipline and Discharge 

• An employer can hold employees with disabilities to the same 
standards of production/performance as other similarly situated 
employees without disabilities for performing essential job functions 
(with or without reasoriable accommodation). 

• An employer also can hold employees with disabilities to the same 
standards of production/performance as other employees regarding 
marginal job functions, unless the disability affects the ability to 
perform these marginal functions. If the ability to perform 
marginal functions is affected by the disability, the employer must 
provide some type of reasonable accommodation such as job 
restructuring (unless to do so would be an undue hardship). 

• A disabled employee who needs an accommodation (that is not an 
undue hardship for an employer) in order to perform a job function 
should not be evaluated on his/her ability to perform the function 
without the accommodation, and should not be downgraded because 
such an accommodation is needed to perform the function. 

• An employer should not give employees with disabilities "special 
treatment." They should not be evaluated on a lower standard or 
disciplined less severely than any other employee. This is not 
equal employment opportunity. 

• An employer must provide an employee with a disability with 
reasonable accommodation necessary to enable the employee to 
participate in the evaluation process (for example, counseling or an 
interpreter). 

• If an employee with a disability is not performing well, an 
employer may require medical and other professional inquiries that 
are job-related and consistent with business necessity to discover 
whether the disability is causing the poor performance, and 
whether any reasonable accommodation or additional 
accommodation is needed. (See Chapter VI.) 

• An employer may take the same disciplinary action against 
employees with disabilities as it takes against other similarly 
situated employees, if the illegal use of drugs or alcohol use affects 
job performance and/or attendance. (See Chapter VITI.) 

VII-7 

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 94 of 398



• An employer may not discipline or terminate an employee with a 
disability if the employer has refused to provide a requested 
reasonable accommodation that did not constitute an undue 
hardship, and the reason for unsatisfactory performance was the 
lack of accommodation. 

7.8 Compensation 

• An employer cannot reduce pay to an employee with a disability 
because of the elimination of a marginal job function or because it 
has provided a reasonable accommodation, such as specialized or 
modified equipment. The employer can give the employee with a 
disability other marginal functions that s/he can perform. 

• An employee who is reassigned to a lower paying job or provided a 
part-time job as an accommodation may be paid the lower amount 
that would apply to such positions, consistent with the employer's 
regular compensation practices. 

7.9 Health Insurance and Other Employee Benefit Plans 

As discussed above, an employer or other covered entity may not limit, 
segregate or classify an individual with a disability, on the basis of 
disability, in a manner that adversely affects the individual's 
employment. This prohibition applies to the provision and administration 
of health insurance and other benefit plans, such as life insurance and 
pension plans. 

This means that: 

• If an employer provides insurance or other benefit plans to its 
employees, it must provide the same coverage to its employees with 
disabilities. Employees with disabilities must be given equal access 
to whatever insurance or benefit plans the employer provides. 

• An employer cannot deny insurance to an individual with a 
disability or subject an individual with a disability to different 
terms or conditions of insurance, based on disability alone, if the 
disability does not pose increased insurance risks. Nor may the 
employer enter into any contract or agreement with an insurance 
company or other entity that has such effect. 
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• An employer cannot fire or refuse to hire an individual with a 
disability because the employer's current health insurance plan 
does not cover the individual's disability, or because the individual 
may increase the employer's future health care costs. 

• An employer cannot fire or refuse to hire an individual . (whether or 
not that individual has a disability) because the individual has a 
family member or dependent with a disability that is not covered 
by the employer's current health insurance plan, or that may 
increase the employer's ·ruture health care costs. 

While establishing these protections for employees with disabilities, the 
ADA permits employers to provide insurance plans that comply with 
existing Federal and state insurance requirements, even if provisions of 
these plans have an adverse affect on people with disabilities, provided 
that the provisions are not used as a subterfuge to evade the purpose of 
the ADA. 

Specifically, the ADA provides that: 

• Where an employer provides health insurance through an insurance 
carrier that is regulated by state law, it may provide coverage in 
accordance with accepted principles of risk assessment and/or risk 
classification, as required or permitted by such law, even if this 
causes limitations in coverage for individuals with disabilities. 

• Similarly, self-insured plans which are not subject to state law may 
provide coverage in a manner that is consistent with basic accepted 
principles of insurance risk classification, even if this results in 
limitations in coverage to individuals with disabilities. 

In each case, such activity is permitted only if it is not being used as a 
subterfuge to evade the intent of the ADA. Whether or not an activity is 
being used as a subterfuge will be determined regardless of the date that 
the insurance plan or employee benefit plan was adopted. 

This means that: 

• An employer may continue to offer health insurance plans that 
contain pre-existing condition exclusions, even if this adversely 
affects individuals with disabilities, unless these exclusions are 
being used as a subterfuge to evade the purpose of the ADA. 

• An employer may continue to offer health insurance plans that 
limit coverage for certain procedures, and/or limit particular 
treatments to a specified number per year, even if these 
restrictions adversely affect individuals with disabilities, as long as 
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the restrictions are uniformly applied to all insured individuals, 
regardless of the disability. 

For example, an employer can offer a health insurance plan 
that limits coverage of blood transfusions to five transfusions 
per year for all employees, even though an empleyee with 
hemophilia may require more than five transfusions per year. 
However, the employer could not deny this employee 
coverage for ano~er, otherwise covered procedure, because 
the plan will not pay for the additional blood transfusions 
that the procedure would require. 

• An employer may continue to offer health insurance plans that 
limit reimbursements for certain types of drugs or procedures, even 
if these restrictions adversely affect individuals with disabilities, as 
long as the restrictions are uniformly applied without regard to 
disability. 

7.10 Leave 

For example, an employer can offer a health insurance plan 
that does not cover experimental drugs or procedures, as 
long as this restriction is applied to all insured individuals. 

• An employer may establish attendance and leave policies that are 
uniformly applied to all employees, regardless of disability, but may 
not refuse leave needed by an employee with a disability if other 
employees get such leave. 

• An employer may be required to make adjustments in leave policy 
as a reasonable accommodation. The employer is not obligated to 
provide additional paid leave, but accommodations may include 
leave flexibility and unpaid leave. (See Chapter III.) 

• A uniformly applied leave policy does not violate the ADA because 
it has a more severe effect on an individual because of his/her 
disability. However, if an individual with a disability requests a 
modification of such a policy as a reasonable accommodation, an 
employer may be required to provide it, unless it would impose an 
undue hardship. 

For example: If an employer has a policy providing 2 
weeks paid leave for all employees, with no other provision 
for sick leave and a "no leave" policy for the first 6 months 
of employment, an employee with a disability who cannot get 
leave for needed medical treatment could not successfully 
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charge that the employer's policy is discriminatory on its 
face. However, this individual could request leave without 
pay or advance leave as a reasonable accommodation. Such 
leave should be provided, unless the employer can show 
undue hardship: For example, an employer might be able 
to show that it is necessary for the operation of the business 
that this employee be available for the time period when 
leave is requested. 

An employer is not reqwred to give leave as a reasonable 
accommodation to an employee who has a relationship with an 
individual with a disability to enable the employee to care for that 
individual. (See p. 8 above.) 

7.11 Contractual or Other Relationships 

An employer may not do anything through a contractual relationship that 
it cannot do directly. This applies to any contracts, including contracts 
with: 

• training orgariizations (see above); 

• insurers (see above); 

• employment agencies and agencies used for background checks (see 
Chapter V); 

• labor unions (see below). 

7.ll(a) Collective Bargaining Agreements 

Labor unions are covered by the ADA and have the same 
obligation as the employer to comply with its requirements. 
An employer also is prohibited by the ADA from taking any 
action through a labor union contract that it may not take 
itself. 

For example: If a union contract contained physical 
requirements for a particular job that screened out 
people with disabilities who were qualified to perform 
the job, and these requirements are not job-related 
and consistent with business necessity, they could be 
challenged as discriminatory by a qualified individual 
with a disability. 
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The terms of a collective bargaining agreement may be 
relevant in determining whether a particular accommodation 
would cause an employer undue hardship. 

For example: ff the collective bargaining agreement 
reserves certain jobs for employees with a given 
amount of seniority, this may be considered as a factor 
in determining whether it would be an undue hardship 
to reassign an individual with a disability who does 
not have seniority to a vacant job. 

Where a collective bargaining agreement identifies functions 
that must be performed in a particular job, the agreement, 
like a job description, may be considered as evidence of what 
the employer and union consider to be a job's essential 
functions. However, just because a function is listed in a 
union agreement does not mean that it is an essential 
function. The agreement, like the job description, will be 
considered along with other types of evidence. (See Chapter 
II.) 

The Congressional Committee Reports accompanying the 
ADA advised employers and unions that they could carry out 
their responsibilities under the Act, and avoid conflicts 
between the bargaining agreement and the employer's duty ( 
to provide reasonable accommodation, by adding a provision 
to agreements negotiated after the effective date of the ADA, 
permitting the employer to take all actions necessary to 
comply with the Act. 

7.12 Nondiscrimination in Other Benefits and Privileges of 
Employment 

Nondiscrimination requirements, including the obligation to make 
reasonable accommodation, apply to all social or recreational activities 
provided or conducted by an employer, to any transportation provided by 
an employer for its employees or applicants, and to all other benefits and 
privileges of employment. 

This means that: 

• Employees with disabilities must have an equal opportunity to 
attend and participate in any social functions conducted or 
sponsored by an employer. Functions such as parties, picnics, 
shows, and award ceremonies should be held in accessible 
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locations, and interpreters or other accommodation should be 
provided when necessary. 

• Employees with disabilities must have equal access to break rooms, 
lounges, cafeterias, and any other non-work facilities that are 
provided by an employer for use by its employees. 

• Employees with disabilities must have equal access to an exercise 
room, gymnasium, or health club provided by an employer for use 
by its employees. However, an employer would not have to 
eliminate facilities provided for employees because a disabled 
employee cannot use certain equipment or amenities because of 
his/her disability. For example, an employer would not have to 
remove certain exercise machines simply because an employee who 
is a paraplegic could not use them. 

• Employees with disabilities must be given an equal opportunity to 
participate in employer-sponsored sports teams, leagues, or 
recreational activities such as hiking or biking clubs. However, the 
employer does not have to discontinue such activities because a 
disabled employee cannot fully participate due to his/her disability. 
For example, an employer would not have to discontinue the 
company biking club simply because a blind employee is unable to 
ride a bicycle. 

• Any transportation provided by an employer for use by its 
employees must be accessible to employees with a disability. 
This includes transportation between employer facilities, 
transportation to or from mass transit and transportation 
provided on a occasional basis to employer-sponsored events. 
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( VIII. DRUG AND ALCOHOL ABUSE 

( 

8.1 Introduction 

The ADA specifically permits employers to ensure that the workplace is 
free from the illegal use of drugs and the use of alcohol, and to comply 
with other Federal laws and regulations regarding alcohol and drug use. 
At the same time, the ADA provides limited protection from 
discrimination for recovering drug addicts and for alcoholics. 

8.2 Overview of Legal Obligations 

• An individual who is currently engaging in the illegal use of drugs 
is not an "individual with a disability" when the employer acts on 
the basis of such use. 

• An employer may prohibit the illegal use of drugs and the use of 
alcohol at the workplace. 

• It is not a violation of the ADA for an employer to give tests for 
the illegal use of drugs. 

• An employer may discharge or deny employment to persons who 
currently engage in the illegal use of drugs. 

• An employer may not discriminate against a drug addict who is 
not currently using drugs and who has been rehabilitated, because 
of a history of drug addiction. 

• A person who is an alcoholic is an "individual with a disability" 
under the ADA. 

• An employer may discipline, discharge or deny employment to an 
alcoholic whose use of alcohol impairs job performance or conduct 
to the extent that s/he is not a "qualified individual with a 
disability." 

• Employees who use drugs or alcohol may be required to meet the 
same standards of performance and conduct that are set for other 
employees. 

• Employees may be required to follow the Drug-Free Workplace Act 
of 1988 and rules set by Federal agencies pertaining to drug and 
alcohol use in the workplace. 
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8.3 Wegal Use of Drugs 

An employer may discharge or deny employment to current illegal users 
of drugs, on the basis of such drug use, without fear of being held liable 
for disability discrimination. Current illegal users of drugs are not 
"individuals with disabilities" under the ADA. 

The illegal use of drugs includes the use, possession, or distribution of 
drugs which are unlawful unc;ler the Controlled Substances Act. It 
includes the use of illegal drugs and the illegal use of prescription drugs 
that are "controlled substances". 

For example: Amphetamines can be legally prescribed drugs. 
However, amphetamines, by law, are "controlled substances" 
because of their abuse and potential for abuse. If a person takes 
amphetamines without a prescription, that person is using drugs 
illegally, even though they could be prescribed by a physician. 

The illegal use of drugs does not include drugs taken under supervision 
of a licensed health care professional, including experimental drugs for 
people with AIDS, epilepsy, or mental illness. 

For example: A person who takes morphine for the control of 
pain caused by cancer is not using a drug illegally if it is taken 
under the supervision of a licensed physician. Similarly, a 
participant in a methadone maintenance treatment program cannot 
be discriminated against by an employer based upon the 
individual's lawful use of methadone. 

An individual who illegally uses drugs but also has a disability, such as 
epilepsy, is only protected by the ADA from discrimination on the basis 
of the disability (epilepsy). An employer can discharge or deny 
employment to such an individual on the basis of his/her illegal use of 
drugs. 

What does "current'' drug use mean? 

If an individual tests positive on a test for the illegal use of drugs, the 
individual will be considered a current drug user under the ADA where 
the test correctly indicates that the individual is engaging in the illegal 
use of a controlled substance. 

"Current" drug use means that the illegal use of drugs occurred recently 
enough to justify an employer's reasonable belief that involvement with 
drugs is an on-going problem. It is not limited to the day of use, or 

VIII-2 

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 102 of 398



( 

recent weeks or days, in terms of an employment action. It is 
determined on a case-by-case basis. 

For example: An applicant or employee who tests positive for an 
illegal drug cannot immediately enter a drug rehabilitation 
program and seek to avoid the possibility of discipline or 
termination by claiming that s/he now is in rehabilitation and is no 
longer using drugs illegally. A person who tests positive for illegal 
use of drugs is not entitled to the protection that may be available 
to former users who have been or are in rehabilitation (see below). 

8.4 Alcoholism 

8.5 

While a current illegal user of drugs has no protection under the ADA if 
the employer acts on the basis of such use, a person who currently uses 
alcohol is not automatically denied protection simply because of the 
alcohol use. An alcoholic is a person with a disability under the ADA 
and may be entitled to consideration of accommodation, if s/he is 
qualified to perform the essential functions of a job. However, an 
employer may discipline, discharge or deny employment to an alcoholic 
whose use of alcohol adversely affects job performance or conduct to the 
extent that s/he is not "qualified." 

For example: If an individual who has alcoholism often is late to 
work or is unable to perform the responsibilities of his/her job, an 
employer can take disciplinary action on the basis of the poor job 
performance and conduct. However, an employer may not 
discipline an alcoholic employee more severely than it does other 
employees for the same performance or conduct. 

Recoyering Drug Addicts 

Persons addicted to drugs, but who are no longer using drugs illegally 
and are receiving treatment for drug addiction or who have been 
rehabilitated successfully, are protected by the ADA from discrimination 
on the basis of past drug addiction. 

For example: An addict who is currently in a drug rehabilitation 
program and has not used drugs illegally for some time is not 
excluded from the protection of the ADA. This person will be 
protected by the ADA because s/he has a history of addiction, or if 
s/he is "regarded as" being addicted. Similarly, an addict who is 
rehabilitated or who .has successfully completed a supervised 
rehabilitation program and is no longer illegally using drugs is not 
excluded from the ADA. 
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However, a person who casually used drugs illegally in the past, 
but did not become addicted is not an individual with a disability 
based on the past drug use. In order for a person to be 
"substantially limited" because of drug use, s/he must be addicted 
to the drug. 

To ensure that drug use is not recurring, an employer may request 
evidence that an individual is participating in a drug rehabilitation 
program or may request the results of a drug test (see below). 

A "rehabilitation program" may include in-patient, out-patient, or 
employee assistance programs, or recognized self-help programs such as 
Narcotics Anonymous. 

8.6 Persons "Regarded As" Addicts and IDegal Drug Users 

Individuals who are not illegally using drugs, but who are erroneously 
perceived as being addicts and as currently using drugs illegally, are 
protected by the ADA. 

For example: If an employer perceived someone to be addicted to 
illegal drugs based upon rumor and the groggy appearance of the 
individual, but the rumor was false and the appearance was a 
side-effect of a lawfully prescribed medication, this individual would ( 
be "regarded as" an individual with a disability (a drug addict) and 
would be protected from discrimination based upon that false 
assumption. If an employer did not regard the individual as an 
addict, but simply as a social user of illegal drugs, the individual 
would not be "regarded as" an individual with a disability and 
would not be protected by the ADA. 

As with other disabilities, an individual who claims that s/he was 
discriminated against because of past or perceived illegal drug addiction, 
may be asked to prove that s/he has a record of, or is regarded as 
having, an addiction to drugs. 

8.7 Efforts to Prohibit Drug and Alcohol Use in the Workplace 

The ADA does not prevent efforts to combat the use of drugs 
and alcohol in the workplace 

The ADA does not interfere with employers' programs to combat the use 
of drugs and alcohol in the workplace. The Act specifically provides that 
an employer may: 
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( 

• prohibit the use of drugs and alcohol in the workplace. 

• require that employees not be under the influence of alcohol or 
drugs in the workplace. 

For example: An employer can require that employees not 
come to work or return from lunch under the influence of 
alcohol, or drugs used illegally. 

• Require that employees who illegally use drugs or alcohol meet the 
same qualification and performance standards applied to other 
employees. Unsatisfactory behavior such as absenteeism, tardiness, 
poor job performance, or accidents caused by alcohol or illegal drug 
use need not be accepted nor accommodated. 

For example: If an employee is often late or does not show 
up for work because of alcoholism, an employer can take 
direct action based on the conduct. However, an employer 
would violate the ADA if it imposed greater sanctions on 
such an alcoholic employee than it did on other employees 
for the same misconduct. 

While the ADA permits an employer to discipline or discharge an 
employee for illegal use of drugs or where alcoholism results in poor 
performance or misconduct, the Act does not require this. Many 
employers have established employee assistance programs for employees 
who abuse drugs or alcohol that are helpful to both employee and 
employer. However, the ADA does not require an employer to provide 
an opportunity for rehabilitation in place of discipline or discharge to 
such employees. The ADA may, however, require consideration of 
reasonable accommodation for a drug addict who is rehabilitated and not 
using drugs or an alcoholic who remains a "qualified individual with a 
disability." For example, a modified work schedule, to permit the 
individual to attend an ongoing self-help program, might be a reasonable 
accommodation for such an employee. 

An employer can fire or refuse to hire a person with a past history of 
illegal drug use, even if the person no longer uses drugs, in specific 
occupations, such as law enforcement, when an employer can show that 
this policy is job-related and consistent with business necessity. 

For example: A law enforcement agency might be able to 
show that excluding an individual with a history of illegal 
drug use from a police officer position was necessary, because 
such illegal conduct would undermine the credibility of the 
officer as a witness for the prosecution in a criminal case. 
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However, even in this case, exclusion of a person with a 
hist.ory of illegal drug use might not be justified 
aut.omatically as a business necessity, if an applicant with 
such a history could demonstrate an extensive period of 
successful performance as a police officer since the time of 
drug use. 

An employer also may fire or refuse t.o hire an individual with a history 
of alcoholism or illegal drug use if it can demonstrate that the individual 
poses a "direct threat" t.o health or safety because of the high probability 
that s/he would return t.o the illegal drug use or alcohol abuse. The 
employer must be able t.o demonstrate that such use would result in a 
high probability of substantial harm to the individual or others which 
could not be reduced or eliminated with a reasonable accommodation. 
Examples of accommodations in such cases might be to require periodic 
drug or alcohol tests, t.o modify job duties or t.o provide increased 
supervision. 

An employer cannot prove a "high probability" of substantial harm simply 
by referring t.o statistics indicating the likelihood that addicts or 
alcoholics in general have a specific probability of suffering a relapse. A 
showing of "significant risk of substantial harm" must be based upon an 
assessment gf the particular individual ani his/her history of substance 
abuse and the specific nature of the job t.o be performed. 

For example: An employer could justify excluding an 
individual who is an alcoholic with a history of returning t.o 
alcohol abuse from a job as a ship captain. 

8.8 Pre-Employment Inquiries About Drug and Alcohol Use 

An employer may make certain pre-employment, pre-offer inquiries 
regarding use of alcohol or the illegal use of drugs. An employer may 
ask whether an applicant drinks alcohol or whether he or she is 
currently using drugs illegally. However, an employer may not ask 
whether an applicant is a drug addict or alcoholic, nor inquire whether 
s/he has ever been in a drug or alcohol rehabilitation program. (See also 
Pre-Employment Inquiries, Chapter V.) 

After a conditional offer of employment, an employer may ask any 
questions concerning past or present drug or alcohol use. However, the 
employer may not use such information t.o exclude an individuai with a 
disability, on the basis of a disability, unless it can show that the reason 
for exclusion is job-related and consistent with business necessity, and 
that legitimate job criteria cannot be met with a reasonable 
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8.9 

accommodation. (For more information on pre-employment medical 
inquiries, see Chapter VI.) 

Drug Testinc 

An employer may conduct tests to detect illegal use of drugs. The ADA 
does not prohibit, require, or encourage drug tests. Drug tests are not 
considered medical examinations, and an applicant can be required to 
take a drug test before a conditional offer of employment has been made. 
An employee also can be required to take a drug test, whether or not 
such a test is job-related and necessary for the business. (On the other 
hand, a test to determine an individual's blood alcohol level would be a 
"medical examination" and only could be required by an employer in 
conformity with the ADA.) 

An employer may refuse to hire an applicant or discharge or discipline 
an employee based upon a test result that indicates the illegal use of 
drugs. The employer may take these actions even if an applicant or 
employee claims that s/he recently stopped illegally using drugs. 

Employers may comply with applicable Federal, State, or local laws 
regulating when and how drug tests may be used, what drug tests may 
be used, and confidentiality. Drug tests must be conducted to detect 
illegal use of drugs. However, tests for illegal use of drugs also may 
reveal the presence of lawfully-used drugs. If a person is excluded from 
a job because the employer erroneously "regarded" him/her to be an 
addict currently using drugs illegally when a drug test revealed the 
presence of a lawfully prescribed drug, the employer would be liable 
under the ADA. To avoid such potential liability, the employer would 
have to determine whether the individual was using a legally prescribed 
drug. Because the employer may not ask what prescription drugs an 
individual is taking before making a conditional job offer, one way to 
avoid liability is to conduct drug tests after making an offer, even though 
such tests may be given at anytime under the ADA. Since applicants 
who test positive for illegal drugs are not covered by the ADA, an 
employer can withdraw an offer of employment on the basis of illegal 
drug use. 

If the results of a drug test indicate the presence of a lawfully prescribed 
drug, such information must be kept confidential, in the same way as 
any medical record. If the results reveal information about a disability 
in addition to information about drug use, the disability-related 
information is to be treated as a confidential medical record. (See 
confidentiality requirements regarding medical inquiries and examinations 
in Chapter VI.) 
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For example: If drug test results indicate that an individual is 
HIV positive, or that a person has epilepsy or diabetes because use 
of a related prescribed medicine is revealed, this information must 
remain confidential. 

8.10 Laws and Regulations Coneeming Dru.gs and Alcohol 

An employer may comply wi~ other Federal laws and regulations 
concerning the use of drugs and alcohol, including the Drug-Free 
Workplace Act of 1988; regulations applicable to particular types of 
employment, such as law enforcement positions; regulations of the 
Department of Transportation for airline employees, interstate motor 
carrier drivers and railroad engineers; and regulations for safety sensitive 
positions established by the Department of Defense and the Nuclear 
Regulatory Commission. Employers may continue to require that their 
applicants and employees comply with such Federal laws and regulations. 

For example: A trucking company can take appropriate action if 
an applicant or employee tests positive on a drug test required by 
Department of Transportation regulations or refuses to take such a 
drug test. 
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( IX. WORKERS' COMPENSATION AND 
WORK-RELATED INJURY 

9.1 Overview of Legal Oblirations 

• An employer may not inquire into an applicant's workers' 
compensation history befo.re making a conditional offer of 
employment. 

• After making a conditional job offer, an employer may ask about a 
person's workers' compensation history in a medical inquiry or 
examination that is required of all applicants in the same job 
category. 

• An employer may not base an employment decision on the 
speculation that an applicant may cause increased workers' 
compensation costs in the future. However, an employer may 
refuse to hire, or may discharge an individual who is not currently 
able to perform a job without posing a significant risk of 
substantial harm to the health or safety of the individual or 
others, if the risk cannot be eliminated or reduced by reasonable 
accommodation. (See Standards Necessary for Health and Safety: 
A "Direct Threat", Chapter IV.) 

• An employer may submit medical information and records 
concerning employees and applicants (obtained after a conditional 
job offer) to state workers' compensation offices and "second injury" 
funds without violating ADA confidentiality requirements. 

• Only injured workers who meet the ADA's definition of an 
"individual with a disability" will be considered disabled under the 
ADA, regardless of whether they satisfy criteria for receiving 
benefits under workers' compensation or other disability laws. A 
worker also must be "qualified" (with or without reasonable 
accommodation) to be protected by the ADA. 

9.2 Is a Worker Injured on the Job Protected by the ADA? 

Whether an injured worker is protected by the ADA will depend on 
whether or not the person meets the ADA definitions of an "individual 
with a disability" and "qualified individual with a disability." (See 
Chapter II.) The person must have an impairment that "substantially 
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limits a major life activity," have a "record of' or be "regarded as" having 
such an impairment. S/he also must be able to perform the essential 
functions of a job currently held or desired, with or without an 
accommodation. 

Clearly, not every employee injured on the job will meet the ADA 
definition. Work-related injuries do not always cause physical or mental 
impairments severe enough to "substantially limit" a major life activity. 
Also, many on-the-job injuries cause non-chronic impairments which heal 
within a short period of time with little or no long-term or permanent 
impact. Such injuries, in most circumstances, are not considered 
disabilities under the ADA. 

The fact that an employee is awarded workers' compensation benefits, or 
is assigned a high workers' compensation disability rating, does not 
automatically establish that this person is protected by the ADA. In 
most cases, the definition of disability under state workers' compensation 
laws differs from that under the ADA, because the state laws serve a 
different purpose. Workers' compensation laws are designed to provide 
needed assistance to workers who suffer many kinds of injuries, whereas 
the ADA's purpose is to protect people from discrimination on the basis 
of disability. 

Thus, many injured workers who qualify for benefits under workers' 
compensation or other disability benefits laws may not be protected by ( 
the ADA. An employer must consider work-related injuries on a case-
by-case basis to know if a worker is protected by the ADA. Many job 
injuries are not "disabling" under the ADA, but it also is possible that an 
impairment which is not "substantially limiting" in one circumstance 
could result in, or lead to, disability in other circumstances. 

For example: Suppose a construction worker falls from a ladder 
and breaks a leg and the leg heals normally within a few months. 
Although this worker may be awarded workers' compensation 
benefits for the injury, he would not be considered a person with a 
disability under the ADA. The impairment suffered from the 
injury did not "substantially limit" a major life activity, since the 
injury healed within a short period and had little or no long-term 
impact. However, if the worker's leg took significantly longer to 
heal than the usual healing period for this type of injury, and 
during this period the worker could not walk, s/he would be 
considered to have a disability. Or, if the injury caused a 
permanent limp, the worker might be considered disabled under 
the ADA if the limp substantially limited his walking, as compared 
to the average person in the general population. 
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9.3 

( 

An employee who was seriously injured while working for a former 
employer, and was unable to work for a year because of the injury, 
would have a ''record ot' a substantially limiting impairment. If an 
employer refused to hire or promote this person on the basis of that 
record, even if s/he had recovered in whole or in part from the injury, 
this would be a violation of the ADA. 

If an impairment or condition caused by an on-the-job injury does not 
substantially limit an employee's ability to work, but the employer 
regards the individual as having an impairment that makes him/her 
unable to perform a class of jobs, such as "heavy labor," this individual 
would be ''regarded" by the employer as having a disability. An 
employer who refused to hire or discharged an individual because of this 
perception would violate the ADA. 

Of course, in each of the examples above, the employer would only be 
liable for discrimination if the individual was qualified for the position 
held or desired, with or without an accommodation. 

What Can an Employer Do to Avoid Increased Workers' 
Compensation Costs and Comply With the ADA? 

The ADA allows an employer to take reasonable steps to avoid increased 
workers' compensation liability while protecting persons with disabilities 
against exclusion from jobs they can safely perform. 

Steps the Employer May Take 

After making a conditional job offer, an employer may inquire about a 
person's workers' compensation history in a medical inquiry or 
examination that is required of all applicants in the same job category. 
However, an employer may not require an applicant to have a medical 
examination because a response to a medical inquiry (as opposed to 
results from a medical examination) discloses a previous on-the-job injury, 
unless all applicants in the same job category are required to have the 
examination. (See Chapter V.) 

The employer may use information from medical inquiries and 
examinations for various purposes, such as: 

• to verify employment history; 

• to screen out applicants with a history of fraudulent workers' 
compensation claims; 
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• to provide information to state officials as required by state laws 
regulating workers' compensation and "second injury" funds; 

• to screen out individuals who would pose a "direct threat" to 
health or safety of themselves or others, which could not be 
reduced to an acceptable level or eliminated by a reasonable 
accommodation. (See Chapter IV.) · 

9.4 What Can an Employer Do When a Worker is Injured on the 
Job? 

Medical Examinations 

An employer may only make medical examinations or inquiries of an 
employee regarding disability if such examinations are job-related and 
consistent with business necessity. Ha worker has an on-the-job injury 
which appears to affect his/her ability to do essential job functions, a 
medical examination or inquiry is job-related and consistent with 
business necessity. A medical examination or inquiry also may be 
necessary to provide reasonable accommodation. (See Chapter VI.) 

When a worker wishes to return to work after absence due to accident or 
illness, s/he can only be required to have a 'job-related" medical 
examination, not a full physical exam, as a condition of returning to 
work. 

The ADA prohibits an employer from discriminating against a person 
with a disability who is "qualified" for a desired job. The employer 
cannot refuse to let an individual with a disability return to work 
because the worker is not fully recovered from injury, unless s/he: (1) 
cannot perform the essential functions of the job s/he holds or desires 
with or without an accommodation; or (2) would pose a significant risk of 
substantial harm that could not be reduced to an acceptable level with 
reasonable accommodation. (See Chapter IV.) Since reasonable 
accommodation may include reassignment to a vacant position, an 
employer may be required to consider an employee's qualifications to 
perform other vacant jobs for which s/he is qualified, as well as the job 
held when injured. 

''Light Duty" Jobs 

Many employers have established "light duty" positions to respond to 
medical restrictions on workers recovering from job-related injuries, in 
order to reduce workers' compensation liability. Such positions usually 
place few physical demands on an employee and may include tasks such 
as answering the telephone and simple administrative work. An 
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employee's placement in such a position is often limited by the employer 
to a specific period of time. 

The ADA does not require an employer to create a "light duty" position 
unless the "heavy duty" tasks an injured worker can no longer perform 
are marginal job functions which may be reallocated to co-workers as 
part of the reasonable accommodation of job-restructuring. In most cases 
however, "light duty" positions involve a totally different job from the job 
that a worker performed before the injury. Creating such positions by 
job restructuring is not required by the ADA. However, if an employer 
already has a vacant light duty position for which an injured worker is 
qualified, it might be a reasonable accommodation to reassign the worker 
to that position. If the position was created as a temporary job, a 
reassignment to that position need only be for a temporary period. 

·When an employer places an injured worker in a temporary "light duty" 
position, that worker is "otherwise qualified" for that position for the 
term of that position; a worker's qualifications must be gauged in 
relation to the position occupied, not in relation to the job held prior to 
the injury. It may be necessary to provide additional reasonable 
accommodation to enable an injured worker in a light duty position to 
perform the essential functions of that position. 

For example: Suppose a telephone line repair worker broke both 
legs and fractured her knee joints in a fall. The treating physician 
states that the worker will not be able to walk, even with crutches, 
for at least nine months. She therefore has a "disability." 
Currently using a wheelchair, and unable to do her previous job, 
she is placed in a "light duty" position to process paperwork 
associated with line repairs. However, the office to which she is 
assigned is not wheelchair accessible. It would be a reasonable 
accommodation to place the employee in an office that is accessible. 
Or, the office could be made accessible by widening the office door, 
if this would not be an undue hardship. The employer also might 
have to modify the employee's work schedule so that she could 
attend weekly physical therapy sessions. 

Medical information may be very useful to an employer who must decide 
whether an injured worker can come back to work, in what job, and, if 
necessary, with what accommodations. A physician may provide an 
employer with relevant information about an employee's functional 
abilities, limitations, and work restrictions. This information will be 
useful in determining how to return the employee to productive work, but 
the employer bears the ultimate responsibility for deciding whether the 
individual is qualified, with or without a reasonable accommodation. 
Therefore, an employer cannot avoid liability if it relies on a physician's 
advice which is not consistent with ADA requirements. 
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9.5 Do the ADA's Pre-Employment Inquiry and Confidentiality 
Restrictions Prevent an Employer from Filing Second Injury 
Fund Claims? 

Most states have established "second llrjury" funds designed to remove 
financial disincentives in hiring employees with a disability. Without a 
second llrjury fund, if a worker suffered increased disability from a work-
related injury because of a pre-existing condition, the employer would 
have to pay the full cost. The second injury fund provisions limit the 
amount the employer must pay in these circumstances, and provide for 
the balance to be paid out of a common fund. 

Many second llrjury funds require an employer to certify that it knew at 
the time of hire that the employee had a pre-existing injury. The ADA 
does not prohibit employers from obtaining information about pre-existing 
injuries and providing needed information to second injury funds. As 
discussed in Chapter VI., an employer may make such medical inquiries 
and require a medical examination after a conditional offer of 
employment, and before a person starts work, so long as the examination 
or inquiry is made of all applicants in the same job category. Although 
the ADA generally requires that medical information obtained from such 
examinations or inquiries be kept confidential, information may be 
submitted to second llrjury funds or state workers' compensation 
authorities as required by state workers' compensation laws. 

9.6 Compliance with State and Federal Workers' Compensation 
Laws 

a. Federal Laws 

It may be a defense to a charge of discrimination under the ADA 
that a challenged action is required by another Federal law or 
regulation, or that another Federal law prohibits an action that 
otherwise would be required by the ADA. This defense is not 
valid, however, if the Federal standard does not require the 
discriminatory action, or if there is a way that an employer can 
comply with both legal requirements. 

b. State Laws 

ADA requirements supersede any conflicting state workers' 
compensation laws. 
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9.7 

For example: Some state workers' compensation statutes 
make an employer liable for paying additional benefits if an 
injury occurs because the employer assigned a person to a 
position likely to jeopardize the person's health or safety, or 
exacerbate an earlier workers' compensation injury. Some of 
these laws may permit or require an employer to. exclude a 
disabled individual from employment in cases where the ADA 
would not permit such exclusion. In these cases, the ADA 
takes precedence over the state law. An employer could not 
assert, as a valid· defense to a charge of discrimination, that 
it failed to hire or return to work an individual with a 
disability because doing so would violate a state workers' 
compensation law that required exclusion of this individual. 

Does Filing a Workers' Compensation Claim Prevent an 
Injured Worker from Filing a Charge Under the ADA? 

Filing a workers' compensation claim does not prevent an injured worker 
from filing a charge under the ADA. "Exclusivity" clauses in state 
workers' compensation laws bar all other civil remedies related to an 
injury that has been compensated by a workers' compensation system. 
However, these clauses do not prohibit a qualified individual with a 
disability from filing a discrimination charge with EEOC, or filing a suit 
under the ADA, if issued a "right to sue" letter by EEOC. (See Chapter 
X.) 

9.8 What if an Employee Provides False Information About 
his/her Health or Physical Condition? 

An employer may refuse to hire or may fire a person who knowingly 
provides a false answer to a lawful post-offer inquiry about his/her 
condition or workers' compensation history. 

Some state workers' compensation laws release an employer from its 
obligation to pay benefits if a worker falsely represents his/her health or 
physical condition at the time of hire and is later injured as a result. 
The ADA does not prevent use of this defense to a workers' compensation 
claim. The ADA requires only that information requests about health or 
workers compensation history are made as part of a post-offer medical 
examination or inquiry. (See Chapter VI.) 
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( X. ENFORCEMENT PROVISIONS 

( 

10.l Introduction 

Title I of the ADA is enforced by the Equal Employment Opportunity 
Commission (EEOC) under the same procedures used to enforce Title VII 
of the Civil Rights Acts of 1964. The Commission receives and 
investigates charges of discrimination and seeks through conciliation to 
resolve any discrimination found and obtain full relief for the affected 
individual. If conciliation is not successful, the EEOC may file a suit or 
issue a "right to sue" letter to the person who filed the charge. 
Throughout the enforcement process, EEOC makes every effort to resolve 
issues through conciliation and to avoid litigation. 

The Commission also recognizes that differences and disputes about the 
ADA requirements may arise between employers and people with 
disabilities as a result of misunderstandings. Such disputes frequently 
can be resolved more effectively through informal negotiation or 
mediation procedures, rather than through the formal enforcement 
process of the ADA. Accordingly, EEOC will encourage efforts to settle 
such differences through alternative dispute resolution, provided that 
such efforts do not deprive any individual of legal rights granted by the 
statute. (See "Alternative Dispute Resolution" in Resource Directory 
Index.) 

10.2 Overview of Enforcement Provisions 

• A job applicant or emp_loyee who believes s/he has been 
discriminated against on the basis of disability in 
employment by a private, state, or local government 
employer, labor union, employment agency, or joint labor 
management committee can file a charge with EEOC. 

• An individual, whether disabled or not, also may file a charge if 
s/he believes that s/he has been discriminated against because of 
an association with a person with a known disability, or believes 
that s/he has suffered retaliation because of filing a charge or 
assisting in opposing a discriminatory practice. (See Retaliation 
below.) Another person or organization also may file a charge on 
behalf of such applicant or employee. 

• The entity charged with violating the ADA should receive 
written notification of the charge within 10 days after it is 
filed. 
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• EEOC will investigate charges of discrimination. If EEOC 
believes that discrimination oCCWTed, it will attempt to 
resolve the charge through conciliation and obtain full relief 
for the aggrieved individual consistent with EEOC's 
standards for remedies. 

• If conciliation fails, EEOC will file suit or issue a 
"right to sue" letter to the person who filed the charge. 
(If the charge involves a state or local government 
agency, EEOC will refer the case to the Department of 
Justice for consideration of litigation or issuance of a 
"right to sue" letter.) 

• Remedies for violations of Title I of the ADA include hiring, 
reinstatement, promotion, back pay, front pay, restored 
benefits, reasonable accommodation, attorneys' fees, expert 
witness fees, and court costs. Compensatory and punitive 
damages also may be available in cases of intentional 
discrimination or where an employer fails to make a good 
faith effort to provide a reasonable accommodation. 

• Employers may not retaliate against any applicant or 
employee who files a charge, participates in an EEOC 
investigation or opposes an unlawful employment practice. 

10.3 Questions and Answers on the ADA Enforcement Process 

When do the ADA's employment enforcement provisions 
become effective? 

Charges of discrimination can be filed against employers with 25 or more 
employees and other covered entities beginning July 26, 1992. The 
alleged discriminatory act(s) must have occurred on or after July 26, 
1992. 

Charges can be filed against employers with 15 or more employees 
beginning July 26, 1994. The alleged discriminatory act(s) must have 
occurred on or after July 26, 1994, if the charge is against an employer 

· with 15 to 24 employees. 
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Who can f"tle charges of discrimination? 

An applicant or employee who feels that s/he has been discriminated 
against in employment on the basis of disability can file a charge with 
EEOC. An individual, group or organization also can file a charge on 
behalf of another person. An individual, group or organization that files 
a charge is called the "charging party." 

How are charges of discrimination f"tled? 

A person who feels s/he has been discriminated against, or other 
potential "charging party" should contact the nearest EEOC office. (See 
Resource Directory listing.) If there is no EEOC office nearby, call, toll 
free 1-800-669-4000 (voice) or 1-800-800-3302 (TDD). 

What are the time limits for itling charges of discrimination? 

A charge of discrimination on the basis of disability must be filed with 
EEOC within 180 days of the alleged discriminatory act. 

If there is a state or local fair employment practices agency that enforces 
a law prohibiting the same alleged discriminatory practice, it is possible 
that charges may be filed with EEOC up to 800 days after the alleged 
discriminatory act. However, to protect legal rights, it is recommended 
that EEOC be contacted promptly when discrimination is believed to 
have occurred. 

How is a charge of discrimination f"tled? 

A charge can be filed in person, by telephone, or by mail. If an 
individual does not live near an EEOC office, the charge can be filed by 
telephone and verified by mail. The type of information that will be 
requested from a charging party may include: 

• the charging party's name, address, and telephone 
number (if a charge is filed on behalf of another 
individual, his/her identity may be kept confidential, 
unless required for a court action); 

• the employer's name, address, telephone number, and 
number of employees; 
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• the basis or bases of the discrimination claimed by the 
individual ~ disability, race, color, religion, sex, 
national origin, age, retaliation); 

• the issue or issues involved in the alleged 
discriminatory act(s) (~, hiring, promotion, wages, 
terms and conditions of employment, discharge); 

• identification of the charging party's alleged disability 
(e.g., the physical or mental impairment and how it 
affects major life activities, the record of disability the 
employer relied upon, or how the employer regarded 
the individual as disabled); 

• the date of the alleged discriminatory act(s); 

• details of what allegedly happened; and 

• identity of witnesses who have knowledge of the 
alleged discriminatory act(s). 

Charging parties also may submit additional oral or written evidence on 
their behalf. 

EEOC has work-sharing agreements with many state and local fair ( 
employment agencies. Depending on the agreement, some charges may 
be sent to a state or local agency for investigation; others may be 
investigated directly by EEOC. (See also Coordination Procedures to 
Avoid Duplicate Complaint Processing under the ADA and the 
Rehabilitation Act, below.) 

Can a charging party file a charge on more than one basis? 

EEOC also enforces other laws that bar employment discrimination based 
on race, color, religion, sex, national origin, and age (persons 40 years of 
age and older). An individual with a disability can file a charge of 
discrimination on more than one basis. 

For example: A cashier who is a paraplegic may 
claim that she was discriminated against by an 
employer based on both her sex and her disability. 
She can file a single charge claiming both disability 
and sex discrimination. 
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Can an individual file a lawsuit against an employer? 

An individual can file a lawsuit against an employer, but s/he must first 
file the charge with EEOC. The charging party can request a "right to 
sue" letter from the EEOC 180 days after the charge was first filed with 
the Commission. A charging party will then have 90 days to. file suit 
after receiving the notice of right to sue. If the charging party files suit, 
EEOC will ordinarily dismiss the original charges filed with the 
Commission. "Right to sue" letters also are issued when EEOC does not 
believe discrimination occurred or when conciliation attempts fail and 
EEOC decides not to sue on the charging party's behalf (see below). 

Are charging parties protected from retaliation? 

It is unlawful for an employer or other covered entity to retaliate against 
someone who files a charge of discrimination, participates in an 
investigation, or opposes discriminatory practices. Individuals who 
believe that they have been retaliated against should contact EEOC 
immediately. Even if an individual has already filed a charge of 
discrimination, s/he can file a new charge based on retaliation. 

How does EEOC process charges of discrimination? 

• A charge of employment discrimination may be filed 
with EEOC against a private employer, state or local 
government, employment agency, labor union or joint 
labor management committee. When a charge has 
been filed, EEOC calls these covered entities 
"respondents." 

• Within 10 days after receipt of a charge, EEOC sends 
written notification of receipt to the respondent and 
the charging party. 

• EEOC begins its investigation by reviewing information 
received from the charging party and requesting 
information from the respondent. Information 
requested from the respondent initially, and in the 
course of the investigation, may include: 

specific information on the issues raised in the charge; 

the identity of witnesses who can provide evidence 
about issues in the charge; 
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information about the business operation, employment 
process, and workplace; and 

personnel and payroll records. 

(Note: All or part of the data-gathering portion of an 
investigation may be conducted on-site, depending · on the 
circumstances.) 

• A respondent also may submit additional oral or 
written evidence on its own behalf. 

• EEOC also will interview witnesses who have 
knowledge of the alleged discriminatory act(s). 

• EEOC may dismiss a charge during the course of the 
investigation for various reasons. For example, it may 
find that the respondent is not covered by the ADA, or 
that the charge is not timely filed. 

• EEOC may request additional information from the 
respondent and the charging party. They may be 
asked to participate in a fact-finding conference to 
review the allegations, obtain additional evidence, and, 
if appropriate, seek to resolve the charge through a 
negotiated settlement. 

• The charging party and respondent will be informed of 
the preliminary findings of the investigation -- that is, 
whether there is cause to believe that discrimination 
has occurred and the type of relief that may be 
necessary. Both parties will be provided opportunity 
to submit further information. 

• After reviewing all information, the Commission sends 
an official "Letter of Determination" to the charging 
party and the respondent, stating whether it has or 
has not found "reasonable cause" to believe that 
discrimination occurred. 

What if the EEOC concludes that no discrimination occurred? 

If the investigation finds no cause to believe discrimination occurred, 
EEOC will take no further action. EEOC will issue a "right to sue" 
letter to the charging party, who may initiate a private suit. 
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What if the EEOC concludes that discrimination occurred? 

If the investigation shows that there is reasonable cause to believe that 
discrimination occurred, EEOC will attempt to resolve the issue through 
conciliation and to obtain full relief consistent with EEOC's s~andards for 
remedies for the charging party. (See Relief Available to Charging Party, 
below.) EEOC also can request an employer to post a notice in the 
workplace stating that the discrimination has been corrected and that it 
has stopped the discriminatory practice. 

What happens if conciliation fails? 

At all stages of the enforcement process, EEOC will try to resolve a 
charge without a costly lawsuit. 

If EEOC has found cause to believe that discrimination occurred, but 
cannot resolve the issue through conciliation, the case will be considered 
for litigation. If EEOC decides to litigate, a lawsuit will be filed in 
federal district court. If the Commission decides not to litigate, it will 
send the charging party a "right-to-sue" letter. The charging party may 
then initiate a private civil suit within 90 days, if desired. If conciliation 
fails on a charge against a state or local government, EEOC will refer 
the case to the Department of Justice for consideration of litigation or 
issuance of a "right to sue" letter. 

10.4 Coordination Procedures to Avoid Duplicative Complaint 
Processing Under the ADA and the Rehabilitation Act. 

The ADA requires EEOC and the federal agencies responsible for Section 
503 and Section 504 of the Rehabilitation Act of 1973 to establish 
coordination procedures to avoid duplication and to assure consistent 
standards in processing complaints that fall within the overlapping 
jurisdiction of both laws. EEOC and the Office of Federal Contract 
Compliance in the Department of Labor (OFCCP) have issued a joint 
regulation establishing such procedures for complaints against employers 
covered by the ADA who are also federal contractors or subcontractors. 
(Published in the Federal Register of January 24, 1992.) EEOC and the 
Department of Justice also will issue a joint regulation establishing 
procedures for complaints against employers covered by the ADA who are 
recipients of federal financial assistance. 

The joint EEOC-OFCCP rule provides that a complaint of discrimination 
on the basis of disability filed with OFCCP under Section 503 will be 
considered a charge filed simultaneously under the ADA if the complaint 
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falls within the ADA's jurisdiction. This will ensure that an individual's 
ADA rights are preserved. OFCCP will process such complaints/charges 
for EEOC, with certain exceptions specified in the regulation, where 
OFCCP will refer the charge to EEOC. OFCCP also will refer to EEOC 
for litigation review any complaint/charge where a violation has been 
found, conciliation fails, and OFCCP decides not to pursue administrative 
enforcement. 

EEOC will refer to OFCCP ADA charges that fall under Section 503 
jurisdiction when the Commission finds cause to believe that 
discrimination has occurred but decides not to litigate, for any 
administrative action that OFCCP finds appropriate. Where a charge 
involves both allegations of discrimination and violation of OFCCP's 
affirmative action requirements, EEOC generally will refer the charge to 
OFCCP for processing and resolution. 

(Note: Procedures established in an EEOC-Department of Justice joint 
rule on processing complaints that are within ADA and Section 504 
jurisdiction will be summarized in a future supplement to this Manual, 
when a final regulation has been issued.) 

10.5 Remedies 

The "relief' or remedies available for employment discrimination, whether 
caused by intentional acts or by practices that have a discriminatory 
effect, may include hiring, reinstatement, promotion, back pay, front pay, 
reasonable accommodation, or other actions that will make an individual 
"whole" (in the condition s/he would have been but for the 
discrimination). Remedies also may include payment of attorneys' fees, 
expert witness fees and court costs. 

Compensatory and punitive damages also may be available where 
intentional discrimination is found. Damages may be available to 
compensate for actual monetary losses, for future monetary losses, for 
mental anguish and inconvenience. Punitive damages also may be 
available if an employer acted with malice or reckless indifference. The 
total amount of punitive damages and compensatory damages for future 
monetary loss and emotional injury for each individual is limited, based 
upon the size of the employer,. using the following schedule: 

Number of employees 

15-100 
101-200 
201-500 
500 and more 
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Damages will not exceed 

$ 50,000 
100,000 
200,000 
300,000 
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Punitive damages are not available against state or local governments. 

In cases concerning reasonable accommodation, compensatory or punitive 
damages may not be awarded to the charging party if an employer can 
demonstrate that "good faith" efforts were made to provide reasonable 
accommodation. 

What are EEOC's obligations to make the charge process 
accessible to and usable by individuals with disabilities? 

EEOC is required by Section 504 of the Rehabilitation Act of 1973, as 
amended, to make all of its programs and activities accessible to and 
usable by individuals with disabilities. EEOC has an obligation to 
provide services or devices necessary to enable an individual with a 
disability to participate in the charge filing process. For example, 
upon request, EEOC will provide an interpreter when necessary for a 
charging party who is hearing impaired. People with visual or 
manual disabilities can request on-site assistance in filling out a 
"charge of discrimination" form and affidavits. EEOC will provide 
access to the charge process as needed by each individual with a 
disability, on a case-by-case basis. 
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What is 
COMMUN/CATION? 

What are 
COMMUN/CATION 
DISABILmES? 

What are the effects of 
COMMUN/CATION 
DISAB/LmES? 

·· it are 
AMU'WICA TION 

(SPEECH AND 
HEARING) 
BARRIERS? 

COMMUNICATION Fact Sheet 

• Communication is the wav we interact with others and the world around us: Receiving. 
processing. and sending i~fonnation to exchange thoughts. feelings. wants. and ideas. and to 

monitor changes in our environment. 

• Communication takes place constantly and is involved in our every'acrivity. Even during sleep 
we communicate with our environment (e.g .. our hearing alens us to fire alanns. telephones 

ringing). 

• We communicate in many different ways-through touch. sight. hearing. smell. speech. 
writing, gesturing. and reading. Speaking and listening are the most common ways we 

communicate. 

• Language is the system and rules we use to process and code infonnation for communication. 

• People experience communication disabilities when their ability to receive, send. or process 
infonnation is reduced. 

• Two major communication disabilities categories: 
• Hearing impairments affect between 21to28 million Americans (about 10% of U.S. 

population) of all ages. Hearing impairments are very common in older individuals. 
affecting up to 60% of those people over 65 years of age. Hearing losses range from mild 
(difficulty hearing soft sounds) to profound deafness (difficulty or inability to hear even 
loud sounds). The majority of people with hearing impainnent are .. bani-of-hearing" and 
rely in varying degrees on their hearing for communication. Many use amplification (e.g .• 
hearing aids) to enhance their communication and listening functioning. 

• Speech and language impairments affect more than 3 million Americans of all ages. 
These impairments range from mild to severe difficulty in producing speech sounds: in 
fluency (stuttering): and producing or understanding language, reading. and writing due to 
learning disabilities. stroke. or head injury. Some people are unable to use speech or 
language at all. Many use assistive devices (e.g .• speech output devices) to enhance their 
speaking and communication functioning. 

• In many cases. people have multiple impairments (e.g., vision, mobility. and speech) that affect 
thcir communication ability. 

• Different for each individual and communication activity 

• 1ltc amount of difficulty varies with: 
• type(s) and severity of impairment 
• ability to use other information sources or communication modalities, for example, the 

ability to specchread. ability to read 
• communication situation. such as. complexity of information. level of information. level of 

familiarity 
• diffcrenccs or mismatches in primary communication mode, for example, manual sign 

language vs. spoken language 
• physical environment. for example. noise levels, lighting. distance between speaker/listener 
• ability to use and benefit from assistive devices or services. 

• Physical/environmental factors include: 
• Noise 
• Rooms that echo or reverberate 
• Distance or banicrs between the speaker/sound source and listener 
• Multiple speakers/sound sources 
• Low light levels/poor background that imerf crc with ability to speechrcad or sec signing 

COMMUNICATION 
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COMMUNICATION 
BARRIERS 
continued 

What are 
WAYS TO IMPROVE 
COMMUN/CATION? 

What types of 
COMMUN/CATION 
AIDS AND SERVICES 
are BVBllBble? 

What are suggestions 
for EFFECTIVE 
COMMUN/CATION? 

• Fast-paced or hurried situations 
• Complex or lengthy infonnation 
• Aural (hearing)-Only or visual-only infonnation 

• Attitudinal and behavioral factors (toward person with disability) include: 
• Impatience 
• Prejudice 
• Poor communication style (e.g .. hand covering face. rapid speech) .. 

• Maximize information in the impaired modality 
• Amplification devices (e.g .. hearing aids. assistive listening devices> 
• Alternative and au~entative devices for speech and language impainnents (e.~ .. manual or 

electronic communication boards. voice amplifier) 

• Supplement information using other modalities (e.g .. visual. tactile) 

• Simplify information in the impaired modality (e.g .. simplify and slowdown speech. rephrase) 

• Use a combination of modalities 

• Remove physical barriers or change place of communication 

• Personally prescribed devices (e.g •• hearing aids. electronic communication and speech output 
systems) 

• Devices and services that can be used in addition to or instead of personally prescribed devices 
to: 
• Enhance or amplify acoustic information 

For example. assistive listening devices for groups. individuals: hearing aid compatible 
telephones: amplified telephone handsets/mouthpieces: amplified alening. signaling. and 
warning systems. 

• Provide visual and/or tactile information 
For example. telecommunications device for the deaf (IDD) or text telephone: flashing or 
mobe alann lights: vibrow:tile (sense of touch) alening. signaling. and warning devices: 
captioning (open and closed. real-time): computer-assisted n<Ke taking: written. ,raphic. or 
symbolic materials: facsimile machines that have visual signals. 

• Translate or fadlitate communication information 
For example. interpreter services (cued speech. oral. sign language); IDD/telephone relay 
systemS: augmenwive communication devices (e.g.. wordboards. speech output devices. 
writing aids): computers and elec:tronic communications: hearing assistance dogs. 

• Ask the person with the disability about their needs 

• Consider the communication situation (e.g •. nature. length. and complexity) 

• Evaluate the accuracy and rate of information transfer and emotional reactions 

• Select appropriate aids and services. Jiving consideration to individual pref erenccs 

• Use a combination of aids and services with appropriate communication techniques. for 
example. ·speaking clearly in normal tone of voice. writing key words, using shon sentences, 
gesturing. signing. looking directly at listener when speaking. 

This document is •vailable in the followinJ fomws: 1-se print. midioUlpe. computer disk. braille. elccUonic bulletin board 1202·514-6193). 

This doc:ument Pft"'ides ,meral information ao promote volunwy complince with the Americmls with Diubililics Acl CAD.Al. It wa.~ prepared under• ,,..nt from the 
U.S. Depuunent of Justice. While the Office on the AmericlllS with Diubilitie~ Act ha~ reviewed it5 contents. My ClpllllClft5 or 1111erprewion~ in the doc:umen1 ue ttac 
of the Amman Speech·~·HurinJ Association Md do llOI necesurily reflect the view5 of the Depuunen1 of Justice. The ADA iiself Md the Depanment · i; ADA 
re1uwions lhould be consulted for funher. more specific 1uidmce. 

Pnlcluc:ed by Amerian Speech·Lan1uq:e·Harin1 Auocwion. 
10801 Rockville Pike. Rockville. MD 20852. 
1-I00-631-12'5 cvrmo1. J01-1197-57CXHV1: 301-1197.0157 rmo1. 
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What is 
EFFECTIVE 
COMMUN/CATION 
under ADA? 

What is required 
to achieve EFFECTIVE 
COMMUN/CATION 
under ADA? 

u,,w do you determine 
:ESSARY 

A<JXILIARY 
COMMUNICATION 
AIDS AND SERVICES? 

What are 
STRATEGIES 
tor achieving 
EFFECTIVE 
COMMUN/CATION? 

COMMUNICATION AND THE ADA 
(Effective Communication and Accessibility) 

• Taking steps to ensure that people with communication disabilities .. 
• Have access to goods. se..Vices. and facilities 
• Are not excluded. denied services. segregated or otherwise treated diff erentl~· than other 

people 

• Making information accessible to and useable by people with communication disabilities 

• Providing any necessary auxiliary communication aids and services 

• Unless an undue burden or a fundamental change in the nature of the goods. services. 

facilities. etc. would result 
• Without a surcharge to the individual 

• Making aurally (via hearing) delivered information available to persons with hearing and 

speech impainnents (including alanns. nonverbal speech. and computer-generated speech) 

• Personally prescribed devices such as hearing aids are not required. 

• Consideration of: 
• Expressed preference of the individual with disability 
• Level and type of the communication exchange (complexity. length. and imponancc of 

material). For example. interpreter services might not be necessary for a simple business 

transaction such as buying groceries. but they might be appropriate in lengthy or major 

transactions such as purchasing a car or provision of legal or medical services. 

• Selection of appropriate aids and services from available technologies and services (low-tech 

as well as high-tech) based on facility resources and communication needs (individual's and 

type of material) 

• Establishing appropriate attitudes and behaviors: 
• Assuming that persons with communication disabilities can express themselves if afforded 

the opponunity. ttSpeet. and the necessary assistance to do so 
• Consulting the person wi1h the disability how best to communicate with him or her. and 

asking aboul the need for aids and Services 
• Training staff to communicate more effectively 

• Modifying the communication setting. for example. reducing noise levels. Improving the 

communication settinp can also reduce the need for assistive devices in some cases. 

• Providing auxiliary aids and services 

• Responding to auxiliary aids and services requests 

• Providing materials in accessible formats (e.g .• written transcripts) 

• Keeping written materials simple and direct 

• Providing visual as well as auditory information 

• Providing a means for written exchange of information 

• Informing public of available accommodations 

• Maintaining devices in good working condition 

• Consulting a professional (audiologist. speech-language pathologist) 
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What are examples of 
COMMUN/CA noN 
(SPEECH AND 
HEARING) AIDS AND 
SERVICES? 

What are 
COMMUN/CA noN 
BARRIERS? 

What Is required for 
COMMUN/CA noN 

·ACCESSIBILITY 
under ADA? 

• In assemblv areas. meetings. conversations: · .. 
• Assistiv~ listening devices and systems (ALDs). communication bOards (word. symbol ). 

qualified interpreters (oral. cued speech. sign langua!?e l. real-rime captioning. written 

communicarion exchange and transcripts. computer-assisted note laking. lighring on 

speaker·s face. preferenrial seating for good liSlening and viewing posirion. electrical oullet 

near accessible seating. videotexr displays · 

• In telecommunications: 
• Hearing aid compatible telephones. volume control telephone handsets. amplified telephone 

mouthpieces (for person with weak voice) (to amplify speech for a hard-of-hearing listener). 

telecommunication device for the deaf (TDD) or text telephone. facsimile machines (that 

use visual symbols). computer/modem, in1eractive computer software with videotext 

• TDD/telephone relay systems 

• In buildinp: 
• Alerting. signaling. warning. and announcement systems using amplified auditory signals. 

visual signals (flashing. strobe). vibrotactile (touch) devices. videotext displays 

• In prepared (non-live) materials: 
• Wrinen materials in alternate formats (e.g •• symbols. pictures) 

• Aurally-delivered materials in alternate fonnats (e-8·· captioned videotapes, wrinen 

transcrip1. sign inlerpreter) 
• Notification of accessibility options (e.g .• alternative fonnats) 

• Factors that hinder or prevent informarion coming to and/or from a person 

• Visually-related barriers 
• Inadequate or poor lighting/poor background that interferes with ability to speechread or see 

sipting 
• Unreadable signage (loo small. no1 in line of vision of people in wheelchairs or of short 

swure) 
• Lack of visual infonnation (For example. no1 showing speaker's face) 

• Lack of signage and accessibiliry symbols 

• Acoustically-related barriers 
• High noise levels 
• High reverberation levels 
• Lack of aurally-delivered information to supplement visual infonnation (for example. not 

using amplified auditory .._., well .._., visual signals in emergency alanns, panitions that block 

sound between speaker and listener) 

• Attitudinal and prejudicial barriers 

• Information complexity (such a~ difficuh reading level) 

• Providing TDD and ac:c:mble telephone or alternative service 
• When telephone service is regularly provided to customers/palients on more than just an 

incidental basi!' (e.g •• hospitals. hotels) 
• When building entry requires aural or voice infomwion exchange (e.g., closed circuit 

security telephone> 
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COMMUN/CATION 
ACCESSIBILITY 
under ADA 
continued 

What are some 
READILY 
"r."l/EVABLE 

ICTURAL 
t:sA~RIER REMOVAL 
STRATE GIES? 

What Is needed for 
SIGNAGEAND 
SYMBOLS OF 
COMMUN/CATION 
ACCESSIBILITY? 

• Providing means for two-way communication in emergency situations (e.g .• elevator 
emergency notification system) that does not require hearing or speech.for communication 
exchange 

• Providing closed captipn decoders. upon request. in hospitals that provide televisions. and in 
places of lodging with televisions in five or more guest rooms 

• Removing structural communication barriers in existing: buildings when readily achievable 
(inexpensively and easily removed) 

• Providing alternative service when barriers are not easily removed (For example. preferential 
seating area) 

• Following ac:c:tSibility standards for new consttuction/alterations (ADA Accessibility 
Guidelines. Unifonn Federal Accessibility Standard) 

• Installing sound bufl'ers to reduce noise and reverberation 

• Installing flashing alarm lights in restrooms. any general usage areas. hallways. lobbies, and 
any other common usage areas 

• Integrating visual alarms into facility alarm systems 

• Removing physical partitions that block sound or visual information between employees and 
customers 

• Providing directional signage with symbols to indicate available services 

• Symbols for: 
• Telephone accessibility: 

• blue grommet between cord and handsct-.. hcaring aid compatible'' 
• telephone handset with radiating soundwavcs-.. volume control .. 

• TDDs or text telephones-the international TDD symbol 

• Signage: 
• Directional signage indicating nearest TDD or accessible telephone 
• Mesgges for availability or Assistive Listening Devices (ALDs) in announccmcnts, in 

key building areas 
• Mesgges for communication aids and services (e.g •• interpreters) 

lmemational Symbol or 
Accessibility 

,,..... 
••••• •••• ••••• 

lntmwional TDD 
Symbol 

Telephone Hancbet 
Amplifation Symbol 
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What types of 
POLICIES AND 
PRACTICES NEED TO 
BE MOD/RED? 

What Is the best way 
to ensure COST-
EFFECTIVE ADA 
COMPLIANCE? 

The BOTTOM LINE 

• Discriminatory policies such as prohibiting hearing assistance dogs · · · · 

• Discriminatory eligibility criteria such as restricting access to goods and services unless 
necessary for the provision of goods and services 

• Perform a facility aca5ibility audit that includes identification of communication baniers 

• Determine auxiliary aids and services needs 

• Develop a plan to remove barriers and acquire assistive devices 

• Perform ongoing audit and maintenance of .cces,gbility features 

• Modify discriminatory policies. practices. and procedures 

• Obtain technical assistance and consult with rehabilitation professionals, disability 
organizations, consumers. federal agencies as appropriate 

• Ask people about their needs. show respect and sensitivity, use what works (not 
necessarily what is most expensive), use your resources creatively and effectively. 

This documen1 is available in the followiftl fonna&s: lafF print. audiolapc. campulCl'disl. brailk. elec:tronic bullelin board (202-514-61931. 

This document provides pneral infonnaaion IO pramale volunaary compliara with die Americans wilh Disabililies Ac:t IADAI. 11 was prqmec! under a IJDI from Ille 

U.S. Oqmtmen1 of Justice. Whik the Office on the Americans with Disabiliues Ac:t has reviewed its COlllCllU. any opinions or inlerpma1ions in Ille document arc lholle 

of the American Speecll·Lan11ua,e-Heari111 Auocialion and do noc necessarily reflea the views of the l>ep9nmau of Justice. The ADA itself and Ille 0eputmen1's ADA 
replalions should be consulted for further. llllft specific 1uidanc:c. 

Produced by American Speecll·Lan11uqe·Harin1 Auocialion. 
10801 Rockville Pike. Roc:kville. MD 208.52. 
l-l(X).(i38-825S IVll'DDI. 301-197-5700IV>: 301-197-0157 CTDDI. 
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I.Summary 

Title Il • Nondiscrimination on the Basis of Disability 
in State and Local Government Services 

!Title DI 

This rule implements subtitle A of titleµ of the Americans with Disabilities Act, Pub. L. 101-

336, which prohibits discrimination on the baSis of disability by public entities. Subtitle A protects 

qualified individuals with disabilities from discrimination on the basis of disability in the services, 

programs, or activities of all State and local governments. h extends the prohibition of discrimina-

tion in federally assisted programs established by section 504 of the Rehabilitation Act of 1973 to all 

activities of State and local governments, including those that do not receive Federal financial 

assistance, and incorporates specific prohibitions of discrimination on the basis of disability from 

titles I, m. and V of the Americans with Disabilities Act. This rule, therefore, adopts the general 

prohibitions of discrimination established under section 504, as well as the requirements for making 

programs accessible to individuals with disabilities and for providing equally effective communica-

tions. It also sets fonh standards for what constitutes discrimination on the basis of mental or 

physical disability, provides a definition of disability and qualified individual with a disability, and 

establishes a complaint mechanism for resolving allegations of discrimination. 

The effective date of this rule is January 26, 1992. 

For further information about this rule contact the Office on the Americans with Disabilities Act, 

Civil Rights Division, U.S. Department of Justice, Washington, D.C. 20530. (202) 514-0301 
(Voice), (202) 514-0381 (1DD). These telephone numbers arc not toll-free numbers. 

2. Background 

The landmark Americans with Disabilities Act \ADA" or "the Actj, enacted on July 26, 1990, 

provides comprehensive civil rights proteCtions to individuals with disabilities in the areas of em-

ployment, public accommodations, Swe and local government services, and tdecommunications. 

This regulation implements subtitle A of title ll of the ADA, which applies to State and local 

governments. Most programs and activities of State and local governments arc recipients of Federal 

financial assistance from one or more Federal funding agencies and, therefore, arc already covered 

by section 504 of the Rehabilitation Act of.1973, as amended (29 U.S.C. 794) \section S04j, 

which prohibits discrimination on the basis of handicap in federally assisted programs and activities. 

Because title n of the ADA essentially extends the nondiscrimination mandate of section 504 to 

those State and local govrmments that do not receive Federal financial assistance, this rule hews 

closely to the provisions of existing section 504 regulations. This approach is also based on section 

204 of the AD~ which provides that the iegulations issued by the Attomey General to implement 

title n shall be consistent with the ADA and with the Department of Health, Education, and 

Wetfarc's coordination iegulation, now codified at 28 CFR Pan 41, and, with respect to "program 

accessibility, existing facilities," and "communications," with the Department of Justice's iegulation 

for its fedcrally conducted programs and activities, codified at 28 CFR Pan 39. 
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The first regulation implementing section S04 was issued in 1977 by the Department of Health, 

Education, and Welfare (HEW) for the programs and activities to which it provided Federal finan-

cial assistance. The following year, pursuant to Executive Order 11914, HEW issued its coordina-

tion regulation for federally assisted programs, which served as the model for regulations issued by 

the other Federal agencies that administer grant programs. HEW' s coordination authority, and the 

coordination regulation issued under that authority, were tranSferrcd to the Department of )ustice by 

Executive Order 12250 in 1980. 

In 1978, Congress extended application of scctian 504 to programs and activities conducted by 

Federal Executive agencies and the United States Postal Service. Pursuant to Executive Order 

12250, the Department of Justice developed a prototype regulation to implement the 1978 amend-

ment for federally conduc1Cd programs and activities. More than 80 Federal agencies have now 

issued final regulations based on that prototype, prohibiting discrimination based on handicap in the 

proarams and activities they conduct. 

Despite the large number of regulations implementing section 504 for federally assisted and 

federally conducted proarams and activities, there is VCI)' little variation in their substantive require-

ments, or even in their language. Major pmtions of this regnlarion, therefore, are taken directly 

from the existing regulations. 

In addition, section 204(b) of the ADA requires that the Department's regulation implementing 

subtitle A of tide Il be consistent with the ADA. Thus, the Department's final regulation includes 

provisions and concepts from tides I and m of the ADA. 

3. Rulemakin& History 

On February 22, 1991, the Department of Justice published a notice of proposed rulcmaking 

(NPRM) implementing tide m of the ADA in the Fr4cn} Beam. S6 FR 74S2. On February 28, 

1991, the Dcpanment publisbed a notice of pioposed rulrmaking implcmcnting subtitle A of tide Il 

of the ADA in the FMcnJ Rcpsu;r. 56 FR 8S38. Each NPRM solicited comments on the defini-

tions, standards, and procedures of die proposed rules. By the April 29, 1991, close of the comment 

period of the NPRM for tide U. the Department bad received 2, 718 comments. Following the close 

of the comment period, the Department received an additional 222 comments. 

In order to encourage public participation in the development of the Department's rules under 

the ADA, the Department held fo1D' public bearings. Hearings were held in Dallas, Texas on March 

4-S, 1991, in Washington, D.C. on March 13-15, 1991, in San Francisco, California on March 18-

19, 1991, and in Chicago, Dlinois on March 27-28, 1991. At these hearings, 329 persons testified 

and l,S67 pages of testimony were compiled. Transcripts of the bearings were included in the 

Department's rulemaking docket. 

The comments that the Department received occupy almost six feet of shelf space and contain 

over 10,000 pages. The Department received comments from individuals from all fifty States and 

the District of Columbia. Nearly 7SCJ, of the comments that the Department received came from 

individuals and from organimtions repesenting the in1Cl'CStS of persons with disabilities. The 

Department received 292 comments from entities covmed by the ADA and trade auociarions repre-
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Subpart C addresses employment by public entities, which is also covered by title I of the Act. 
Subpart D, which is also based on the section 504 regulations, sets ou~ the requirements for .program 
accessibility in existing facilities and for new construction and alteranons. Subpart E contains 
specific requirements relating to communications. 

Subpart F establishes administrative procedures for enforcement of title Il. As provi~ by 
section 203 of the Act, these are based on the procedures for enforcement of section 504, which, in 
tum, are based on the enforcement procedures for title VI of the Civil Rights Act of 1964 (42 U.S.C. 
2000d to 2000d-4a). Subpart F also restates the provisions of title V of the ADA on attorneys fees, 
alternative means of dispute resolution, the effect of unavailability of technical assistance, and State 
immunity. 

Subpan G designates the Federal agencies responsible for investigation of complaints under this 
pan. It assigns enforcement responsibility for pardcular public entities, on the basis of their major 
functions, to eight Federal agencies that currmtly have substantial responsibilities for enforcing section 
504. It provides that the Department of Justice would have enforcement responsibility for all State and 
local government entities not specifically assigned to other designated agencies, but that the DeparlmCnt 
may further assign specific functions to other agencies. The pan would not. however, displace the 
existing enforcement authorities of the Fedc:ral fwlding agencies under section 504. 

S. Regulatory Process Matters 

This final rule has been reviewed by the Office of Management and Budget under Executive 
Order 12291. The Department is preparing a final regulatory impact analysis (RIA) ofthis rule and 
the Architectural and Transportation Bmicrs Compliance Board is preparin1 an RIA for its Ameri-
cans with Disabilities Act Accessibility Guidelines for Buildings and Facilities (ADAAG) that arc 
incmporated in Appendix A of the Depanment'1 final rule implementin& title m of the ADA. Draft 
copies of both preliminmy RIAs arc available for comment; the DcpmbDent will provide copies of 
these docmnents to the public upon request. Commen1Cr'S arc urged to provide additional informa-
tion as to the costs and benefits associated with this rule. This will facilitate the development of a 
final RIA by January 1, 1992. 

The Depanment's RIA will evaluate the economic impact of the final rule. Included among 
those title Il provisions that arc likely 10 result in significant economic impact arc the requirements 
for BUYiliary aids, burier removal in existing facilities, and readily accessible new construction and 
alterations. An analysis of these costs will be included in the RIA. 

The Preliminary RIA prepared for the notice of proposed rulcmaking contained all of the avail-
able information that would have been included in a prcliminmy regulatory flexibility analysis, bad 
one been prepared under the Regulatory Flexibility Act, concerning the rule's impact on small 
entities. The final RIA will contain all of the information that is required in a final regulatory 
flexibility analysis and will serve as such an analysis. Moreover, the extensive notice and comment 
procedure followed by the Depanment in the promulgation of this rule, which included public 
bearings, dissemination of materials, and provision of speakers to affected groups, clearly provided 
any interested small entities with the notice and opportunity for comment provided for under the 
Regulatory Flexibility Act procedures. 
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Subpart C addresses employment by public entities, which is also covered by title I of the Act. 
Subpart D, which is also based on the section 504 regulations, sets out the requirements for .program 
accessibility in existing facilities and for new construction and alterations. Subpart E conwns 
specific requirements relating to communications. 

Subpart F establishes administrative procedures for enforcement of title Il. As provi~ by 
section 203 of the Act, these are based on the procedures for enforcement of section 504, which, in 
tum, are based on the enforcement procedures for title VI of the Civil Rights Act of 1964 (42 U.S.C. 
2000d to 2000d-4a). Subpart F also restates the provisions of title V of the ADA on attorneys fees, 
alternative means of dispute resolution, the effect of unavailability of teehnical assistance, and State 

immunity. 

Subpan G designates the Federal agencies responsible for investigation of complaints under this 
pan. It assigns enforcement responsibility for particular public entities, on the basis of their major 
functions, to eight Federal agencies that cmrcntly have substantial responsibilities for enforcing section 
504. It provides that the Depanment of Justice would have enforcement responsibility for all Stare and 
local government entities not specifically assigned to other designated agencies, but that the Department 
may further assign specific functions to other agencies. The part would not, howc\ICI', displace the 
existing enforcement authorities of the Federal funding agencies under section 504. 

5. Replatory Procm Matten 

This final rule has been reviewed by the Office of Management and Budget under Executive 
Order 12291. The Department is preparing a final regulatory impact analysis (RIA) of this rule and 

the Architectural and Transportation Bmiers Compliance Board is preparing an RIA for its Ameri-
cans with Disabilities Act Accessibility Guidelines for Buildings and Facilities (ADAAG) that are 
incorporated in Appendix A of the Depatanent's final rule implementing title m of the ADA. Draft 
copies of both preliminmy RIAs are available for comment; the Depmancnt will provide copies of 
these docwnents to the public upon request. Commenu:rs are mged to provide additional informa-
tion as to the costs and benefits associated with this rule. This will facilitate the development of a 
final RIA by Janumy 1, 1992. 

The Department's RIA will evaluate the economic impact of the final rule. Included among 
those title n provisions that are likely to result in sipificant economic impact are the requirements 
for au~mary aids, barrier removal in existing facilities, and readily accessible new construction and 
alterations. An analysis of these costs will be included in the RIA. 

The Preliminary RIA prepared for the notice of proposed rulemalcing contained all of the avail-
able information that would have been included in a preliminmy regulatory flexibility analysis, bad 
one been prepared under the Regulatory Flexibility Act, concerning the rule's impact on small 
entities. The final RIA will contain all of the information that is required in a final regulalory 
flexibility analysis and will serve as such an analysis. Moreover. the extensive notice and comment 
procedure followed by the Department in the promulgation of this rule, which included public 
bearings, dissemination of materials, and provision of speakers to affected groups, clearly provided 

any interested small entities with the notice and opportunity for comment provided for under the 

Rcgulatmy Flexibility Act procedures. 
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(Title DI 

The Depanment is preparing a statement of the federalism impact of the rule under Executive 

Order 12612 and will provide copies of this statement on request. 

The reporting and recordkccping requirements described in the nile arc considered to be infor-

mation collection requirements as that term is defined by the Office of Management ~d Budget in S 

CFR Pan 1320. Accordingly, those infonnation collection requirements have been submitted to 

OMB for review pursuant to the Paperwork Reduction ACL 
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Part 35. NONDISCRIMINATION ON THE BASIS OF DISABILITY IN STATE AND LOCAL 

GOVERNMENT SERVICES 

Subpart A - General 

Sec. 

35.101 Purpose. 

35.102 Application. 

35.103 Relationship to other laws. 

35.104 Definitions. 

35.105 Self-evaluation. 

35.106 Notice. 

.. 

... 

35.107 Designation of responsible employee and adoption of pievance procedures. 

35.108 • 35.129 [Reserved] 

Subpart B - General Requirements 

3.S.130 General prohibitions apinst dilcrimination. 

3.S.131 meaa1 use of drup. 

35.132 Smoldns. 

3.S.133 Maintenance of ac:cealble features. 

35.134 Retaliation or coercion. 

35.13.S Personal devices and aenices. 

3.S.136 • 3.S.139 [Reserved] 

Subpart C - Employment 

35.140 Employment discrimination prohibited. 

35.141 • 35.148 [Reserved] 

Subpart D - Program Accesslbllity 

35.149 Discrimination prohibited. 

35.150 Existing facilities. 

35.151 New construction and alterations. 

D-6 ADAB.-..oi 

.. 

I 

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 138 of 398



35.152 • 35.159 [Reserved) 

Subpart E - Communications 

35.160 General. 

35.161 Telecommunication devices for the deaf (TDD's). 

35.162 Telephone emergency services. 

35.163 Information and sipage. 

35.164 Duties. 

35.165 • 35.169 [Reserved) 

Subpart F - Compliance Procedures 

35.170 Complaints. 

35.171 Acceptance or complaints. 

35.172 Resolution or complaints. 

35.173 Voluntary compliance aareements. 

35.174 Referral. 

35.175 Attorney's fees. 

35.176 Alternative means of dispute resolution. 

35.177 Effect of unavailability of technical assistance. 

35.178 State immunity. 

35.179 • 35.189 [Reserved] 

Subpart G - Desipated Asencies 

35.190 Desipated apncies. 

35.Ul • 35.999 [Reserved] 

ITitieD] 

.. 

Appendix A to Part 35 - Preamble to Replation on Nondiscrimination on the Basis of Disability 

in State and Local Government Services (Published July 26, 1991) 

Authority: 5 U.S.C. 301; 28 U.S.C. 509, 510; Tille D, Pub. L. 101·336 (42 U.S.C. 12134). 
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RmvlA110N 
Subpart A - General 
§35.101 Purpose. 

1be pmposc of this part 
is to effectuate subtitle A of 
title n of the Americans with 
Disabilities Act of 1990, ( 42 
U.S.C. 12131) which pro-
hibits discrimination on the 
basis of disability by public 
entities. 

D-8 

ANALYm 
Subpart A - General 
135.101 Purpose. 

Section 3S.101 states the pmposc of the rule, which is to 

effectuate subtitle A of title n of the Americans with Dis-
abilities Act of 1990 (the Act), which prohibits discrimination 

on the basis of disability by public entities. This pan does 

not, however, apply to matters within the scope of the author-

ity of the Secretary of Transportation under subtitle B of title 

n of the Act. 

r 
\ 
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REGtn.AnoN 
§35.102 Application. 

(a) Except as provided 
in paragraph (b) of this 
section,thispanappliesto 
all services, programs, and 
activities provided or made 
available by public entities. 

(b) To the extent that 
public transportation ser· 
vices, programs, and activi-
ties of public entities are 
covered by subtitle B of title 
n (42 u.s.c. 12141), of the 
ADA, they are not subject to 

the requirements of this pan. 

~- ... "' 
t~~l¥:;::: 

,. .· .. ~· 

t~E-:-:-:t 

'Co ••••• -- .. 

) . 

I TitleU I 

ANALYm 
§35.102 Application. 

This provision specifics that, except as provided in 

paragraph (b), the regulation applies to all services, pro-
grams, and activities provided or made available by public 
entities, as that tcnn is dcfmcd in §35.104. Section 504 of 
the Rehabilitation Act of 1973 (29 U.S.C.' '794), which 
prohibits discrimination on the basis of handicap in federally 
assisted programs and activities, already covers those pro-
grBins and activities of public entities that receive Federal 

financial assistance. Title Il of the ADA extends this prohi· 
bition of discrimination to include all services, programs, and 
activities provided or made available by State and local 
governments or any of their instrumentalities or agencies, 
regardless of the receipt of Federal fmancial assistance. 
Except as provided in §35.134, this pan does not apply to 

private entities. 

The scope of title Il's coverage of public entities is 
comparable to the coverage of Fcdcral Executive agencies 
under the 1978 amendment to section S04, which extended 
section S04's application to all programs and activities 
"conducted by" Federal Executive agencies, in that title n 
applies to anything a public entity does. Title II coverage, 
however, is not limited to acExecutive" agencies, but includes 
activities of the legislative and judicial branches of State and 

local govc:mments. AD aovemmental activities of public 
entities are covered. even if they are cmicd out by contrac· 
tors. For example, a State is obligated by title n to ensure 
that the ICl'Vic:cs, programs, and activities of a State park inn 

opc::ratcd undc::r contract by a private entity are in compliance 
with title U's requirements. The private entity operating the 
inn would also be subject to the obligations of public accom-
modations undc::r title ID of the Act and the Department's 
title m Rgulations at 2s CFR Pan 36. 

Aside from employment, which is also covered by title I 
of the Act, there are two major categories of programs or 
activities covered by this Rgulation: those involving general 
public contact as pan of ongoing operations of the entity and 
those directly administered by the entities for program 
beneficiaries and participants. Activities in the first category 
include communication with the public (telephone contacts, 
office walk-ins, or interviews) and the public's use of the 
entity's facilities. Activities in the second category include 
programs that provide State or local aovemment services or 
benefits. 
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ANALYm 
Paragraph (b) of §35.102 explains that to the extent that 

the public uansportation services, programs, and activities of 
public entities are covered by subtitle B of title n of the Act, 

they are subject to the regulation of the Department of 
Transportation (DOT) at 49 CFR Pan 37, and are o.ot cov-
ered by this part. The Dcpanment of Transportation's ADA 
regulation establishes specific requirements for construction 
of transportation facilities and acquisition of vehicles. Mat-
ters not covered by subtitle B, such as the provision of 
auxmary aids, are covered by this rule. For example, activi-
ties that are covered by the Department ofTransponation's 
regulation implementing subtitle B are not required to be 
included in the self-evaluation required by §35.105. In 
addition, activities not specifically addressed by DOT's ADA 
regulation may be covered by DOT's regulation implement-
ing section 504 for its federally assisted programs and activi-
ties at 49 CFR Pan 27. Like other programs of public enti-
ties that are also recipients of Federal financial assistance, 
those programs would be covered by both the section 504 
icgulation and this pan. Although airports operated by 

public entities are not subject to DOT's ADA icgulation, 
they are subject to subpart A of title n and to this rule. 

Some commen=s ubd for clarification about the 
!ClpOlllibilities of public school systems under section 504 
ml die ADA with respect ID programs, services, and activi-
ties that are not covered by the Individuals with Disabilities 

Education Act (IDEA), including, for example, programs 
open to pments ar to the public, graduation ceremonies, 
parent-eacbc:r orpnintion meetinp, plays and other events 
open to the public, and adult education classes. Public 
IChool symms must comply with the ADA in all of their 

services, programs, ar IC1ivities, including those that are 
open ID parents ar to the public. For instance, public school 
systems must provide program accessibility to parents and 
guardians with disabilities to these programs, activities, or 
services, and appropriate auxiliary aids and services when-
ever necessary ID ensure effective communication, as long as 
the provision of the auxiliary aids icsults neither in an undue 
burden or in a fundamental alteration of the program. 

ADAB..oooi 

( 

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 142 of 398



RmtJIAnoN 
135.103 Relationship to 
other laws. 

(a) Rule of intc;tprmtion. 
Except as otherwise pro-
vided in this part, this part 
shall not be construed to 
apply a lesser standard than 
the standards applied under 
title V of the Rehabilitation 
Act of 1973 (29 U.S.C. 791) 
or the regulations issued by 
Federal agencies pmsuant to 
that title. 

(b) Other laws. This 
pan docs not invalidate or 
limit the remedies, rights, 
and procedures of any other 
Federal laws, or State or 

ANALYSIS 
§35.103 Relationship to other laws. 

Section 35.103 is derived from sections 501(a) and (b) of 
the ADA. Paragraph (a) of this section provides that, except 
as otherwise specifically provided by this part, title Il of the 
ADA is not intended to apply lesser standards than arc 
required under title V of the Rehabilitation Act.of 1973, as 
amended (29 U.S.C. 790-94), or the regulations implement-
ing that title. The standards of title V of the Rehabilitation 
Act apply for pmposes of the ADA to the extent that the 
ADA has not explicitly adopted a different standard than title 
V. Because title Il of the ADA essentially extends the 
antidiscrimination prohibition embodied in section 504 to all 
actions of State and local governments, the standards adopted 
in this part arc generally the same as those required under 
section 504 for federally assisted programs. Title Il, how-
ever, also incorporates those provisions of titles I and m of 
the ADA that are not inconsistent with the regulations imple-

. · menting section 504. Judiciary Committee report, H.R. Rep. 
No. 485, lOlst Cong., 2d Sess., pL3, at 51 (1990) [hereinaf-
ter "Judiciary reportj; :Education and Labor Committee 

local laws (including State 
common law) that provide 
greater or equal protection 

= .· .... ,. report, H.R. Rep. No. 485, lOlst Cong., 2d Sess., pL 2, at 84 

for the rights of individuals 
with disabilities or individu- ' r 
als associated with them. 

;; -:·· ·: 
·:·:··. 

... :-.·· 

(1990) [hereinafter "Education and Labor report"]. There-
fore, this part also includes appropriate provisions derived 
from the regulations implementing those titles. The inclu-
sion of specific language in this part, however, should not be 

interpreted as an indication that a requirement is not included 
under a regulation implementing section 504. 

Paragraph (b) makes clear that Congress did not intend to 

displace any of the rights or remedies provided ·by other 
Federal laws (including section 504) or other State laws 

;··· .. · · · · ("mcluding State common law) that provide greater or equal 

.. 
? 
:: ··:·· 

\:· -

:···· . 
·'.. 

protection to individuals with disabilities. As discussed 
above, the standards adopted by title ll of the ADA for State 
and local government services arc generally the same as 
those required under section 504 for federally assisted pro-
grams and activities. Subpart F of the regulation establishes 
compliance procedures for processing complaints covered by 
both Ibis pan and section 504. 

With respect to State law, a plaintiff may choose to 

pursue claims under a State law that docs not confer greater 
substantive rights, or even confers fewer substantive rights, if 
the alleged violation is protected under the alternative law 
and the remedies arc greater. For example, a person with a 
physical disability could seek damages under a State law that 
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ANALYm 
allows compensatory and punitive damages for discrimination 

on the basis of physical disability, but not on the basis of 

mental disability. In that situation, the State law would 

provide narrower coverage, by excluding mental disabilities, 

but broader remedies, and an individual covered ~Y both laws 

could choose to bring an action under both laws. Moreover, 

State tort claims confer greater remedies and arc not pre-

empted by the ADA. A plaintiff may join a State tort claim to 

a case brought under the ADA. In such a case, the plaintiff 

must, of course, prove all the elements of the State tort claim 

in Older to prevail under that cause of action. 
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This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 144 of 398



REGVLA110N 
§35.104 Definitions. 

For purposes of this 
pan, the term -

Ag means the Ameri-
cans with Disabilities Act 
(Pub. L. 101-336, 104 Stat. 
327, 42 u.s.c. 12101-
12213 and 47 U.S.C. 225 
and 611). 

Assistant Attorney 
GeneraJ means the Assistant 
Attorney General, Civil 
Rights Division, United 
States Department of 
Justice. 

Auxiliaxy aids and seryices 
includes-

(1) Qualified interpret-
ers, notetakers, transcription 
services, written materials, 
telephone handset amplifi-
ers, assistive listening 
devices, assistive listening 
systems, telephones com-
patible with hearing aids, 
closed caption dccoders, 
open and closed captioning, 
telecommunications devices 
for deaf persons ('IDD's), 
vidcotext displays, or other 
effective methods of mak-
ing aurally delivered mate-
rials available to individuals 
with hearing impainnents; 

(2) Qualified readers, 
taped texts, audio record-
ings, Brailled materials, 
large print materials, or 
other effective methods of 
making visually delivered 
materials available to 

....... :;.·. 
·- .. .-;. 

. ... ;-~: ... . 

··.·: ... ·.·-~::*: 
: :--~:.: 

.. ··: 

·. ~:· 

1·T1t1eD I 

ANALYSIS 
§35.104 Definitions. 

"AcL" The word "Act" is used in this part to refer to the 
Americans with Disabilities Act of 1990, Piili. L. 101-336, 
which is also referred to as the "ADA." 

"Assistant Attorney General." The term "Assistant 
Attorney General" refers to the Assistant Attorney General of 
the Civil Rights Division of the Department of Justice. 

"Auxiliary aids and services." Auxiliary aids and ser-
vices include a wide range of services and devices for ensur-
ing effective communication. The proposed definition in 
§35.104 provided a list of examples of auxiliary aids and 
services that was taken from the definition of auxiliary aids 
and services in section 3(1) of the ADA and was supple-
mented by examples from regulations implementing section 
504 in federally conducted programs (see 28 CPR 39.103). 

A 1ubstandal number of commenters suggested that 
additional examples be added to this list. The Depanment 
bas added several items to this list but wishes to c1arlfy that 
the list is not an all-inclusive or exhaustive caralogue of 
possible or available auxmary aids or services. It is not 
possible to provide an exhaustive list, and an attempt to do so 
would omit the new devices that will become available with 
emerging technology. 

Subparagraph (1) lists several examples, which would be 
considered auxiliary aids and services to make amally deliv-
ered materials available to individuals with hearing impair-
ments. 1be Depanment bas changed the phrase used in the 
proposed rules, "orally delivered malerials," to the statutory 
phrase, "aurally delivered materials," to track section 3 of the 
ADA and to include non-verbal sounds and alarms, and 
computer generated speech. 

The Depanment bas added vidcotext displays, uanscrip-
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individuals with visual 
impainnents; 

(3) Acquisition or 
modification of equipment 
or devices; and 

( 4) Other similar 
services and actions. 

D-14 

ANALYSIS 
tion services, and closed and open captioning to the list of 
examples. Vidcotext displays have become an important 
means of accessing auditory communications through a public 
address system. Transcription services arc used to 1elay 
aurally delivered material almost simultaneously in·JoYritten 
form to persons who arc deaf or hearing-impaired. This 
technology is often used at confCICnccs, conventions, and 
hearings. Wlllle the proposed rule expressly included televi-
sion decoder equipment as an auxiliary aid or service, it did 
not mention captioning itself. The final rule ICCtifles this 
omission by mentioning both closed and open captioning. 

Several persons and organizations tequested that the 
Department 1eplacc the term "telecommunications devices for 

deaf pcnons" or 'TDD's" with the term "text telephone." 
.... ... The Dcpanment has declined to do so. The Department is 

., · aware that the Architectural and Transportation Baniers 
Compliance Board (ATBCB) has used the phrase "text tele-
phone" in lieu of the statutory term 'TDD" in its final accessi-
bility guidelines. Title IV of the ADA, however, uses the 
term Mlfelccommunications Device for the Deaf'' and the 
Department believes it would be inappropriate to abandon this 
statutory term at this time. 

Several commenters mpd the Department to include in 
the definition of "anxiliaiy aids and services" devices that are 
now avaUablc or that may become available with emerging 
tccbnolol)'. The Dcpaxtment declines to do so in the rule. 
1be Department, however, emphasizes that, althoup the 
-definition would include "state of the an" devices, public 
entities arc not required to use the newest or most advanced 
tecbnologies u long u the auxml')' aid or service that is 

IC1ecied affmds effective communication. 

Subparagraph (2) lists examples of aids and services for 
makin& visually delivered materials accessible to persons with 
visual impairments. Many commencers proposed additional 

·examples, such as signage or mapping, audio description 
avices, scc:ondary auditory programs, telcbraillcrs, and 

reading machines. While the Dqmtment declines to add 
these items to the list, they are auxiliuy aids and services and 

may be appropriate depending on the circumstances. 

Subparagraph (3) 1efers to acquisition or modification of 
equipment or devices. Several commenters suggested the 
addition of cmrent technological innovations in micmelcc-
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Complete complaint 
means a written statement 
that contains the 
complainant's name and 
address and describes the 
public entity's alleged 
discriminatory action in 
sufficient detail to inform 
the agency of the nature and 
date of the alleged violation 
of this pan. It shall be 
signed by the complainant 
or by someone authori7.cd to 
do so on his or her behalf. 
Complaints filed on behalf 
of classes or third panics 

-.. f 

·-·~ .. ·.•· .. ~: . 
• )o"..... • 

I TitleU I 
ANALYSIS 
ttonics and computerized conttol systems (e.g., voice recog-
nition systems, automatic dialing telephones, and infrared 
elevator and light control systems) to the list of auxiliary 
aids. The Dcparunent interprets auxiliary aids and services 
as those aids and services designed to provi~e effective 
communications, i.e., making aurally and visually delivered 
infonnation available to persons with hearing, ·speech, and 
vision impainnents. Methods of making services, programs, 
or activities accessible to, or usable by, individuals with 
mobility or manual dexterity impainnents arc addressed by 
other sections of this part, including the provision for modifi-
cations in policies, practices, or procedures (§35.130(b)(7)). 

Paragraph (b)(4) deals with other similar services and 
actions. Several commenters asked for clarification that 
"similar services and actions" include retrieving items from 
shelves, assistance in reaching a marginally accessible scat, 
pushing a barrier aside in order to provide an accessible 
route, or assistance in removing a sweater or coat While 
retrieving an item from a shelf might be an "auxiliary aid or 
service" for a blind person who could not locate the item 
without assistance, it might be a method of providing pro-
gram access for a person using a wheelchair who could not 
reach the shelf, or a reasonable modification to a self-service 
policy for an individual who lacked the ability to grasp the 
item. As explained above, auxiliary aids and services arc 
those aids and services required to provide effective commu-
nications. Other forms of assistance arc more appropriately 
addressed by other provisions of the final rule. 

"Complete complainL" "Complete complaint" is defined 
to include all the information necessary to enable the Federal 
agency designated under subpart G as responsible for investi-
gation of a complaint to initiate its investigation. 
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shall describe or identify 
(by name, if possible) the 
alleged victims of discrimi-
nation. 

Cumnt illCKal use of 
.dm&i means illegal use of 
drugs that occurred recently 
enough to justify a reason-
able belief that a person's 
drug use is current or that 
continuing use is a real and 
ongoing problem. 

Dcsigatc4 DKCDQ' 
means the Federal agency 
designated under subpan 0 
of this part to oversee 
compliance activities under 
this pan for particular 
components of State and 
local governments. 

Disability means, with 
respect to an individual, a 
physical or mental impair-
ment that substantially 
limits one or more of the 
major life activities of such 
individual; a record of such 
an impairment; or being 
regarded as having such an 
impairmenL 

U-16 

; . ! .· . . _.;~.: .. 

"Current illegal use of drugs." The phrase "cwrcnt 
illegal use of drugs" is used in §35.131. Its meaning is 
discussed in the preamble for that section. .. . . 

"Designated agency." The term "designated apncy" is 
used to refer to the Federal agency designated under subpan 
0 of this rule as responsible for cmying out the adminisn-
tive enforcement responsibilities established by subpan F of 
the rule. 

'1>isability." The definition of the term "disability" ii 
the same as the definition in the title m regulation codified at 

28 CFR Part 36. It ii comparable to the definition of the 
term "individual with handicaps" in section 7(8) of the 
Rebabilitation Act and section 802(b) of the Fair Housin& 
Act. The Edncllion and Labor Committee report makes 
clear that the analysis of the term "individual with handi-
caps" by the Depanment of Health, F.ciucation, and Welfare 
(HEW) in its repl1rion1 implementin1 section 504 ( 42 FR 
22685 (May 4, 1977)) and the analysis by the Department of 
Housing and Urban Development in its regulation imple-
menting the Fair Housin1 Amendments Act of 1988 (S4 FR 
3232 (Jan. 23, 1989)) should also apply fully to the term 
"disability" (Education and Labor report at SO). 

The use of the 1Cl'ID .. disability" instead of "handicap" 
and the tcrm "individual with a disability" instead of Mjndi. 

vidual with handicaps" represents an effort by Conpess to 
make use of up--to-dale, cmrently accepted 1Crminolol)'. As 

with ncia1 and ethnic epithets, the choice of terms to apply 
to a person with a disability is overlaid with stereotypes, 

paaonizing attitudes, and other emotional connotations. 
Many individuals with disabilities, and orpnintions repre-
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(l)(i) The phrase Jllmi: 
cal gr mental impainncnt 
means-

(A) Any physiological 
disorder or condition, cos-

[Title II I 

ANALYSIS 
senting such individuals, object to the use of such terms as 
"handicapped person" or "the handicapped." In other recent 
legislation, Congress also recognirM this shift in terminol-
ogy, e.g., by changing the name of the National Council on 
the Handicapped to the National Council on.Disability (Pub. 
L. 100-630). . . 

In enacting the Americans with Disabilities Act, Con-
gress concluded that it was imponant for the current legisla-
tion to use rcnninology most in line with the sensibilities of 
most Americans with disabilities. No change in definition or 
substance is intended nor should one be attributed to this 

change in phraseology. 

The term "disability" means, with respect to an indi-
, : vidual-

(A) A physical or mental impainnent that substantially 
limits one or more of the major life activities of such indi-
vidual; 

(B) A record of such an impainnent; or 

(C) Being regarded as having such an impairment 

If an individual meets any one of these three tests, he 
or she is considered to be an individual with a disability for 

l-il1 purposes of coverage under the Americans with Disabilities •1 AcL ''l' ity.~~=~:::~;~~~~~~:~-l . · ~ Fair Housing Amendments Act of 1988, for a number of 
r~m~,,;··' zeasons. Fust, it has worked well since it was adopted in 
l · ':W 1974. Second, it would not be possible to guarantee compre-

~ ~+?~ hensiveness by providing a list of specific disabilities, espe-

l _· ' 
l ~·. 
l 

• • 

cially because new disorders may be rccognize.d in the future, 
as they have since the definition was first established in 
1974. 

Test A - A physical or mental impainnent that substantially 
limits one or more of the major life activities of 
such individual 

Physical gr mental impainncnt. Under the first test, an 
individual must have a physical or mental impairment As 
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metic disfigurement, or 
anatomical loss affecting one 
or more of the following 
body systems: nemological. 
musculoskeletal. special 
sense organs. respiratory 
(including speech organs). 
cardiovascular. reproductive, 
digestive, genitourinary, 
hemic and lymphatic, skin, 
and endocrine; 

(B) Any mental or 
psychological disorder such 
as mental retardation, or-
ganic brain syndrome. 
emotional or mental illness, 
and specific learning dis-
abilities. 

(ii) The phrase physical 
gr mental impairment in-
cludes, but is not limited to, 

. , ... ··. 

such contagious and ,. ~ 

noncontagious diseases and 
comlitions as orthopedic, 
visual, speech and hearing 
impairments, cerebral palsy, 
epilepsy, muscular dy~ '.·: '' 
pby, multiple sclerosis, 
cancer, heart disease, diabe- f> · ~ 
tes, mental retardation, t > · "i, 
emotional illness, specific f ~· 
lcaming disabilities, HIV f'-: ;,'. 
disease (whether symptOm- ~ u 

atic or asymptomatic), r ' · 

tuberculosis, drug addiction, i · 

and alcoholism. r . 

(iii) The phrase physical 
gr meptal impairmept docs 
not include homosexuality or 
bisexuality. 

(2) The phrase maim 
life actjyities means func-

D-18 

ANALYSIS 
explained in paragraph (l)(i) of the definition, .. impainnent" 

means any physiological disorder or condition, cosmetic 

disfigurement, or anatomical loss affecting one or more of the 

following body systems: ncmological; musculoskeletal; 

special sense organs (which would include speech ~gans that 

are not respiratory such as vocal cords, soft palate, tc>ngue, 

etc.); respiratory. including speech organs; cardiovascular; 

reproducti~; digestive; genitourinary; hemic and lymphatic; 

skin; and endOcrinc. It also means any mental or psychologi-

cal disorder, such as mental retardation, organic brain syn-

drome, emotional or mental illness, and specific learning 

disabilities. This list closely tracks the one used in the regula-

tions for section 504 of the Rehabilitation Act of 1973 (sec, 

~' 45 CFR 84.3(j)(2)(i)). 

Many commentcrs asked that "traumatic brain injury" be 

added to the list in paragraph (l)(i). Traumatic brain injury is 

already included because it is a physiological condition 

affecting one of the listed body systems, i.e., "neurological." 

Therefore, it was unnecessary to add the tcnn to the regula-

tion, which only provides representative examples of physi-

ological disorders. 

It is not possible to include a list of all the specific condi-

tions, contagious and noncontagious diR.ascs. or infections 

that would constibltc physical or mental impainnents because 

of the difficulty of ensuring the comprehensiveness of such a 

list, panicularly in light of the fact that other conditions or 

di.solders may be identified in the future. However, the list of 

examples in paragraph (l)(ii) of the definition includes: 

orthopedic, visual, speech and hearing impainnents, cerebral 

palsy, epilepsy, muscular dystrophy, multiple sclerosis, 

cancer, bean disease, diabetes, mental retardation, emotional 

iJlness, specific learning disabilities, HIV disease (symptom-

atic or uymptomatic), blbcrculosis, drug addiction, and 

alcoholism. 1bc phrase "symptomatic or asymptomatic" was 
inserted in the final rule after .. HIV disease" in response to 

commenters who suggested the clarification was ncccssuy. 

The examples of "physical or mental impainnenas" in 

paragraph (1)(1i) are the same as those contained in many 

section 504 regulations, except for the addition of the phrase 

"contagious and noncontagious" to describe the types of 

diseases and conditions included, and the addition of "HIV 

disease (symptomatic or uymptomatic)" and "blbcrculosis" to 

the list of examples. These additions are based on the com-
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tions such as caring for one's 
self, pcrfonning manual 
tasks, walking, seeing, 
hearing, speaking, breathing, 
learning, and working. 

• >"" . . ··:-.:··. 
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AN.u.vm 
mince repons, casclaw, and official legal opinions interpret-
ing section 504. In Schoo} Board of Nassau Coupty y. 
Arline, 480 U.S. 273 (1987), a case involving an individual 
with wben:ulosis, the Supreme Court held that people with 
contagious diseases arc entitled to the protectioJlS afforded 
by section 504. Following the Adine decision, this 
Dcparunent's Office of Legal Counsel issued a legal opin-
ion dµlt concluded that symptomatic mv disease is an 
impairment that substantially limits a major life activity; 
therefore it has been included in the definition of disability 
under this pan. The opinion also concluded that 
asymptomatic mv disease is an impairment that substan-

~ :::;:::~;:.=.:.;:=~~ 
.. ;:'."' cause such individuals to be treated as though they arc 

disabled. ~Memorandum from Douglas W. Kmiec, 
Acting Assistant Attmney General, Office of Legal Counsel, 
Department of Justice, to Arthur B. Culvahouse, Jr., Coun-
sel to the President (SepL 27, 1988), reprinted iD Hearings 
on S. 933, the Americans with Disabilities Act, Before the 
Subcomm. on the Handicapped of the Senate Comm. on 
Labor and Human Resources, lOlsL Cong., 1st Sess. 346 

;I@~; (1989). 

JF ==~-==~E::!~-fi~::~~ pairments under other Federal disability laws. Section 
mt' -~ 51 l(a) of the swutc makes clear that they arc likewise not 
fr··:·~-'. to be considered impairments under the Americans with 
~ . ..... . Disabilities Act. 
$. . . • 
.. 
a· .. . ' 
r :·.· . .... 

i-.·'· ,. : 
' f ·:- :, 

·! 
••• w:.• ~= .:. -. 

~-;-.. ;·.-.·. -~ ... • 

Physical or mental impahment does not include simple 
physical characteristics, such as blue eyes or black hair. 
Nor does it include environmental, cultural, economic, or 
other disadvantages, such as having a prison record, or 
being poor. Nor is age a disability. Similarly, the definition 
does not include common personality traits such as poor 
judgment or a quick temper where these arc not symptoms 
of a mental or psychological disorder. However, a person 
who has these characteristics and also has a physical or 
mental impairment may be considered as having a disability 
for purposes of the Americans with Disabilities Act based 
on the impainnCDL 

ADA Hllllllboot U-19 

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 151 of 398



!T1111nl 
Jbr.Gm.A110N 

D-20 

ANALYm 
Suhstlntia] Limitation of a Maior Life Actiyity. Under Test 

A, the impairment must be one that "substantially limits a major 

life activity." Major life activities include such things as caring 

for one's self, performing manual tasks, walking, seeing, hear-

ing, speaking, breathing, learning, and working. · ... 

For example, a person who is paraplegic is substantially 
limited in th~ major life activity of walking, a person who is 

blind is substantially limited in the major life activity of seeing, 

and a person who is mentally retarded is substantially limited in 

· · the major life activity of learning. A person with traumatic 

,._, ,., '''''··· brain injury is substantially limited in the major life activities of 

-~··. 
;:-:::::~::·:::::::· 

~:~ir=- <;==~-: =: 

caring for one's self, learning, and working because of memory 

deficit. confusion, contextual difficulties, and inability to reason 

appropriately. 

A person is considered an individual with a disability for 
purposes of Test A, the first prong of the definition, when the 

individual's important life activities are restticted as to the 
conditions, manner, or duration under which they can be per-
formed in comparison to most people. A person with a minor, 

trivial impainnent, such as a simple infected finger, is not 
impaired in a major life activity. A person who can walk for 10 

., · miles continuously is not substantially limited in walkin1 
.,.. merely because, on the eleventh mile, be or she begins to 

t+tt:t:U experience pam, because most people would not be able to walk 

~-::·t@t~:i elewn miles without experiencing some discomfon. 
~~t~.:{)/~~t 
{ :_,:,',';\~.: 

f!:Vi~[\:'\t The Depmanent received many comments on the proposed 

~;~=~~~!~~ 'IUle's inclusion of the ward "temporary" in the definition of 

w~trnr> "disability." The preamble inc:licated that impairments are not 

\ .. ,:·:.: necessarily excluded from the definition of .. disability" simply 

because they are temporary, but that the dmation, or expected 

duration, of an impairment is one factor that may properly be 

considered in determining whether the impairment substantially 

limits a najor life activity. The preamble recogniml, however, 
that 1emporary impahments, such as a broken leg, are not 

· commonly reprdcd as disabilities, and only in rare circum-

stances would the degree of the limitation and its expected 
dmation be substantial. Nevertheless, many commenters ob-

jected to inclusion of the ward "temporary" both because it is 

not in the statute and because it is not contained in the definition 

of "disability" set forth in the title I regulations of the Equal 
Employment Opportunity Commission (EEOC). The word 
"lemporary" has been deleted from the final rule to conform 
with the statutory language. 
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ANALYm 
1be question of whether a temporary impairment is a 

disability must be resolved on a case-by-case basis, taking 
into consideration both the duration (or expected duration) of 
the impairment and the extent to which it actually limits a 
major life activity of the affected individual.. 

The question of whether a person has a disability should 
be assessed without regard to the availability of mitigating 
mwU?es, such as reasonable modifications or auxiliary aids 
and services. For example, a person with hearing loss is 
substantially limited in the major life activity of hearing, 
even though the loss may be improved through the use of a 
bearing aid. Likewise, persons with impairments, such as 

epilepsy or diabetes, that substantially limit a major life 
activity, arc covered under the first prong of the definition of 
disability, even if the effects of the impainnent arc controlled 
by medication. 

Many commenters asked that environmental illness (also 

known as multiple chemical sensitivity) as well as allergy to 

cigarette smoke be recogniml as disabilities. The Depan-
ment, however, declines to state categorically that these types 
of allergies or sensitivities arc disabilities, because the deter-
mination as to whether an impairment is a disability depends 
on whether, given the particular circumstances at issue, the 
impairment substantially limits one or more major life 
activities (or has a bistmy of, or is regarded as having such 
ID effect). 

Sometimes respiratmy or neurological functioning is so 
severely affected that an individual will satisfy the require-
ments to be considered disabled under the regulation. Such 
ID individual would be entitled to all of the protections 
afforded by the Act and this pan. In other cases, individuals 
may be sensitive to environmental clements or to smoke but 
their sensitivity will not rise to the level nccdcd to constitute 
a disability •. For example, their major life activity of breath-
ing may be somewhat. but not substantially, impaired. In 
such circumstances, the individuals arc not disabled and arc 
not entitled to the protections of the statute despite their 

sensitivity to environmental agents. 

In sum, the determination as to whether allergies to 
cigarette smoke, or allergies or sensitivities charactcrizcd by 
the commenu:rs as environmental illness are disabilities 
covered by the regulation must be made using the same casc-
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(3) The phrase hlu 
record of such an impair-
mcm means has a history of, 
or has been misclassified as 
having, a mental or physical 
impainnentthatsubstantially 
limits one or more major life 
activities. 

ANALYm 
by-case analysis that is applied to all other physical or mental 

impairments. Moreover, the addition of specific regulatory 

provisions relating to environmental illness in the final rule 

would be inappropriate at this time pending future consider-

ation of the issue by the Architectural and Tran~on 

Barriers Compliance Board, the Environmental Protection 

Agency, and the Occupational Safety and Health Administra-

tion of the J?cparanent of Labor. 

Test B - A record of such an impairment 

This test is intended to cover those who have a record of 

an impairment. As explained in paragraph (3) of the rule's 

definition of disability, this includes a person who has a 
history of an impairment that substantially limited a major life 

activity, such as someone who has recovered from an impair-

ment. It also includes persons who have been misclassified as 

i"'~-
.. _ having an impairment. 

(4) The phraseil 
reprdcd as hayine an im-
pajnnent means-

(i) Has a physical or 
mental impairment that does 

w.~i:tid 
Jltl&~~~ 

i . . .. ·.~ 

,. . ···:-:· 
~. >. • •• 

~-. 

~--- ·. 'f yr •• ,". 

,_. ,. 

~. 

not substantially limit major < ~ 

life activities but that is ~ 
o{ ·+· 

ucated by a public entity as 
constituting such a limita-
tion; 

~~.~~~'. 'f:: 

(ii) Has a physical or ''~f~;~ 

:=:i=: :or life ·;~~~~1 
D-22 

This provision is included in the definition in pan to 

ptotect individuals who have recovered from a physical or 

mental impairment that previously substantially limited them 

in a major life activity. Discrimination on the basis of such 

a put impahment is prohibited. Frequendy occurrinJ ex-
amples of the fim group (those who have a history of an 

impairment) are persons with histories of mental or emotional 

illness, bean diseuet or cancer, examples of the second group 

(those who have been misclassified as having an impairment) 

are persons who have been misclassified as having mental 

retardation or mental illness. 

Test C - Being reprded as having such ID impairment 

This test, as contained in paragraph (4) of the definition, is 

intended to cover persons who are treated by a public entity as 

having a physical or mental impairment that substantially 

limits a major life activity. It applies when a person is trealed 

as if he or she has an impairment that substantially limits a 

major life activity, regardless of whether that person bas ID 

impairment. 

The Americans with Disabilities Act uses the same "re-

garded as" test set forth in the regulations implementing 

section 504 of the Rehabilitation Act. S=. u, 28 CFR. 

42.S40(k)(2)(iv), which provides: 

I 
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activities only as a result of 
the attitudes of others toward 
such impairment; or 

(iii) Has none of the 
impairments defmed in 
paragraph (1) of this defini-
tion but is treated by a public 
entity as having such an 
impairment. 

(5) The term disabililY 
does not include -

(i) Transvestism, 
transsexualism, pedophilia, 
exhibitionism, voyeurism, 
gender identity disorders not 
resulting from physical 
impairments, or other sexual 
behavior disorders; 

(ii) Compulsive gam-
bling, kleptomania, or 
pyromania; or 

(iii) Psychoactive 1ub-
1W1Ce use disorders resulting 
from current illegal u1e of 
drugs. 

. . 

ITitlell I 
ANALYm 
(iv) "Is regarded as having an impairment" means (A) Has a 
physical or mental impainnent that docs not substantially 
limit major life activities but that is treated by a recipient as 
constituting such a limitation; (B) Has a physical or mental 
impairment that substantially limits major life activities only 
as a result of the attitudes of others toward such impairment; 
or (C) Has none of the impairments defined in paragraph 
(k)(2)(i) of this section but is treated by a recipient as having 
such an impairment. 

The perception of the covered entity is a key clement of 
this test. A person who perceives himself or herself to have 
an impairment, but does not have an impairment, and is not 
treated as if he or she has an impairment, is not protected 
under this test. 

A person would be covered under this test if a public 
entity refused to serve the person because it perceived that 
the person had an impairment that limited his or her enjoy-
ment of the goods or services being offered. 

For example, persons with severe bmns often encounter 
discrimination in community activities, resulting in substan-
tial limitation of major life activities. These persons would 
be covered under this test based on the attitudes of others 
towmds the impahmcnt, even if they did not view themselves 
as UUnpaircd." 

W.~; The rationale for this third tcSt, as used in the Rehabilita-

' ==r!:1!~~~~~1:1~ h . substantially limit a major life activity, the reaction of others 
l ;; may prove just as disabling. "Such an impahmcnt might not 

diminish a person's physical or mental capabilities, but could 
nevertheless substantially limit that person's ability to work 
as a result of the negative reactions of others to the impair-

, , ment." Id. at 283. The Court concluded that, by including 
l ~.- this test in the Rehabilitation Act's definition, "Congress 

acknowledged that society's accumulated myths and fears 
about disability and diseases arc as handicapping as arc the 
physical limitations that flow from actual impairment." Id. 
at 284. 

" i ·· Thus, a person who is denied services or benefits by a 
t.,.:;_,~;. public entity because of myths, fears, and stereotypes associ-
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12m& means a controlled 
substance, as defined in 
schedules I through V of 
section 202 of the Controlled 
Substances Act (21 U.S.C. 
812). 

Facility means all or any 
portion of buildings, struc-
tures, li1es, complexes, 
equipment, rolling stock or 
other conveyances, roads, 

D-24 
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·: ·,· 

:< .. :: · .. 
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ANALYSIS 
atcd with disabilities would be covered under this third test 

whether or not the person's physical or mental condition 

would be considered a disability under the first or second test 

in the definition. .. 
If a person is refused admittance on the basis of an actual 

or perceived physical or mental condition, and the public 

entity can artjculatc no legitimate reason for the refusal (such 

as failure to meet eligibility criteria), a perceived concern 

about admitting persons with disabilities could be inferred and 

the individual would qualify for coverage under the "regarded 

as" tesL A person who is covered because of being regarded 

as having an impairment is not required to show that the 

public entity's perception is inaccurate (e.g., that he will be 

accepted by others) in order to receive benefits from the 

public entity. 

Paragraph (S) of the definition lists certain conditions that 

are not included within the definition of "disability." The 

excluded conditions are: ttansvestism, transsexualism, 

pedophilia, exhibitionism, voyemism, gender identity disor-

ders not resulting from physical impahments, other sexual 
behavior disorders, compulsive gambling, kleptomania, 
pyromania, and psychoactive substance use disorders resulting 

from cunent illegal use of drugs. Unlike homosexuality and 

bisexuality, which are not considered impainncnts under 

either section 504 or the Americans with Disabilities Act (sec 

the definition of"disability," paraaraph (l)(iv)), the condi-

tions listed in paragraph (S), except for ttansvestism, are not 

necessarily excluded u impainnents under section 504. 

('l'nnsvestism wu excluded from the definition of disability 

for section 504 by the Fair Housing Amendments Act of 

1988, Pub. L. 100-430, section 6(b)). 

'1>nl1." The definition of the tcnn "drug" is taken from 

section 510(d)(2) of the ADA. 

Mfacility." "Facility" means all or any portion of build-

ings, structures, sites, complexes, equipment, rolling stock or 

other conveyances, roads, walks, passageways, parking lots, 

or other real or personal property, including the site where the 

building, property, sttucture, or equipment is located. It 
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walks, passageways, parlcin1 
Jts, or other real or personal 

property, includin1 the site .. 
. •.•, •.··· 

where the building, property, 
structure, or equipment is 
located. 

Historic preservation 
mnmms means programs 
conducted by a public entity 
that have preservation of 
historic properties as a 
primary purpose. 

Historic prgperties means 
those J>iopcnies that are 
listed or eligible for listing in 
the National Register of 
Historic Places or p1openies 
designa1Cd as historic under 
State or local law. 

Dlc1al use ofdrup 
means the use of one or 
more drugs, the possession 
or distribution of which is 
unlawful under the Con-
trolled Substances Act (21 
u.s.c. 812). The term 
illeKat use ofdruKS does Dot 
include the use of a dru1 
taken under supervision by a 
licensed health care profes-
sional, or other uses autho-
1.zed by the Controlled 

.lubstances Act or other 
provisions of Federal law. 

:;.. -

i.". 

I 
r ,, .=· 

. ·:· 

-~: : 

I 
I l · .. l 1' ·.:· 

.. 
. 
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ANALYm 
includes both indoor and outdoor areas where human-con-
structed improvements, structlll'CS, equipment, or ptoperty 
have been added to the natural environment. 

Commenters raised questions about the applicability of 
this part to activities opera1Cd in mobile facilities; such as 
bookmobiles or mobile health screening units. Such activi-
ties would be covered by the requirement for program acces-
sibility ·in. §35.150, and would be included in the definition of 
"facility" as "other real or personal propeny," although 
standards for new construction and alterations of such facili-
ties are not yet included in the accessibility standards adopted 
by §3S.1Sl. Sections 35.lSO and 3S.1Sl specifically address 
the obligations of public entities to ensure accessibility by 
providing curb ramps at pedestrian walkways. 

"Historic preservation programs" and "Historic p1opcr-
ties" are defined in order to aid in the interpretation of 
H3S.1SO(a)(2) and (b)(2), which relate to accessibility of 
historic preservation programs, and §3S.1Sl(d), which relates 
to the alteration of historic properties. 

MJllepl use of drugs." The definition of "illegal use of 
drugs" is taken ftom section SlO(d)(l) of the Act IDd clari-
fies that the term includes the illeaal use of one or more 
drugs. 

D-2S 
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Jndiyidua} with a 
diybility means a person 
who has a disability. The 
term indiyidua} with a 

diybility does not include an 
individual who is cumndy 
engaging in the illegal use of 
drugs, when the public entity 
acts on the basis of such use. 

pqblic entity means -

(1) Any State or local 
government; 

(2) Any department, 
agency' special purpose 
district, or other instrumen-
tality of a State or States or 
local government; and 

(3) The National Rail-
road Passenger Corporation. 
IDd any commuter authority 
(u defined in section 103(8) 
of the Rail Passenger Service 
Act). 

Oua}ifir4 indiyid,µa} with 

1 disability means an indi-
vidual with a disability wbo, 
with or without reasonable 
modifications to rules, 
policies, or practices, the 
~moval of architectural, 
communication, or ttanspar-
wion bmicrs, or the provi-
sion of auxiliary aids and 
serrices, meets the essential 
eligibility requirements for 
the receipt of services or the 
participation in programs or 
activities provided by a 
public entity. 

D-26 
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ANALYm 
"Individual with a disability" means a person who has a 

disability but does not include an individual who is currendy 

illegally using drugs, when the public entity acts on the basis 

of such use. The phrase "c111TCnt illegal use of drugs" is 

explained in §35.131. .. 

... 

"Public entity." The term "public entity" is defined in 

accordance with section 201(1) of the ADA as any State or 

local government; any department, agency, special purpose 

disaict, or other instrumentality of a State or States or local 

government; or the National Railroad Passenger Corporation, 

and any commuter authority (as defined in section 103(8) of 

the Rail Passenger Scrvic:e Act). 

~individual with a disability." The definition of 

"qualified individual with a disability" is taken from section 

201(2) of the Act, which is derived from the definition of 

"qualified handicapped person" in the Depanment of Health 

and Human Services' ~g11J1rion implementing section 504 

(45 CFR §84.3(k)). It combines the definition at 45 CFR 

84.3(k)(l) for employment ("a handicapped person who, with 

reasonable accommodation, can perform the essential func-

tions of the job in question; with the definition far other 

., services at 45 CFR 84.3(k)(4) ("a handicapped person who 

meets the essential eligibility requirements for the rcccipt of 

such servicesj. 

Some commentcrs requested clarification of the term 

.. essential eligibility requirements." Because of the variety of 

situations in which an individual's qualifications will be at 

issue, it is not possible to include mare specific criteria in the 

definition. 1bc "essential eligibility requirements" for panici-
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pation in some activities covered under this pan may be 
minimal. For example, most public entities provide inf orma-
tion about their operations as a public service to anyone who 
requests it. In such situations, the only "eligibility require-
ment,, for receipt of such information would. ~ the request 
for iL Where such information is provided by· telephone, 
even the ability to use a voice telephone is not an "essential 
eligibility requirement:' because §35.161 requires a public 
enticy to provide equally effective telecommunication sys-
tems for individuals with impaired hearing or speech. 

For other activities, identification of the "essential eligi-
bility requirements,, may be more complex. Where questions 
of safety arc involved, the principles established in §36.208 
of the Department. s regulation implementing title m of the 
ADA, to be codified at 28 CFR Pan 36, will be applicable. 
That section implements section 302(b)(3) of the Act, which 
provides that a public accommodation is not required to 
permit an individual to participate in or benefit from the 
goods, services, facilities, privileges, advantages and accom-
modations of the public accommodation, if that individual 
poses a direct threat to the health or safety of others. 

A "direct threat" is a significant risk to the health or 
safety of others that cannot be eliminated by a modification 
of policies, practices, or proced~s, or by the provision of 
mmHary aids or services. In Scbool Brnmt of Nassau 
Qmnty y. Arline. 480 U.S. 273 (1987), the Supreme Court 
rccogniml that there is a need to balance the interests of 
people with disabilities against legitimate concerns for public 
safety. Although persons with disabilities are generally 

, _ ,.. entitled to the protcetion of this pan. a person who poses a 
significant risk to others will not be "qualified," if reasonable 
modifications to the public entity's policies, practices, or 
puadures will not eliminate that risk. 

.··•. ~ 

The determination that a person poses a direct threat to 
the health or safety of others may not be based on generaliza-
tions or stereotypes about the effects of a particular disabil-
ity. It must be based on an individualimf assessment, based 
on reasonable judgment that relies on cuncnt medical evi-
dence or on the best available objective evidence, to deter-
mine: the nature, duration, and severity of the risk; the 
probability that the potential injmy will actually occur; and 
whether ~ble modifications of policies, practices, or 
procedures will mitigate the risk. This is the test established 
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Oua}ifiM intctmm" 
means an inte1petcr who is 
able to interpret effectively, 
accurately, and impartially 
both ~tively and expres-
sively, using any necessary 
spccia1imf vocabuhuy. 

D-28 

ANALYSIS 
by the Supreme Coun in Arline. Such an inquiry is essential 
if the law is to achieve its goal of protecting disabled indi-
viduals from discrimination based on prejudice, stcre0types, 
or unfounded fear, while giving appropriate weight to legiti-
mate concerns, such as the need to avoid exposing others to 

significant health and safety risks. Making this assessment 
will not usually require the services of a physician. Sources 
for medical knowledge include guidance from public health 
authorities, ·such as the U.S. Public Health Service, the Cen-
ters for Disease Control, and the National Institutes of Health, 
including the National Institute of Mental Health. 

"Qualified interpreter." The Department received sub-
stantial comment regarding the lack of a definition of "quali-
fied interpreter." The proposed rule defined auxiliaJy aids 

o::.::: ': ... -:::.,: and services to include the statutory term, "qualified interpret-
ers" (§3S.104), but did not define it. Section 35.160 requires 

:: = '' the use of &IP'.mary aids including qualified interpreters and 

~;: ... ::'.;~·~:::-:-. 

~~=:~p:::<:;:: 

commenters stated that a lack of guidance on what the term 

means would create confusion among those trying to secure 
interpreting services and often result in less than effective 
communication. 

Many commenters were concerned that, without clear 
guidance on the issue of "qualified" interpreter, the rule 

wouJd be interpreud to mean "available, rather than quali-
fied" interpreters. Some claimed that few public entities 
wouJd understand the difference between a qualified inter-
preter and a person who simply knows a few signs or how to 

fingeispell. 

In order' to clarify what is meant by "qualified inle!pl'etcr" 
the Depanment bas added a definition of the term to the final 
rule. A qualified interpreter means an interpreter who is able 
ID inu:rpret effectively, ICCUl'l1ely, and impartially both 
receptively and expressively, using any necessary specialized 

vocabuluy. This definition focuses on the actual ability of 
the interpreter in a particular in1e&p1eting context to facilitate 
effective communication between the public entity and the 
individual with disabilities. 

Public comment also revealed that public entities have at 

times asked persons who are deaf to provide family members 
or friends ID interpret. In cenain circumstances, notwithstand-
ing that the family member of friend is able ID interpret or is a 
ccnified interpreter, the family member or friend may not be 
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Section 504 means 
section 504 of the Rehabili· 
tation Act of 1973 (Pub. L. 
93-112. 87 Stat. 394 (29 
U.S.C. 794)). as amended. 

&I= means each of the 
several States. the District of 
Columbia, the Common-
wealth of Puerto Rico. 
Guam. American Samoa. the 
Vqin Islands. the Trust 
Tenitmy of the Pacific 
Islands. and the Common-
wealcb of the Nortbcm 
Mariana Islands. 

I 
. .. :-:. 

• >: ·• 

. ' i ~ ~-~ 
: .. ~ . . -~ 

~ ':.. .: 
~ ~ ~" :;: 
~ _.,. .. 
l '.: 

L ... -.1~~ 

!Title n I 
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qualified to render the necessary interpretation because of 
factors such as emotional or personal involvement or consi<i· 
crations of confidentiality that may adversely affect the 
ability to interpret "effectively. accurately. and impartially:· 

The definition of "qualified interpreter" iri this rule does 
not invalidate or limit standards for interpreting services of 
any State or local law that arc equal to or more stringent than 
those· imposed by this definition. For instance. the definition 
would not supersede any requirement of State law for use of 
a certified interpreter in coun proceedings. 

"Section 504 ... The Department added a definition of 
"section 504,. because the tenn is used extensively in subpart 
F of this part. 

"State.,. The definition of "State,. is identical to the 
statutory definition in section 3(3) of the ADA . 
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§35.105 Self-evaluation. 

(a) A public entity shall, 
within one year of the 
effective date of this part, 
evaluate its current services, 
policies, and practices. and 
the effects thereof, that do 
not or may not meet the 
requirements of this pan and, · ' 
to the extent modification of ·' 
any such services, policies, 
and practices is required, the 
public entity shall proceed to 
make the necessary modifi· 
cations. 

(b) A public entity shall 
provide an opponunity to 
interested persons, including 
individuals with disabilities 
or organizations representing 
individuals with disabilities, 
to participate in the self-
evaluation process by sub-
miain& comments. 

(c) A public entity that 
employs SO or more pcnom 
shall, for at least three years 
following completion of the 
self-evaluation, maintain on 
file and make available for 
public inspection: 

(1) A list of the inter· 
csted persons consulted; 

(2) A description of 
areas examined and any 
problems identified; and 

(3) A description of any '· 
modifications made. 

(d) If a public entity has 
already complied with the 

D-30 
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§35.105 Self-evaluation. 

Section 35.105 establishes a requirement, based on the 
section 504 regulations for federally assisted and federally 
conducted programs, that a public entity evaluate its current 
policies and prlcticcs to identify and cOlTCCt any that are not 
consistent with the requirements of this pan. As nOted in the 
discussion of §35.102, activities covered by the Department of 
Transponation's regulation implementing subtitle B of title II 
are not rcqilired to be included in the self-evaluation required 

by this section. 

Experience has demonstrated the self-evaluation process 
to be a valuable means of establishing a working relationship 

· · with individuals with disabilities, which has promoted both 

effective and eff'lcient implementation of section 504. The 
Department expects that it will likewise be useful to public 
entities newly covered by the ADA. 

All public entities arc required to do a self-evaluation. 
However, only those that employ SO or more persons are 
required to maintain the self-evaluation on file and make it 
available for public inspection for three years. The number 
SO was derived from the Department of Justice's section 504 
~plations for federally assisted programs, 28 CFR 
42.SOS(c). The Department received comments aitical of this 
limiwion, some suggesting the requirement apply to all 

public entities and others suggesting that the number be 

chanpd from SO to lS. The final rule bas not been cbanpd. 

AlthouJh many ~gulations implementing section 504 for 
federally usisted programs do use 15 employees as the cut4 
for this n:cord-keeping requirement, the Department believes 

that it would be inappropriate to extend it to those smaller 
public entities covered by this ~gulation that do not receive 
Federal financial assistance. This approach has the benefit of 
minimizing paperwork burdens on small entities. 

Paragraph (d) provides that the self-evaluation required by 
this section shall apply only to programs not subject to section 
504 or those policies and practices, such as those involving 
communications access, that have not already been included 

in a self-evaluation required under an existing ~gulation 
implementing section 504. Because most self-evaluations 
were done from five to twelve years ago, however, the De-

partment expects that a great many public entities will be 

reexamining all of their policies and programs. Programs and 

functions may have changed. and actions that were supposed 
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self-evaluation requirement 
of a regulation implementing .- ,, .,. 
section 504 of the Rehabili-
tation Act of 1973, then the 
requirements of this section 
shall apply only to those 
policies and practices that :: 
were not included in the ~ 

previous self-evaluation. 

;. .. 

.. -::::· 
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ANALYSIS 
to have been taken to comply with section 504 may not have 

been fully implemented or may no longer be effective. In 

addition, there have been statutory amendments to section 

504 which have changed the coverage of section 504, par-

ticularly the Civil Rights Restoration Act of 1987, Pub. L 

No. 100-259. 102 Stat 28 (1988), which brOadened the 

definition of a covered "program or activity." 

Several commenters suggested that the Department 

clarify public entities' liability during the one-year period for 

compliance with the self-evaluation requirement. The self-

evaluation requirement does not stay the effective date of the 

statute nor of this pan. Public entities are, therefore, not 

shielded from discrimination claims during that time. 

Other commenters suggested that the rule require that 

every self-evaluation include an examination of training 

efforts to assure that individuals with disabilities arc not 

subjected to discrimination because of insensitivity, particu-

larly in the law enforcement area. Although the Depanment 

has not added such a specific requirement to the rule, it 

would be appropriate for public entities to evaluate training 

efforts because, in many cases, lack of training leads to 

discriminatory practices, even when the policies in place are 

nondiscriminatmy • 
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§35.106 Notice. 

A public entity shall 
make available to applicants, 
participants, beneficiaries, 
and other interested persons 
infmmation regarding the 
provisions of this pan and its 
applicability to the services, 
propmns, or activities of the 
public entity, and make such 
information available to 
them in such manner as the 
head of the entity finds 
necessary to apprise such 
persons of the protections 
against discrimination 
assured them by the Act and 
this part. 

D-32 
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§35.106 Notice. 
Section 35.106 requires a public entity to disseminate 

sufficient infonnation to applicants, panicipants, beneficia-

ries, and other interested persons to inform them of the rights 

and protections afforded by the ADA and this regulation. 

Methods of providing this infonnation include, for eXa!Dple, 

the publication of infonnation in handbooks, manuals, and 

pamphlets ~at are distributed to the public to describe a 

public entit)i's programs and activities; the display of infor-

mative posters in service centers and other public places; or 
the broadcast of infonnation by television or radio. In provid-

ing the notice, a public entity must comply with the require-

ments for effective communication in §35.160. The preamble 

to that section gives guidance on how to effectively communi-

cate with individuals with disabilities. 
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135.107 Designation or 
responsible employee and 
adoption or grievance 
procedures. 

(a) Desimatiop of 
remonsib}e employee. A 
public entity that employs 50 
or more persons shall desig-
nate at least one employee to 
coordinate its efforts to 
comply with and carry out its 
responsibilities under this 
pan, including any investiga-
tion of any complaint com-
municated to it alleging its 
noncompliance with this part 
or alleging any actions that 
would be prohibited by this 
pan. The public entity shall 
make available to all inter-
ested individuals the name, 
office address, and telephone 
number of the employee or 
employees designatcd pursu-
ant to this paragraph. 

(b) Complaint pmce-
Jim. A public entity that 
employs SO or more persons 
shall adopt and publish 
grievance procedures provid-
ing for prompt and equitable 
resolution of complaints 
alleging any action that 
would be prohibited by this 
pan. 

[TitleD I 
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§35.107 Designation of responsible employee and adop· 
tion or grievance procedures. 

Consistent with §35.105, Self-evaluation, the final rule 
requires that public entities with 50 or more employees 
designate a responsible employee and adopt grievance proce-
dures. Most of the commenters who suggested that the 
requirement that self-evaluation be maintained on file for 
three years not be limited to those employing 50 or more 
persons made a similar suggestion concerning §35.107. 
Commenters recommended either that all public entities be 
subject to section 35.107, or that "50 or more persons" be 
changed to "15 or more persons." As explained in the 
discussion of §35.105, the Department has not adopted this 
suggestion. 

The requirement for designation of an employee respon-
sible for coordination of efforts to cany out responsibilities 
under this part is derived from the HEW regulation imple-
menting section 504 in fedcrally assisted programs. The 
requirement for designation of a particular employee and 
dissemination of infonnation about how to locate that em-
ployee helps to ensure that individuals dealing with large 
agencies are able to easily fmd a responsible person who is 
familiar with the requirements of the Act and this pan and 
can communicate those requirements to other individuals in 
the agency who may be unaware of their responsibilities. 
This paragraph in no way limits a public entity's obligation 
to ensure that all of its employees comply with the require-
ments of this pan. but it ensures that any failure by indi-
vidual employees can be promptly corrected by the desig-
nated employee. 

Section 35.107(b) requires public entities with 50 or 
more employees to establish grievance procedures for resolv-
ing complaints of violations of this pan. Similar require-
ments are found in the section 504 regulations for federally 
assisted programs (SC, "6· 45 CFR 84.7(b)). The rule, like 
the regulations for federally assisted programs, provides for 
investigation and resolution of complaints by a Fcdcra1 
enforcement agency. It is the view of the Department that 
public entities subject to this part should be required to 
establish a mechanism for resolution of complaints at the 
local level without requiring the complainant to reson to the 
Federal complaint procedures established under subpart F. 
Complainants would not, however, be required to exhaust the 
public entity's grievance procedures before filing a com-
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plaint under subpart F. Delay in filing the complaint at the 

Federal level caused by pursuit of the remedies available 

under the grievance procedure would generally be considered 

good cause for extending the time allowed for filing under 

§3S.170(b). .. 
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Subpart B - General 
Requirements 

§35.130 General probibi-
tiom against discrimina· 
ti on. 

(a) No qualified indi· 
vidual with a disability shall, 
on the basis of disability, be 
excluded from participation ~­
in or be denied the benefits 
of the services, programs, or -· 
activities of a public entity, .. :·:. ~· ... 
or be subjected to discrimi-
nation by any public entity. 

(b)(l) A public entity, in 
providing any aid, benefit, or 
service, may not, directly or 
through contraaual, licens-
ing, or other arrangements, 
on the basis of disability -

(i) Deny a qualified 
individual with a disability 
the opportUDity to panicipalC 
in or benefit from the aid. 
benefit, or service; 

·.·::.·.:. 

ti11tt::m~ 
~:-~.(;;:·.::::~7=0:: 
;.;:_ .· ·.: ;. 

l . 
}. :::~:::--.:..·v-; :~:~ 

(ii) Afford a qualified ;;· ., ... :.~:_.:. 
individual with a disability 
an opportUDity to~ 
in or benefit from the aid. 
benefit, or service that is not " · · "'·. 

equal to that afforded others; 

[TitleD I 
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Subpart B - General Requirements 

§35.130 General prohibitions apinst discrimination. 
The general prohibitions against ~ation in the rule 

arc generally based on the prohibitions in existing regulations 
implementing section 504 and, therefore, arc already familiar 
to Stare and local entities covered by section 504. In addition, 
§35;130 includes a number of provisions derived from title m 
of the Act that arc implicit to a certain degree in the require-
ments of regulations implementing section 504. 

Several commentcrs suggested that this part should 
include the section of the proposed title m regulation that 
implemented section 309 of the Aet, which requires that 
courses and examinations related to applications, licensing, 
certif'IC&tion, or credentialing be provided in an accessible 
plac:c and manner or that alternative accessible arrangements 
be made. The Department has not adopted this suggestion. 
The requirements of this part, including the general prohibi-
tions of discrimination in this section, the program access 
requirements of subpart D, and the communications require-
ments of subpart E, apply to courses and e:x:aminations 
provided by public entities. The Department considers these 
requirements to be sufficient to ensure that courses and 
cnmjnations administered by public entities meet the re-
quirements of section 309. For example, a public entity 
offering an examination must eDS\D'C that modifications of 
policies, practices, or procedures or the provision of auxiliary 
aids and services fmnish the individual with a disability an 
equal opportUDity to demonstrate his or her knowledge or 
ability. Also, any examination speciaJJy designed for indi-
viduals with disabilities must be offered as often and in as 
timely a manner as arc other examinations. Further, under 
this part, courses and examinations must be offered in the 
most integrated setting appropriate. The analysis of 
135.130(d) is relevant to this determination. 

A number of commentcrs asked that the regulation be 
amended to require trainin& of law enforcement personnel to 

(iii) Provide a qualified 
individual with a disability 
with an aid. benefit, or 
service that is not as effec-
tive in affording equal 
opportunity to obtain the 
same result, to gain the same 
benefit, or to reach the same 
level of achievement as that 
provided to others; 

. . recopiz.e the difference between aiminal activity and the 
effects of seizures or other disabilities such as mental rctarda-

. ., tion, cerebral palsy, traumatic brain injmy, mental illness, or 
deafness. Several disabled commentcrs gave personal stare-

. . ments about the abuse they had rcc:cived at the hands of law 
enforcement personnel Two organi7.ltions that commented 
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(iv) Provide different or 
separate aids, benefits, or 
services to individuals with 
disabilities or to any class of 
individuals With disabilities 
than is provided to others 
unless such action is neces-
sary to provide qualified 
individuals with disabilities 
with aids, benefits, or ser-
vices that arc as effective as 
those provided to others; 

(v) Aid or perpetuate 
discrimination against a 
qualified individual with a 
disability by providing 
significant assistance to an 
agency, organiD.tion. or 
person that discriminates on 
the basis of disability in . '' 
providin& any aid, benefit, or ~''*''.]~';~ .. 
~ to _beneficiaries of the l~t 
public entity's program· tf{m:: 

(Yi) Deny a~ I' 
individual with a disability ... .-.:=.,~ 

~~1 
(vii) Otherwise limit a 

qualified individual with a 
disability in the enjoyment 
of any right, privilege, 
advantage, or opportunity 
enjoyed by others receiving 
the aid, benefit, or service. 

(2) A public entity may 
not deny a qualified indi-
vidual with a disability the 
opportunity to participate in 
services, programs, or 
activities that arc not sepa-
rate or different, despite the 
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cited the Judiciary repon at 50 as authority to require law 
enforcement training. 

The Department has not added such a training requirement 
to the regulation. :Discriminatory arrests and brutal ireatment 
arc already unlawful police activities. The general·regulatory 
obligation to modify policies, practices, or procedures re-
quires law e¢'orcement to make changes in policies that result 
in discriminatory arrests or abuse of individuals with disabili-
ties. Under this section law enforcement personnel would be 
required to make appropriate efforts to detenninc whether 
perceived strange or disruptive behavior or unconsciousness is 
the result of a disability. The Department notes that a number 
of States have attempted to address the problem of arresting 
disabled persons for noncriminal conduct resulting from their 
disability through adoption of the Uniform Duties to Disabled 
Persons Act, and encourages other jurisdictions to consider 
that approach. 

Paragraph (a) restates the nondiscrimination mandate of 
section 202 of the ADA. The remaining paragraphs in 
135.130 establish the general principles for analyzing whether 
any particular action of the public entity violates this mandate. 

Paragraph (b) prohibits overt denials of equal treatment of 
individuals with disabilities. A public entity may not refuse to 
provide an individual with a disability with an equal opponu-
nity to participate in or benefit from its program simply 
because the person has a disability. 

Paragraph (b)(l)(i) provides that it is discriminatmy to 
deny a person with a disability the right to panicipale in or 
benefit from the aid, benefit, or service provided by a public 
entity. Paragraph (b)(l)fd) provides that the aids, benefits, 
and services provided to persons with disabilities must be 
equal to those provided to others, and paragraph (b)(l)(iii) 
requires that the aids, benefits, or services provided to indi-
viduals with disabilities must be as effective in affording 
equal opportunity to obtain the same result, to gain the same 
benefit, or to reach the same level of achievement as those 
provided to others. These paragraphs arc taken from the 
regulations implementing section 504 and simply restate 
principles long established under section 504. 

Paragraph (b)(l)(iv) permits the public entity to develop 
separate or different aids, benefits. or services when necessary 
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existence of permissibly 
separate or different pro-
grams or activities. 

(3) A public entity may 
not. directly or through 
contractual or other amnge-
ments, utilize criteria or 
methods of administration: 

(i) That have the effect 
of subjecting qualified 
individuals with disabilities 
to discrimination on the basis 
of disability; 

(ii) That have the pm-

I TitleD I 

ANALYSIS 
to provide individuals with disabilities with an equal oppor-
tunity to participate in or benefit from the public entity's 
programs or activities, but only when necessary to ensure 
that the aids, benefits, or services are as effective as those 
provided to others. Paragraph (b)(l)(iv) mus.t.be read in 
conjunction with paragraphs (b)(2), (d), and (e). Even when 
separate or different aids, benefits, or services would be more 

effcct;ive, paragraph (b)(2) provides that a qualified indi-
vidual with a disability still has the right to choose to partici-
pate in the program that is not designed to accommodate 
individuals with disabilities. Paragraph (d) requires that a 
public entity administer services, programs, and activities in 
the most integrated setting appropriate to the needs of quali-
fied individuals with disabilities. 

·.·:':. 

pose or effect of defeating or :~:~· _'::~ ·.:; 
substantially impairing 

Paragraph (b)(2) specifies that, notwithstanding the 
existence of separate or different programs or activities 
provided in accordance with this section, an individual with a 
disability shall not be denied the opportunity to participate in 
such programs or activities that are not separate or different. 
Paragraph (e), which is derived from section SOl(d) of the 
Americans with Disabilities Act, states that nothing in this 
part shall be consttued to require an individual with a disabil-
ity to accept an accommodation, aid, service, opportunity, or 
benefit that he or she chooses not to accept. 

accomplishment of the 
objectives of the public 
entity's program with respect ...... ---~''· 
to indi"viduals wi·th disabili' - ':'.~#it}; 
ties; or 

(iii) That perpetuate the 
discrimination of another 
public entity if both public 
entities are subject to com-
mon administrative control 
or are agencies of the same 
State. 

(4) A public entity may 
not. in determining the site 
or location of a facility, 
make selections -

(i) That have the effect 
of excluding individuals with 
disabilities from, denying 
them the benefits of, or 
otherwise subjecting them to 
discfimination;or 

(ii) That have the pm-

.·.·.-.:::::::::::::::;::-:. 

I 
Taken together, these provisions are intended to prohibit 

exclusion and segreption of individuals with disabilities and 
the denial of equal opportunities enjoyed by others, based on. 
among other things, presumptions, pattonizing attitudes, 
fears, and stereotypeS about individuals with disabilities. 
Consistent with these ltllldards, public entities are required 
to ensure that their actions are based on facts applicable to 
individuals and not on presumptions as to what a c1us of 
individuals with disabilities can or cannot do. 

Integration is fundamental to the purposes of the Ameri-
t~ ··· ~i cans with Disabilities Act. Provision of segrepted accom-

modations and services ielegateS persons with disabilities to 

· ~ second-class status. For example, it would be a violation of 
·, this provision to require persons with disabilities to eat in the 

back room of a government cafeteria or to refuse to allow a 

~, person with a disability the full use of recreation or exercise 

i:~•: ~because of SlemOtypeS about the pcnon's ability to 
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pose or effect of defeating or 
substantially impairing the 
BCCOlllplislunentofthC 
objectives of the service, 
program, or activity with 
respect to individuals with 
disabilities. 

(5) A public entity, in 
the selection of procurement 

ANALYSm 

f: : , .. 

contractors, may not use ), . 

:n~1:::~ t19 

Many commcnters objected to proposed paragraphs 
(b)(l)(iv) and (d) as allowing continued segregation of indi-
viduals with disabilities. The Department recognizes that 
promoting integration of individuals with disabilities into the 
mainstream of society is an important objective of.~e ADA 
and agrees that, in most instances, separate prograni$ for 
individuals with disabilities will not be pennitted. Neverthe-
less, section 504 does pennit separate programs in limited 
circumstances, and Congress clearly intended the regulations 
issued under title n to adopt the standards of section 504. 
Furthcrmmc, Congress included authority for separate pro-
grams in the specific requirements of title ID of the Act. 
Section 302(b)(l)(A)(iii) of the Act provides for separate 
benefits in language similar to that in 3S.130(b)(l)(iv), and 
section 302(b )(1 )(B) includes the same requirement for "the 
most integrated setting appropriate" as in §35.130(d). 

to discrimination on the basis 
of disability. 

(6) A public entity may 
not administer a licensing or 
certification program in a 
manner that subjects quali-
fied individuals with dis-
abilities to discrimination on 
the basis of disability, nor 
may a public entity establish 
nquiremenu for the pro-
JIUll or activities of licens-
ees or cenificd entities that 
subject qu•Hfied individuals 
with disabilities to dilcrimi-
nation on the basis of dis-
ability. The programs or 
activities of entities that arc 
licensed or cenified by a 
public entity are not, them-
selves, covered by this pan. 

!t=.l.~:~·i'. I iSF.:::ss~a: 
imponant and overarching principle of the Americans with 

, .. 
' 

· '":-.. : Disabilities Act. Separate, special, or different programs that 
' arc dcsiped to provide a benefit to persons with disabilities 

cannot be used to rcsuict the participation of persons with 
disabilities in general, integrated activities. 

.... :· . .,;,;· 

,·,. 

Far example, a pcnon who is blind may wish to decline 
panicipalina in a spcc:ial museum tour that allows persons to 
touch aculptures in ID exhibit and instead tour the exhibit at 
.his or her own pace with the museum's recorded tour. It is 
not the intent of this section to require the person who is blind 
to avail himself or hmclf of the spcc:ial tour. Modified 
panicipalion for persons with disabilities must be a choice, 
not a requirement. 

~ ~.;:· In addition, it would not be a violation of this section for a 
(7) A public entity lhall ' public entity to offer recreational programs specially designed 

make reasonable modifica- · ... '-'"''"';,,; · for cbilchen with mobility impairments. However, it would 
tions in policies, practices, or "'"'"··===':''''::' be a violation of this section if the entity then excluded these 

proccdurcs when the modifi- cbildren from other rcaeational services for which they arc 

=~:die tf ==~':e:;::~~== 
basis of disability, unless the ~< ,~ disabilities to attend only designated programs. 
public entity can dcmon-
mase that making the modi-
fications would fundamen-

D-38 
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L~'--·· public entity's obliptions within the integrated program when 
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tally alter the nature of the 
service, program, or activity. 

(8) A public entity shall 
not impose or apply eligibil-
ity criteria that screen out or 
tend to screen out an indi-
vidual with a disability or 
any class of individuals with 
disabilities from fully and 
equally enjoying any service, 
program, or activity, unless 
such criteria can be shown to 

be necessary for the provi-
sion of the service, program, 
or activity being offered. 

(c) Nothing in this pan 
prohibits a public entity from ': ' .. 
providing benefits, services, · 
or advantages to individuals 
with disabilities, or to a 
particular class of individu-
als with disabilities beyond 
those required by this pan. 

(d) A public entity shall 
administer services, pro-
grams, and activities in the 
most integrated setting 
appropriate to the needs of 
qualified individuals with 
disabilities. 

(e)(l) Nothing in this 
pan shall be construed to 
require an individual with a 
disability to accept an ac-
commodation, aid, service, 
opportunity, or benefit 
provided under the ADA or 
this pan which such indi-
vidual chooses not to accept. 

(2) Nothing in the Al:t or 
this pan authorizes the L>~;:~t. 

I TitleD I 

ANALYm 
it offers a separate program but an individual with a disabil-
ity chooses not to participate in the separate program. It is 
impossible to make a blanket statement as to what level of 
auxiliary aids or modifications would be required in the 
integrated program. Rather, each situation m~t be assessed 
individually. The starting point is to question whether the 
separate program is in fact necessary or appropriate for the 
indi~dual. Assuming the separate program would be appro-
priate far a particular individual, the extent to which that 
individual must be provided with modifications in the inte-
grated program will depend not only on what the individual 
needs but also on the limitations and defenses of this part. 
For example, it may constitute an undue burden for a public 
accommodation, which provides a full-time inteipreter in its 
special guided tour for individuals with hearing impainnents, 
to hire an additional interpreter for those individuals who 
choose to attend the integrated program. The Department 
cannot identify categorically the level of assistance or aid 
required in the integrated program. 

Paragraph (b)(l)(v) provides that a public entity may not 
aid or perpetuate discrimination against a qualified individual 
with a disability by providing significant assistance to an 
agency, organization, or person that discriminates on the 
basis of disability in providing any aid, benefit, or service to 

beneficiaries of the public entity's program. This paragraph 
is taken from the regulations implementing section S04 for 
federally usisted programs. 

Paragraph (b)(l)(vi) prohibits the public entity from 
denyin& a quaHfied individual with a disability the opportu-

nity to paniciplle as a member of a planning or advisory 
board. 

Paragraph (b)(l)(vii) prohibits the public entity from 
limiting a qualified individual with a disability in the enjoy-
ment of any right, privilege, advantage, or opportunity 
enjoyed by others receiving any aid, benefit, or service. 

Paragraph (b)(3) prohibits the public entity from utilizing 
cri1Cria or methods of administration that deny individuals 
with disabilities access to the public entity's services, pro-
grams, and activities or that perpetuate the discrimination of 
another public entity. if both public entities arc subject to 

common administrative conuol or arc agencies of the same 
State. The phrase "criteria or methods of administtation" 
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representative or guardian of 
an individual with a disabil-
ity to decline food, water, 
medical treatment, or medi-
cal services for that indi-
vidual. 

(f) A public entity may 
not place a surcharge on a 
particular individual with a 
disability or any group of 
individuals with disabilities 
to cover the costs of mea-
sures, such as the provision 
of auxiliary aids or program 
accessibility, that are re-
quired to provide that indi-
vidual or group with the 
nondiscriminatory treatment 
required by the Act or this 
pan. 

(g) A public entity shall 
not exclude or otherwise 
deny equal services, pro-
grams, or activities to an 
individual or entity be.cause 
of the known disability of an 
individual with whom the 
individual or entity is known 
to have a relationship or 
association. 

;· 
~ .. 

~t,:m@·:. 
t(~~~~{~~#; 

= ~;:~~:~: 
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refers to official written policies of the public entity and to the 
actual practices of the public entity. This paragraph prohibits 
both blatantly exclusionary policies or practices and nonessen-
tial policies and practices that arc neutral on their face, but 
deny individuals with disabilities an effective oppo~ty to 

participaie. This standard is consistent with the interpretation 
of section 504 by the U.S. Supreme Court in Alexander y. 

Choate, 46~ U.S. 287 (1985). The Court in Choate explained 
that membcrS· Of Congress made numerous statements during 
passage of section 504 regarding eliminating architectural 
barriers, providing access to transportation, and eliminating 
discriminatory effects of job qualification procedures. The 
Court then noted: wrhcse statements would ring hollow if the 
resulting legislation could not rectify the banns resulting from 
action that discriminated by effect as well as by design." Id. 
at 297 (footnote omitted). 

Paragraph (b)(4) specifically applies the prohibition 
enunciated in §35.130(b)(3) to the process of selecting sites 

for construction of new facilities or selecting existing facilities 
to be used by the public entity. Paragraph (b )( 4) docs not 
apply to construction of additional buildings at an existing 
site. 

Paragraph (b)(S) prohibits the public entity, in the selec-

tion of procurement contractors, from using criteria that 
subject qualified individuals with disabilities to discrimination 
OD the basis of disability. 

Paragraph (b)(6) prohibits the public entity from discrimi-

nating apimt qualified individuals with disabilities OD the 

basis of disability in the granting of licenses or ccnification. 
A person is a "qualified individual with a disability" with 

respect to licensing or certification if be or she can meet the 
essential eligibility requirements for ieceiving the license or 
c:enificalion CD 135.104). 

A number of commenters were troubled by the pbruc 
"esaential eligibility requirements" as applied to State licens-
ing 1equircments, especially those for health care profcuions. 

Because of the variety of types of programs to which the 
definition of "qualified individual with a disability" applies, it 
is not possible to use more specific language in the 
definition. Tbe phruc "essential eligibility requirements," 
however, is taken from the definitions in the regulations 
implementing section 504, so casclaw under section S04 will 
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be applicable to its interpretation. In Southeastern Cmnmu-
nity ColleG y, Dayis, 442 U.S. 397, for example, the Su-
preme Court held that section 504 does not require an institu-
tion to "lower or effect substantial modifications of standards 
to accommodate a handicapped person," ~2 U.S. at 413, and 
that the school had established that the plaintiff was not 
"qualified" because she was not able to "serve the nursing 
profession in all customary ways," .kL Whether a particular 
rcqtiircment is "essential" will, of course, depend on the facts 
of the particular case. 

In addition, the public entity may not establish require-
ments for the programs or activities of licensees or certified 
entities that subject qualified individuals with disabilities to 
discrimination on the basis of disability. For example, the 
public entity must comply with this requirement when 
establishing safety standards for the operations of licensees. 
In that case the public entity must enswc that standards that 
it promulgates do not discriminate against the employment of 
qualified individuals with disabilities in an impermissible 
manner. 

Paragraph (b)(6) docs not extend the requilements of the 
Act or this part directly to the programs or activities of 
licensees or ccn:ificd entities themselves. The programs or 
activities of licemces or ccnificd entities arc not themselves 
programs or activities of the public entity merely by virtue of 

~· . the license or certificale. 

l .. 

~··>\-~ 
~-·-~ .-.-.. ~;-: 

f:'.·:····,· 
~=···;.-.··;™ 

Paragraph (b)(7) is a SJ>"ific application of the require-
ment under the pncn1 prohibitions of discrimination that 
public entities make reasonable modifications in policies, 
praclices. or procedures where ncccssary to avoid discrimina-
tion on the basis of disability. Section 302(b)(2)(A)(li) of the 
ADA sets out this requirement specifically for public accom-
modations covered by tide ID of the Act, and the House 
Judiciary Committee Report directs the Attorney General to 
include those specific requirements in the tide U regulation 
to the extent that they do not conflict with the regulations 
implementing section 504. Judiciary report at S2. 

Paragraph (b )(8), a new paragraph not contained in the 
proposed rule, prohibits the imposition or application of 
eligibility criteria that screen out or tend to screen out an 
individual with a disability or any class of individuals with 
disabilities from fully and equally enjoying any service, 
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program, or activity, unless such criteria can be shown to be 

necessary for the provision of the service, program, or activity 

being offered. This prohibition is also a specific application 

of the general prohibitions of discrimination and is based on 

section 302(b)(2)(A)(i) of the ADA. It prohibits o~en denials 

of equal treatment of individuals with disabilities, Ot esta~ 
lishment of exclusive or segregative criteria that would bar 

individuals with disabilities from participation in services, 

benefits, or 'ietivities. 

Paragraph (b)(8) also prohibits policies that unnecessarily 

impose requirements or bmdcns on individuals with disabili-

ties that arc not placed on others. For example, public entities 

· · may not requhe that a qualified individual with a disability be 

accompanied by an ancndanL A public entity is not, however, 

required to provide attendant care, or assistance in toileting, 

eating, or dressing to individuals with disabilities, except in 

special circumstances, such as where the individual is an 

inmate of a custodial or cmrcctional institution. 

In addition, paragraph (b )(8) prohibits the imposition of 

criteria that "tend to" screen out an individual with a disabil-

ity. This concept, which is derived from cmrent regulations 

under section S04 C., y., 4S CPR 84.13), makes it dis-

criminatory to impose policies or aiteria that. while not 

creadng a direct bar to individuals with disabilities, indirectly 

prevent or limit their ability to participate. For example, 

requmna presentation of a driver's license as the sole means 

of identification far pmposcs of payina by check would 
violate this section in situations where, far example, individu-

als with severe vision impairments or developmental disabili-

ties or epilepsy arc ineligible to receive a driver's license and 

the use of an alternative means of identification, such as 
another photo LD. or cralit card, is feasible. 

i' .. ' 

A public entity may, however, impose neutral rules and 

aiteria that screen out, or tend to screen out, individuals with 

disabilities if the aiteria arc necessary for the safe operation 

of the program in question. Examples of safety qua1ifications 

that would be justifiable in appropriate circumstances would 

include eligibility requhements far drivers' licenses, or a 
requhement that all panicipants in a recreational rafting 
expedition be able to meet a necessary level of swimming 

proficiency. Safety requirements must be based on actual 
risks and not on speculation, stercotypcS, or generalizations 
about individuals with disabilities. 
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ANALYSIS 
Paragraph (c) provides that nothing in this pan prohibits 

a public entity from providing benefits, services, or advan-
tages to individuals with disabilities, or to a particular class 
of individuals with disabilities, beyond those required by this 
part. It is derived from a provision in the s~tion 504 regula-
tions that permits programs conducted pursuant to Federal 
statute or Executive order that arc designed to benefit only 
individuals with disabilities or a given class of individuals 
with· disabilities to be limited to those individuals with 
disabilities. Section 504 ensures that federally assisted 
programs arc made available to all individuals, without 
regard to disabilities, unless the Federal program under 
which the assistance is provided is spccifiCally limited to 
individuals with disabilities or a particular class of individu-
als with disabilities. Because coverage under this pan is not 
limited to federally assisted programs, paragraph (c) has been 
revised to clarify that State and local governments may 
provide special benefits, beyond those required by the non-
discrimination requirements of this part, that arc limited to 
individuals with disabilities or a particular class of individu-
als with disabilities. without thereby incurring additional 
obligations to persons without disabilities or to other classes 
of individuals with disabilities. 

Paragraphs (d) and (e), previously referred to in the 
discussion of paragraph (b)(l)(iv), provide that the public 
entity must adminisu:r serviccs, programs, and activities in 
the most integrated setting appropriate to the needs of quali-
fied individuals with disabilities, i& .• in a setting that enables 
individuals with disabilities to interact with nondisablcd 
persons to the fullest extent possible, and that persons with 
disabilities must be provided the option of declining to 
1CCCpt a particular accommodation. 

Some commenten expressed concern that 13S.130(e), 
which states that nothing in the rule requires an individual 
with a disability to accept special accommodations and 
services provided under the ADA. could be interpreted to 
allow guardians of infants or older people with disabilities to 
refuse medical 1rcatmcnt for their wards. Section 3S.130(e) 
has been revised to make it clear that paragraph (e) is inap-
plicable to the concern of the commenters. A new paragraph 
(e)(2) has been added stating that nothing in the regulation 
authori7.Cs the representative or guanlian of an individual 
with a disability to decline food. water, medical treatment. or 
medical services for that individual. New paragraph (e) 
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clarifies that neither the ADA nor the regulation alters current 
Federal law ensuring the rights of incompetent individuals 
with disabilities to receive food, water, and medical treatment. 
~."°"''Child Abuse Amendments of 1984 (42 U.S.C. 
Sl06a(b)(l0), Sl06g(l0)); Rehabilitation Act of 19'73,. as 
amended (29 U.S.C. 794); the Developmentally Disabled 
Assistanee and Bill ofRigh~ Act (42 U.S.C. 6042). 

The Committee added this section [SOl(d)] to clarify that 
: . · nothing in the ADA is intended to permit discriminatory 

; ·.:· ·.·. 

treaunent on the basis of disability, even when such treatment 
is rendered under the guise of providing an accommodation, 
service, aid or benefit to the individual with disability. For 
example, a blind individual may choose not to avail himself or 
herself of the right to go to the front of a line, even if a par-
ticular public accommodation has chosen to offer such a 
modification of a policy for blind individuals. Or, a blind 
individual may choose to decline to participate in a special 

museum tour that allows persons to touch sculptures in an 
exhibit and instead tour the exhibits at his or her own pace 
with the museum's reconled tour. 

ti: 
Judiciary~ at 71· 72. 1be Act is not to be construed to 
mean that an individual with disabilities must accept special 

aCcommodations and services for individuals with disabilities 
when that individual CID panicipale in the regular services 

., ··· already offered. Because medical treatment, including treat-

ment for particular conditions, is not a special accommodation 
or service for individuals with disabilities under section 
SOl(d), neither the Act nor this pan provides affirmative 
authority to suspend such naanenL Section SOl(d) is in-
iended to clarify that the Act is not designed to foster dis-
crimination through mandatory acceptance of special services 
when other altematives are provided; this concern does not 
~ to the provision of medical treatment for the disabling 
condition itself. 

Paragraph (f) provides that a public entity may not place a 
surcharge on a particular individual with a disability, or any 
group of individuals with disabilities, to cover any costs of 
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measures required to provide that individual or group with the 
nondiscriminatory treatment required by the Act or this pan. 
Such measures may include the provision of auxiliary aids or 
of modifications required to provide program accessibility. 

Several commcnters asked for clarification that the costs 
of interpreter services may not be assessed as an clement of 
"coun costs." The Depanmcnt has already recognized that 
imposition of the cost of courtroom interpreter services is 
impermissible under section 504. The preamble to the 
Department's section 504 regulation for its federally assisted 
programs states that where a coun system has an obligation to 
provide qualified interpreters, ''it has the corresponding 
responsibility to pay for the services of the interpreters." ( 45 
FR 37630 (June 3, 1980)). Accordingly, recouping the costs 
of interpreter services by assessing them as part of court costs 
would also be prohibited. 

Paragraph (g), which prohibits discrimination on the basis 
of an individual's or entity's known relationship or associa-
tion with an individual with a disability, is based on sections 
102(b)(4) and 302(b)(l)(E) of the ADA. This paragraph was 

" ·' not contained in the proposed rule. The individuals covered 
, . " · under this paragraph arc any individuals who arc discrimi-, 

Dated against because of their known association with an 
individual with a disability. For example, it.would be a 
violation of this paragraph for a local government to refuse to 
allow a theater company to use a school auditorium on the 
grounds that the company had recently performed for an 

.,. ... ';, audience of individuals with mv disease. 
t>·~ ...... 

This proteetion is not limited to those who have a familial 
relationship with the individual who has a disability. Con-
gress considered, and rejected, amendments that would have 
limited the scope of this provision to specific associations and 
relationships. Therefore, if a public entity refuses admission 
to a person with cerebral palsy and his or her companions, the 
companions have an independent right of action under the 
ADA and this section. 

Dming the legislative process, the tenn "entity" was added 
to section 302(b)0)(E) to clarify that the scope of the provi-
sion is intended to encompass not only persons who have a 
known association with a person with a disability, but also 
entities that provide services to or arc otherwise associated 
with such individuals. This provision was intended to ensure 
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that entities such as health care providers, employees of social 
service agencies, and others who provide professional services 
to persons with disabilities arc not subjected to discrimination 
because of their professional association with persons with 
disabilities. ·· · 

... 
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§35.131 mega1 use or 
drup. 

(a) General. (1) Except 
as provided in paragraph (b) 
of this section, this part does 
not prohibit discrimination 
against an individual based 
on that individual's cmrcnt 
illegal use of drugs. 

(2) A public entity shall 
not discriminate on the basis 
of illegal use of drugs 
against an individual who is 
not engaging in current 
illegal use of drugs and who-

(i) Has successfully 
completed a supervised drug 
rehabilitation program or bas 
otherwise been rehabilitated 
successfully; 

(ii) ls participating in a 
supervised rehabilitation 
program; or 

(iii) ls erroneously 
ieprded as mp.sing in such 
use. 

(b) Health and dru& 
i;babilillDWI le!Vii:a. (1) 
A public entity shall not 
deny health services, or 
services provided in conncc-
tion with drug rehabilitation, 
to an individual on the basis 
of that individual's current 
illegal use of drugs, if the 
individual is otherwise 
entitled to such services. 

::· .'.-. 

I Titlell I 
ANALYSIS 
§35.131 Illegal use of drugs. 

Section 35.131 effectuates section 510 of the ADA, 
which" clarifies the Act's application to people who use drugs 
illegally. Paragraph (a) provides that this pan docs not 
prohibit discrimination based on an indivi'1~ 's current 
illegal use of drugs. 

. The Act and the regulation distinguish between illegal 
USC of drugs and the legal USC of SUbStanCCS, whether Or not 
those substances arc "controlled substances," as defined in 
the Controlled Substances Act (21 U.S.C. 812). Some 
controlled substances arc prescription drugs that have legiti-
mate medical uses. Section 35.131 does not affect use of 
controlled substances pursuant to a valid prescription under 
supervision by a licensed health care professional, or other 
use that is authoriz.cd by the Controlled Substances Act or 
any other provision of Federal law. It docs apply to illegal 

.. usc of those substances, as well as to illegal use of controlled 
substances that arc not prescription drugs. The key question 

, is whether the individual's use of the substance is illegal, not 
whether the substance has recognized legal uses. Alcohol is 
not a controlled substance, so use of alcohol is not addressed 
by 135.131 (although alcoholics arc individuals with disabili-
ties, subject to the protections of the statute). 

A distinction is also made between the use of a substance 
and the status of being addicted to that substance. Addiction 
is a disability, and addicts arc individuals with disabilities 
protected by the AcL The protection, however, docs not 
extend to actions based on the illegal use of the substance. In 

~ other wards, an addict cannot use the fact of his or her 
addiction as a defense to an action based on illegal usc of 
drugs. This distinction is not artificial. Congress intended to 

deny protection to people who engage in the illegal use of 
drugs, whether or not they arc addicted, but to provide 
protection to addicts so long as they arc not cmrcntly using 
drugs. 

A thUd distinction is the difficult one between CWTCnt USC 
and former use. The definition of "current illegal use of 
drugs" in 135.104, which is based on the report of the Con-
fcrcncc Committee, H.R. Conf. Rep. No. 596, lOlst Cong., 
2d Sess. 64 (1990) [hereinafter "Conference repon'j, is 
"illegal use of drugs that occurred recently enough to justify 

(2) A drug rehabilitation , . " a reasonable belief that a person's drug use is current or that 
or treatment program may , .. , ,;:.:: continuing usc is a real and ongoing problem." 
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deny participation to indi· 
viduals who engage in illegal 
usc of drugs while they are 
in the program. 

(c) Pm& tcstin&. (1) 
This pan does not prohibit a 
public entity from adopting 
or administering reasonable 
policies or procedures, 
including but not limited to 
drug icsting, designed to 
cnsmc that an individual 
who fonnerly engaged in the 
illegal usc of drugs is not 
now engaging in current 
illegal USC of drugs. 

(2) Nothing in paragraph 
(c) ofthis section shall be 
construed to encourage, 
prohibit, restrict, or autho-
me the conduct of testing 
for the illegal use of drugs. 

D-48 

;:;.::: 

ANALYSIS 
Paragraph (a)(2)(i) specifies that an individual who has 

successfully completed a supervised drug rehabilitation 
program or has otherwise been rehabilitated successfully and 

who is not engaging in current illegal use of drugs is pro-
tected. Paragraph (a)(2)(ii) clarifies that an individµal who is 

currently participating in a supervised rehabilitation j>rogram 
and is not engaging in current illegal use of drugs is protcctcd. 

Paragraph (a)(l)(iii) provides that a person who is emmcously 

regarded as engaging in currcnt illegal use of drugs, but who 

is not engaging in such use, is protected. 

Paragraph (b) provides a limited exception to the exclu-

sion of current illegal users of drugs from the protections of 

the Act. It prohibits denial of health services, or services 
provided in connection with drug rehabilitation to an indi· 
vidual on the basis of currcnt illegal use of drugs, if the 
individual is otherwise entitled to such services. A health care 

facility, such as a hospital or clinic, may not refuse treatment 
to an individual in need of the services it provides on the 
grounds that the individual is illegally using drugs, but it is 

not required by this section to provide services that it does not 

ordinarily provide. For example, a health care facility that 
specialiJ.es in a particular type of treatment, such as care of 
bmn victims, is not required to provide drug rehabilitation 

services, but it cannot refuse to treat a individual's bmns on 
the grounds that the individual is illegally using drugs. 

Some commenters pointed out that abstention from the use 
of drugs ii an essential condition of participation in IOJlle drug 
rehabilitation programs, and may be a necessary requirement 
in inpatient or residential settings. The Department believes 
that this comment is well-founded. Congress clearly intended 
to prohibit exclusion from drug treatment programs of the 
very individuals who need such programs because of their use 
of drugs, but, once an individual has been admitted to a 
program, abstention may be a necessary and appropriate 

condition to continued participation. The final rule therefore 
provides that a drug rehabilitation or treatment program may 

prohibit illegal use of drugs by individuals while they are 
participating in the program. 

Puagraph (c) expresses Congress' intention that the Act 

be neutral with respect to testing for illegal use of drugs. This 
paragraph implements the provision in section SlO(b) of the 

Act that allows entities "to adopt or administer reasonable 
policies or procedures, including but not limited to drug 
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ANALYSIS 
testing," that ensure that an individual who is participating in 
a supervised rehabilitation program, or who has completed 
such a program or otherwise been rehabilitated successfully 
is no longer engaging in the illegal usc of drugs. The section 
is not to be "construed to encourage, prohibit,.i;cstrict, or 
authorize the conducting of testing for the illegal usc of 
drugs." 

P~graph 35.13l(c) clarifies that it is not a violation of 
this part to adopt or administer reasonable policies or proce-
dures to ensure that an individual who fonncrly engaged in 
the illegal use of drugs is not currently engaging in illegal 
use of drugs. Any such policies or procedures must, of 
course, be reasonable, and must be designed to identify 
accurately the illegal use of drugs. This paragraph docs not 
authorize inquiries, tests, or other procedures that would 
disclose use of substances that arc not controlled substances 
or arc taken under supervision by a licensed health care 
professional, or other uses authoriml by the Controlled 
Substances Act or other provisions of Federal law, because 
such uses arc not included in the definition of "illegal usc of 
drugs." A commenter argued that the rule should permit 
testing for lawful use of prescription drugs, but most 
commcnters prefeircd that tests must be limited to unlawful 
use in Older to avoid revealing the lawful usc of prescription 
medicine used to treat disabilities . 
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§35.132 Smokins-

1bis pan does not pre-
clude the prohibition Qf, or 
the imposition of restrictions 
on, smoking in transporta· 
tion covered by this pan. 

D-50 

ANALYm 
135.132 Smoking. 

Section 3S.132 restates the clarification in section SOl(b) 

of the Act that the Act does not preclude the prohibition of, or 

imposition of restrictions on, smoking in ttansponation 

covered by title n. Some commenters argued that thi$ section 

is too limited in scope, and that the regulation should prohibit 

smoking in all facilities used by public entities. The reference 

to smoking in.section SOI, however, merely clarifies that the 

Act does not require public entities to accommodate smokers 

by permitting them to smoke in ttansportation facilities. 
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§35.133 Maintenance of 
accesmble features. 

(a) A public accommo-
dation shall maintain in 
operable working condition 
those features of facilities 
and equipment that arc 
1equircd to be 1eadily acces-
sible to and usable by per-
sons with disabilities by the 
Act or this part. 

(b) This section does not 
prohibit isolated or tempo-
rary interruptions in service 
or access due to maintenance 
or1epairs. 

..... ·· ...... . 

f,;t~\:}M 

(TitleU I 
ANALYSIS 
§35.133 Maintenance of accessible features. 

Section 35.133 provides that a public entity shall main-
tain in operable working condition those features of facilities 
and equipment that arc ICQuircd to be readily accessible to 
and usable by persons with disabilities by ~e Act or this part. 
The Act ICqui!Cs that, to the maximum extent feasible, 
facilities must be accessible to, and usable by, individuals 
with disabilities. This section recognizes that it is not suffi-
cient to provide features such as accessible routes, elevators, 
or ramps, if those features arc not maintained in a manner 
that enables individuals with disabilities to use them. Inoper-
able elevators, locked accessible doors, or "accessible" routes 
that arc obstructed by furniture, filing cabinets, or potted 
plants arc neither "accessible to" nor "usable by" individuals 
with disabilities. 

Some commenters objected that this section appeared to 
establish an absolute requirement and suggested that lan-
guage from the p1eamble be included in the text of the 
1egulation. It is, of course, impossible to guarantee that 
mechanical devices will never fail to operate. Paragraph (b) 
of the final 1egulation provides that this section does not 

.. : prohibit isolated or temporary intcnuptions in service or 
· ··. ,'.~ access due to maintenance or 1epairs. This paragraph is 

intended to clarify that temporary obstructions or isolated 
instances of mechanical failure would not be considered 
violations of the Act or this pan. However, allowing ob-
structions or "out of service" equipment ID persist beyond a 
reasonable period of time would violate this part, as would 
~pealed mechanical failures due to improper or inadequate 
maintenance. Failure of the public entity to ensure that 
accessible routes arc properly maintained and free of obstruc-

f..O'::·~:, . 
f~,(. -

t~-~ 
tions, or failure ID mange prompt repair of inoperable 
elevators or other cqllipment intended to provide access 
would also violate this pan. 

1 1 Other commentcrs requested that this section be ex-
panded to include specific requirements for inspection and 
maintenance of equipment. for training staff in the proper 
operation of equipment. and for maintenance of specific 
items. The Department believes that this section properly 
establishes the general requirement for maintaining access 
and that further details arc not necessary. 
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§35.134 Retaliation or 
coercion. 

(a) No private or public 
entity shall discriminate 
against any individual 
because that individual has 
opposed any act or practice 
made unlawful by this part, 
or because that individual 
made a charge, testified, 
assisted, or participated in 
any manner in an investiga-
tion, proceeding, or hearing 
under the Act or this part. 

(b) No private or public 
entity shall coerce, intimi-

ANALYm 
135.134 Retaliation or coercion. 

Section 35.134 implements section 503 of the ADA, 
which prohibits retaliation against any individual who exer-

cises his or her rights under the Act. This section is un-
changed from the proposed rule. Paragraph (a) of 135.134 

provides that no private or public entity shall disc:rlminate 

against any individual because that individual has exercised 

his or her right to oppose any act or practice made unlawful 

by this pan; or because that individual made a charge, testi-

fied, assisted. or participated in any manner in an investiga-

tion, proceeding, or hearing under the Act or this part. 

date, threaten, or interfere t ::.;·,_.\.': 

Paragraph (b) provides that no private or public entity 

shall coerce, intimidate, threaten, or interfere with any indi-

vidual in the exercise of his or her rights under this pan or 

because that individual aided or encouraged any other indi-

vidual in the exercise or enjoyment of any right granted or 

protected by the Act or this pan. 

with any individual in the 
exercise or enjoyment or, or ~ -·~:-:":'-:: 1bis section proteets not only individuals who allege a 

on account of his or her violation or the Act or this part, but also any individuals who 

having exercised or enjoyed, < ; ... ·~· support or usist them. 1bis section applies to all investiga-

or on account of his or her tions or proceedings initiated under the Act or this pan with-

having aided or encomapd !~"-.·· .. ~-- ,, out repni to the ultimate resolution or the underlying allcga-

any other individual in the tions. Because this section prohibits any act of retaliation or 
;. ~ 

exercise or enjoyment of, coercion in JeSpODSC 10 an individual's effort to exercise rights 

any right granled or~ ; ., ~ established by the Act and this pan (or to support the efforts 

tectcd by the Act or this pan. 1%. ,, ·- or another individual), the section applies not only to public 

D-52 

>""·· -...... 

entities subject to this part, but also 10 persons acting in an 

individual capacity or to privm entities. For example, it 

. would be a violation or the Act and this pan for a privm 

»~"···'· individual to harass or intimidate an individual with a disabil-

ity in an effort to prevent that individual from aaending a 
.w concert in a State-owned park. It would, likewise, be a 

, . violation or the Act and this pan for a privm entity to take 

adverse action against an employee who appeared as a witness 

r;''.: ··;; OD behalf or an individual who sought to enforce the Act. • 
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135.135 Personal devices 
and services. 

This pan docs not re-
quire a public entity to 
provide to individuals with 
disabilities personal devices, 
such as wheelchairs; indi-
vidually prescribed devices, 
such as prescription eye-
glasses or hearing aids; 
readers for personal use or 
study; or services of a per-
sonal nature including 
assistance in eating. 
toileting, or dressing. 

1§35.136-35.139 [Reserved] ,,· ~J_.:,·' 

~ 

:· 

r.. .. ~· 
<· . 
~ 
~· , 

, , .. 

ANALYSIS 
§35.135 Personal devices and services. 

The final rule includes a new §3S.13S, entitles 0 Pcrsonal 
devices and services," which states that the provision of 
personal devices and services is not required by title n. This 
new section, which serves as a limitation o~ all of the re-
quirements of the regulation, replaces §3S.16o(b)(2) of the 
proposed rule, which addressed the issue of pCI"sonal devices 
and services explicitly only in the context of communica-
tions; · The personal devices and services limitation was 
intended to have general application in the proposed rule in 
all contexts where it was relevant. The final rule, therefore, 
clarifies this point by including a general provision that will 
explicitly apply not only to auxmary aids and services but 
across-the-board to include other relevant areas such as, for 
example, modifications in policies, practices, and procedures 
(§35.130(b)(7)). The language of §35.135 parallels an 
analogous provision in the Department's title m regulations 
(28 CFR §36.306) but preserves the explicit reference to 
"readers for personal use or study" in §3S.160(b)(2) of the 
proposed rule. This section does not preclude the short-term 
loan of personal n:ccivers that are pan of an assistive listen-
ing system. 
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Subpart C •• Employment 

§35.140 Employment 
discrimination prohibited. 

(a) No qualified indi-
vidual with a disability shall, 
on the basis of disability, be 
subjected to discrimination 
in employment under any 
service, program, or activity 
conducted by a public entity. 

(b)(l) For pwposes of 
this pan, the requirements of 
title I of the Act, as estab-
lished by the regulations of 
the :Equal Employment 
Opportunity Commission in 
29 CFR. pan 1630, apply to 
employment in any service, 
program, or activity con-
ducted by a public entity if 
that public entity is also 
subject to the jurisdiction of 
title I. 

(2) For the pmposcs of 
this pan. the requirements of 
section 504 of the Rehabili· 
tation Act of 1973, as estab-
lished by the regulations of 
the Dcpamnent of Justice in 
28 CFR pan 41, as those 
requirements pertain to 
employment, apply to cm-

D-54 
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ANALYSIS 
Subpart C - Employment 

§35.140 Employment discrimination prohibited. 
Titlc II of the ADA applies to all activities of public 

entities, including their employment practices. The proposed 

rule cross-referenced the definitions, requirements,. and 
procedures of title I of the ADA, as established by the :Equal 

Employment Opportunity Commission in 29 CFR Pan 1630. 

This proposal would have resulted in use, under §35.140, of 

the title I definition of "employer," so that a public entity with 

25 or more employees would have become subject to the 
requirements of §35.140 on July 26, 1992, one with 15 to 24 

employees on July 26, 1994, and one with fewer than 15 

employees would have been excluded completely. 

The Department received comments objecting to this 

approach. The commentcrs asserted that Congress intended to 

establish nondiscrimination requirements for employment by 

all public entities, including those that employ fewer than 15 

employees; and that Congress intended the employment 

requirements of title Il to become effective at the same time 

that the other requirements of this regulation become effec-

tive, January 26, 1992. The Department has reexamined the 

statutOJy language and legislative history of the ADA on this 

issue and bas concluded that Congress intended to cover the 

employment practices of all public entities and that the appli-

cable effective date is that of title n. 

1bc statutOJy language of section 204(b) of the ADA 

requires the Department to issue a regulation that is consistent 
with the ADA and the Department's coordination regulation 

under section 504, 28 CFR pan 41. The coordination regula-

tion specifically requires nondiscrimination in employment, 

28 CFR §§41.52-41.55, and docs not limit coverage based on 

size of employer. Moreover, under all section 504 imple-
menting regulations issued in accordance with the 
Dcparunent's coordination regulation, employment coverage 
under section 504 extends to all employers with federally 
assiS1ed programs or activities, regardless of size, and the 

effective date for those employment requirements has always 

been the same as the effective date for nonemployment re-

quirements established in the same regulations. The Dcpan-
ment therefore concludes that §35.140 must apply to all 
public entities upon the effective date of this regulation. 

In the proposed regulation the Department cross-refer· 
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ployment in any service, 
program, or activity con-
ducted by a public entity if 
that public entity is not also 
subject to the jurisdiction of 
title I. 

§135.141-35.148 [Rmerved] 

;:··.: 

I Title u] 

ANALYSIS 
enced the regulations implementing title I of the ADA, issued 
by the Equal Employment Opportunity Commission at 29 
CFR pan 1630, as a compliance standard for §35.140 be-
cause, as proposed. the scope of coverage and effective date 
of coverage under title n would have been coextensive with 
title l In the final regulation this language 'is·modified 
slightly. Subparagraph (1) of new paragraph (b) makes it 
clear that the standards established by the Equal Employment 
Opportunity Commission in 29 CFR pan 1630 will be the 
applicable compliance standards if the public entity is subject 
to title I. If the public entity is not covered by title I, or until 
it is covered by title I, subparagraph (b)(2) cross-references 
section 504 standards for what constitutes employment 
discrimination, as established by the Dcpanment of Justice in 
28 CFR pan 41. Standards for title I of the ADA and section 
504 of the Rehabilitation Act arc for the most pan identical 
because title I of the ADA was based on requirements set 
forth in regulations implementing section 504. 

The Department, together with the other Federal agencies 
1esponsible for the enforcement of Federal laws prohibiting 
employment discrimination on the basis of disability, ?Ceog-
nizcs the potential for jurisdictional overlap that exists with 
?Cspcct to coverage of public entities and the need to avoid 
problems related to overlapping coverage. The other Federal 

agencies include the Equal Employment Opportunity Com-
mission. which is the agency primarily 1esponsiblc far 
enforcement of title I of the ADA, the Department of Labor, 
which is the agency 1esponsible for enforcement of section 
503 of the Rehabilitation Act of 1973, and 26 Federal agen-
cies with programs of Federal financial assistance, which are 
1esponsible for enforcing section 504 in those programs. 
Section 107 of the ADA requi?Cs that coordination mecha-
nisms be developed in connection with the administrative 
enforcement of complaints alleging discrimination under title 

::·· I and complaints alleging discrimination in employment in 
violation of the Rehabilitation Act. Although the ADA does 
not specifically rcqui?C inclusion of employment complaints 
under title n in the coordinating mechanisms required by title 
I, Federal investigations of title n employment complaints 
will be comdinatcd on a government-wide basis also. The 
Department is cuncntly working with the EEOC and other 
affected Federal agencies to develop effective coordinating 
mechanisms, and final 1egulations on this issue will be issued 
on or before January 26, 1992. 
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Subpart D - Program 
Accessibility 

§35.149 Discrimination 
prohibited. 

Except as otherwise 
provided in 135.150, no 
qualified individual with a 
disability shall, because a 
public entity's facilities are 
inaccessible to or unusable 
by individuals with disabili-
ties, be excluded from 
participation in, or be denied 
the benefits of the services, 
programs, or activities of a 
public entity, or be subjec1Cd 
to discrimination by any 
public entity. 

D-56 

ANAi.YD 
Subpart D - Program AccesslbWty 

§35.149 Discrimination prohibited. 
Section 35.149 states the general nondisaimin&Qn 

principle underlying the program accessibility requirements of 

1135.150 and 35.151. 
... 

I 
I 
r 
I 
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§35.150 Existing facilities. 

(a) General. A public 
entity shall operate each 
service, program, or activity 
so that the service, program, 
or activity, when viewed in 
its entirety, is readily acces-
sible to and usable by indi-
viduals with disabilities. 
This paragraph does not --

(1) Necessarily require a 
public entity to make each of 
its existing facilities acces-
sible to and usable by indi-
viduals with disabilities; 

(2) Require a public 
entity to take any action that 
would threaten or destroy the 
historic significance of an 
historic propcny; or 

(3) Require a public 
entity to take any action that 
it can demonstrate would 
result in a fundamental 
alteration in the nature of a 
service, program, or activity 
or in undue financial and 
administrative burdens. In 
those circumstances where 
personnel of the public entity 
believe that the proposed 

... 

····.:'. 
:-:· 

··:····.i::t;,:· 

::-•••• >,!. 

:::=::::·~:: -· 
i;if:'i6 .. .. 

··:-:·. 

-: ~) 

~-·="'" :~:-::-:· 

t>-:· ,,, 

action would fundamentally :··· ~'"* 
alter the service, program, or .. , ,., .. , 
activity or would result in 
undue financial and adminis- :·. ;· :. :~~~ 
trative burdens, a public 
entity has the burden of . , 

:W--:• proving that compliance with · .... ~ .. 
§35.150(a) ofthis pan would ."'_,:;, 
result in such alteration or 

),Co •• 

burdens. The decision that ~)/:.'-._:· 
compliance would result in w:::,·:;:·:::.::. 
such alteration or burdens , · · ·· :.:w 

lTitle DI 

.ANALYSIS 
§35.150 Existing facilities. 

Consistent with section 204(b) of the Act, this regulation 
adopts the program accessibility concept found in the section 
504 regulations for federally conducted programs or activi-
ties (e.g., 28 CFR Pan 39). The concept of "program acces-
sibility" was first used in the section 504 regulation adopted 
by the Department of Health, Education, and Welfare for its 
fcdcrally assisted programs and activities in 1977. It allowed 
recipients to make their federally assisted programs and 
activities available to individuals with disabilities without 
extensive retrofitting of their existing buildings and facilities, 
by offering those programs through alternative methods. 
Program accessibility has proven to be a useful approach and 
was adopted in the regulations issued for programs and 
activities conducted by Federal Executive agencies. The Act 
provides that the concept of program access will continue to 
apply with respect to facilities now in existence, because the 
cost of retrofitting existing facilities is often prohibitive. 

Section 35.150 requires that each service, program, or 
activity conducted by a public entity, when viewed in its 
entirety, be readily accessible to and usable by individuals 
with disabilities. The regulation makes clear, however, that a 
public entity is not required to make each of its existing 
facilities accessible (§35.lSO(a)(l)). Unlike title m of the 
Act, which requires public accommodations to remove 
architectural bmiers where such removal is "readily achiev-
able," or to provide goods and services through alternative 
methods, where those methods arc "readily achievable," title 
D requires a public entity to make its programs accessible in 
all cases, except where to do so would result in a funciamen-
tal alteration in the nature of the program or in undue finan-
cial and administrative burdens. Congress intended the 
"undue burden" standard in title n to be significantly higher 
than the "readily achievable" standard in title m. Thus, 
although title D may not require removal of bmicrs in some 
cases where removal would be required under title Ill, the 
program access requirement of title n should enable indi-
viduals with disabilities to participate in and benefit from the 
services, programs, or activities of public entities in all but 
the most unusual cases. 

Paragraph (a)(2), which establishes a special limitation 
on the obligation to ensure program accessibility in historic 
preservation programs, is discussed below in connection with 
paragraph (b ). 
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must be made by the head of 
a public entity or his or her 
dcsigncc after considering all 
resources available for use in 
the funding and operation of 
the service, program, or 
activity, and must be accom-
panied by a written statement 
of the reasons for reaching 
that conclusion. If an action 
would result in such an 
alteration or such burdens, a 
public entity shall take any 
other action that would not 
result in such an alteration or 
such burdens but would 
nevertheless ensure that 
individuals with disabilities 
~ive the benefits or 
services provided by the 
public entity. 

(b) Methods. (1) ~ ,. 
ml. A public entity may 
comply with the require-
ments of this section through 
such means as redesign of 
equipment, reassignment of 
services to accessible build-
inp, assignment of aides to 

beneficiaries, home visits, 
delivery of services at 
alternate accessible sites, 
alteration of existing facili-
ties and consttuction of new 
facilities, use of accessible 
rolling stock or other con-
veyances, or any other 
methods that result in mat- .. 
ing its services, programs, or 
activities readily accessible 
to and usable by individuals 
with disabilities. A public 
entity is not required to make 
suuetural changes in existing 
facilities where other meth-

D-58 

ANALYm 
Paragraph (a)(3), which is taken from the section 504 

regulations for federally conducted programs, generally 
codifies case law that defines the scope of the public entity's 

obligation to ensure program accessibility. This paragraph 

provides that, in meeting the program accessibility ~uire­

ment, a public entity is not required to take any action that 

would result in a fundamental alteration in the nature of its 

service, program, or activity or in undue financial and admin-

istrative buidens. A similar limitation is provided in §35.164. 

This paragraph does not establish an absolute defense; it 

docs not relieve a public entity of all obligations to individu-

als with disabilities. Although a public entity is not required 

to take actions that would result in a fundamental alteration in 

the nature of a service, program, or activity or in undue 

financial and administrative burdens, it nevertheless must take 

any other steps necessary to ensmc that individuals with 
disabilities receive the benefits or services provided by the 

public entity. 

It is the Dcpanment's view that compliance with 
§35.150(a), like compliance with the corresponding provi-

sions of the section 504 regulations for federally conducled 

programs, would in most cases not result in undue financial 

and administrative bunlens on a public entity. In deu:rmining 

whether financial and administrative burdens are undue, all 

public entity resources available for use in the funding and 

operation of the service, program, or activity should be con-
sidered. The burden of proving that compliance with para-
graph (a) of 135.150 would fundamentally alter the nature of 

a service, program, or activity or would result in undue 

financial and administrative burdens rests with the public 
entity. 

1bc decision that compliance would result in such alter-

ation or burdens must be made by the head of the public entity 

or his or her designec and must be accompanied by a wriaen 

statement of the reasons for reaching that conclusion. The 
Dcpanment recognizes the difficulty of identifying the official 

responsible for this determination, given the variety of organi-

zational forms that may be taken by public entities and their 

components. The intention of this paragraph is that the 

determination must be made by a high level official, no lower 

than a Department head, having budgetary authority and 

responsibility for making spending decisions. 

( 
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ods are effective in achieving 
compliance with this section. 
A public entity, in making 
alterations to existing build-
ings, shall meet the accessi-
bility requhements of 
§35.151. In choosing among 
available methods for meet-
ing the requirements of this 
section, a public entity shall 
give priority to those meth-
ods that offer services, 
programs, and activities to 
qualified individuals with 
disabilities in the most 
integrated setting appropri-
ate. 

(2) Historic preservation 
momms. In meeting the 
requirements of §35.lSO(a) 
in historic preservation 
programs, a public entity 
shall give priority to meth-
ods that provide physical 

I Title B] 

ANALYSIS 
Any person who believes that he or she or any specific 

class of persons has been injured by the public entity head's 
decision or failure to make a decision may file a complaint 
under the compliance procedures established in subpart F. 

Paragraph (b)(l) sets forth a number of'mcans by which 
program accessibility may be achieved, including redesign of 
equipment. reassignment of services to accessible buildings, 
and provision of aides. 

The Department wishes to clarify that. consistent with 
longstanding interpretation of section 504, carrying an 
individual with a disability is considered an ineffective and 
therefore an unacceptable method for achieving program 
accessibility. Department of Health, Education, and Welfare, 
Office of Ovil Rights, Policy Interpretation No. 4, 43 Fed. 
Reg. 36035 (August 14, 1978). Carrying will be permitted 

~- ' only in manifestly exceptional cases, and only if all person-
nel who are permitted to participate in canying an individual 
with a disability are formally instructed on the safest and 

... · least humiliating means of carrying. "Manifestly excep-
~ tional" cases in which carrying would be permitted might 

include, for example, programs conducted in unique facili-
ties, such as an oceanographic vessel, for which sttuctural 
changes and devices necessary to adapt the facility for use by 
individuals with mobility impainnents are unavailable or 
prohibitively expensive. Carrying is not permitted as an 
al1er1Wive to atructmal modifications such as installation of a 
ramp or a chairlift. 

access to individuals with 
disabilities. In cases where a 
physical alteration to an !ml 
historic plopcrty is not N'.I 
requiled beeausc of pma- .. ~:JI 
graph (a)(2) or (a)(3) of this ,,,, .... :; 
section, alternative methods 
of achieving program acces-
sibility include -

(i) Using audio-visual 
materials and devices to 
depict those portions of an 
historic p1opcrty that cannot 
otherwise be made acces-
sible; 

[li) Assigning persons to 
pide individuals with 
handicaps into or tbmup 
portions of historic proper-

•. ..;->· .•• 
.. i:, : 

In choosing among methods, the public entity shall give 
priority c:onsidcration to those that will be consistent with 
provision of services in the most integrated setting appropri-
ate to the needs of individuals with disabilities. Sttuctural 
changes in existing facilities are n:quil'ed only when there is 
no other feasible way to make the public entity's program 
accessible. (It should be noted that "structural changes" 
include all physical changes to a facility; the term does not 
~fer only to changes to suuctural features, such as removal 
of or alteration to a load-bearing structural member.) The 
requirements of §35.151 far alterations apply to sttuctural 
changes undertaken to comply with this section. The public 
entity may comply with the program accessibility require-
ment by delivering services at alternate accessible sites or 
making home visits as appropriate. 
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ties that cannot otherwise be 
made accessible; or 

(iii) Adopting other 
innovative methods. 

(c) Dmc period for 
compliance. Where struc-
tural changes in facilities are 
undertaken to comply with 
the obligations established 
under this section, such 
changes shall be made within 
three years of January 26, 
1992, but in any event as 
expeditiously as possible. 

(d) Transition plan. (1) 
In the event that structural 
changes to facilities will be 
undertaken to achieve pro-
gram accessibility, a public 
entity that employs SO or 
more persons shall develop, 
within six months of January 
26, 1992, a uansition plan 
setting forth the Steps neces-
sary to complete such 
changes. A public entity 
shall provide an opportUDity 
to inlel'CS1Cd persons. includ-
ing individuals with disabili-
ties or orp.nizations repre-
senting individuals with 
disabilities, to participate in 
the development of the 
uansition plan by submitting 
comments. A copy of the 
nnsition plan shall be made 
available for public inspec-
tion. 

(2) If a public entity bas 
responsibility or authority 
over streets, roads, or walk-
ways, its ttansition plan shall 

D-60 

ANALYm 
Histgric pregrntion pto"1Ws, In order to avoid possible 

conflict between the congressional mandates to preserve 
historic properties, on the one hand, and to eliminate discrimi-
nation against individuals with disabilities on the other, 
paragraph (a)(2)"providcs that a public entity is not required to 

take any action that would threaten or destroy the historic 
significance of an historic property. The special limitation on 
program accessibility set forth in paragraph (a)(2) is appli-
cable only to.historic preservation programs, as defined in 
§35.104, that is, programs that have preservation of historic 
properties as a primary purpose. Narrow application of the 
special limitation is justified because of the inherent flexibility 
of the program accessibility requirement. Where historic 
preservation is not a primary pmpose of the program, the 
public entity is not required to use a panicular facility. It can 
relocate all or pan of its program to an accessible facility, 
make home visits, or use other standard methods of achieving 
program accessibility without making structural alterations 
that might threaten or destroy significant historic features of 
the historic property. Thus, government programs located in 
historic properties. such as an historic State capitol, are not 
excused from the requirement for program access. 

Paragraph (a)(2), therefore, will apply only to those 
programs that uniquely concern the preservation and experi-
ence of the historic propeny itself. Because the primary 
benefit of an historic preservation program is the experience 
oftbe historic propcny, pmagraph (bX2) requires the public 
entity to give priority to methods of providing program 
accessibility that permit individuals with disabilities to have 

physical access to the historic propeny. This priority on 
physical access may also be viewed as a specific application 
of the general zequirement that the public entity administer 
programs in the most integrated setting appiopriate to the 
needs of qualified individuals with disabilities (§35.130(d)). 
Only when providing physical access would threaten or 
desaoy the historic significance of an historic property, or 
would result in a fundamental alteration in the nature of the 
program or in undue financial and administrative bmdcns, 
may the public entity adopt alternative methods for providing 
program accessibility that do not ensure physical access. 
Examples of some alternative methods are provided in para-
graph (b)(2). 

Dme pcriMs, Paragraphs (c) and (d) establish time 
periods for complying with the program accessibility require-
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include a schedule for 
providing curb ramps or 
other sloped areas where 
pedestrian walks cross curbs, 
giving priority to walkways 
serving entities covered by 
the Act, including State and 
local govenunent offices and 
facilities, transportation, 
places of public accommoda-
tion, and employers, fol-
lowed by walkways serving 
other areas. 

(3) The plan shall, at a 
minimum-

(i) Identify physical 
obstacles in the public 
entity's facilities that limit 
the accessibility of its ~ 
grams or activities to indi-
viduals with disabilities; 

(ii) Describe in detail the 
methods that will be used ID 
make the facilities acces-
sible; 

(iii) Specify the sched-
ule for taking the steps 
necessary to achieve compli-
ance with this section and, if 
the time period of the transi-
tion plan is longer than one 
year, identify steps that will 
be taken during each year of 
the transition period; and 

jTitleU I 

ANALYSIS 
ment. Like the regulations for federally assisted programs 
(e.g., 28 CFR 41.57(b)), paragraph (c) requircs the public 

., entity to make any necessary structural changes in facilities 
as soon as practicable, but in no event later than three years 
after the effective date of this regulation. 

MNt~>>::. 

Mh*-#.~~ 
fti:~~ 

~~i 

::· 

The proposed rule provided that, aside from structural 
changes, all other necessary steps to achieve compliance with 
this pan must be taken within sixty days. The sixty day 
period was taken from regulations implementing section 504, 
which generally were effective no more than thiny days after 
publication. Because this regulation will not be effective 
until January 26, 1992, the Department has concluded that no 
additional transition period for non-structural changes is 
necessary, so the sixty day period has been omitted in the 
final rule. Of course, this section docs not reduce or elimi-
nate any obligations that are already applicable to a public 
entity under section 504. 

(iv) Indicate the official t ·. '· 
~;:.;: .. 

Where structural modifications are required, paragraph 
(d) requires that a transition plan be developed by an entity 
that employs 50 or more persons, within six months of the 
effective date of this regulation. The legislative history of 
title Il of the ADA makes it clear that, under title Il, .. local 
and state govemments are required to provide curb cuts on 
public su=ts." Education and Labor report at 84. As the 
rationale for the provision of curb cuts, the House rcpon 
explains, '-rbc employment, transportation, and public 
accommodation sections of ••• [the ADA] would be mean-
ingless if people who use wheelchairs were not affmdcd the 
opportunity ID travel on and between the meets." Id. Sec-
tion 35.lSl(e). which establishes accessibility requirements 
for new construction and alterations, requires that all newly 
constructed or altered streets, mads, or highways must 
contain curb nmps or other sloped areas at any intersection 
having cmbs or other barriers to entry from a street level 
pedestrian walkway, and all newly constructed or altered 
street level pedestrian walkways must have curb nmps or 
other sloped areas at intersections ID streets, roads, or high-
ways. A new paragraph (d)(2) has been added to the final 
rule ID clarify the application of the general requirement for 
program accessibility to the provision of curb cuts at exist-
ing crosswalks. This paragraph requires that the transition 
plan include a schedule for providing curb ramps or other 
sloped areas at existing pedestrian walkways, giving priority 
to walkways serving entities covcrcd by the Act, including 

responsible for implementa-
tion of the plan. 

{4) If a public entity has 
already complied with the 
transition plan requirement 
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of a Federal agency regula-
tion implementing section 
504 of the Rehabilitation Act 
of 1973, then the require-
ments of this paragraph (d) 
shall apply only to those 
policies and practices that 
were not included in the 
previous transition plan. 

~!;i~:: 
)Wf 

., ' 

:-':· .. .. 

ANALYSIS 
Stare and local government offices and facilities, ttanspmta· 

tion, public accommodations, and employers, followed by 

walkways serving other areas. Pedestrian ''walkways" include 

locations where access is required for use of public transporta-

tion, such as bus stops that arc not located at intcrseetions or 

crosswalks. · · 

Similarly, a public entity should provide an adequate 

number of accessible parking spaces in existing parking lots 

or garages over which it has jurisdiction. 
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deemed to comply with the 
requirements of this section 
with respect to those facili-
ties, except that the elevator 
exemption contained at 
§4.1.3(5) and §4.1.6(l)(j) of 
ADAAG shall not apply. 
Departures from particular 
requirements of either 
standard by the use of other 
methods shall be pcrmitttd 
when it is clearly evident 
that equivalent access to the 
facility or part of the facility 
is thereby provided. 

(d) Altemjons; Hism 
properties. (1) Alterations 
to historic piopcrties shall 
comply, to the maximum 
CX1Cnt feasible, with §4.1.7 of 
UFAS or §4.1.7 of ADAAG. 

(2) If it is not feasible to 
provide physical access to ID 

historic propeny in a manner 
that will not tlueatcn or 
destroy the historic signifi-
cance of the building or 
facility, alternative methods 
of access shall be provided 
pursuant to the requirements 
of §35.150. 

(e) Cwb ramps. (1) 
Newly construC1Cd or altered 
streets, roads, and highways 
must contain cmb ramps or 
other sloped areas at any 
intersection having curbs or 
other baniers to entry from a 
street level pedestrian walk-
way. 

(2) Newly construc1Cd 
or altered street level pedcs-

D-64 
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ment has determined that a public entity should be entided to 

choose to comply either with ADAAG or UFAS. 

Public entities who choose to follow ADAAG, however, are 
not entided to the elevator exemption contained in ti~e m of the 

Act and implemented in the title m regulation at §36.4ol(d) for 
new consttuetion and §36.404 for alterations. Section 303(b) of 
title m sta1Cs that, with some exceptions, elevators are not 
=1uircd in ficilities that are less than du= stories or have less 
than 3CXX> square feet per story. The section 504 standan:l, 

UFAS, contains no such exemption. Section 501 of the ADA 
makes clear that nothing in the Act may be construed to apply a 
lesser standani to public entities than the standards applied 
under section 504. Because permitting the elevator exemption 
would clearly result in application of a lesser standard than that 
applied under section 504, paragraph (c) states that the elevator 
exemption docs not apply when public entities choose to follow 

ADAAG. Thus, a two-story comthouse, whether built accord-
ing to UFAS or ADAAG, must be consttucted with an elevator. 
It should be noted that Congress did not include an elevator 
exemption for public transit facilities covcn:d by subtitle B of 
title U, which covers public transparWion provided by public 
mtilies, providing further evidence that Congress intended that 
public buiJctings have elevators. 

Section 504 of the ADA requims the A TBCB to issue 
supplemental Minimum Guidelines and Requirements for 
Accessible Design of buildings and facilities subject to the 
Act. including title n. Section 204(c) of the ADA provides 
that the Attorney General shall promulga1C regulations imple-

, mendng title Il that 11e consistent with the A TBCB 's ADA 
guidelines. The A TBCB has announced its in1Cntion to issue 
title D guidelines in the future. The Department anticipates 
that, after the A TBCB 's tide Il pidclines have been pub-
lished. this rule will be amended to adopt new accessibility 
mndmds consis1Cllt with the ATBCB's rulemaking. Until 
that time, however, public entities will have a choice of 
following UFAS or ADAAG, without the elevator exemption. 

Existing buildings leased by the public entity after the 
effective date of this pan 11e not required by the regulation to 

meet accessibility standards simply by virtue of being leased. 
They 11e subject, however, to the program accessibility standard 

for existing facilities in §35.lSO. To the ex1Cnt the buildings 11e 

newly consuucted er altered, they must also meet the new 
c:onsuuction andal1Cnltion rcquilCmcms of 135.151. 
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135.151 New construction 
and alterations. 

(a) Desi&n and consqgc-
lion. Each facility or pan of 
a facility constrUctcd by, on 
behalf of, or for the use of a 
public entity shall be de-
signed and constrUcted in 
such manner that the facility 
or pan of the facility is 
readily accessible to and 
usable by individuals with 
disabilities, if the consttuC-
tion was commenced after 
January 26, 1992. 

(b) Alteration. Each 
facility or pan of a facility 
altered by, on behalf of, or 
for the use of a public entity 
in a manner that affects or 
could affect the usability of 
the facility or pan of the 
facility shall, to the maxi-
mum extent feasible, be 
altered in such manner thal 
the altered portion of the 
facility is readily accessible 
to and usable by individuals 
with disabilities, if the 
alteration was commenced 
after January 26, 1992. 

(c) Accessibility stAD· 
JSl.llU. Design, construction, 
or alteration of facilities in 
conformance with the Uni· 
form Federal Accessibility 
Standards (UFAS) (Appcn· 
dix A to 41 CFR pan 101· 
19.6) or with the Americans 
with Disabilities Act Acces-
sibility Guidelines for Build-
ings and Facilities 
(ADAAG) (Appendix A to 
28 CFR pan 36 shall be 

,... ......... 

jTitlenl 

ANALYSIS 
135.151 New construction and alterations. 

Section 35.151 provides that those buildings that arc 
constructed or altered by, on behalf of, or for the use of a 
public entity shall be designed, constrUcted, or altered to be 
readily accessible to and usable by individuals with disabili-
ties if the constrUction was commenced aftCi the effective 
date of this pan. Facilities under design on that date will be 
governed by this section if the date that bids were invited 
falls after the effective date. This interpretation is consistent 
with Fcdcral practice under section 504. 

Section 35.15l(c) establishes two standards for accessible 
new construction and alteration. Under paragraph (c), 
design, constrUction, or alteration of facilities in conform-
ance with the Uniform Federal Accessibility Standards 
(UFAS) or with the Americans with Disabilities Act Accessi-
bility Guidelines for Buildings and Facilities (hereinafter 
ADAAG) shall be deemed to comply with the requirements 
of this section with respect to those facilities except that, if 
ADAAG is chosen, the elevator exemption contained at 
1136.40l(d) and 36.404 docs not apply. ADAAG is the 
standard for private buildings and was issued as guidelines 
by the Architectural and Transportation Barriers Compliance 
Boan! (ATBCB) under title ID of the ADA. It has been 
adopted by the Department of Justice and is published as 
Appendix A to the Department's title m rule in today's 
&4tm! Resister. Dcpanures from particular rcquimnents of 
these standards by the use of other methods shall be permit-
ted when it is clearly evident that equivalent access to the 
facility or part of the facility is thereby provided. Use of two 
standards is a departure from the proposed rule. 

The proposed rule adopted UFAS as the only interim 
accessibility standard because that standard was referenced 
by the regulations implementing section S04 of the Rehabili-
tation Act promulgated by most Federal funding agencies. It 
is, therefore, fammar to many State and local government 
entities subject to this rule. The Department, however, 
received many comments objecting to the adoption ofUFAS. 
Commentcrs pointed out that, except for the elevator exemp-
tion, UFAS is not as stringent as ADAAG. Others suggested 
thal the standard should be the same to lessen confusion. 

Section 204(b) of the Act states that title n regulations 
must be consistent not only with section 504 regulations but 
also with "this AcL" Based on this provision, the Depan-
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ttian walkways must contain 
curb ramps or other sloped 
areas at intcrSCCtions to 
streets, roads, or highways. 

§§35.152-35.159 [Reserved] 

< 
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ITitieD I 
ANALYSIS 

The Department received many comments urging that the 
Department require that public entities lease only accessible 
buildings. Federal practice under section 504 has always 
tteatcd newly leased buildings as subject to the existing 
facility program accessibility standard. Section 204(b) of the 
Act states that. in the area of "program accessibility' existing 
facilities," the title Il regulations must be consistent with 
section 504 regulations. Thus, the Department has adopted 
the section 504 principles for these types of leased buildings. 
Unlike the construction of new buildings where architectural 
barriers can be avoided at little or no cost. the application of 
new construction standards to an existing building being 
leased raises the same prospect of retrofitting buildings as the 
use of an existing Federal facility, and the same program 
acc:essibility standard should apply to both owned and leased 
existing buildings. Similarly, requiring that public entities 
only lease acc:essible space would significantly restrict the 
options of State and local governments in scck:ing leased 
space, which would be particularly burdensome in rural or 
sparsely populated areas. 

On the other hand. the more accessible the leased space is, 
the fewer structural modifications will be required in the 
future for panicular employees whose disabilities may neces-
sitate barrier removal as a reasonable accommodation. Pmsu-
ant to the requirements for leased buildings contained in the 
Minimum Guidelines and Requirements far Accessible De-
sign published under the Architectural Burien Act by the 
ATBCB, 36 alt 1190.34, the Federal Government may not 
lease a building unless it contains (1) one accessible route 
from an accessible entrance to those areas in which the princi-
pal activities for which the building is leased are conducted, 
(2) accessible toilet facilities, and (3) accessible parking 
facilities, if a parldlig area is included within the lease (36 
CFR 1190.34). Although these requirements are not appli-
cable to buildings leased by public entities covered by this 
~gulation, such entities are encomaged to look for the most 
accessible space available to lease and to attempt to find space 
complying at least with these minimum Federal n=quirements . 

. ' 
l.i . Section 35.lSl(d) gives effect to the intent of Congress, 
i - . : expressed in section S04(c) of the Act, that this pan recognize 
r ' . . the national interest in preserving significant historic struc-

,. tures. Commenters criticized the Department's use of de-
' ,, ~" scriptive terms in the proposed rule that are different from 
t:~ ... ~ those used in the ADA to describe eligible historic propenies. 

ADA Hllll4boot D-65 

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 197 of 398



!Tldenl 
Rmvl.A110N 

: >···'-.;· 

>. 

~:. 

Il-66 

ANALYSIS 
In addition, some commentcrs criticized the Department's 
decision to use the concept of "substantially impairing" the 
historic features of a propcny, which is a concept employed 
in regulations implementing section 504 of the Rehabilitation 
Act of 1973. Those commenters recommended that. the 
Department adopt the criteria of "adverse effect" published 
by the Advisory Council on Historic Preservation under the 
National Historic Preservation Act, 36 CFR 800.9, as the 
standard for 'determining whether an historic propcny may be 
altered. 

The Department agrees with these comments to the 
extent that they suggest that the language of the rule should 
conform to the language employed by Congress in the ADA. 
A definition of"historic propcny," drawn from section 504 
of the ADA, has been added to §35.104 to clarify that the 
term applies to those properties listed or eligible for listing in 
the National Register of Historic Places, or properties desig-
nated as historic under State or local law. 

The Department intends that the exception created by this 
section be applied only in those very rare situations in which 
it is Dot possible to provide access to an historic property 
using the special access provisions established by UF AS and 
ADAAG. Therefore, paragraph (d)(l) of §35.151 has been 
revised to clearly state that alterations to historic properties 
lhall comply, to the maximum extent feasible, with section 
4.1.7 ofUFAS or section 4.1.7 of ADAAG. Paragraph 
(d)(l) has been revised to provide that, if it has been deter-
mined under the piocedures established in UFAS and 
ADAAG that it is not feasible to provide physical access to 
an historic popcny in a manner that will Dot threaten or 
destloy the historic significance of the property, alternative 
methods of access shall be provided pursuant to the require-
ments of 135.150. 

In response to comments, the Department has added to 
the final rule a new paragraph (e) setting out the require-
ments of §36.151 as applied to curb ramps. Paragraph (e) is 
taken from the statement contained in the preamble to the 
proposed rule that all newly consttucted or altered streets, 
roads, and highways must contain curb ramps at any intersec-
tion having curbs or other baniers to entry from a street level 
pedestrian walkway, and that all newly constructed or altered 
street level pedestrian walkways must have curb ramps at 
in1CrSCCtions to streets, roads, or highways. 
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Subpart E - Communica· 
tions 

§35.160 General. 
(a) A public entity shall 

take appropriate steps to 
ensure that communications 
with applicants, participants, 
and members of the public 
with disabilities are as 
effective as communications 
with others. 

. : :::~· :~ 

ANALYm 
Subpart E - Communications 

§35.160 General. 
Section 35.160 requires the public entitY, to take such steps 

as may be necessary to ensure that communications with 
applicants, participants, and members of the public with 
disabilities arc as effective as communications with others. 

(b)(l) A public entity 
shall furnish appropriate 
auxiliary aids and services 

·~;~;.~. ~ where necessary to afford an 

Paragraph (b)(l) requires the public entity to furnish 
appropriate auxiliary aids and services when necessary to 
afford an individual with a disability an equal opportunity to 
participate in, and enjoy the benefits of, the public entity's 
service, program, or activity. The public entity must provide 
an opportunity for individuals with disabilities to request the 
auxiliary aids and services of their choice. This expressed 
choice shall be given primary consideration by the public 
entity (§35.160(b)(2)). The public entity shall honor the 
choice unless it can demonstrate that another effective means 
of communication exists or that use of the means chosen 
would not be required under §35.164. 

individual with a disability 
an equal opponunity to 
participate in, and enjoy the 
benefits of, a service, pro-
gram, or activity conducted 
by a public entity. 

(2) In determining what 

•.,;:.~ :... 
~-:-:-:-·'.··"'.• . ..,.,,. 

1~:~14::: 
*"''' 

type of auxiliary aid and ?<: 

Deference to the request of the individual with a disability 
is desirable because of the range of disabilities, the variety of 
°"mary aids and services, and different circumstances 
requiring effective communication. For instance, some 
counrooms arc now equipped for "computer-assisted tran· 
scripts," which allow virtually instantaneous transcripts of 
comtroom argument and testimony to appear on displays. 
Such a system might be an effective °"mary aid or service 
for a person who is deaf or has a hearing loss who uses speech 
to communicaie, but may be useless for someone who uses 
sign language . 

service is necessary, a public 
entity shall give primary 
consideration to the requests 
of the individual with dis-
abilities. 

.. 

I Although in some circumstances a notepad and written 
materials may be sufficient to pcrinit effective communica-

} ',·.' tion; in other circumstances they may not be IUfficienL For 
example, a qualified intcrprctcr may be necessary when the 
information being communicated is complex, or is exchanged 
for a lengthy period of time. Generally, factors to be consid-
ered in determining whether an interpreter is required include 
the context in which the communication is taking place, the 
number of people involved, and the importance of the com-
munication. 

L ...... J. Several commentcrs asked that the rule clarify that the 
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provision of readers is sometimes necessary to ensure access 
to a public entity's services, programs, or activities. Reading 
devices or readers should be provided when necessary for 

1 §S§~swa~ 
~ [§~E:a:§:[t:= 

''' benefit from a service, program, or activity. 
l 

Section 35.160(b)(2) of the proposed rule, which pro-
vided that a public entity need not fmnish individually 
prescribed devices, readers for personal use or study, or othCJ 
devices of a personal nature, bas been deleted in favor of a 
new section in the final rule on personal devices and services 
(sec §35.135). 

In response to comments, the term "auxilimy aids and 
services" is used in place of "auxUiary aids" in the final rule. 
This phrase better reflects the ranae of aids and services that 
may be rcquiJcd under this section. 

A number of comments nised questions about the extent 
of a public entity's obligation to provide access to television 
pmgrammin1 for persons with hearing impairments. Televi-
.lion and videotape propamming produced by public entities 
are covered by this section. Access to audio portions of such 
programming may be provided by closed captioning. 
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§35.161 Telecommunica· 
tion devices for the deaf 
(TDD's). 

Where a public entity 
communicates by telephone 
with applicants and benefi-
ciaries, mo·s or equally 
effective telecommunication 
systems shall be used to 
communicate with individu-
als with impaired hearing or 
speech. 

I Title II j 

ANALvm 
§ 35.161 Telecommunication devices for the deaf (TDD's). 

Section 35.161 requires that. where a public entity com-

municates with applicants and beneficiaries by telephone, 

mo•s or equally effective telecommunication systems be 

used to communicate with individuals with ~paired speech 

or hearing. · 

~blems arise when a public entity which docs not have a 

mo needs to communicate with an individual who uses a 

mo or vice versa. Title IV of the ADA addresses this 

problem by requiring establishment of telephone relay ser-

vices to permit communications between individuals who 

communicate by 'IDO and individuals who communicate by 

the telephone alone. The relay services required by title IV 

would involve a relay operator using both a standard tele-

phone and a mo to type the voice messages to the 'IDO user 

and read the 'IDO messages to the standard telephone user. 

Section 204(b) of the ADA requires that the regulation 

implementing title n with respect to communications be 

consistent with the Department's regulation implementing 

section 504 for its federally conducted programs and activities 

at 28 O"R pt. 39. Section 35.161, which is taken from 

§39.160(a)(2) of that regulation. requires the use of'IDO's or 

equally effective telecommunication systems for communica-

tion with people who use 'IDD's. Of course. where relay 

services, such as those required by title IV of the ADA arc 

available, a public entity may use those services to meet the 

requirements of this section. 

Many commcnters were concerned that public entities 

should not rely heavily on the establishment of relay services. 

The commcnters explained that while relay services would be 

of vast benefit to both public entities and individuals who use 

1DD's, the services arc not sufficient to provide access to all 

telephone services. Fmt. relay systems do not provide effec-

tive access to the increasingly popular automated systems that 

require the caller to respond by pushing a button on a touch 

tone phone. Second, relay systems cannot operate fast enough 

to convey messages on answering machines, or to permit a 

'IDO user to leave a recorded message. Third, communica-

tion through relay systems may not be appropriate in cases of 

crisis lines pcnaining to rape, domestic violence, child abuse, 

and drugs. The Department believes that it is more appropri-

ate for the Federal Communications Commission to address 

these issues in its rulcmalcing under title IV. 
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ANALYSIS 
Some commentcrs requested that those entities with 

frequent contacts with clients who use 1DD's have on-site 
1DD's to provide for direct communication between the 
entity and the individual. The Department encourages those 
entities that have extensive telephone contact with .the public 
such as city halls, public libraries, and public aid offlces, to 

have 1DD's to insure more immediate access. Where the 
provision o~. telephone service is a major function of the 
entity, 1DD' i should be available . 
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§35.162 Telephone emer· 
1ency services. 

Telephone emergency 
services, including 911 
services, shall provide direct 
access to individuals who 
use TDD's and computer 
modems. 

!Title DJ 

ANALYm 
Section 35.162 Telephone emeraency services. 

Many public entities provide telephone emergency ser-
vices by which individuals can seek immediate assistance 
from police, fire, ambulance, and other emergency services. 
These telephone emergency services-incl~g ''911" ser-
vices-are clearly an important public service 'whose reliability 
can be a matter of life or death. The legislative history of title 
n specifically reflects congressional intent that public entities 
musi ·ensure that telephone emergency services, including 911 
services, be accessible to persons with impaired hearing and 
speech through telecommunication technology (Conference 
report at 67; Education and Labor repon at 84-85). 

Proposed §35.162 mandated that public entities provide 
emergency telephone services to persons with disabilities that 
are "functionally equivalent" to voice services provided to 
others. Many commentcrs urged the Department to revise the 
section to make clear that direct access to telephone emer-
gency services is required by title n of the ADA as indicated 
by the legislative history (~nee report at 67-68; Educa-
tion and Labor report at SS). In response, the final rule 
mandates "direct access," instead of "access that is function-
ally equivalent" to that provided to all other telephone users. 
Telephone emergency access through a third pany or through 
a relay service would not satisfy the requirement for direct 
access. 

Several commentcrs asked about a separate seven-digit 
emeraency call number for the 911 services. The requirement 
far dUect access disallows the use of a separate seven-digit 
number where 911 service is available. Separate seven-digit 
emergency call numbers would be unfamiliar to many indi-
viduals and also more burdensome to use. A standani emer-
gency 911 number is easier to =nembcr and would save 
valuable time spent in searching in telephone books for a local 
seven-digit emergency number. 

Many commentcrs requested the establishment of mini-
mum standanis of service (e.g., the quantity and location of 
1DD's and computer modems needed in a given emergency 
center). Instead of establishing these scoping requirements, 
the Department bas established a performance standani 
through the mandate for direct access. 

Section 35.162 requires public entities to take appiopiiate 
steps, including equipping their emergency systems with 
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ANALYSIS 
modem technology, as may be necessary to promptly receive 
and respond to a call from users of 1DD' s and computer 
modems. Entities are allowed the flexibility to determine 

( .. .. _. what is the appropriate technology for their particular needs. 

~ ,·, 

:::.::·.·:·:.:::::. 

~~i;;!~:: . 
t•' . .. 
! ·~·· 

~ 

In order to avOid mandating use of particular tcc~ologies 
that may become outdated, the Department has eliniinatcd 
the references to the Baudot and ASCII formats in the pro-
posed rule. 

Some commentcrs requested that the section require the 
installation of a voice amplification device on the handset of 
the disparcher's telephone to amplify the dispatcher's voice. 
In an emergency, a person who has a hearing loss may be 
using a telephone that docs not have an amplification device. 
Installation of speech amplification devices on the handsets 
of the dispatchers' telephones wouki respond to that situa-
tion. The Department cncomagcs their use. 

Several commentcrs emphasized the need for proper 
maintenance ofTDD's used in telephone emergency ser-
vices. Section 35.133, which mandates maintenance of 
accessible features, requires public entities to maintain in 
operable working condition 1DD's and other devices that 
provide direct access to the emergency system. 
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( §35.163 Information and 

signage. 
(a) A public entity shall 

ensure that interested per-
sons, including persons with 
impaired vision or hearing, 
can obtain information as to 

the existence and location of 
accessible services, activi-
ties, and facilities. 

(b) A public entity shall 
provide signage at all inac-
cessible entrances to each of 
its facilities, directing users 
to an accessible entrance or 
to a location at which they 
can obtain information about 
accessible facilities. The 
international symbol for 
accessibility shall be used at 

each accessible entrance of a 
facility. 

ANALYSIS 
§35.163 Information and signage. 

Section 3S.163(a) requires the public entity to provide 

information to individuals with disabilities concerning 

accessible services, activities, and facilities. Paragraph (b) 

requires the public entity to provide signage at all inacces-

sible entrances to each of its facilities that clliects users to an 

accessible entrance or to a location with information about 

accessible facilities. 

Several commentcrs requested that, where TDD-

equippcd pay phones or portable TDD' s exist, clear signage 

should be posted indicating the location of the TDD. The 

Dcpanment believes that this is required by paragraph (a). In 

addition, the Department recommends that, in large buildings 

that house TDD's. directional signage indicating the location 

of available TDD• s should be placed adjacent to banks of 

telephones that do not contain a TDD. 
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§35.164 Duties. 

This subpan does not 
require a public entity to take 
any action that it can demon-
strate would resuh in a funda-
mental alteration in the nature 
of a service, program, or 
activity or in undue financial 
and administrative burdens. 
In those circumstances whem 
personnel of the public entity 
believe that the proposed 
action would fundamentally 
alter the service, program, or 
activity or would result in 
undue financial and adminis-
trative burdens, a public entity 
has the burden of proving that 
compliance with this subpaJt 
would JeSUlt in such alteration 
or burdens. The decision that 
compliance would result in 
such alteration or burdens 
must be made by the bead of 
the public entity or bis or her 
demgnee after considering an 
resources available for use in 
the funding and opemion of 
the service, program, or 
activity and must be accompa-
nied by a written statement of 
the reasons for reaching that 
conclusion. If an action 
requiled to comply with this 
subpatt would result in such 
an alteration or such burdens, 
a public entity shall take any 
other action that would not 
resuh in such an alteration or 
such burdens but would 
neverthele~ ensure that, to the 
maximum extent possible, 
individuals with disabilities 
receive the benefits or services 
provided by the public entity. 

. i,,, 
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ANALYm 
§35.164 Duties. 

Section 3S.164, like paragraph (a)(3) of §35.150, is taken 
from the section S04 regulations for federally conducted 
programs. Like paragraph (a)(3), it limits the obligation of 
the public entity to ensure effective communication·~ accor-
dance with Dm and the circuit court opinions intcrpi'eting it. 
It also includes specific requirements for dctcnnining the 
existence of :undue financial and administrative burdens. The 
preamble disCiission of §3S.150(a) regarding that determina-

tion is applicable to this section and funher explains the 
public entity's obligation to comply with §§35.160-35.164. 
Because of the essential nature of the services provided by 
telephone emergency systems, the Department assumes that 
§35.164 will rarely be applied to §35.162. 
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Subpart F - Compliance 
Procedures 

I Title u I 

ANALYSIS 
Subpart F - Compliance Procedures 

Subpan F sets out the procedures for administrative 
enforcement of this pan. Section 203 of the Act provides that 
the remedies, procedures, and rights set forth in section 505 of 
the Rehabilitation Act of 1973 (29 U.S.C. 794a) for enforce-
ment of section 504 of the Rehabilitation Act; which prohibits 
discrimination on the basis of handicap in programs and 
activities that receive Federal fmancial assistance, shall be the 
remedies, procedures, and rights for enforcement of title n. 
Section 505, in tum, incorporates by reference the remedies, 
procedures, and rights set forth in title VI of the Ovil Rights 
Act of 1964 (42 U.S.C. 2000d to 2000d-4a). Title VI, which 
prohibits discrimination on the basis of race, color, or national 
origin in federally assisted programs, is enforced by the 
Federal agencies that provide the Federal financial assistance 
to the covered programs and activities in question. If volun-
tary compliance cannot be achieved, Federal agencies enforce 
title VI either by the termination of Federal funds to a pro-
gram that is found to discriminate, following an administra-
tive hearing, or by a referral to this Department for judicial 
enforcemenL 

Title Il of the ADA extended the requirements of section 
S04 to all services, programs, and activities of State and local 
governments, not only those that rcc:cive Federal fmancial 

· -~- · assistance. The House Committee on Education and Labor 

~ '. 

-'-

,_ 

~ . . 

<. . . 

explained the enforcement provisions as follows: 

his the Committee's intent that administrative enforce-
ment of section 202 of the legislation should closely parallel 
the Federal government's experience with section S04 of the 
Rehabilitation Act of 1973. The Attorney General should use 
section 504 enforcement procedures and the Department's 
coordination role under Executive Order 12250 as models for 
regulation in this area. 

The Committee envisions that the Dcpanment of Justice 
will identify appropriate Federal agencies to oversee compli-
ance activities for State and local governments. As with 
section 504, these Federal agencies, including the Dcparunent 
of Justice, will rcc:cive, investigate, and where possible, 
resolve complaints of discrimination. If a Federal agency is 
unable to resolve a complaint by voluntary means, .•• the 
major enforcement sanction for the Federal government will 
be referral of cases by these Fedcra1 agencies to the Dcpan-
ment of Justice. 
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ANALYm 
The Deparanent of Justice may then proceed to file suits 

in Federal district court. As with section 504, there is also a 
private right of action for persons with disabilities, which 
includes the full panoply of remedies. Again, consistent with 
section 504, it is not the Committee's intent that pcJ:SODs with 
disabilities need to exhaust Federal administrative remedies 
before exercising their private right of action. 

F.ducation &·Labor report at 98. S= iW2 S. Rep. No. 116, 
lOlst Cong., 1st Sess., at 57-58 (1989). 

Subpart F effectuates the congressional intent by defer-
ring to section 504 procedures where those procedures are 
applicable, that is, where a Federal agency has jurisdiction 
under section 504 by virtue of its provision of Federal fman-
cial assistance to the program or activity in which the dis-
crimination is alleged to have occurred. Deferral to the 504 
procedures also makes the sanction of fund termination 
available where necessary to achieve compliance. Because 
the Ovil Rights Restoration Act (Pub. L. 100-259) extended 
the application of section 504 to all of the operations of the 
public entity receiving the Federal financial assistance, many 
activities of State and local governments arc already covered 
by section 504. The procedures in subpart F apply to com-
plaints conccming services, programs, and activities of 
public entities that arc covcrcd by the ADA. 

Subpart 0 designates the Federal agencies responsible for 
enforcin1 the ADA with respect to specific components of 
Swe and local JOVCmlDenL It does not, however, displace 
existin& jurisdiction under section S04 of the various funding 
agencies. Individuals may still file discrimination complaints 
against recipients of Fedeml financial assistance with the 
agencies that provide that assistance, and the funding agen-
cies will continue to process those complaints under their 
existing procedures for enforcing section 504. The substan-
tive standards adopted in this pan for title Il of the ADA arc 
aenerally the same as those reqWred under section S04 for 
fedc:rally usisted programs, and public entities covered by 
the ADA arc also covered by the requirements of section 504 
to the extent that they rcccivc Federal financial assistance. 
To the extent that title Il provides greater protection to the 
rights of individuals with disabilities, however, the funding 
agencies will also apply the substantive requirements estab-
lished under title n and this pan in processing complaints 
COVCled by both this pan and section S04, except that fund 
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ANALY&m 
t.cnnination procedures may be used only for violations of 
section 504. 

Subpart F establishes the procedures to be followed by the 
agencies designated in subpart G for process.ing complaints 
against State and local government entities when the desig-
nated agency docs not have jurisdiction under section 504 . 

. . 
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§35.170 Complaints. 

(a) Wbo may file. An 
individual who believes that 
he or she or a specific class 
of individuals has been 
subjected to discrimination 
on the basis of disability by a 
public entity may, by himself 
or herself or by an autho-
rized icprcscntativc, file a 
complaint under this part. 

(b) Dme for filine. A 
complaint must be filed not 
later than 180 days from the 
date of the alleged discrimi-
nation, unless the time for 
filing is extended by the 
designated agency for good 
cause shown. A complaint is 
deemed to be filed under this 
section on the date it is first 
filed with any Federal 
agency. 

(c) Wbem to file. An 
individual may file a com-
plaint with any agency that 
he or she believes to be 1bc 
appropdate agency desig-
nated under subpart 0 of this 
pan, or with any agency that 
provides funding to the 
public entity that is the 
subject of the complaint, or 
with the Department of 
Justice for tcfcrral as pro-
vided in §3S.171(a)(l). 

n-78 

ANALYm 
135.170 Complaints. 

Section 35.170 provides that any individual who believes 
that he or she or a specific class of individuals has been 
subjected to discrimination on the basis of disability by a 
public entity may, by himself or herself or by an aq~ori7.ed 
icpicscntativc, file a complaint under this pan withiri 180 
days of the date of the alleged discrimination, unless the time 
for filing is extended by the agency for good cause. Although 
§35.107 rcc:iUitcs public entities that employ SO or more per-
sons to establish grievance procedures for icsolution of com-
plaints, exhaustion of those procedures is not a prerequisite to 

filing a complaint under this section. If a complainant chooses 
to follow the public entity's grievance procedures, however, 
any multing delay may be considered good cause for extend-
ing the time allowed for filing a complaint under this part. 

: Filing the complaint with any Federal agency will satisfy 
~l. "'t: the icquirement for timely filing. As explained below, a 

complaint filed with an agency that has jurisdiction under 
·?,= section 504 will be processed under the agency's procedures 

for enforcing section 504. 

Some commenters objected to the complexity of allowing 
complaints to be filed with different agencies. The multiplicity 
of enforcement jurisdiction is the ICSu1t of following the smu-
tmily mandn:ct cnfcrcement scheme. 1bc Depmanent bas, 
bawevc:r, aarmpaed to simplify pnadures for complainants by 

makin& the Federal agency that receives the complaint respon-
1·. sib1e for ICfmin& it 1D ID appropriale agency. 

The Depanmem has alto added a new paragraph (c) to this 
section providing that a complaint may be filed with any 

· ·=:·=: aamcy dmgn•tcd under subpart O of this pan. or with any 
~ ' · apncy that provides funding to the public entity that is the 

subject of the complaint, or with the Department of Justice. 
Under l35.171(a)(l), the Department of Justice will mer 
complaints for which it does not have jurisdiction under section 

~. 

· S04 to an agency that does have jurisdiction under section S04, 
ar to the agency designated under subpart 0 as responsible fer 

complaints filed against the public entity that is the subject of 
the complaint or in die case of an employment complaint that is 
also subject to title I of the Act, to die F.qual Employment 
Oppanunity Commission. Complaints filed with the Depart-
ment of Justice may be sent to the Coordinalion and Review 
Sc:cdon, P.O. Box 66118, Civil Rights Division, U.S. Depart-
ment of Justice, Washington, D.C. 20035-6118. 
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135.171 Acceptance of 
complaints. 

(a) Receipt of com-
plaints· (l)(i) Any Federal 
agency that receives a com-
plaint of discrimination on 
the basis of disability by a 
public entity shall promptly 
review the complaint to 
detennine whether it has 
jurisdiction over the com-
plaint under section S04. 

(ii) If the agency docs 
not have section S04 juris-
diction, it shall promptly 
determine whether it is the 
designated agency under 
subpan G of this pan respon-
sible for complaints filed 
against that public entity. 

(2)(i) If an agency other 
than the Department of 
Justice determines that it 
docs not have section S04 
jurisdiction and is not die 
designated agency, it shall 
promptly refer the com-
plaint, and notify the com-
plainant that it is referring 
the complaint to the Dcpan-
ment of Justice. 

(ii) When the Depan-
ment of Justice receives a 
complaint for which it docs 
not have jurisdiction under 
section S04 and is not the 
designa1Cd agency, it shall 
refer the complaint to an 
agency that docs have juris-
diction under section 504 or 
to the appropriate agency 
designated in subpan G of 
this pan or, in the case of an 

, ' 

I Title U J 

ANALvm 
135.171 Acceptance of complaints. 

Section 35.171 establishes procedures for detcnnining 
jmisdiction and responsibility for processing complaints 
against public entities. The final rule provides complainants 
an opportunity to file with the Federal fun~g agency of their 
choice. If that agency does not have jwisdiction under section 
504, however, and is not the agency designated under subpan 
G ~ responsible for that public entity, the agency must refer 
the c0mplaint to the Department of Justice, which will be 
responsible for refening it either to an agency that does have 
jmisdiction under section 504 or to the appropriate designa1Cd 
agency, or in the case of an employment complaint that is also 
subject to title I of the Act, to the Equal Employment Oppor-
tunity Commission. 

Whenever an agency receives a complaint over which it 
has jmisdiction under section S04, it will process the com-
plaint under its section 504 procedures. When the agency 
designated under subpan G receives a complaint for which it 
does not have jwisdiction under section S04, it will ttcat the 
complaint as an ADA complaint under the procedures estab-
lished in this subpart. 

Section 35.171 also describes agency responsibilities for 
the processing of employment complaints. As described in 
connection with 135.140, additional procedures regarding the 
coordination of employment complaints will be established in 
a coordination regulation issued by DOJ and EEOC. Agen-
cies with jurisdiction under section S04 for complaints alleg-
ing employment discrimination also covered by title I will 

follow the procedures established by the coordination regula-
tion for those complaints. Complaints covered by title I but 
not section S04 will be referred to the EEOC. and complaints 
covered by this pan but not title I will be processed under the 
procedures in this pan. 

ll-79 

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 211 of 398



ITitleD I 
lb:GlJLA110N 
employment complaint that 
is also subject to title I .of the 
Act, to the Equal Employ-
ment Opportunity Commis· 
sion. 

(3)(i) If the agency that 
receives a complaint has 
section 504 jurisdiction, it 
shall process the complaint 
accord.in& to its procedures 
for enforcing section 504. 

(ii) If the agency that 
receives a complaint does 
not have section 504 juris-
diction. but is the designated 
agency, it shall process the 
complaint accordin1 to lhe 
procedures established by 
this subpan. 

(b) Emplqyment mm· 
pJajng. (1) If a complaint 
alleges employment disc:rimi-
JWion subject to tide I of the 
Act. IDd the aaency has 
section S04 jurisdiction, the 
agency shall follow the 
proadmes issued by tbe 
Depanment of Jusdce and the 
Equal Employment Opportu-
nity Commission under 
SCClion 107(b) of the Act. 

(2) If a complaint 
alleges employment dis-
crimination subject to title I 
of the Act, IDd the desig-
natecl agency does not have 
section 504 jurisdiction, lhe 
agency shall refer the com-
plaint to the Equal Employ-
ment Opportunity Commis-
sion for processing under 
title I of the Act. 
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§35.172 Resolution of 
complaints. 

(a) The designated 
agency shall investigate each 
complete complaint, attempt 
infonnal resolution, and. if 
resolution is not achieved, 
issue to the complainant and 
the public entity a Letter of 
Findings that shall include -

(1) Findings of fact and 
conclusions of law; 

(2) A description of a 
remedy for each violation 
found; and 

(3) Notice of the rights 
available under paragraph 
(b) of this section. 

(b) If the designated 
agency finds noncompliance, 
the proccdmcs in 1135.173 
and 35.174 shall be fol-
lowed. At any time, the 
complainant may file a 
private suit pursuant to 
section 203 of the Act, 
whether or not the desig-
nated agency finds a viola-
tion. 
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135.172 Resolution of complaints. 

Section 35.172 requires the designated agency to either 

resolve the complaint or issue to the complainant and the 
public entity a Letter of Findings containing findings of fact 

and conclusions of law and a description of a remedy for each 

violation found. · · 

The Act requires the Department of Justice to establish 

administrative procedures for resolution of complaints, but 

does not require complainants to exhaust these administtative 

remedies. The Committee Reports make clear that Congress 

intended to provide a private right of action with the full 

panoply of remedies for individual victims of discrimination. 

Because the Act does not require exhaustion of administtative 

remedies, the complainant may elect to proceed with a private 

suit at any time. 
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§35.174 Referral. 
If the public entity 

declines to enter into volun-
tary compliance negotiations 
or if negotiations are unsuc-
cessful, the designated 
agency shall refer the matter 
to the Attorney General with 
a recommendation for 
appropriate action. 

n-84 
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§35.174 Referral. 

Section 3S.174 provides for refemtl of the matter to the 

Department of Justice if the agency is unable to obtain volun-

tary compliance. 

... 

.. .. 
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§35.175 Attomey'1 fees. 

In any action or adminis-
trative proceeding com-
menced pursuant to the Act 
or this pan. the court or 
agency, in its discretion, may 
allow the prevailing party, 
other than the United States, 
a reasonable attorney's fee, 
including litigation expenses, 
and costs, and the United 
States shall be liable for the 
foregoing the same as a 
private individual. 

: . ·•· ~·· 
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ANALYSIS 
§35.175 Attomey's fees. 

Section 35.175 states that courts are authorized to award 

attorneys fees, including litigation expenses and costs, as 
provided in section SOS of the Act Litigation expenses 
include items such as expen witness fees, ttavel expenses, 

etc. The Judiciary Committee Rcpon specifies that such 
items are included under the rubric of"attomeys fees" and 

not "costs" so that such expenses will be assessed against a 

plaintiff only under the standard set forth in Cbristiansbnu 

Gmncnt Co. y. Egµal Emplo.ymcnt QgpommilY Commjs-

JiaD, 434 U.S. 412 (1978). (Judiciary report at 73.) 
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§35.176 Alternative means 
of dispute resolution. 

Where appropriate· and to 

the extent authori7.ed by law, 
the use of alternative means 
of dispute resolution, includ-
ing settlement negotiations, 
conciliation, facilitation, 
mediation, factfinding, 
minitrials, and arbitration, is 
encouraged to iesolve dis-
putes arising under the Act 
and this pan. 
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ANALYSIS 
§35.176 Alternative means of dispute resolution. 

Section 35.176 restates section 513 of the Act, which 

encourages use of alternative means of dispute resolution. 

'• 
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135.177 Effect of unavail· 
ability of technical assis-
tance. 

A public entity shall not 
be excused from compliance 
with the requirements of this 
part because of any failure to 

receive technical assistance, 
including any failure in the 
development or dissemina-
tion of any technical assis-
tance manual authorized by 
the Act. 

jTitleU I 

ANALYSIS 
135.177 Effect of unavailability of technical assistance. 

Section 35.177 explains that. as provided in section 

506(e) of the Act. a public entity is not excused from compli-

ance with the requirements of this part because of any f ailurc 

to receive technical assistance. 

.. 
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§35.178 State Immunity. 

A State shall not be 
immune under the eleventh 
amendment to the Constitu-
tion of the United States 
from an action in Federal or 
State comt of competent 
jurisdiction for a violation of 
this AcL In any action 
against a State for a violation 
of the requirements of this 
Act, remedies (including 
remedies both at law and in 
equity) arc available for such 
a violation to the same extent 
as such remedies arc avail-
able for such a violation in 
an action against any public 
or private entity other than a 
State. 

§§35.179-35.189 [Reserved] 

D-88 
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135.178 State Immunity. 

Section 35.178 restates the provision of section 502 of the 

Act that a State is not immune under the eleventh amendment 

to the Constitution of the United States from an action in 
Federal or State comt for violations of the Act, and ~t the 
same remedies arc available for any such violations .s· arc 
available in an action against an entity other than a State. 
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Subpart G - Designated 
Agendes 

§35.190 Designated agen-
des. 

(a) The Assistant Attor-
ney General shall coordinate 
the compliance activities of 
Federal agencies with respect 
to State and local govern-
ment components, and shall 
provide policy guidance and 
interpretations to designated , . 
agencies to ensure the con- i., 

sistent and effective imple-
mentation of the require-
ments of this pan. 

·:· 

ITWeD I 
ANALYSIS 
Subpart G - Designated Agencies 

§35.190 Designated agencies. 
Subpan G designates the Federal agencies responsible for 

investigating complaints under this pan. At least 26 agencies 
currently administer programs of Federal financial assistance 
that are subject to the nondiscrimination requirements of 
section '04 as well as other civil rights statutes. A majority 
of these agericies administer modest programs of Fcdeml 
financial assistance and/or devote minimal resources exclu-
sively to "external" civil rights enforcement activities. Un-
der Executive Older 12250, the Department of Justice has 
encouraged the use of delegation agreements under which 
certain civil rights compliance responsibilities for a class of 
recipients funded by more than one agency are delegated by 
an agency or agencies to a "lead" agency. For example, 
many agencies that fund institutions of higher education have 
signed agreements that designate the Department of Educa-
tion as the "lead" agency for this class of recipients. 

(b) The Federal agencies 
listed in paragraph (b)(l)-(8) 
of this section shall have 
responsibility for the imple-
mentation of subpart F of 
this pan for components of 
State and local governments 
that exercise responsibilities, 
regulate, or administer 
ICJ"Yiccs, programs, or 
activities in the following 
functional areas. 

,. ... --·~ -
The use of delegation agreements reduces overlap and 

duplication of effort, and thereby strengthens overall civil 
rights enfmccment. However, the use of these agreements to 

(1) Dcpargnent of Api-
culturc;: all programs, 
services, and regulatory 
activities relating to farming 
and the raising of livestock, 
including extension aervicea. 

·· ~ date generally has been limited to education and health care 

-~ 

recipients. These classes of recipients are funded by numer-
ous agencies and the logical connection to a lead agency is 
clear (e.1., the Department of Education for collcges and 
universities, and the Department of Health and Human 
Services for hospitals). 

1bc ADA 's expanded coverage of State and local gov-
ernment operations further complicates the process of estab-
lishing Federal agency jurisdiction for the pmposc of investi-
pting complaints of discrimination on the basis of disability. 
Because all operations of public entities now are covered 
irrespective of the presence or absence of Federal financial 
assistance, many additional State and local government 
functions and organintions now are subject to Federal 
jurisdiction. In some cases, there is no historical or single 
clear-cut subject matter relationship with a Federal agency as 
was the case in the education example described above. 

(2) Dcpargnept of Edu-
mon: all programs, ser-
vices, and regulatory activi-
ties relating to the operation 
of elementary and sccondary 
education systems and 
institutions, institutions of 
higher education and voca-

,. ~ · Funhcr, the 33,000 govcmmentaljmisdictions subject to the 
ADA differ greatly in their organi:nnion, making a detailed 
and workable division of Federal agency jurisdiction by 
individual State, county, or municipal entity unrealistic. 
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tional education (other than 
schools of medicine, den-
tistry, nursing, and other 
health-related schools), and 
libraries. 

(3) Dcpanmcnt of Health 
and Human Scrvic;es: all 
prograins,services,and 
regulatory activities relating 
to the provision of health 
care and social services, 
including schools of medi-
cine, dentistry, nursing, and 
other health-related schools, 
the operation of health care 
and social service providers 
and institutions, including 
"grass-roots" and community 
services organizations and 
prograins, and preschool and 
daycare programs. 

(4) DcJ>anmcot of Hous-
in& aod Urban Deyclapmcpt: 
all programs, services, and 
regulato.ry activities relating 
to State and local public 
housing, and housing assis-
tance and referral. 

(S) DcJ>amncnt of Iote-
Iiar: all programs, services, 
and regulatory activities 
relating to lands and natural 
resources, including parks 
and recreation, water and 
waste management, environ-
mental protection, energy, 
historic and cultural preser-
vation, and museums. 

(6) DcJ>anmcot of Jus-== all programs, services, 
and regulatory activities 
relating to law enforcement, 

ll-90 
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ANALYm 
This regulation applies the delegation concept to the investi-

gation of complaints of discrimination on the basis of disability 
by public entities under the ADA It designates eight agencies, 
rather than all agencies cummtly administering programs of 
Federal financial assistance, as responsible for investigating 
complairits under this pan. These "designated agencies'.' gener-
ally have the lmgest civil rights compliance staffs, the most 

experience in complaint investigations and disability issues, and 
broad yet clear .subject area ICSpODSibilities. This division of 
responsibilities is made functionally rather than by public entity 
type or name designation. For example, all entities (regardless of 
their title) that exercise responsibilities, regulate, or adndnistcr 
services or programs relating to lands and natural resources fall 
within the jurisdiction of the Department of Interior. 

Complaints under this pan will be investigated by the desig-
nated agency most closely related to the functions exercised by 

the govemmental component against which the complaint is 
lodged. For example, a complaint against a State medical board, 

where such a board is a recognizable entity, will be investigated 
by the Depanment of Health and Human Services (the designated 
agency for regulalory activities relating to the provision of health 
care), even if the board is pan of a general umbrella department 
of planning and regulation (for which the Department of Justice 
is the designared agency). If two or mme agencies have apparent 
responsibility over a complaint, section 3S.190(c) provides that 
the Aaistant Attorney General shall detennine which one of the 
agencies shall be the designated agency for purposes of that 
complaint. 

'Ibineen commenters, including four proposed designated 

agencies, addressed the Depanment of Justice's identification 
in the pioposed regulation of nine "designated agencies" ID 

investigate complaints under this pan. Most comments 
addressed the proposed spCc:ific delegations to the various 

} ~. - individual agencies. The Department of Justice agrees with 
~--·· 

' ~ .. ; several commenters who pointed out that responsibility for 
-mstoric and cultural preservation" functions approprialely 

, · · belongs with the Department of Interior rather than the De-
partment of P.ducation. The Depanment of Justice also agrees 
with the Department of P.ducation that "museums" more 
appropriately should be delegated ID the Depanment of 

Interior, and that "preschool and daycare programs" more 
"~! ··'· appropriately should be assigned to the Depanment of Health 
!' ··; ''.-:'! and Human Services, rather than to the Department of F.duca-
, .. ·." tion. The final rule reflects these decisions. 
. 

.:.:~: ... :--: .... · 
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public safety, and the admin-
isttation of justice, including 
couns and correctional 
institutions; commerce and 
industry, including general 
economic development, 
banking and finance, con-
sumer protection, insurance, 
and small business; planning, 
development, and regulation 
(unless assigned to other 
designated agencies); state 
and local government sup-
pon services (e.g., audit, 
personnel, comptroller, 
administrative services); all 
other government functions 

.•:!~: ~:~::~~~:;:: 

~:~:.c.~);~ 

I 
,_-.. _, 

~~;1 
regulatmy activities telating , 
to labor and the work force. 

jTitleDI 

ANALYSIS 
The Department of Commerce opposed its listing as the 

designated agency for "commerce and industry, including 
general economic development, banking and finance, con-
sumer protection, insurance, and small business". The 
Department of Commerce cited its lack of ~ substantial 
existing section 504 enforcement program and experience 
with many of the specific functions to be delegated. The 
Department of Justice accedes to the Department of 
Conimercc's position, and has assigned itself as the desig-
nated agency for these functions. 

In response to a comment from the Department of Health 
and Human Services, the regulation's category of ''medical 
and nursing schools" has been clarified to read "schools of 
medicine, dentistry. nursing. and other health-related fields". 
Also in tesponse to a comment from the Department of 
Health and Human Services, "concctional institutions" have 
been specifically added to the public safety and administra-
tion of justice functions assigned to the Department of 
Justice. 

The tegulation also assigns the Department of Justice as 
the designated agency responsible for all State and local 
government functions not assigned to other designated 
agencies. The Department of Justice, under an agreement 
with the Department of the Treasmy, continues to receive 
and coardinatc the investigation of complaints filed under the 
Revenue Sharing ACL This entitlement program, which was 
tcm>inared in 1986, provided civil rights compliance jurisdic-
tion far a wide variety of complaints regarding the use of 
Federal funds to support various general activities of local 
governments. In the absence of any similar program of 
Federal financial assistance administered by another Federal 
agency, placement of designated agency tesponsibilities for 

(8) Dr;panmem of Tms-
pmtation: all programs, 
ICl'viccs, and regulatmy 
activities relating to trans-
portation, including high-
ways, public transporWion, 
uaffic management (non-law 
enforcement), automobile 
licensing and inspection, and 
driver licensing. 

(c) Responsibility far 
the implementation of 
subpan F of this pan far 
components of State or local 
governments that exercise 
tesponsibilities, tegulate, or 
administer services, pro-
grams, or activities relating 
to functions not assigned to 
specific designated agencies 

,., , miscellaneous and otherwise undcsignated functions with the 
Depanment of Justice is an appropriate continuation of 
current practice. 

The Department of Education objected to the proposed 
rule's inclusion of the functional area of"w and humani-
ties" within its tesponsibilities, and the Department of Hous-
ing and Urban Development objected to its proposed desig-
nation as responsible for activities telating to rent control, the 
real estate induStry, and housing code enfmccment. The 
Department has deleted these areas from the lists assigned to 
the Depanments of :Education and Housing and Urban 
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REGIJJAnoN 
by paragraph (b) of this 
section may be assigned to 
other specific agencies by 
the Department of Justice. 

(d) If two or more agen· 
cies have apparent responsi· 
bility over a complaint, the 
Assistant Attorney General 
shall determine which one of 
the agencies shall be the 
designated agency for pm-
poses of that complaint. 

§§35.191-5.999 [Resened] 

0-92 

····· . . ,•,-•,• .. 

ANALYSIS 
Development, respectively, and has added a new paragraph 

(c) to section 35.190, which provides that the Department of 

Justice may assign responsibility for components of State or 

local governments that exercise responsibilities, regulate, or 

administer services, programs, or activities relating to func-

tions not assigned to specific designated agencies by para-

graph (b) of this section to other appropriate agencies. The 

Department believes that this approach will provide more 

flexibility iD'detcnnining the appropriate agency for investi-

gation of complaints involving those components of State 

and local governments not specifically addressed by the 

listings in paragraph (b). As provided in §§35.170 and 

35.171, complaints filed with the Department of Justice will 

be refen'ed to the apropriatc agency. 

Several commenters proposed a stronger role for the 

Department of Justice, especially with respect to the receipt 

and assignment of complaints, and the overall monitoring of 

the effectiveness of the enforcement activities of Federal 

agencies. As discussed above, 1135.170 and 35.171 have 

been revised to provide for refcnal of complaints by the 

Department of Justice to approprialc enforcement agencies. 

Also, lanpage has been added to 13S.190(a) of the final 

repl1uon stating that the Assistant Attorney General shall 

provide policy guidance and inlmpretaDODS to designated 

apncies 1D ensure the consistent and effective implementa-
tion of this pan. 
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I.Summary 

Nondiscrimination On The Basis Of Disability by 

Public Accommodations and in Commercial Facilities 

I Titiem I 

This rule implements title m of the Americans with Disabilities Act, Public Law 101-336, 

which prohibits discrimination on the basis of'disability by private entities in places of public ac-

commodation, requires that all new places of public accommodation and commercial facilities be 

designed and constructed so as to be readily accessible to and usable by persons with disabilities, 

and requires that examinations or courses related to licensing or certification for professional and 

trade purposes be accessible to persons with disabilities. 

The effective date of this rule is January 26, 1992. 

For further information about this rule contact the Office on the Americans with Disabilities 

Aet, Civil Rights Division; all of the U.S. Department of Justice, Washington, DC 20530. 

(202)514-0301 (Voice), (202)514-0383 (1DD). These telephone numbers are not toll-free numbers. 

Copies of this rule are available in the followin1 alternate formats: large print, Braille, 

electronic file on computer disk, and audio-tape. Copies may be obtained from the Office on the 

Americans with Disabilities Act at (202)514-0301 (Voice) or (202)514-0381 (1DD). The rule is 

also available on electronic bulletin board at (202)514-6193. These ielephonc numbers are not toll-

frec numbers. 

2. Backp"OUDd 

The landmark Americans with Disabilities Act r' ADA" or "the Act"), enacted on July 26, 

1990, provides comprehensive civil rigbu protections to individuals with disabilities in the areas of 

employment, public accommod•dons, State and local government services, and telecommunications. 

The legislation wu aripwly developed by the National Council on Disability, an indepen-

dent Fcdcra1 agency that reviews and makes recommendations concerning Fcdcral laws, programs, 

and policies affecting individuals with disabilities. In its 1986 study, "Toward lndcpcndcnce," the 

National Council on Disability rccognimt the inadequacy of the existing, limited patchwork of 

pmlCCtions for individuals with disabilities. and recommended the enactment of a comprehensive 

civil rights law requirin1 equal opportunity for individuals with disabilities tbroupout American 

life. Althoup the lOOth Congress did not act on the lc&islation. which was first inttoduccd in 1988, 

then-Vice-President Georp Bush endorsed the concept of comprehensive disability ripts legisla-

tion durin& bis presidential campaign and became a dedicated advocate of the ADA. 

The ADA was reintroduced in modified form in May 1989 for consideration by the lOlst 

Congress. In June 1989, Aaomey General Dick Thornburgh. in testimony before the Senate Com-

mittc:e on Labor and Human Resources, reiterated the Bush Administration's support for the ADA 
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and suggested changes in the proposed leJislation. After extensive negotiations between Senate 

sponsors and the Administration, the Senate passed an amended version of the ADA on September 

7, 1989, by a vote of 76-8. 

In the House, jurisdiction over the ADA was divided among four committees, eac~. of which 

conducted extensive bearings and issued detailed committee rcpons: the Committee on Education 

and Labor, the Committee on the Judiciary, the Committee on Public Works and Transponation, and 

the Committee on Energy and Commeice. On October 12, 1989, the Attorney General testified in 

favor of the legislation before the Committcc on the' Judiciary. The Civil Rights Division, on Febru-

ary 22, 1990, provided testimony to the Committcc on Small Business, which although technically 

without jmisdiction over the bill, conducted hearings on the legislation's impact on small business. 

After extensive committcc consideration and floor debate, the House of Representatives 

passed an amended version of the Senate bill on May 22, 1990, by a vote of 403-20. After resolving 

their differences in conference, the Senate and House took final action on the bill - the House 

passing it by a vote of 377-28 on July 12, 1990, and the Senate, a day later, by a vote of 91-6. The 

ADA was enacted into law with the President's signature at a White House ceremony on July 26, 1990. 

3. Rulemakinc History 

On February 22, 1991, the Department of Justice published a notice of proposed rulemakin1 

(NPRM) implementin1 title m of the ADA in the N;dml Repm (56 FR 7452). On February 28, 

1991, the Dcpanment published a notice of proposed nilemaking implementing subtitle A of title n 
of the ADA in the Fr4cral Bepm (56 FR 8538). Each NPRM solicited comments on the defini-

tions, standards, and procedures of the proposed niles. By the April 29, 1991, close of the comment 

period of the NPRM for title n. the Department had received 2,718 comments on the two proposed 

rules. FollowinJ the close of the comment period, the Department m:eivcd an additional 222 

comments. 

In order to encomage public panicipation in the development of the Department's niles 

under the ADA. the Dcpanmcnt held four public bearings. Hearings welC held in Dallas. Texas OD 

March 4-S, 1991; in Washington, DC OD March 13-14-lS, 1991; in San Francisco, California on 

March 18-19, 1991; and in 0,icqo. Dlinois OD March 27-28, 1991. At these hearings, 329 persons 

testified and 1.567 pages of ~stimODy were compiled. Tnnsc:ripts of the bearings were included in 

the Department's rulem•king docbt. 

The comments that the Department received occupy almost six feet of shelf space and con-

tain over 10,000 pages. The Department received comments from individuals from all fifty States 

and the District of Columbia. Nearly 7SCJ> of the comments came from individuals and from organi-

zations reprcsentin1 the interests of persons with disabilities. The Department received 292 com-

ments from entities covered by the ADA and ttade associations reprcsentin1 businesses in the 

priv11e sector, and 67 from government units, such as mayors' offices, public school disaicts, and 

various State agencies worldn1 with individuals with disabilities. 

The Department received one comment from a comonium of Sl 1 organizations repiesenting 

a broad specrrum of persons with disabilities. In addition, at least another 2S commentcrs endmsed 
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the position expressed by this consortium or submitted identical comments on one or both proposed 

regulations. 

An organization representing persons with hearing impainnents submitted a large number of 

comments. This organization presented the Department with 479 individual comm~nts, each provid-

ing in chan form a detailed representation of what type of auxiliary aid or service wOuld be useful in 

the various categories of places of public accommodation. 

The Department received a number of-comments based on almost ten different form letters. 

For example, individuals who have a heightened sensitivity to a variety of chemical substances 
submitted 266 post cards detailing how exposure to various environmental conditions restricts their 

access to places of public accommodation and to commercial facilities. Another large group of form 

letters came from groups affiliated with independent living centers. 

The vast majority of the comments addressed the Department's proposal implementing title 

m. Just over 100 comments addressed only issues presenled in the proposed title Il regulation. 

The Department read and analyzed each comment that was submitted in a timely fashion. 
Transcripts of the four hearings were analyzed along with the written comments. The decisions that 

the Department has made in response to these comments, however, were not made on the basis of 

the number of commenters addressing any one point but on a thorough consideration of the merits of 

the points of view expressed in the comments. Copies of the written comments, including tran-

scripts of the four hearings, will remain available for public inspection in Room 854 of the HOLC 
Building, 320 First Street, N.W., Washington, D.C. from 10:00 a.m. to 5:00 p.m., Monday through 
Friday, except for legal holidays, until August 30, 1991. 

1bc Americans with Disabilities Act gives to individuals with disabilities civil rights protee-

tions with respect to discrimination that ~ parallel to those provided to individuals on the basis of 

race, color, national origin, sex, and Jdigian. It combines in its own unique formula clements drawn 

principally from two key civil rights statutes - the Ovil Rights Act of 1964 and title V of the 

Rehabilitation Act of 1973. The ADA generally employs the framework of titles U (42 U.S.C. 
2000a to 2000a-6) and VU (42 U.S.C. 2000c to 2000c-16) ofthe Ovil Rights Act of 1964 for 
coverage and enforcement and the terms and concepts of section 504 of the Rehabilitation Act of 

1973 (29 U.S.C. 794) for what constitutes discrimination. 

Other recently enacted legislation will facilitate compliance with the ADA. As amended in 
1990, the Internal Revenue Code allows a deduction of up to $15,000 per year for expenses usoci-
aled with the removal of qualified uchitectural and uansporwion barriers. The 1990 amendment 
also permits eligible small businesses to receive a tax credit for certain costs of compliance with the 

ADA. An eligible small business is one whose gross receipts do not exceed $1,000,000 or whose 

workforce does not consist of more than 30 full-time workers. Qualifying businesses may claim a 
credit of up to 50 percent of eligible access expenditures that exceed $250 but do not exceed 

$10,250. Examples of eligible access expenditures include the necessary and reasonable costs of 

remdving barriers, providing auxiliary aids, and acquiring or modifying equipment or devices. 
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Jn addition, the Communications Act of 1934 has been amended by the Television Decoder 

Circuitry Act of 1990, Public Law 101-431, to require as of July 1, 1993, that all televisions with 

screens of 13 inches or wider have built-in decoder circuitry for displaying closed captions. This 

new law will eventually lessen dependence on the use of ponable decoders in achieving compliance 

with the auxiliary aids and services requirements of the rule. . . 

4. Overview of the Rule 

The final rule establishes standards and ~s for the implementation of title m of the 

Act, which addresses discrimination by private entities in places of public accommodation, commer-

cial facilities, and certain examinations and courses. The careful consideration Congress gave title 

m is reflected in the detailed statutmy provisions and the expansive reports of the Senate Committee 

on Labor and Human Resources and the House Committees on the Judiciary. and :Education and 

Labor. The final rule follows closely the lanpagc of the Act and supplements it, where appropriate, 

with interpretive material found in the committee reports. 

The rule is organimd into six subparts. Subpart A, "General," includes the purpose and 

application sections, describes the relationship of the Act to other laws, and defines key terms used 

in the regulation. 

Subpart B, "General Requirements," contains material derived from what the statute calls the 

"General Rule," and the "General Prohibition." in sections 30l(a) and 30l(b)(l), respectively, of the 

Act. Topics addressed by this subpart include disc:riminatory denials of access or participation. 

landlord and tenant obligations, the provision of unequal benefits, indirect discrimination through 

conncting, the panicipation of individuals wilb disabilities in the most integrated setting appiopri-

atc ID their needs, and discrimination based on association with individuals with disabilities. 

Subpart B also contains a number of-miscellaneous" provisions derived from title V of the Act that 

involve issues such as retaliation and coercion for uscnin1 ADA ripts, illcpl drug use, insurance, 

and rclllictions on smokin1 in pllccl of public aa:ommndation. Finally, subpart B contains addi-

tional general provisions regarding direct threats ID health or safety, maintenance of accessible 

features of facilities and equipment. and the COW?ap of pllces of public 1eeommodation located in 

private residences. · 

Subpan C, "Specific Requirements," addresses the -Specific Prohibitions" in section 

30l(b)(2) of the AcL Included in this subpart arc topics such as disc:riminatory eligibility aiteria; 

reasonable modifications in policies, pncdces or pmcedures; awcmary aids and services; the readily 

achievable removal of burim and allemllivcs to barrier removal; the extent to which inventories of 

accessible or special goods arc requmd; scatin& in assembly areas; personal devices and services; 

and transportation provided by public accommodations. Subpart C also incmporates the require-

ments of section 309 of title m relating ID examinations and courses. 

Subpart D, -New Construction and Altmations," sets forth the requirements for new con-

struction and alterations based on section 303 of the Act. It addresses such issues as what facilities 

arc covered by the new construction requirements, what ID alteration is, the application of the 

elevator exception. the path of travel obligations resulting from ID alteration ID a primary function 
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( area, requirements for commercial facilities located in private residences, and the application of 

alterations requirements to historic buildings and facilities. 

Subpart E, "Enforcement," describes the Act's title m enforcement procedures, including 

private actions, as well as investigations and litigation conducted by the Attorney ~~~· 

These provisions arc based on sections 308 and 31 O(b) of the Act. 

Subpart F, "Certification of State La~~ or Local Building Codes," establishes procedures for 

the certification of State or local building accessibility ordinances that meet or exceed the new 

construction and alterations requirements of the ADA. These provisions arc based on section 

308(b)(l)(A)(ii) of the Act. 

The section-by-section analysis of the rule explains in detail the provisions of each of these 

subparts. 

The Dcpanment is also today publishing a final rule for the implementation and enforcement 

of subtitle A of title n of the Act. This rule prohibits discrimination on the basis of disability 

against qualified individuals with disabilities in all services, programs, or activities of State and local 

government. 

5. Regulatory P~ Matters 

This final rule has been reviewed by the Office of Mariagcment and Budget (OMB) under 

Executive Order 12291. The Dcpanment is preparing a regulatory impact analysis (RIA) of this 

rule, and the Architectural and Transportation Barriers Compliance Board is preparing an RIA for its 

Americans with Disabilities Act Accessibility Guidelines for Buildin1s and Facilities (ADAAG) that 

are incorporated in Appendix A of the Dcpanment's final rule. Draft copies of both preliminary 

RIAs are available for comment; the Dcpanment will provide copies of these documents to the 

public upon request. Commenters are urged to provide additional information as to the costs and 

benefits associated with this rule. This will facilitate the development of a final RIA ·by Januaiy 1, 

1992. 

The Dcpanment's RIA will evaluate the economic impact of the final rule. Included among 

those title m provisions that are likely to result in significant economic impact arc the requirements 

for auxiliary aids, barrier removal in existing facilities, and readily accessible new construction and 

alterations. An analysis of the costs of these provision will be included in the RIA. 

The preliminary RIA prepared for the notice of proposed rulemaking contained all of the 

available information that would have been included in a preliminary regulatory flexibility analysis, 

had one been prepared under the Regulatory Flexibility Act, concerning the rule's impact on small 

entities. The final RIA will contain all of the information that is required in a final regulatory 

flexibility analysis, and will serve as such an analysis. Moreover, the extensive notice and comment 

procedure followed by the Dcpanment in the promulgation of this rule, which included public 

hearings, dissemination of materials, and provision of speakers to affected groups, clearly provided 

any interested small entities with the notice and opponunity for comment provided for under the 

Regulatory Flexibility Act procedures. 
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This final rule will preempt State laws affecting entities subject to the ADA only to the 

extent that those laws directly conflict with the statutory requirements of the ADA. Therefore, this 

rule is not subject to Executive Order 12612, and a Federalism Assessment is not required. 

The repw ting and rccordkceping requirements described in subpart F of the rule arc mnsid-

crcd to be infonnation collection requirements as that term is defined by the Office of Management 

and Budget in S CFR part 1320. Accordingly, those infonnation collection requirements have been 

submitted to OMB for review pmsuant to the PapeiWork Reduction Act. 
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6. Outline of the Rule 

Part 36 •• NONDISCRIMINATION ON THE BASIS OF DISABILITY BY PUBLIC AC· 

COMMODATIONS AND IN COMMERCIAL FACaITIES 

Subpart A - General 
Sec. 
36.101 Purpose. 
36.102 Application. 
36.103 Relationship to other laws. 

36.104 Definitions. 
36.105 - 36.200 [Reserved] 
Subpart B - General Requirements 
36.201 General. 
36.202 Activities. 
36.203 lnteerated settings. 
36.204 Administrative methods. 
36.205 Association. 
36.206 Retaliation or coercion. 
36.207 Places of public accommodations located in private residences. 

36.208 Direct threat. 
36.209 Dlesal me of drup. 
36.210 Smokina. 
36.211 Maintenance of accessible features. 
36.212 Insurance. 
36.213 Relationship of subpart B to subparts C and D of this part. 

36.214 - 36.300 [Reserved] 
Subpart C - Specific Requirements 
36.301 EligibWty criteria. 
36.302 Modifications in polides, practices, or procedures. 

36.303 Auxiliary aids and services. 
36.304 Removal of barriers. 
36.305 Alternatives to barrier removal. 
36.306 Personal devices and lervices. 
36.307 Accessible or special pods. 

36.308 Seatin& in assembly areas. 
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36.309 Examinations and courses. 
36.310 Transportation provided by public accommodations. 

36.311 • 36.400 [Reserved] 
Subpart D - New Construction and Alterations 

36.401 New construction. 
36.402 Alterations. 
36.403 Alterations: Path of travel. 
36.404 Alterations: Elevator exemption. 
36.405 Alterations: Historic preservation. 
36.406 Standards for new construction and alterations. 

36.407 • 36.500 [Reserved] 
Subpart E - Enforcement 
36.501 Private suits. 
36.502 Investigations and compliance reviews. 
36.503 Suit by the Attorney General. 
36.504 Relief. 
36.505 Attorney's fees. 
36.506 Alternative means or dispute resolution. 

36.507 Effect or unavallablllty or technical assistance. 

36.508 Effective date. 
36.509 • 36.600 (Reserved) 
Subpart F - Certification or State Laws or Local Bulldin1 Codes 

36.60! Definitions. 
36.602 General rule. 
36.603 Filin1 a request for certification. 
36.604 Preliminary determination. 
36.605 Procedure rollowin& preliminary determination or equivalency. 

36.606 Procedure rollowi111 preliminary denial or certification. 

36.607 Effect or certification. 
36.608 Guidance concernin& model codes. 

36.609 • 36.999 [Reserved] 
Appendix A to Part 36 • Standards for Acceaible Desip 

·. 

Appendix B to Part 36 - Preamble to Regulation on Nondiscrimination on the Basis of Dis-

ability by Public Accommodations and in Commercial Facilities (Published July 2', 1'91) 

Authority: 5 U.S.C. 301; 28 U.S.C. 509, 510; Pub. L. 101-336, 42 U.S.C. 12186. 
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Subpart A - General 

§36.101 Purpose. 
The pmpose of this pan 

is to implement title m of 
the Americans with Disabili-
ties Act of 1990 (42 U.S.C. 
12181), which prohibits 
discrimination on the basis 
of disability by public 
accommodations and re-
quires places of public 
accommodation and com-
mercial facilities to be 
designed, constructed, and 
altered in compliance with 
the accessibility standards 
established by this pan. 

.. 

I Twemf 

ANALYim 

Subpart A - General 

Section 36.101 Purpose. 
Section 36.101 states the pmpose of the rule, which is to 

effectuate title m of the Americans with Disabilities Act of 

1990. This title prohibits discrimination on the basis of 

disability by public accommodations, requires places of public 

acc~odation and commercial facilities to be designed, 

· . construCted, and altered in compliance with the accessibility 

standards established by this part, and requires that exAJDina-

. tions or courses related to licensing or certification for profes-

sional or trade pmposes be accessible to persons with disabili-

ties. 
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§36.102 Application. 

(a) GenmJ. This pan 
applies to any-

(1) Public accommoda· 
tion; 

(2) Commercial facility; 
or 

(3) Private entity that 
offers examinations or 
courses related to applica-
tions, licensing, certifica-
tion, or credentialing for 
secondary or postsecondary 
education, professional, or 
trade purposes. 

(b) pqblic accommocia-
liam. 

(1) The requirements of 
this part applicable to public 
accommodations arc set 
forth in subpans B, C. and D 
of this pan. 

(2) The requirements of 
subparts B and C of this pan 
obligarc a public accommo-
dation only with respect to 
the operations of a place of 
public accommodation. 

(3) The requirements of 
subpart D of this pan obli-
gate a public accommoda-
tion only with respect to-

(i) A facility used as, or 
designed or consttuc1ed for 
use as, a place of public 
accommodation; or 

(ii) A facility used as, ar 

m-10 

ANALYm 
Section 36.102 Application. 

Section 36.102 specifics the range of entities and facilities 

that have obligations under the final rule. The rule applies to 

any public accommodation or commercial facility as those 
tmms arc defined in §36.104. It also applies, in accordance 

with section 309 of the ADA, to private entities th&t·offcr 
~aminations or courses related to applications, licensing, 
certification, or credentialing for secondary or postsecondary 

education, professional, or trade purposes. Except as pro-
vided in 136.206, "Retaliation or coercion," this pan does not 

apply to individuals other than public accommodations or to 

public entities. Coverage of private individuals and public 

entities is discussed in the preamble to §36.206. 

As defined in 136.104, a public accommodation is a 
private entity that owns, leases or leases to, or operates a 
place of public accommodation. Section 36.102(b)(2) em-

phasizes that the general and specific public accommodations 

requirements of subpans B and C obligate a public accommo-

dation only with respect to the operations of a place of public 

accommodation. This distinction is drawn in recognition of 

the fact that a private entity that meets the replatory defini-

tion of public accommodation could also own, lease or lease 

to, or operate facilities that arc not places of public accommo-

dadon. The rule would exceed the reach of the ADA if it 
were to apply the public accommodations requirements of 
subparts B and C to the operations of a priva1e entity that do 

not involw a place of public arcommnd•don. Similarly, 
136.102(b)(3) provides that the new CODSll'UCtion and altcr-

lliom requirements of subpart D obligate a public accommo-
dation only with respect to facilities used as, or desisned or 
consttuc1ed for use as, places of public accommodauon ar 
commercial facilities. 

On the other hand, as mandated by the ADA and rcf1cc1ed 

in 136.102(c), the new construction and alten.tions require-
ments of subpan D apply to a commercial facility whether or 

· not the facility is a place of public aa:ommodation, or is 

owned, let.R.d. leased to, or operated by a public accommoda-

tion. 

Section 36.102(c) states that the rule does not apply to 

any priva1e club, religious entity, or public entity. Each of 

these terms is defined in 136.104. 1bc exclusion of private 

clubs and religious entilies is derived from section 307 of the 

ADA; and the exclusion of public entities is based on the 
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designed and constructed for 
use as, a commercial facility. 

(c) Commercial facili-
w. The requirements of 
this part applicable to com-
mercial facilities arc set forth 
in subpan D of this part. 

(d) Examinations and 

courses. The requirements 
of this pan applicable to 

private entities that offer 
·examinations or courses as 
specified in paragraph (a) of 
this section arc set forth in 
§36.309. 

(e) Exemptions and 
exclusions. This part does 
not apply to any private club 
(except to the extent that the 
facilities of the private club 
arc made available to cus-
tomers or pattons of a place 
of public accommodation), 
or ro any religious entity or 
public entity. 

.·.· .•· 

:··· ,. 

~·.::::~:~~J~ 
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ANALYSIS 
statutory definition of public accommodation in section 301(7) 

of the ADA, which excludes entities other than private entities 

from coverage under title m of the ADA. 
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§36.103 Relationship to 
other laws. 

(a) Rule of intqpretl· 
llim· Except as otherwise 
provided in this pan. this 
pan shall not be construed to 

apply a lesser standard than 
the standards applied under 
title V of the Rehabilitation 
Act of 1973 (29 U.S.C. 791) 
or the regulations issued by 
Federal agencies pursuant to 
that title. 

(b) Section 504. This 
pan docs not affect the 
obligations of a recipient of 
Federal financial assistance 
to comply with the require-
ments of section 504 of the 
Rehabilitation Act of 1973 
(29 U.S.C. 794) and regula-
tions issued by Federal 
agencies implementing 
section 504. 

(c) Other laws. This 
pan docs not invalidate or 
limit the ICIDcdics, rights, 
and procedures of any other 
Federal laws, or State or 
local laws (including State 
common law) that provide 
greater or equal protection 
for the rights of individuals 
with disabilities or individu-
als associated with them. 

m-12 

ANALYSJS 
Section 36.103 Relationship to other laws. 

: ., · · Section 36.103 is derived from sections SOI (a) and (b) of 

~ '..'. , . . •' .. 
~;.::: ... 

the ADA. Paragraph (a) provides that, except as otherwise 
specifically provided by this pan. the ADA is not intended to 

apply lesser standards than arc required under title V of the 
Rehabilitation Act of 1973, as amended (29 U.S.C. 79.0-794), 
or the regulations implementing that title. The standards of 
title V of the Rehabilitation Act apply for purposes of the 
ADA to the extent that the ADA has not explicitly adopted a 
different standard from title V. Where the ADA explicitly 
provides a different standard from section 504, the ADA 
standard applies to the ADA, but not to section 504. For 
example, section 504 requires that all federally assisted 
programs and activities be readily accessible to and usable by 
individuals with handicaps, even if major structural alter-
ations arc necessary to make a program accessible. Title m 
of the ADA, in contrast, only requires alterations to existing 
facilities if the modifications are "readily achievable," that is, 

able to be accomplished easily and without much difficulty or 
expense. A public accommodation that is covered under both 
section 504 and the ADA is still required to meet the "pro-
gram accessibility" standard in order to comply with section 
504, but would not be in violation of the ADA unless it failed 
to make "readily achievable" modifications. On the other 
band, an entity covered by the ADA is requin:d to make 
~y achievable" modifications, even if the program can 
be made accessible without any architectural momfications. 
Thus, an entity covered by both section 504 and title m of 
the ADA must meet both the "program accessibility" require-
ment and the ~y achievable" requirement. 

Paragraph (b) makes explicit that the rule docs not affect 
the obligation of recipients of Federal financial assistance to 

comply with the J'CCluiremenu imposed under section 504 of 
the Rehabilitation Act of 1973. 

Paragraph (c) makes clear that Congress did not intend to 

displace any of the rights or remedies provided by other 
Federal laws or other State or local laws (mcluding State 
common law) that provide greater or equal pmteetion to 

::,,...... . individuals with disabilities. A plaintiff may choose to 

' ·:: ;. ... pursue claims under a State law that docs not confer greater 

substantive rights, or even confers fewer substantive rights, if 
the alleged violation is pro1Celed under the alternative law 
and the remedies are gre&1Cr. For example, assume that a 
person with a physical disability seeks damages under a State 

( 
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law that allows compensatmy and punitive damages for 
discrimination on the basis of physical disability, but docs not 
allow them on the basis of mental disability. In that situation, 
the State law would provide narrower coverage, by excluding 
mental disabilities, but broader remedies, and an individual 
covered by both laws could choose to bring in· action under 
both laws. Moreover, State ton claims confer greater rem-
edies and are not preempted by the ADA. A plaintiff may join 
a Stare ton claim to a case brought under the ADA. In such a 
case, the plaintiff must, of counc, prove all the clements of the 
State ton claim in order to prevail under that cause of action. 

A commenter had concerns about privacy requirements for 
banking transactions using telephone relay services. Title IV 
of the Act provides adequate protections for ensuring the 
confidentiality of communications ~ing the !Clay services. 

'·' , · .. ,. .. This issue is more appropriately addressed by the Federal 
Communications Commission in its regulation implementing 
title IV of the Act. 

;.·. (."·~:·::·:·} 
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§36.104 Dermitions. 

For pmposcs of this part. 
the term-

Ac means the Americans 
with Disabilities Act of 1990 
(Pub. L. 101-336, 104 Stat. 
327, 42 u.s.c. 12101-12213 
and 47 U.S.C. 225 and 611). 

Commerce means travel, 
trade, traffic, commerce, 
transportation, or communi-
cation-

(1) Among the several 
States; 

(2) Between any forcign 
country or any territory or 
possession and any State; or 

(3) Between points in 
the same State but through 
another State or forcign 
country. 

Commercial facilities 
means facilities -

(1) Whose operations 
will affect commerce; 

m-14 
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ANALYSIS 
Section 36.104 Definitions. 

0 Act." The word "Act" is used in the regulation~ refer 
to the Americans with Disabilities Act of 1990, Pub. L. 101-
336, which is also refen'Cd to as the "ADA." 

0 Commerce," The definition of 0 commerce" is identical 
to the statutory definition provided in section 301 (1) of the 
ADA. It means travel, trade, traffic, commerce, transpona-
tion, or communication among the several States, between 
any foreign country or any territory or possession and any 
State, or between points in the same State but through another 
Staie or foreign country. Commerce is defined in the same 
manner as in title D of the Civil Rights Act of 1964, which 
prohibits racial discrimination in public accommodations. 

The tenn "commerce" is used in the definition of 0 place 
of public accommodation." Acconling to that definition, one 
of the criteria that an entity must meet before it can be con-
sidered a place of public accommodation is that its operations 
affect commerce. The tenn "commerce" is similarly used in 
the definition of "commercial facility." 

The use of the phrase "operations affect commerce" 
applies the full scope of coverage of the Commerce Cause of 
the Constitution in enforcing the ADA. The Constitution 
Jives Conpess broad authority to regulale interstate com-
merce, includina the activities of local business enterprises 
(e.a., a physician's office, a neighborhood restamant, a 
laundromat, or a bakery) that affect interstate commerce 
through the purchase or sale of products manufactured in 
other Sta1CS, or by providing services to individuals from 
other States. Because of the iniegrated namrc of the national 
economy, the ADA and this final rule will have extremely 
broad application. 

"Commercial facilities" are those facilities that are in-
tended for nonresidential use by a priva1e entity and whose 
operations affect commerce. As explained under §36.401, 
"New construction," the new construction and alteration 
n:quhcments of subpart D of the rule apply to all commercial 
facilities, whether or not they are places of public accomm~ 
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(2) That arc intended for 

nonresidential use by a 
private entity; and 

(3) That arc not -

(i) Facilities that arc 
covered or expressly ex-
empted from coverage under 
the Fair Housing Act of 
1968, as amended (42 U.S.C. 
3601-3631); 

(ii) Aircraft; or 

I T1t1em I 

ANALYSIS 
dation. Those commercial facilities that arc not places of 
public accommodation arc not subject to the requirements of 
subpans Band C (e.g., those requirements concerning auxil-
iary aids and general nondiscrimination provisions). 

Congress recognized that the employees Within commer-
cial facilities would generally be protected under title I (em-
ployment) of the Act. However, as the House Committee on 
Education and Labor pointed out, "[t]o the extent that new 
facilities arc built in a manner that make[s] them accessible to 

all individuals, including potential employees, there will be 

less of a need for individual employers to engage in reasonable 
accommodations for particular employees." H.R. Rep. No. 
485, lOlst Cong., 2d Sess., pt. 2, at 117 (1990) [hereinafter 
"Education and Labor reponj. While employers of fewer 

(ill) Railroad locomo- than 15 employees arc not covered by title I's employment 

tivcs, railroad freight cars, discrimination provisions, there is no such limitation with 

railroad cabooses, commuter respect to new construction covered under title m Congress 

or intercity passenger rail chose not to so limit the new construction provisions because 

cars (including coaches, ..... .·. of its desire for a uniform requirement of accessibility in new 

dining cars, sleeping cars, *.:.,. ,:,;-" .• construction, because accessibility can be accomplished easily 
lounge cars, and food service ~:·:· :;~::'.;:::'· in the design and construction stage, and because future 

-: ~- .. « ... 

cm) •. any ~ther r_allroad cars ~&J.~I'· expansion of a business or ~ or le~e of the proJ>C?t>: to a 
descnbed m scctlon 242 of FGE larger employer or to a busmess that IS a place of public 
the Act or covered under title [ mi1, accommodation is always a possibility. 
n f th Ac -:1--.a ~ 'M!:1. 0 e t, or IAAMUGU ~: ·:';;t;:;:: .. 

rights-of-way. For pmposcs ~~l~ll. 'Ibe 11:m1 "commercial facilities" is not intended to be 
of this definition, "nil" and ~. ::r·;.} defined by dictionary or common industry definitions. In-

"railroad" have the meaning ~'::~~:t:_ eluded in this category arc factories, warehouses, office build-

givcn the 1l:m1 "railroad" in ings, and other buildings in which employment may occur. 
section 202(e) of the Federal ~;m,-. Tbc phrase, "whose operations affect commerce," is to be read 

Railroad Safety Act of 1970 ~#:' broadly, to include all types of activities reached under the 
(45 U.S.C. 431(e)). commerce clause of the Constitution. 

~ . ~~· -~ 
~-.· 

f.: 
!•.' 

Privately operated airports arc also included in the cat-
egory of commercial facilities. They arc not, however, places 
of public accommodation because they arc not terminals used 

~/.. for "specified public transpanation." (Transportation by 
, aircraft is spccifically excluded from the statutory definition of 

"'specified public transportation. j Thus, privately opcraled 
airports arc subject to the new construction and alteration 
requirements of this rule (subpart D) but not to subpans B and 
C. (Airports opcra1ed by public entities arc covered by title n 
of the Act.) Places of public accommodation located within 
airports, such as restaurants, shops, lounges, or conference 

L.~·,_~_, ... centers, however, arc covered by subparts Band C of this pan. 
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Cum;nt illepl use of 
dDm means illegal use of 
drugs that occurred recently 
enough to justify a reason-
able belief that a person's 
drug use is current or that 
continuing use is a real and 
ongoin& problem. 

Disability means. with 
respect to an individual. a 
physical or mental impair-
ment that substantially limits 
one or more of the major life 
acdvirics of such individual; 
a record of such an impair-
ment; or bein& reprded as 
havin1 such an impairment. 

m-16 

ANALYSIS 
The statute's definition of "commercial facilities" specifi-

cally includes only facilities "that are intended for nonresi-
dential use" and specifically exempts those facilities that arc 
covered or expressly exempted from coverage under 
the Fair Housing Act of 1968, as amended (42 U.S,~. 3601-
3631). The interplay between the Fair Housing Act.and the 
ADA with respect to those facilities that arc "places of public 
accommodation" was the subject of many comments and is 
addressed bi.the preamble discussion of the definition of 
"place of public accommodation." 

"Current illegal use of drugs." The phrase "current illegal 
use of drup" is used in 136.209. Its meaning is discussed in 
the preamble for that section. 

"Disability." The definition of the tcnn "disability" 
is comparable to the definition of the tcnn "individual with 
h•ndicaps" in section 7(8)(B) of the Rehabilitation Act and 
section 802(h) of the Fair Housin1 Act. The F.ducation and 
Labor Committee report makes clear that the analysis of the 
tcnn "individual with handicaps" by the Depanment of 
Health, P.ducation, and Welfare in its replations implement-
in& section 504 (42 FR 2268S (May 4, 1977)) and the analysis 
by the Depaaauent ofHousiq and Urban~ in its 
~implementing the Fair Housiq Amendments Act of 
1988 (S4 FR 3232 (Jan. 23. 1989)) should also apply fully to 

the tcnn "disability" (Education and Labor report at SO). 

1be USC of the term "disability" instead of "handicap" and 
the term "individual with a disability" insleld of "individual 
with handicaps" represents an effort by the Congress to make 
use of up-to-date, cmrently acccpled terminology. The 

· terminolol)' applied to individuals with disabilities is a very 
lisnificant and sensitive isiue. As with racial and ethnic 
tcnns. the choice of words to describe a person with a disabil-
ity is overlaid with sicrcotypes, patronizin1 attitudes, and 
other emotional connotations. Many individuals with dis-
abilities, and orpnizations rcprcscntin1 such individuals, 
object to the use of such terms as "handicapped person" or 
"the handicapped." In other recent legislation, Congress also 
recognized this shift in tcnninology. c.a., by cbanlin& the 
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(1) The phrase physical 
or mental impainncut means 

(i) Any physiological 
disorder or condition, cos-
metic disfigurement, or 
anatomical loss affecting one 
or morc of the following 
body systems: neurological; 
musculoskelctal; special 

... ·; ,;s:: .. 
: ... ·•. 
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' 
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ANALYSIS 
name of the National Council on the Handicapped to the 
National Council on Disability (Pub. L. 100-630). 

In enacting the Americans with Disabilities Act, Congress 
concluded that it was imponant for the CUITCnt legislation to 

use terminology most in line with the sensibilities of most 
Americans with disabilities. No change in definition or 
substance is intended nor should be atttibutcd to this change in 
phraSc:ology. 

The tcnn "disability" means, with respect to an individual-

(A) a physical or mental impainnent that substantially 
limits one or more of the major life activities of such indi-
vidual; 

(B) a record of such an impainnent; or 

(C) being regarded as having such an impainnent. 

If an individual meets any one of these three tests, he 
or she is considered to be an individual with a disability for 
pmposcs of coverage under the Americans with Disabilities 
Act. 

Congress adopted this same basic definition of"disability," 
first used in the Rehabilitation Act of 1973 and in the Fair 
Housing Amendments Act of 1988, for a number of reasons. 
It bu worked well since it was adopled in 1974. There is a 
substantial body of administrative intapretation and judicial 
precedent on this definition. Fmally, it would not be possible 
to guarantee comprehensiveness by providing a list of specific 
disabilities, especially because new disorders may be recog-
niml in the future, as they have since the definition was first 
established in 1974. 

Test A - A Physical or Mental Impairment That Substantially 
Limits One or More of the Major Life Activities of Such 
Individual 

Physical or mental impainnem. Under the first test, an 
individual must have a physical or mental impairment. As 
explained in paragraph (l)(i) of the definition, "impairment" 
means any physiological disorder or condition, cosmetic 
disfigurement, or anatomical loss affecting one or more of the 
following body systems: neurological; musculoskclctal; 
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sense organs; respiratory, 
including speech organs; 
cardiovascular; reproductive; 
digestive; genitourinary; 
hemic and lymphatic; skin; 
and endocrine; 

(ii) Any mental or 
psychological disorder such 
as mental rewdation, or-
ganic brain syndrome, 
emotional or mental illness, 
and specific learning dis-
abilities; 

(iii) The phrase physical 
or mental impairment in-
cludes, but is not limited to, 
such contagious and 
noncontagious diseases and 
conditions as orthopedic, 
visual, speech, and hearing 
impairments, cerebral palsy, 
epilepsy, muscular dystro-
phy, multiple sclerosis, 
cancer, heart disease, diabe-
tes, mental retardation, 
emotional illness, specific 
learning disabilities, lDV 
disease (whether symptom-
atic or asymptomatic), 
tuberculosis, drug addiction. 
and alcoholism; 

(iv) The phrase physical 
or mental impainnept docs 
not include homosexuality or 
bisexuality. 

(2) The phrase maim 
life activities means func-
tions such as caring for one's 
self, perfonning manual 
wks, walking, seeing, 
hearing, speaking, breathing, 
learning, and working. 

m-1s 
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ANALYSIS 
special sense organs (including speech organs that are not 
respiratory, such as vocal cords, soft palate, and wngue); 
respiratory, including speech organs; cardiovascular; repro-
ductive; digestive; genitourinary; hemic and lymphatic; skin; 
and endocrine. It also means any mental or psycholopcal 
disorder, such as mental retardation, organic brain syndrome, 
emotional or mental illness, and specific learning disabilities. 
This list closely tracks the one used in the regulations for 
section 504 of the Rehabilitation Act of 1973 CJ=, u. 4S 
CFR 84.3(j)(2)(i)). 

Many commenters asked that "traumatic brain injury" be 
added to the list in paragraph (l)(i). Traumatic brain injury is 
already included because it is a physiological condition 
affecting one of the listed body systems, i.e., "neurological." 
Therefore, it was unnecessary for the Department to add the 
tcnn to the regulation. 

It is not possible to include a list of all the specific condi-
tions, contagious and noncontagious diseases, or jnfcctions 
that would constitute physical or mental impairments because 
of the difficulty of ensuring the comprehensiveness of such a 
list. panicularly in light of the fact that other conditions or 
disorders may be identified in the future. However, the list of 

examples in paragraph (lXiii) of the definition includes: 
onhopedic, visual, speech and hcarin& impainncnts; cerebral 

palsy; epilepsy, muscular dysuophy, multiple sclerosis, 
cancc:r, heart disease, diabetes, mental retardation, emo1ional 
illness, specific lcaming disabilities, IDV disease (symptom-
atic or asymptomatic), tuberculosis, drug addiction, and 
alcoholism. 

The examples of "physical or mental impainncnts" in 
paragraph (1 )(iii) are the same as those contained in many 
section S04 regulations, except for the addition of the phrase 
"contagious and noncontagious" to describe the types of 

. · : diseases and conditions included, and the addition of "HIV 
disease (symptomatic or asymptomatic)" and "tuberculosis" 

to the list of examples. These additions are based on the 
ADA commincc repons, casclaw, and official legal opinions 
intciprcting section S04. In School Boani of Nassau County 

y, Arline, 480 U.S. 273 (1987), a case involving an individual 

with tuberculosis, the Supreme Court held that people with 
contagious diseases are entitled to the protections afforded by 

section 504. Following the Arline decision, this 
Depanmcnt's Office of Legal Counsel issued a legal opinion 
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(3) The phrase lw.J 

n;cord of such an impair-
mcm means has a history of, 
or has been misclassified as 
having, a mental or physical 
impainnentthatsubstantially 
limits one or more major life 
activities. 

(4) The phrase iu:: 
&ardcd as havin& an impair-
mcm means -

(i) Has a physical or 
mental impainnent that does 
not substantially limit major 
life activities but that is 
treated by a private entity as 
constituting such a limita-
tion; 

(ii) Has a physical or ;,. 
mental impairment that 
substantially limits major life 
activities only as a result of 
the attitudes of others toward · 
such impairment; or 

(iii) Has none of the 
impairments dcfum in 
paragraph (1) of this defini-
tion but is treated by a 
private entity as having such ... 
an impairmenL 

I Titlem I 
ANALYSIS 
that concluded that symptomatic HIV disease is an impairment 
that substantially limits a major life activity; therefore it has 
been included in the definition of disability under this part. 
The opinion also concluded that asymptomatic HIV disease is 
an impainnent that substantially limits a maj~ life activity, 
either because of its actual effect on the individual with HIV 
disease or because the reactions of other people to individuals 
with HIV disease cause such individuals to be treated as 
though they are disabled. .S.CC Memorandum from Douglas W. 
Kmiec, Acting Assistant Attorney General, Office of Legal 
Counsel, Deparanent of Justice, to Anhur B. Culvahouse, Jr., 
Counsel to the President (SepL 27, 1988), reprinted in Hear-
ings on S. 933, the Americans with Disabilities Act, Before 
the Subcomm. on the Handicapped of the Senate Comm. on 
Labor and Human Rcsourccs, lOlst Cong., 1st Sess. 346 (1989). 
The phrase "symptomatic or asymptomatic" was inscned in 
the final rule after "HIV disease" in tcsponse to commentcrs 
who suggested that the clarification was necessary to give full 
meaning to the Departtnent' s opinion. 

Paragraph (l)(iv) of the definition states that the phrase 
"physical or mental impainnent" does not include homosexu-
ality or bisexuality. These conditions were never considered 
impairments under other Federal disability laws. Section 
Sll(a) of the statute makes clear that they arc likewise not to 
be considered impairments under the Americans with Disabili-
ties AcL 

Physical or mental impairment does not include simple 
physical characteristics, such as blue eyes or black hair. 

:: ..... ii. 

Nor does it include environmental, cultural, economic, or 
other disadvantages, such as having a prison record, or being 
poor. Nor is age a disability. Similarly, the definition does not 
include common personality uaits such as poor judgment or a 
quick temper where these arc not symptoms of a mental or 
psychological disorder. However, a person who has these 
characteristics and also has a physical or mental impairment 
may be consideICd as having a disability for pmposes of the 

(5) The tcnn disability 
does not include -

(i) Transvestism, 
transsexualism, pedophilia. 
exhibitionism, voyeurism, 
gender identity disorders Dot 
tcsulting from physical 
impairments, or other sexual 
behavior dismdcrs; 

. Americans with Disabilities Act based on the impairmenL 

"··. w Suhstintia} limitation of a mgjor life actiyity. Under Test 
A. the impairment must be one that "substantially limits a 
major life activity." Major life activities include such things 
as caring for one's self, performing manual tasks, walking, 
seeing, hearing, speaking, breathing, learning, and working. 

., For example, a person who is paraplegic is subs1antially 
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(ii) Compulsive gam-
bling, JdeptoDllDia, or 
pyromania; or 

(iii) Psychoactive sub-
stance use disorders resulting 
from current illegal use of 
drugs. 

m-20 

ANALYm 
limited in the major life activity of walking, a person who is 

blind is substantially limited in the major life activity of 

seeing, and a person who is mentally retarded is substantially 

limited in the major life activity of learning. A person with 

traumatic brain injury is substantially limited in the. ~jor life 

activities of caring for one's self, learning, and working 

because of memory deficit, confusion, contextual difficulties, 

and inability~ reason appropriately. 

A person is considered an individual with a disability for 

purposes of Test A, the first prong of the definition, when the 

individual's important life activities arc restricted as to the 

conditions, manner, or duration under which they can be 

''' perfonncd in comparison to most people. A person with a 

minor, 1rivial impairment, such as a simple infected finger, is 

not impaired in a major life activity. A person who can walk 

for 10 miles continuously is not substantially limited in 

walking merely because, on the eleventh mile, be or she begins 

to experience pain, because most people would not be able to 

?-:~ - ..... ~. 
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walk eleven miles without experiencing some discomfort. 

The Deparunent received many comments on the JJ»' 
posed rule's inclusion of the wont "temporary" in the defini. 

tion of"disability." The preamble indicated that impairments 

are not necessarily excluded from the definition of "disabil-

ity" simply because they are 1emporary, but that the duration, 

or expected duration, of an impajnnent is one factor that may 

properly be considered in delrmlinin1 whether the impair-

ment substantially limits a major life activity. 1be preamble 

mcopill:d. however, that temporary impairments, such u a 
broken lea. are not commonly reprded as disabilities, and 

only in rare circumstances would the degree of the limitation 

and its expected duration be substantial. N~u. many 

commenters objecled to inclusion of the WOid "temporary" 
both because it is not in the statute and because it is not 

contained in the definition of "disability" set forth in the title 

I regulations of the Equal Employment Opportunity Commis-

sion (EEOC). The WOid --u:mporary" has been deleted from 

the final rule to conform with the statutory language. 1be 

question of whether a temporary impamnent is a disability 
must be resolved on a case-by-case basis, 11king into consid-

eration both the duration (or expected duration) of the impair-

ment and the extent to which it actually limits a major life 

activity of the affc=d individual. 

1be question of whether a person bas a disability should 
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ANALYSIS 
be assessed without regard to the availability of mitigating 
measures, such as reasonable modifications or auxiliary aids 
and services. For example, a person with hearing loss is 
substantially limited in the major life activity of hearing, even 
though the loss may be improved through the .~se of a hearing 
aid. Likewise, persons with impairments, such as epilepsy or 
diabetes, that substantially limit a major life activity, are 
cove~d under the first prong of the definition of disability, 
even ii the effects of the impainnent arc controlled by medica-
tion. 

Many commentcrs asked that environmental illness (also 
known as multiple chemical sensitivity) as well as allergy to 
cigarette smoke be rccognir~d as disabilities. The Dcpan-
ment, however, declines to state categorically that these types 
of allergies or sensitivities arc disabilities, because the deter-
mination as to whether an impairment is a disability depends 
on whether, given the panicular circumstances at issue, the 
impairment substantially limits one or more major life activi-
ties (or has a history of, or is regarded as having such an 

L ;::; effect). 

' Sometimes iespiralmy ar nemological funccioning is so 

k_.··. 

!' .· .• :x 
,/'. ·~-

severely affected that an individual will satisfy the require-
ments to be considered disabled under the regulation. Such an 
individual would be entitled to all of the protections affmded 
by the Act and this pan. In other cases, individuals may be 
sensitive to environmental elements or to smoke but their 
sensitivity will not rise to the level needed to constitute a 
disability. For example, their major life activity of breathin1 
may be somewhat, but not substantially, impaired. In such 
circumstances, the individuals are not disabled and arc not 
entitled to the protections of the statute despite their sensitivity 
to environmental agents. 

In sum, the determination as to whether allergies to cip-
rette smoke, or allcrgies or sensitivities characu:rized by the 

~ commenters as environmental illness are disabilities covered 
by the regulation must be made using the same cue-by-case 
analysis that is applied to all other physical or mental impair-
ments. Moreover, the addition of specific regulatory provi-
sions relating to environmental illness in the final rule would 
be inappropriate at this time pending future consideration of 
the issue by the Architectural and Transportation Barriers 
Compliance Board, the Environmental Protection Agency, and 
the Occupational Safety and Health Adminis~tion of the 
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Deparanent of Labor. 

Test B -- A Record of Such an lmpainnent 

This test is intended to cover those who have a record of 
an impairment. As explained in paragraph (3) of the rule's 

definition of disability, this includes a person who has a 
history of an· impainnent that substantially limited a major 
life activity, such as someone who has recovered from an 
impairment. It also includes persons who have been 
misclassified as having an impairment. 

This provision is included in the definition in part to 

protect individuals who have recovered from a physical or 
mental impairment that previously substantially limited them 
in a major life activity. Discrimination on the basis of such 
a past impairment is prohibited. Frequently occUJTing ex-
amples of the first group {those who have a history of an 
impairment) are persons with histories of mental or emotional 

illness, heart disease, or cancer; examples of the second group 

{those who have been misclassified as having an impairment) 
are persons who have been misclassified as having mental 
n:tardadon or mental illness. 

Test C - Bein& Rcgaded as Havina Such an Impairment 

This test, as contained in paragraph (4) of the definition, 
is intended to cover pcnons who are area= by a private 
entity or public accommodation as havin& a physical or 
mental impairment that substantially limits a major life 
activity. It applies when a person is tteatcd as if he or she has 

an impairment that substantiaJJy limits a major life activity, 
n:prdless of whether that person has an impairment. 

~i~-P~;~ Tbc Americans with Disabilities Act uses the same "re-

::~,~~::~;: gaded as" test set forth in the n:guladons implementing 

h1bfa/ ICdion 504 of the Rehabilitation Act. .5= '6L. 28 CFR 
~;::~;:~;:~;'.~=~{'.; . • • • • 
k<f}:~~:::- 42.S40(k)(2X1v) which provides· 

~· (iv) "Is~ u having 1111 ~pairment" means (A) Hu a 
~:':'::::~~=:'"'· 

' 5EEE°fa::a~E: 
f. , impairment that substantially limits major life activities only 

t::t =~~or.!:~~'::!i~~ 
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ANALYSIS 
(k)(2)(i) of this section but is treated by a recipient as having 
such an impairment. 

The perception of the private entity or public accommoda-
tion is a key clement of this test. A person wpo perceives 
himself or herself to have an impairment, but docs not have an 
impainnent, and is not treated as if he or she has an impair-
ment, is not protected under this test. A person would be 
covered under this test if a restaurant refused to serve that 
person because of a fear of "negative reactions" of others to 
that person. A person would also be covered if a public 
accommodation refused to serve a patron because it perceived 
that the patron had an impairment that limited his or her 
enjoyment of the goods or services being offered. 

For example, persons with severe bums often encounter 
discrimination in community activities, resulting in substantial 
limitation of major life activities. These persons would be 
covered under this test based on the attitudes of others towards 
the impairment, even if they did not view themselves as 
"impaired." 

The rationale for this third test, as used in the Rehabi-
litation Act of 1973, was articulated by the Supreme Court 
in Arline. 480 U.S. 273 (1987). The Court noted that, al-
though an individual may have an impairment that docs not in 
fact substantially limit a major life activity, the !Caction of 
others may prove just as disabling. "Such an impairment 
might not diminish a person's physical or mental capabilities, 
but could nevertheless substantially limit that person's ability 
to wmk as a result of the negative reactions of o~ to the 
impairmenL" Id. at 283. The Court concluded that, by includ-
ing this test in the Rehabilitation Act's definition, "Congress 
acknowledged that society's accmnulatl:d myths and fears about 
disability and disease arc as handicapping as are the physical 
limitations that flow from actual impairment." )d. at 284. 

Thus, a person who is not allowed into a public accommo-
dation because of the myths, fears, and stereotypes associated 
with disabilities would be covered under this third test whether 
or not the person's physical or mental condition would be 
considered a disability under the first or second test in the 
definition. 

If a person is refused admittance OD the basis of ID actual 
or perceived physical or mental condition, and the public 

ADA BllllllboM m-23 

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 245 of 398



I r•m=I 
Rmm.A110N 

l2m& means a controlled 
substance, as defined in 
schedules I through V of 
section 202 of the Controlled 
Substances Act (21 U.S.C. 
812). 

FacililY means all or any 
portion of buildings, sttuc· 
turcs, si~s, complexes, 
equipment, rolling stock or 
other conveyances, roads, 
walks, passageways, parking 
lots, or other rca1 or personal 
J>IOpelty, includin& the sUe 
whc:rc the building, property, 

m-24 
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accommodation can articulate no legitimate reason for the 

refusal (such as failure to meet eligibility criteria), a per-
ceived concern about admitting persons with disabilities 

could be inferred and the individual would qualify for cover-

age under the "regarded as" test. A person who is CQ~ered 

because of being regarded as having an impainnent is not 

requilcd to show that the public accommodation's pcreeption 

is inaccurate .(~.g., that he will be accepted by others, or that 

insurance rates, will not increase) in order to be admitted to 

the public accommodation. 

Paragraph (5) of the definition lists certain conditions that 

are not included within the definition of"disability." The 

excluded conditions are: transvestism, transsexualism, 

pedophilia, exhibitionism, voyeurism, gender identity disor-

ders not resulting from physical impairments, other sexual 

behavior disorders, compulsive gambling, kleptomania, 

pyromania, and psychoactive substance usc disorders result· 

ing from cmTCDt illegal usc of drugs. Unlike homosexuality 

and bisexuality, which are not considered impairments under 

either the Americans with Disabilities Act (see the definition 

of"disability," parapaph (l)(iv)) or section 504, the condi· 

tions listed in parapaph (5), except for transvestism, are not 

necessarily excluded as impairments under section 504. 
(Transvestism was excluded from the definition of disability 

for sccdon 504 by the Fair Housin& Amendments Act of 

1988, Pub. L. 100-430, 16(b).) The phrase "cmTCDt ille1al 

me of drop" used in this definition is explained in the pre-

amble to 136.209. 

-i>ru1." The definition of the term "drug" is taken from 

sccdon 510(d)(l) of the ADA. 

"Facility." "Facility" means all or any portion of build-
inp, structures, sites, complcxcs, equiplDent, rolling stock or 

other conveyances, roads, walks, passageways, puking lots, 

or other real or personal propcny, including the site where the 

building, property, structure, or cquiplDCDt is located. Com-

miuec reports made clear that the definition of facility wu 

drawn from the definition of facility in current Federal 

ieplations Cl=. u. Education andLaborieport at 114). It 

includes both indoor and outdoor areas whc:rc human-con-
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muctcd improvements, sttUcturcs, equipment, or property 
have been added to the natural environment 

The term "rolling stoek or other conveyances" was not 
included in the definition of facility in the proposed rule. 
However, commentcrs raised questions about the applicability 

- of this pan to places of public accommodation operated in 
mobile facilities (such as cruise ships, floating restaurants, or 
mobile.health units). Those places of public accommodation 
arc covered under this pan, and would be included in the 
definition of"facility." Thus the requirements of subparts B 
and C would apply to those places of public accommodation. 
For example, a covered entity could not discriminate on the 
basis of disability in the full and equal enjoyment of the 
facilities (§36.201). Similarly, a cruise line could not apply 
eligibility criteria to potential passengers in a manner that 
would screen out individuals with disabilities, unless the 
criteria arc "necessary,'' as provided in §36.301. 

However, standards for new construction and alterations of 
such facilities arc not yet included in the Americans with 
Disabilities Act Accessibility Guidelines for Buildings and 

~;;~{j\.: .. ::. : . fVW:%~ Facilities (ADAAG) adopted by §36.406 and incmporatcd in 
~ ~· ~-- . Appendix A. 1bc Depanmcnt therefore will not interpret the i· -~· · ··· new consttuction and alterations provisions of subpan D to 
:;:cy:t,/:· apply to the types of facilities discussed here, pcndin1 funhcr 
:;•,.::•;:,:,:::·:.: .11-1- of ·5 . rnmv:::." -""""'J,. .. ent lpcCI~ JCQUDelDcnts. 

l·~('i~:·~i~1:j!Jli!i. Requimncnts pcnainin1 to accessible uansponation 
~f ~~~~~~y· services pmvided by public accommodations arc included in 
fil_ti::· ··. 136.310 of this pan; ltlDdards pcnaining to accessible ve-
t::;.: '·· hlcles will be issued by the Secretary of Transportation punu-
~;.:~. . ant to section 306 of the Act, and will be codified at 49 CFR 
l " . 
~=; . Pan 37. 
- ~.-. 

~-~~_;} A public accommodation has obligations under this rule 
•~='* 'th -~.rt to . ship the tha . . k''Jt.N; WI ·-..-· a crmsc to extent t its opcranons arc 
~.. ~ thela ofthcU ·-.as m1W~\ au.,,,_ .. to ws maGU tatcs. 

r~:~;~! 1bc definition of "facility" only includes the site over 
f, ,..._ which the private entity may exercise conttol or on which a 
\'::.: .. ,. place of public accommodation or a commercial facility is 
~~w~ katcd. It does not include, for example, adjacent mads or r :'~ walks COD~~ I pu~ entity that is ~Ot subject to.this 
Ii~ part. Public cnuues arc subject to the reqmrcments of utlc D 
ita£··· of the Act. 1bc Dcpanmcnt's regulation implementing title II. 
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Dlcpl use gf dru&s 
means the use of one or 
more drugs, the possession 
or distribution of which is 
unlawful under the Con-
trolled Substances Act (21 
U.S.C. 812). The term 
"illegal use of drugs" docs 
not include the use of a drug 
taken under supervision by a 
licensed health cue profes-
sional, or other uses autho-
rized by the Controlled 
Substances Act or other 
provisions of Federal law. 

~i1!==·¥?-' 
IndiyiduaJ with a disabil- !~'.;.f14,~:_:--

~ .... t .. · ·· 
ilx means a person who has a r·-~ .. ':· 
disability. The term Hindi• r:. ;·~·: '.' 
vidual with a disability" docs · ,,., 
not include an individual 
who is currendy engaging in 
the illegal use of drugs. 
when the private entity acts 
on the basis of such use. 

ANALYSIS 
which will be codified at 28 CFR part 35. addresses the 
obligations of public entities to ensmc accessibility by pro-
viding curb ramps at pedestrian walkways. 

11IDegal use of drugs." The definition of 11illegal. µ~ of 
drugs" is taken from section SlO(d)(l) of the Act and clarifies 
that the term includes the illegal use of one or more drugs. 

"Individual with a disability" means a person who has a 
disability but docs not include an individual who is currendy 
illegally using dru1s. when the public accommodation acts on 
the basis of such use. The phrase "cunent illegal use of 
drugs" is explained in the preamble to §36.209. 

PJac;e of publie •ccom- -p]acc of public accommodation." The cerm "place of 
mndation means a facility, public accommodation" is an adaptation of the statutory 
opcmed by a private entity, ~- · definition of "public accommodation" in section 301(7) of the 
whose operations affect i -- ~ 1. ADA and appears as an clement of the ~gulatmy definition 
commerce and fall within at of public accommodation. The final rule defines "place of 
least one of the following · .. public accommodation" as a facility, operated by a private 
casegorics- entity, whose operations affect commerce and fall within at 

least one of 12 specified categories. The term "public accom-
(1) An inn, hotel. mold, modation," on the other hand. is Rscrved by the final rule for 

or other place of lodging, the private entity that owns, leases (or leases to), or operates a 
except for an establishment place of public accommodation. It is the public accommoda-
1~ within a building that ii tion, and not the place of public accommodation, that is 
conwns not more than five ~-»:~.--<-.< subject to the regulation's nondiscrimination requimnents. 
rooms for ~nt or hire and i.:;~ ~-'."'~'. Placing the obligation not to discriminate on the public 
that is actually occupied by l. accommodation, as defined in the rule, is consistent with 
the proprietor of the es~ t_~,,;:~ section 302(a) of the ADA, which places tbC obligation not to 
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lishment as the residence of 
the proprietor; 

(2) A restaurant, bar, or 
other establishment serving 
food or drink; 

(3) A motion picture 
house, theater, concert hall, 
stadium, or other place of 
exhibition or entertainment; 

(4) An auditorium, 
convention center, lecture 
hall, or other place of public 
gathering; 

(5) A bakery, grocery 
store, clothing store, hard-
ware store, shopping center, 
or other sales or rental 
establishment; 

(6) A laundromat, dry-
clcaner, bank. barber shop, 
beauty shop, travel service, 
shoe repair service, funeral 
parlor, gas station, office of 
an accountant ar lawyer, 
pharmacy' insurance office. 
professional office of a hcaldl 
care providc:r, hospital. er 
other service establishment; 

(7) A terminal, depot. or 
other station uscd for speci-
fied public ttansponation; 

(8) A museum, libzmy, 
gallery, or other place of 
public display or collection; 

(9) A park, mo, amuse-
ment park, or other place of 
recreation: 

'.•: ·.•.· ·::::~·. 

,,,;~ ;\ 
r '"~~ 1 

ANALYSIS 
discriminate on any person who owns, leases (or leases to), or 

operates a place of public accommodation. 

Facilities operated by government agencies or other public 

entities as defined in this section do not qualify as places of 

public accommodation. The actions of public entities are 
governed by title n of the ADA and will be subject to regula-

tions issued by the Department of Justice under that title. The 

receipt of government assistance by a private entity does not 

by itself preclude a facility from being considered as a place of 

public accommodation. 

The definition of place of public accommodation incorpo-

rates the 12 categories of facilities represented in the statutory 

definition of public accommodation in section 301(7) of the 
ADA: 

1. Places of lodging. 

2. Establishments serving food or drink. 

3. Places of exhibition or entertainment. 

4. Places of public aathering. 

S. Sales or rental estabUsbmeuts. 

6. Service establishments. 

7. Stations used for specified public transportation. 

8. Places of public display or collection. 

9. Places of recreation. 

~i::_:_~ 10. Places of education. 
r=-"+} 

I :::::==~ 
II?\~;~: In order to be a place of public accommodation, a facility 

f.ftrF L must be operated by a private entity, its operations must affect 
t;-:.:: ,-- commerce, and it must fall within one of these 12 categories. 
f"=~ '!~,;:;· While the list of categories is exhaustive, the ?CpreSentative 
&:ii~;=i-i= examples of facilities within each Cl!Cgory are not. Within 
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(10) A nursery, elemen-

tary, secondary, undergradu· 
ate, or postgraduate private 
school, or other place of 
education; 

(11) A day cue center, 
senior citizen center, home-
less shelter, food bank, 
adoption agency, or other 
social service center e~ 
lishment; and 

(12) A gymnasium, 
health spa, bowling alley, 
golf course, or other place of 
exercise or recreation. 

' 
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each category only a few examples arc given. The category 
of social service center establishments would include not only 

the types of establishments listed, day care centers, senior 
citiz.en ceruers, homeless shelters, food banks, adoption 
agencies, but also establishments such as substance. ~buse 
treatment centers, rape crisis centers, and halfway houses. As 

another example, the category of sales or rental establish-
ments would include an innumerable may of facilities that 
would sweep· far beyond the few examples given in the 
regulation. For example, other retail or wholesale establish-
ments selling or renting items, such as bookstores, videotape 

rental stores, car rental establishments, pct stores, and jewelry 

stores would also be covered under this category, even 
though they are not specifically listed. 

Several commenters requested clarification as to the 
coverage of wholesale establishments under the category of 
"sales or rental establishments." The Department intends for 

wholesale establishments to be covered under this category as 

places of public accommodation except in cases where they 

sell exclusively to other businesses and not to individuals. 
For example, a company that grows food produce and sup-
plies its crops exclusively to food processing corporations on 

a wholesale basis docs not become a public accommodation 

because of tbcsc uansacDons. If this company operaaes a 
road side stand where its crops arc sold to the public, the road 

side stand would be a sales establishment covcrcd by the 
ADA. Conversely, a sales establishment that markets its 
loads as --wholesale to the public" and sells to individuals 
~not be exempt from ADA coverage despite its use of 
the word --who1csale" as a marketing tr.chnique. 

Of course, a company that operaics a place of public 
arrommodation is subject to this pan only in the operation of 
that place of public accommodation. Jn the example given 
above. the wholesale produce company that opcrues a road 

. side stand would be a public accommodation only for die 
pmposcs of the operation of that stand. The company would 
be prohibited from discriminating OD the basis of disability in 
the operation of the road side stand, and it would be required 

to remove barriers to physical access to the extent that it is 

readily achievable to do so Ca §36.304); however, in the 
event that it is not readily achievable to remove bmim, for 
example, by replacing a gravel surface or repading the area 
around the stand to permit access by persons with mobility 
impairments, the company could meet its obligations through 
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alternative methods of making its goods available, such as 
delivering produce to a customer in his or her car Cl= 
§36.305). The concepts of readily achievable banier removal 
and alternatives to barrier removal are discussed funher in the 
preamble discussion of §§36.304 and 36.305 . . 

Even if a facility does not fall within one of the 12 catego-
ries, and therefore does not qualify as a place of public accom-
modation, .it still may be a commercial facility as defined in 
§36.104 and be subject to the new construction and alterations 
requirements of subpan D. 

A number of commentcrs questioned the treatment of 
residential hotels and other residential facilities in the 
Department's proposed rule. These commentcrs were essen-
tially seeking resolution of the relationship between the Fair 
Housing Act and the ADA concerning facilities that are both 
residential in nature and engage in activities that would cause 
them to be classified as "places of public accommodation" 
under the ADA. The ADA 's express exemption relating to the 
Fair Housing Act applies only to "commercial facilities" and 
not to --Places of public accommodation." 

f ,.~~(~f~'' A facility whose operations affect interstate commerce is a 
.. ·. ,. place of public accommodation for purposes of the ADA to 

··~ :.::~i:t:=n=::~~::n::!cs~ 
fuf~ the list of 12 categories in section 301(7) of the ADA. Thus, a 
f.\tkl facility that provides social services would be considered a 
¥Hi;. •sociaJ service center establishment" Similarly; the catcgmy 
ktic: . "places of lodging" would exclude solely residential facilities 
l . ·" .,.. because the nature of a place of lodging contcmplalcs the use 
f-'· ·:::: of the facility for short-ienn stays. 

~;~5':0~~ ·. 
tfii~,.. 

Many facilities, however, arc mixed use facilidcs. For 
example, in a large hotel that bas a aepamte residential apart-
ment wing, the residential wing would not be covered by the 
ADA because of the nature of the occupancy of that part of the 
facility. This residential wing would, however, be covered by 
the Fair Housing Act The separate nonresidential accommo-
dations in the rest of the hotel would be a place of lodging, 
and thus a public accommodation subject to the requirements 
of this final rule. If a hotel allows both residential and sbort-
ienn stays, but does not allocate space for these different uses 
in separate, discrete units, both the ADA and the Fair Housing 
Act may apply to the facility. Such delCmlinations will need 
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to be made on a case-by-case basis. Any place of lodging of 

the type described in paragraph ( 1) of the definition of place 

of public accommodation and that is an establishment located 

within a building that contains not more than five rooms for 
rent or hire and is actually occupied by the proprietor of the 

establishment as his or her residence is not covered by the 

ADA. (1bis exclusion from coverage docs not apply to other 

categories of public accommodations, for example, profes-

sional offices pr homeless shelters, that arc located in a 

building that is also occupied as a private residence.) 

A number of commentcrs noted that the tcnn "residential 

hotel" may also apply to a type of hotel commonly known as 

a "single room occupancy hotel." Although such hotels or 
portions of such hotels may fall under the Fair Housing Act 

,.. when operated or used as long-term residences, they arc also 

considered "places of lodging" under the ADA when guests 

·:::-::::·,, of such hotels arc free to use them on a short-term basis. In 

addition, "single room occupancy hotels" may provide social 
services to their guests, ofaen through the operation of Federal 

or Swe lflllt programs. In such a situation, the facility 

would be considered a "social service center establishment" 

and thus covered by the ADA as a place of public accommo-
dation, regudless of the length of stay of the occupants. 

A similar analysis would also be applied to other residen-
1ial facilities that provide social services, including homeless 
sbehcrs, shclu:rs for people seeking refuge from domestic 

violence, nursing homes, residential care facilities, and other 

facilities where persons may reside for varying lengths of 
1ime. Such facilities should be analymd under the Fair 

Housing Act 10 delenDinc the application of that swuie. The 

ADA. however, requires a separate and independent analysis. 

For example, if the facility, or a portion of the facility, is 

imended far or pcnnill sbon-term stays, or if it can app1opd-
llely be catcgomed as a service establishment or as a social 

service establishment, then the facility or that portion of the 
facility used far the covered pmposc is a place of public 

ICCO"'modation under the ADA. Far example, a homeless 
lhclu:r that is intended and used only for long-lelm residen-
1ial stays and that does not provide social services to its 

residents would not be covered as a place of public accom-
moderion. However, if this facility pennittcd shon-u:nn 
stays or provided social services to its residents, it would be 

covered under the ADA either as a "place of lodging" or as a 

"social se:rW:c center establishment." or as both. 
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A private home, by itself, docs not fall within any of the 
12 categories. However, it can be covered as a place of public 
accommodation to the extent that it is used as a facility that 
would fall within one of the 12 categories. For example, if a 
professional office of a dentist. doctor, or psy~~ologist is 
located in a private home, the portion of the home dedicated to 
office use (including areas used both for the residence and the 
office, e.g., the entrance to the home that is also used as the 
entrance to the professional office) would be considered a 
place of public accommodation. Places of public accommoda-
tion located in residential facilities arc specifically addressed 
in §36.207. 

If a tour of a commercial facility that is not otherwise a 
place of public accommodation, such as, for example, a 
factory or a movie studio production set. is open to the general 

,,,..... public, the route followed by the tour is a place of public 
. ,,., , .. accommodation and the tour must be operated in accordance 

;::'· .:··· .. rt,:·:·=: with the nilc's requirements for public accommodations. The 
d/,J\. place of public accommodation defined by the tour does not 

;~ ;:i.: ::.r:"m:ri:=~ .,.:.::_ 
rrn:Jq: :::f::::::;::~!

6=== :,~~ e:!. 
hi=:r:,,, tions or other areas that arc merely adjacent to, or within view 

ll1i:· :;t =:::f:~x~!;~;;; :1=:=:s~blic, 
colleagues. panncrs. customers, or consultants, the tour mute 
is not a place of public accommodation and the tour is not 

t¥.t%,,.,. subject to the iequiremcnts for public accommodations. = Public ICCllllllDCldal that recciw Fedcml financial 
m~'.mt!f usistance arc subject to the requirements of section S04 of the 
~$1 Rehabilitation Act as well as the requirements of the ADA. 

Sfl;r: . . . 
l,:r}: Private schools, mcluding elrmcntmy and secondary 
i!M4.k..;; • 
~:::·:c::::::;;:J schools, arc covered by the rule as places of public accommo-
" ······z; 
fot:~ dation. The rule itself, however, docs not Jequire a private 
~?"Ji@t,f school to provide a free appropriate education or develop an 
~ ·/ry, individnaUnd education program in accordance with regula-
[7t. tions of the Department of Education implementing section 
.. S04 of the Rehabilitation Act of 1973, as amended (34 CFR 

pan 104), and regulations implementing the Individuals with 
~M.«: Disabilities Education Act (34 CFR. pan 300). The receipt of 
f,n:~g: Federal usistance by a private school, however, would uigger 
E"'.,.;:~ application of the Dcpanmcnt of F.ducation' s regulations to 
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Priyate club means a 
privalC club or establishment 
exempicd from coverage 
under title II of the Civil 
Rights Act of 1964 (42 
U.S.C. 2000a(e)). 

Prlyate entity means a 
person or entity other than a 
public entity. 

m-32 
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ANALYSIS 
the ex1Cnt mandated by the particular type of assistance 

received. 

"Private club." The term ''private club" is defined in 

accordance with section 307 of the ADA as a private club or 

establishment exempted from coverage under title lJ of the 

Civil Rights Act of 1964. Title II of the 1964 Act exempts 

any "private club or other establishment not in fact open to 

the public, ex=J)t to the extent that the facilities of such 

establishment arc made available to the customers or patrons 

of [a place of public accommodation as def med in title II)." 

The rule, therefore, as reflected in §36.102(e) of the applica-

tion section, limits the coverage of private clubs accordingly. 

'Ibc obligations of a private club that rents space to any other 

private entity for the operation of a place of public accomm~ 

dation arc discussed further in connection with §36.201. 

In dctcnnining whether a private entity qualifies as a 

private club under title II, courts have considered such factors 

as the degree of member conttol of club opcmtions, the 

selectivity of the membership selection process, whether 

substantial membership fees are charged, whether the entity is 

operated on a nonprofit basis, the cxlCDt to which the facili-

ties are open to the public, the degree of public funding, and 

whether the club was created specifically to avoid compliance 

with the Civil Rights Act. S=, u. Tillman y. Wheaton· 
Hayep Reqeation Ass'n, 410 U.S. 431 (1973); Daniely. Paul, 

395 U.S. 298 (1969); Olmian y. I fR Hills Swim Cub. Ins,, 

495F.2d1333 (2d Cir.1974); Andmcm y. Pus Christian IsJes 

GgJf Cub. Ins,, 488 F.2d SSS (Sth Cir.1974); Smith y. 

YMCA, 462 F.2d 634 (Sth Cir.1972); Stpµt y. YMCA, 404 

F.2d 687 (Sth Cir.1968); Unitr4 Stnte' y, Richbcr1, 398 F.2d 

523 (Sth Cir.1968); Nesmith y. YMCA. 397 F.2d 96 (4th Cir. 

1968); United Stntes y. l•nsdpwne Swim Cub, 713 F. Supp. 

78S (E.D. Pa. 1989); Durbam y, Red Lake fishin1 and Hunt· 
in1 Cub. Inc;., 666 F. Supp. 954 CW .D. Tex. 1987); Ha 
Ygrk y. Ocean Cub. Ins,, 602 F. Supp. 489 (E.D.N.Y.1984); 

Bmwn y. l.gudpun Golf and O>ung:y Cub. Ins,, 573 F. Supp. 

399 (E.D. VL 1983); United Susy. Tmsrccs ofFratmaJ 

Ordc;r pf Eapes, 472 F. Supp. 117 4 (E.D. W°IS. 1979); 

Qnclius y. Benevolent Pmtestjye Ordq of Elks, 382 F. 
Supp.1182 (D. Conn.1974). 

-iarivate entity." The 1rml ~vale entity" is defined as any 

individual or entity other than a public entity. his used as pan 
of the defimrioo of"public armmmodalion".in this sec1ion. 
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Public acoommndation 
means a private entity that 

:-· : .. •· 

;:·· 
=:::: 

owns, leases (or leases to), or · ··" 
operates a place of public 
accommodation. 

Public cntiQ' means -

(1) Ally State or local 
government; 

(2) Ally depanment, 
agency, special purpose 
disaict. or other insuumen-
tality of a State or States ar 
local government; and 

(3) The National Rail-
road Passenger Cmparation, 
and any commuter authority 
(as defined in section 103(8) 
of the Rail Passenger Service 
Act (45 u.s.c. 541)). 

,,_ ... 

·:·. 

ITtt1eml 

ANALYm 
The definition adds .. individual" to the statutory definition 

of private entity ~ section 301 (6) of the ADA). This addi-
tion clarifies that an individual may be a private entity and. 
therefore, may be considered a public accommodation if he or 
she owns, leases (or leases to), or operates a place of public 

accommodation. The explicit inclusion of individuals under 

the definition of private entity is consistent with section 302(a) 

of the ADA, which broadly prohibits discrimination on the 

basis of disability by any person who owns, leases (or leases 

to), or operates a place of public accommodation. 

''Public accommodation." The term "public accommoda-
tion" means a private entity that owns, leases (or leases to), ar 
operates a place of public accommodation. The regulatory lelm, 

'-Public accommodation," corresponds to the statutory term, 

"person." in section 302(a) of the ADA. The ADA prohibits 
discrimination "by any person who owns, leases (ar leases to), or 

opcrmcs a place of public accommodation." The text of the 
regulation consequently places the ADA's nondiscrimination 

obligations on '-public accommodations" rather than on "per· 

sons" or on '-Places of public accommodation." 

As stated in l36.102(b)(2), the requirements of subparts B 

· and C obligate a public accommodation only with respect to 

the operations of a place of public accommodation. A public 

aa:ommodation must also meet the requirements of subpan D 

with respect to facilities used as, ar designed or constru=d far 
use as, places of public arcommodation or comme:rcia1 facilities. 

llJ»ublic entity." The mn "public entity" is defined in 
accordance with section 201(1) ofthe ADA as any State or 
local go~ any department. agency, special purpose 
disaict, or other insuumentality of a State or States or local 

aovcmment: and the National Railroad Passenger Cmporation. 
and any commuter authority (as defined in section 103(8) of 
the Rail Passenger Service Act). It is used in the definition of 

"private entity" in §36.104. Public entities arc excluded from 

the definition of private entity and therefore cannot qualify as 
public accommodations under this regulation. However, the 

actions of public entities are covered by title n of the ADA 
and by the Depanment's title ll regulations codified at 28 CFR 
part 35. 

ADA Hat/boot m-33 

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 255 of 398



I nt1em I 
RBool.A'DON 

P,111ificd ingqpretcr 
means an interpreter who is 
able to interpret effectively, 
accurar.ely and impartially 
both receptively and exprcs· 
sively, using any necessary 
specialiu:d vocabulary. 

RendUy adJjeyable 
means easily accomplishablc 
and able to be cmicd out 
without much difficulty or 

m-34 

ANALYSIS 
.. Qualified interpreter." The Department received sub-

stantial comment regarding the lack of a definition of "quali-
fied interpreter." The proposed rule defined auxiliary aids 
and services to include the statutory term, "qualified inter-
preters" (§36.303(b)), but did not define that term .. S.ection 
36.303 requires the use of a qualified interpreter where 
necessary to achieve effective communication, unless an 
undue burden or fundamental alteration would resulL 
Commenter5 'stated that a lack of guidance on what the term 
means would create confusion among those trying to secure 
interpreting services and often result in less than effective 
communication. 

Many commenters were concerned that, without clear 
guidance on the issue of"qualified" interpreter, the rule 
would be interpreted to mean "available, rather than quali-
fied" interpreters. Some claimed that few public accommo-
dations would understand the difference between a qualified 
interpreter and a person who simply knows a few signs or 
how to fingcrspell. 

In order to clarify what is meant by ••qualified interpreter" 
the Department has added a definition of the term to the final 
rule. A qualified interpreter means an interpreter who is able 
to inteipret effectively, accurately, and impartially both 
receptively and expressively, using any necesmy speciali7.ed 
vocabulary. 1bis definition focuses on the actual ability of 
the interpreter in a particular intetpteting context to facilitate 
effective communication between the public accommodation 
and the individual with disabilities. 

Public comment also revealed that public accommoda-
tions have at times asked persons who are deaf to provide 
family members or friends to inteipreL In certain circum-
stances, notwithstanding that the family member or friend is 
able to interpret or is a certified inteipreter, the family mem-
ber or friend may not be qualified to render the necessary 
·interpretation because of factors such as emotional or per-
sonal involvement or considerations of confidentiality that 
may adversely affect the ability to interpret .. effectively, 
accurately. and impartially." 

'1teadily achievable." The definition of--readlly achiev-
able" follows the statutmy definition of that term in aection 
301(9) of the ADA. Readily achievable means easily 
accomplisbable and able to be carried out without much 
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REGm.AnoN 
~xpcnsc. In determining 
whether an action is readily 
achievable factorS to be 
considered include-

(1) The nature and cost 
of the action needed under 
this part; 

(2) The overall financial 
:resources of the site or sites 
involved in the action; the 
number of persons employed 
at the site; the effect on 
expenses and :resources; 
legitimate safety :require-
ments that arc necessary far 
safe operation, including 
crime prevention measures; 
or the impact otherwise of 
the action upon the operation 
of the site; 

(3) The geographic 
separateness, and the admin-
istrative or fiscal ~lationship 
of the site or sites in question 
to any parent corporation or 
entity; 

(4) If applicable, the 
overall financial resources of 
any parent corporation or 
entity; the overall size of the 
parent corporation or entity 
with respect to the number of 
its employees; the number, 
type, and location of iu 
facilities; and 

(S) If applicable, the 
type of operation or opera-
tions of any parent corpora-
tion or entity, including the 
composition, suucture, and 
functions of the workfon::e of 

I Ttuem I 

ANALYSIS 
difficulty or expense. The term is used as a limitation on the 
obligation to remove baniers under §§36.304(a), 36.305(a), 
36.308(a), and 36.310(b). Further discussion of the meaning 
and application of the term ''readily achievable" may be found 

in the preamble section for §36.304. 

The definition lists factors to be considered in determining 
whether barrier removal is readily achievable in any particular 

circunistancc. A significant number of commentcrs objected 
to §36.306 of the proposed rule, which listed identical factors 

·:' .. to be considered for determining "readily achievable" and 

"undue burden" together in one section. They asserted that 
providing a consolidated section blurred the distinction be-
tween the level of effon required by a public accommodation 
under the two standards. The readily achievable standard is a 

·> 

... "lower" standard than the "undue burden" standard in terms of 

.. the level of effon required, but the factors used in determining 

whether an action is readily achievable or would result in an 
undue burden arc identical (£Education and Labor repon at 
109). Although the preamble to the proposed rule clearly 

delineated the relationship between the two standards, to 
eliminate any confusion the Department has deleted §36.306 
of the proposed rule. That section, in any event, as other 
commentcrs noted. had merely repeated the lists of factors 
contained in the definitions of readily achievable and undue 
burden. 

1bc list of factors included in the definition is derived 
from section 301(9) of the ADA. It reflects the congressional 
intention that a wide nngc of factors be considered in deter-
mining whether an action is readily achievable. It also takes 
into account that many local facilities arc owned or operated 

by parent corporations or entities that conduct operations at 

many different sites. This section makes clear that, in some 
· instances, resources beyond those of the local facility where 

tbe barrier must be removed may be relevant in determining 
whether an action is readily achievable. One must also evalu-
ale the degree to which any parent entity has resources that 
may be allocated to the local facility. 

1bc swutmy list of factors in section 301(9) of the Act 

uses the term "covered entity" to refer to the larger entity of 

which a panicular facility may be a pan. "Covered entity" is 

.s . not a defined term in the ADA and is not used consistently 
throughout the Act. The definition, therefore, substitutes the 
tam "parent entity" in place of "covered entity" in paragraphs 
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the parent corporation or 
entity. 
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ANALYSIS 
(3), (4), and (5) when refening to the larger private entity 
whose overall resources may be taken into accounL This 
usage is consistent with the House Judiciary Committee's use 
of the term ''parent company" to describe the larger entity of 
which the local facility is a part (H.R. Rep. No. 485 •. lOlst 
Cong., 2d Sess., pL 3, at 40-41, 54-SS (1990) [hereinifccr 
11Judiciary reponj). 

A numbCr of commenters asked for more specific suid· 
ance as to when and how the resources of a parent corpora-
tion or entity are to be taken into account in determining what 

. , is readily achievable. The Department believes that this 
complex issue is most appiopriately resolved on a cue-by-
case basis. As the comments reflect, there is a wide variety 
of possible relationships between the site in question and any 
parent corporation or other entity. It would be unwise to 

~. posit legal ramifications under the ADA of even generic 
~-- .... 

'•, 
:::;: . .... ... ,. 

" 
---· t . .. 

~·< •. : ': 
>· 
!. 

.. ~-.· 

!» .. ,. 
l ,", _,, 

' ' 

4,.-t: ..... 

l .. 

I t. '. : .......... · __ : 

relationships (e.g., banks involved in foreclosures or insur· 
ance companies operating as trustees or in other similar 
fiduciary relationships), because any analysis will depend so 
completely on the delliled fact situations and the exact nature 
of the legal relationships involved. 1bc final rule does, 
however, reorder the factors to be considered. This shift and 
the addition of the phrase Mjf applicable" make clear that the 
line of inquiry concerning factors will ltlrt at the site in-
volwd in the action itself. This change empbubes that the 
ovmall resources, siz.c, and operations of the parent carpara-
tion or entity should be considered to the extent appmpriatc 
in light of "the pograpbic separmness, and the adminiltta-
tive or fiscal relationship of the site or sites in question to any 
parent corporation or entity." 

Although some commentc:rs soupt more specific numeri· 
cal guidance on the definition of readily achievable, the 
Department has declined to establish in the final rule uy kind 
of numerical formula for dc1Crmining whether an IC1ion is 
readily achievable. It would be difficult to devise a specific 
ceiling on compliance costs that would take into account tbe 
vast diversity of entelprises covered by the ADA 's public 
accommodations requirements and the economic situation 
that any particular entity would find itself in at any moment. 
The final rule, therefore, implements the flexible case-by-
cue approach chosen by Conpeu. 

A number of commentc:rs requested that security consid-
erations be explicitly recogniml as a factor in detamining 
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&clipous eptity means a 
religious organindon or 
entity conttolled by a reli· 
gious organization, including 
a place of worship. 

·.:. ·· .. 

l·Titkm I 

ANALYS6 
whether a barrier removal action is readily achievable. The 
Department believes that legitimate safety req~ments, 
including crime ~vention measures, may be taken into 
account so long as they are based on actual risks and are 
necessary for safe operation of the public ac~mmodation. 
This point has been included in the definition: · · 

Some commenters urged the Department not to consider 
acts of barrier removal in complete isolation from each other 
in determining whether they are readily achievable. The 
Department believes that it is appropriate to consider the cost 
of other barrier removal actions as one factor in determining 
whether a measure is Jeadily achievable. 

"Religious entity." The tenn ''religious entity" is defined 
in accordance with section 307 of the ADA as a religious 

... · organization or entity conttolled by a religious organi:ration, 

including a place of worship. Section 36.102(e) of the rule 
states that the rule does not apply to any religious entity. 

The ADA 's exemption of religious organizations and 
religious entities controlled by religious organizations is very 

broad, encompassing a wide variety of situations. Religious 
organizations and entities conttolled by religious organizations 
have no obligations under the ADA. Even when a religious 
organi:ration carries out activities that would otherwise make it 
a public accommodation, the religious organization is exempt 
from ADA coverage. Thus, if a chmcb itself operates a day 

care ccn1Cr, a nursing home, a privaae school, er a diocesan 
school system, the operations of the cen1Cr, home, school, er 
schools would not be subject to the requirements of the ADA 

er this pan. The religious entity would not lose its exemption 
merely ~ause the services provided were open to the pneral 
public. The test is whether the chmcb or other religious 
organization operates the public accommodation, not which 
individuals receive the public accommodation's aerviccs. 

Religious entities that are controlled by religious orpnia-
tions are also exempt from the ADA 's requirements. Many 
religious organizations in the United States use lay bolJds and 
other secular or corporate mechanisms to operate schools and 

an array of social services. The use of a lay boud or other 
. mechanism does not itself remove the ADA 's religious ex-

emption. Thus, a parochial school, having religious doctrine 
in its cmriculum and sponsored by a religious order, could be 
exempt either as a religious organization or as an entity con-
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·:: ... ·.: .. ·•·. 

Service anima} means 

=~~~·°' ii 
::m~u~.:.=: ~ 
ity includin& but not limiled *'Ht '''' • • :-:·~~ ~: .:&.-.;· 
to, guiding individuals with ~}'; .. J~l 
• -!-.11 • • _ ,..-,:_ ~:·:~ .. ~: :: 
lDlpcwQ& V1110D, llKMWlg ~Mcfa~ .. ,. 

¥-~ I pulling a wheelchm or !:!'''''''::::~--~. ·: 

fetching dropped~ I 
Specified public nns- , ..... .. 

pqnation means aanspona-
tion by bus, rail, or any other 
conveyance (other than by 
aircraft) that provides the 
general public with general 

~~~~= 1 
m-38 

ANALYSIS 
trolled by a religious organiz.ation, even if it has a lay board. 
The test remains a factual one - whether the church or other 
religious organization controls the operations of the school or 
of the service or whether the school or service is itself a 
icligious organization. · 

Although a icligious organization or a religious entity that 
is controlled by a religious organization has no obligations 
under the rule, a public accommodation that is not itself a 
icligious organization, but that operates a place of public 
accommodation in leased space on the property of a religious 
entity, which is not a place of worship, is subject to the rule's 
requirements if it is not under control of a icligious organiu-
tion. When a church rents meeting space, which is not a 
place of worship, to a local community group or to a private, 
independent day care center, the ADA applies to the activities 
of the local community group and day CllC center if a lease 
exists and consideration is paid. 

"Service animal." The term "service animal" encom-
passes any guide dog, signal dog, or other animal individually 
trained to provide assistance to an individual with a disability. 
The term is used in 136.302(c), which requires public accom-
modations generally to modify policies, practices, and proce-
dures to accommodate the use of lcrvicc animals in places of 
public accommodation. 

.. Specified public transportation." The definition of 
..specified public ttansponation" is identical to the statutory 
definition in section 301(10) of the ADA. The term means 
aansponation by bus, rail, or any other conveyance (other 
than by aircraft) that provides the general public with general 
or special 1CJ'Yicc fmcluding charter service) on a regular and 
continuing basis. It is used in category (7) of the dcfmition 
of "place of public accommodation," which includes stations 
used for specified public transportation. 

The effect of this definition, which excludes aanspona-
ADA Hatlboot 
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.S.U means each of the 
several States, the District of 
Columbia, the Common-
wealth of Pueno Rico, 
Guam, American Samoa, the 
Virgin Islands, the Trust 
Tcnitory of the Pacific 
Islands, and the Common-
wealth of the Nortbem 
Mariana Islands. 

Undµe burden means 
significant difficulty or 
expense. In determining 
whether an action would 
ICSult in an undue burden. 
factors 10 be considered 
include-

(1) 1be nature and cost 
of the action needed under 
this part; 

(2) 1be overall financial 
ICSOUJ'CCS of the site or sites 
involved in the action; lhe 
number of persons employed 
at the site; the effect on 
expenses and resources; 
legitimate safety require-
ments that are necessary for 
safe operation, including 

:..· ·. 

:· 
l. 
t. 
b~~ .... v. 

I Tititml 

ANALYSIS 
tion by aircraft, is that it excludes privately operated airpons 
from coverage as places of public accommodation. However, 
places of public accommodation located within airports would 
be covered by this part. Airports that are operated by public 
entities are covered by title Il of the ADA and, if they are 
operated as part of a program receiving Fcdeial financial 
assistance, by section 504 of the Rehabilitation Act. Privately 
operated airports arc similarly covered by section 504 if they 
arc operated as part of a program recciving Federal financial 
assistance. The operations of any portion of any airport lhat 
are under the control of an air carrier are covered by the Air 
Carrier Access Act. In addition, airports arc covered as 
commercial facilities under this rule. 

"State.'' The definition of "State" is identical to the statu-
tory definition in section 3(3) of the ADA. The term is used 
in the definitions of "commerce" and "public entity" in 
§36.104. 

"Undue burden." The definition of "undue bmdcn" is 
analogous to the statutory definition of ''undue lwdsbip" in 
employment under section 101(10) of the ADA. The term 
undue burden means "significant difficulty or expense" and 
serves as a limitation on the obligation to provide auxiliary 
aids and services under 136.303 and H36.309(b)(3) and 
(c)(3). Further discussion of the meaning and application of 
the term undue burden may be found in the preamble discus-
sion of §36.303. 

The definition lists factors considered in determining 
whether provision of an auymary aid or service in any particu-
lar circumstance would result in an undue burden. The factors 
to be considered in dcu:nninin& whether an action would 
result in an undue burden are identical to those to be consid-
ered in determining whether an action is readily achievable. 
However, "readily achievable" is a lower standmd than "undue 
burden" in that it requires a lower level of effon on the pan of 
the public accommodation ~Education and Labor report at 
109). 
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crime prevention measures; 
or the impact otherwise of 
the action upon the.operation 
of the site; 

(3) The geographic 
separateness, and the admin- ·, .,. 
istrative or fiscal relationship 
of the site or sites in question 
to any parent corporation or 
entity; 

(4) If applicable, the 
overall financial resources of 
any parent corporation or 
entity; the overall si7.e of the 
parent corporation or entity 
with respect to the number of 
its employees; the number, 
typc,andlocationofits 
facilities; and 

(S) If applicable, the 
type of operation or opera-
tions of any parent cmpora-
tion or entity. includin1 the 
composition, mucture, and 
functions of the workforce of 
the parent corporation or 
entity. 

m~ 

ANALYm 
Fmthcr analysis of the factors to be considered in deter-

mining undue burden may be found in the preamble discus-
sion of the definition of the tenn "readily achievable." 

.. 

.... 
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Subpart B - General 
Requirements 

136.201 General. 

I T1t1em 1 

ANALYSIS 
Subpart B - General Requirements 

Subpart B includes general prohibitions restricting a public 

accommodation from discriminating against people with 

disabilities by denying them the opponunity to benefit from 

goods or services, by giving them unequal g<>:005 or services, 

or by giving them different or separate goods Or -services. 

These general prohibitions are patterned after the basic, gen-

eral prohibitions that exist in other civil rights laws that pro-

hibit discrimination on the basis of race, sex, color, religion, or 

national origin. 

Section 36.201 General. 
Section 36.20l(a) contains the general rule that prohibits 

, . discrimination on the basis of disability in the full and equal 

enjoyment of goods, services, facilities, privileges, advantages, 

and accommodations of any place of public accommodation. 

Full and equal enjoyment means the right to participate 

and to have an equal opponunity to obtain the same results as 

others to the extent possible with such accommodations as 

(a) Prohibition of dis-
crimination. No individual 
shall be discriminated 
against on the basis of 
disability in the full and 
equal enjoyment of the 
goods, services, facilities, 
privileges, advantages, or 
accommodations of any 
place of public accommoda-
tion by any private entity 
who owns, leues (or leases 
to), or opermes a place of 
public accommodarion. 

, . · .. may be required by the Act and these regulations. It docs not 

(b) Landlord and JMant 
iemonsihilitics, Both the 
landlord who owns the 
building that houses a place 
of public accommodarion 
and the tenant who owns or ;; '· 
operates the place of public 
accommodation are public 
accommodations subject to 
the requirements of this pan. 
As between the panics, 
allocation of responsibility 
for complying with the 
obligations of this part may 
be determined by lease or 
other contract. 

,_ mean that an individual with a disability must achieve an 

identical result or level of achievement as persons without a 

disability. For example, an exercise class cannot exclude a 

person who uses a wheelchair because he or she cannot do all 

of the exercises and derive the same result from the class as 

persons without a disability. 

Section 302(a) of the ADA states that the prohibition 

. _ against discrimination applies to .. any person who owns, leases 

(or leases to), or operates a place of public accommodation," 

and this language is reflected in 136.lOl(a). The coverage is 

quite extensive and would include sublessces, management 

companies, and any other entity that owns, leases, leases to, or 

, operates a place of public accommodation, even if the opera-

tion is only for a short time. 

The first sentence of paragraph (b) of 136.201 reiterates 

the general principle that both the landlord that owns the 

building that houses the place of public accommodation, as 

well as the tenant that owns or operates the place of public 

accommodation, are public accommodations subject to the 

requirements of this pan. Although the statutory language 

could be intelpl'Ctcd as placing equal responsibility on all 

private entities, whether lessor, lessee, or opcratar of a public 

. accommodation, the committee reports suggest that liability 
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may be allocated. Section 36.201 (b) of that section of the 
proposed rule attempted to allocate liability in the regulation 
itself. Paragraph (b)(2) of that section made a specific alloca-
tion of liability for the obligation to take readily achievable 
measures to remove bmiers, and paragraph (b)(3) m~ a 
specific allocation for the obligation to provide auxililry aids. 

Numerous commentcrs pointed out that these allocations 
would not apply in all situations. Some asserted that para-
graph (b)(2) of the proposed rule only addressed the situation 
when a lease gave the tenant the right to make alterations with 
peimission of the landlord, but failed to address other types of 
leases, e.g., those that arc silent on the right to make alter-
ations, or those in which the landlord is not permitted to enter 
a tenant's premises to make alterations. Several comment.en 
noted that many leases contain other clauses more relevant to 
the ADA than the alterations clause. For example, many 

• ' leases contain a "compliance clause," a clause which allocates 
' responsibility to a particular party for compliance with all 

:---· ,:,,. "'· relevant Federal, State, and local laws. Many comment.ers 
i·: ~· .:'." pointed out various types of relationships that were left 
~%tit,:: un•ddrcssed by the regulation, e.g., sale and leaseback er-
~J~t::f:}-:::::~;~ • • • • • • 
~i\!I':t1!''· nngrments where the landlord u a finanaal lDSUtution with 
lo- .,:::::;..- I "bili" for•'"- buildin" fra b" I.. tk,ff·-· no contl'Oa or respODSJ ty ~ g; anc ua; au.,. 
r:;~~ leases; and management companies which, at least in the hotel 
~~1' indusuy, often have contl'Ol over operations but arc unable 10 

~: . . ~i make modifications to the premises. 

i~t.lfil~•'· 
..:.;:-;::;·: .. ; 

.•. ···- ... 

Some commenters raised specific questions u 10 how the 
barrier removal allocation would work as a practical maaer. 
Plragrapb (b)(l) of the proposed rule provided that the bmden 
of making readily achievable modifications within the 1en1nt'1 

place of public accommodation would shift to the landlord 

'.1. A·\i; when the modifications were not readily achievable far the 
! ~ · -- lmlllt or when the landlord denied a tenant's request far 

permission to make such modifications. Commenu:rs noted 
, __ ,; ,,._t that the rule did not specify exactly when the burden would 
r~~ ;'· '· actually shift from tenant to landlord and whether the landlord 

-·=~~=~= 
i<;·Jl.-.. before the burden shifts. In light of the fact that readily 
i , ICbicvable removal of bmicrs can include such actions u 

! ?:a:.E~~~ 
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ANALYSIS 
The Department received widely differing comments in 

response to the preamble question asking whether landlord 
and tenant obligations should vary depending on the length of 

time remaining on an existing lease. Many suggested that 
tenants should have no responsibilities in "sh~r leases," 
which commenters defined as ranging anywh~ from 90 
days to three years. Other commenters pointed out that the 
time ~maining on the lease should not be a factor in the 
rule's ·illocation of responsibilities, but is relevant in deter-
mining what is readily achievable for the tenant. The Dcpan-

ment agrees with this latter approach and will interpret the 
rule in that manner. 

In recognition of the somewhat limited applicability of 

the allocation scheme contained in the proposed rule, para-
graphs (b)(2) and (b)(3) have been deleted from the final rule. 

The Dcpanment has substituted instead a statement that 
allocation of responsibility as between the panics for taking 

readily achievable measures to remove barriers and to pro-
vide auxiliary aids and services both in common areas and 
within places of public accommodation may be dctcnnined 

by the lease or other contractual relationships between the 

panics. The ADA was not intended to change existing 
landlord/tenant n:sponsibilities as set forth in the lease. By 
deleting specific provisions from the rule, the Deparunent 
gives full recognition to this principle. As between the 
landlmd and tenant, the extent of responsibility for panicu1ar 

obligations may be, and in many cases probably will be. 
determined by conuact. 

The suggested allocation of responsibilities contained in 
the pioposed rule may be used if appropriate in a particular 

situation. Thus, the landlmd would generally be held ICSpOD-

sible for making readily achievable changes and providing 
au.11:iHary aids and services in common areas and for modify-
ing policies, practices, or procedures applicable to all tenants, 

and the tenant would generally be n:sponsible for n:adily 
achievable changes, provision of auxiliary aids, and modifica-
tion of policies within its own place of public accommoda-
tion. 

Many commenters objected to the proposed rule's alloca-
tion of responsibility for pmviding au:dJiary aids and services 

solely to the tenant, pointing out that this exclusive allocation 
may not be 1.pprop1ia1e in the case of larger public accommo-

dations that opera1e their businesses· by renting space out to 
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smaller public accommodations. For example, large theaters 
often rent to smaller traveling companies and hospitals often 
rely on independent contractors to provide childbirth classes. 
Groups representing persons with disabilities objected to the 
proposed rule because, in their view, it permitted th~_ large 

.·. ·. . theater or hospital to evade ADA responsibilities by leasing to 

independent smaller entities. They suggested that the5e types 
of public accommodations arc not really landlords because 
they arc in the· business of providing a service, rather than 
renting space, as in the case of a shopping center or office 
building landlord. These commenters believed that responsi-
bility for providing auxiliary aids should shift to the landlord, 

::·.· . .;:····· 
~'.-;< x '.!~· 

if the landlord relies on a smaller public accommodation or 
independent contractor to provide services closely related to 

· ··~ 1thosc of the larger public accommodation, and if the needed 
ii· auxiliary aids prove to be an undue burden for the smaller 

public accommodation. The final rule no longer lists specific 
allocations to specific parties but, rather, leaves allocation of 
responsibilities to the lease negotiations. Parties arc, there-
fore, free to allocate the responsibility for auxiliary aids. 

Section 36.20l(b)(4) of the proposed rule, which provided 
that alterations by a tenant on its own premises do not ttiggcr a 
pa!h of uavel obligation on the landlord, has been moved to 

l36.403(d) of the final rule. 

f ,. ~} An entity that is not in and of itself a public accommoda-
tion, such as a ttade association or performing artist, may 
become a public accommodation when it leases space for a 
conference or perf armance at a hotel, convention center, or 
stadium. For an entity to become a public accommodation 
when it is the lessee of space, however, the Department be-
lieves that consideration in some form must be given. Thus, a 
Boy Scout ttoop that accepts donated space does not become a 
public accommodation because the troop has not .. leased" 
space, as required by the ADA. 

As a public accommodation, the uadc association or 
perfmming artist will be responsible for compliance with this 
pan. Specific responsibilities should be allocated by contract, 
but, generally, the lessee should be responsible for providing 
auxiliary aids and services (which could include interpreters, 
braille programs, etc.) for the participants in its conference or 
performance as well as for assuring that displays arc accessible 
to individuals with disabilities. 
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Some commentcrs suggested that the rule should allocate 

iesponsibilitics for areas other than removal of banicrs and 

auxiliary aids. The final rule leaves allocation of all areas to 

the lease negotiations. However, in general landlords should 

not be given responsibility for policies a tenant applies in 

operating its business, if such policies arc s0lely those of the 

tenant. Thus, if a iestaurant tenant discriminates by refusing 

to scat a pauon, it would be the tenant, and not the landlord, 

who would be iesponsible, because the discriminatory policy 

is imposed solely by the tenant and not by the landlord. If, 

however, a tenant iefuses to modify a "no pets" rule to allow 

service animals in its iestaurant because the landlord man-
dates such a rule, then both the landlord and the tenant would 

be liable for violation of the ADA when a person with a 

service dog is refused entrance. The Department wishes to 

emphasize, however, that the parties arc free to allocate 

=:-=-.. :·:·.·. scsponsibilities in any way they choose. 

Private clubs arc also exempt from the ADA. However, 

consistent with title n of the Ovil Rights Act (42 U.S.C. 

2000a(e),) a private club is considered a public accommoda-
tion to the extent that "the facilities of such establishment are 

made available to the customers or patrons" of a place of 

public accommodation. Thus, if a private club runs a day 

care center that is open exclusiwly to its own members, the 

club. like the chmch in the example above, would have no 
responsibility for compliance with the ADA. Nor would the 

day care ccmer have any responsibilities because it is pan of 

the private club exempt from the ADA. 

On the other band, if the private club rmts to a day CllC 

center that is open to the public. then the private club would 

have the same obliptions as any other public accommcxt•rion 
that functions as a landlord with respect to compliance with 

title m within the day care center. In such a situation. both 

the private club that MJeases to" a public accommodation and 

the·public accommodation lessee (the day care center) would 

be subject to the ADA. This same principle would apply if 

the private club were to rent to. for example. a bar associa-

tion. which is not generally a public accommodation but 
which. as explained above, becomes a public accommodation 

when it leases space for a confc:rencc • 
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136.202 Activides. • 
(a) Denial of pmjtjpa-

IiJm. A public accommoda-
tion shall not subject an 
individual or class of indi-
viduals on the basis of a 
disability or disabilities of 
such individual or class. 
directly. or through connc-
tual. licensing, or other 
mangcments, to a denial of 
the opportunity of the indi-
vidual or class to participate 
in or benefit from the goods. 
services, facilities. privi-
leges, advantages, or accom-
modations of a place of 
public accommodation. 

(b) Participation in 
un~uaJ bcnefiL A public 
accommodation shall not 
affonl an individual or class 
of individuals, on the basis 
of a disability or disabilities 
of such individual or class, 
directly, or through connc-
tual, licemina. or other 
arrangements, with the 
opportunity to panicip11e in 
or benefit from a Jood, 
service, facility. privilege, 
advantage, or accommoda-
tion that is not equal to that 
afforded to other individuals. 

(c) Separate benefit. A 
public accommodation shall 
not provide an individual or 
class of individuals, on the 
basis of a disability or 
disabilities of such indi-
vidual or class, directly, or 
through conaactual, licens-
in&, or other arrangements 
with a Jood. ICl'vicc, facility, 

m~ 

AN.ALYS& 
Section 36.202 Activities. 

Section 36.202 sets out the general fonns of discrimination 
prohibited by title m of the ADA. These general prohibitions 
are further rcfmed by the specific prohibitions in subpan C. 
Section 36.213 makes clear that the limitations on tne ADA 's 
requimnents contained in subpan C, such as "necessity" 
(§36.301(a)) and "safety" (§36.301(b)), are applicable to the 
prohibitions in §36.202. Thus, it is unnecessary to add these 
limitations to. §36.202 as has been requested by some 
commentm. In addition, the language of §36.202 very 
closely ttacks the language of section 302(b)(l)(A) of the Act. 
and that statutory provision docs not expressly contain these 
limitations. 

Depy participation - Section 36.202(a) provides that it is 
discriminatory to deny a person with a disability the right to 
participate in or benefit from the goods, services, facilities, 
privileges, advantages, or accommodations of a place of public 
accommodation. 

A public accommodation may not exclude persons with 
disabilities on the basis of disability for reasons other than 
those specifically set forth in this part. For example, a public 
accommodation cannot refuse to serve a person with a disabil-
ity because its insmanc:e company conditions coverage or rates 
on the absence of persons with disabilities. This is a frequent 
buis of exclusion from a variety of community activities and 
is prohibited by this pan. 

U=gua) tgndjt - Section 36.202(b) prohibits services or 
1CCOD1modations that are not equal to those provided others. 
For example, persons with disabilities must not be limited to 
ccnain ped'ormances at a theater. 

Separate benefit - Section 36.202(c) pcnnits different or 
sepmaie benefits or services only when necessary to provide 
pc:rsons with disabilities opportunities as effective as those 
jJrovided others. This paragraph permitting separate benefits 
~ necessary" should be read together with 136.203(a), 
which requires integration in "the most integrated scaina 
appropriate to the needs of the individual... The preamble to 
that section provides further guidance on separate programs. 
Thus, this section would not prohibit the designation of part-
ing spaces for persons with disabilities. 

F.ach of the tbrcc paragraphs (a)-(c) prohibits discrimina-

lb..t HIUlllboot 

( 

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 268 of 398



f 

l 

lb'.GvLAnoN 
privilege, advantage, or 
accommodation that is 
different or separate from 
that provided to other indi-
viduals, unless such action is 
necessary to provide the 
individual or class of indi-
viduals with a good. service, 
facility, privilege, advantage, 
or accommodation, or other 
opponunity that is as effec-
tive as that provided to 
others. 

(d) lndiyidua] or class of 
indiyidua]s. For purposes of 
paragraphs(a)through(c)of 
this section, the term "indi-
vidual or class of individu-
a1s•• refers to the clients or 
customers of the public 
accommodation that enters 
into the contractual, licens-
ing, or other mangement. 

;~, . . :, 

t:'.''" 

',. 

t 

[Title m I 

ANALYSIS 
tion against an individual or class of individuals "either 

directly or through contractual, licensing, or other arrange-

ments." The intent of the contraetual prohibitions of these 

paragraphs is to prohibit a public accommodation from doing 

indirectly, through a conttactual relationship, what it may not 

do directly. Thus, the "individual or class of"individuals" 

referenced in the three paragraphs is intended to refer to the 

clients and customers of the public accommodation that 

entcfed into a contractual arrangement It is not intended to 

encompass the clients or customers of other entities. A public 

accommodation, therefore, is not liable under this provision 

for discrimination that may be practiced by those with whom 

it has a conttactual relationship, when that discrimination is 

not directed against its own clients or customers. For ex-

ample, if an amusement park contracts with a food service 

company to operate its restaurants at the park, the amusement 

park is not responsible for other operations of the food ser-

vice company that do not involve clients or customers of the 

amusement park. Section 36.202(d) makes this clear by 

providing that the term "individual or class of individuals•' 

refers to the clients or customers of the public accommoda-

tion that enters into the contractual, licensing, or other ar-

rangement. 

ADA BIUl4boot 
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§36.203 Jntearatecl set· 
tinp. 

(a) General. A public 
accommodation shall afford 
goods, services, facilities, 
privileges, advantages, and 
accommodations to an 
individual with a disability 
in the most integrated setting 
appropriate to the needs of 
the individual. 

(b) Qmmunity to 

panicjpaic. Notwithstanding 
the existence of separate or 
different programs or activi-
tics provided in accordance 
with this subpart, a public 
accommodation shall not 
deny an individual with a 
disability an opportunity to 

participate in such programs 
or activities that are not 
separate or different. 

(c) Accmnmodaligns 
md serric;cs. (1) Nothing in 
this part shall be construcd to 
require an individual with a 
disability to accept an IC· 

commodation, aid. service, 
opportunity, or benefit 
available under this part that 
such individual chooses not 
to accept. 

(2) Nothing in the Act or 
this part authorU.es the 
representative or guardian of 
an individual with a disabil-
ity to decline food, water, 
medical treatment, or medi-
cal services for that indi-
vidual. 

ID-48 

: I' .... 

·:; 

;::v" 

!'.: · .. 

<-
:-:·. 

; .... -· 
·:··;.;.;-···=,,., ...... 

ANALvm 
Section 36.203 Inteeratecl settinp. 

Section 36.203 addresses the integration of persons with 
disabilities. The ADA rccogni=s that the provision of goods 
and services in an integrated manner is a fundamental tenet of 

nondiscrimination on the basis of disability. Provid:ing 
segregated accommodations and services relegates pC:rsons 
with disabilities to the status of second-class citizens. For 
example, it ~ould be a violation of this provision to require 
persons with. mental disabilities to cat in the back room of a 
restaurant or to refuse to allow a person with a disability the 
full use of a health spa because of stereotypes about the 
person's ability to participate. Section 36.203(a) states that a 
public accommodation shall afford goods, services, facilities, 
privileges, advantages, and accommodations to an individual 
with a disability in the most integrated setting appropliate to 

the needs of the individual. Section 36.203(b) specifics that, 

notwithstanding the existence of separate or different pro-
grams or activities provided in accordance with this section, 
an individual with a disability shall not be denied the oppor-
tunity to participate in such programs or activities that are not 
separate or different. Section 306.203(c), which is derived 
from section SOl(d) of the Americans with Disabilities Act, 

states that nothing in this part shall be construed to require an 
individual with a disability to accept an accommodation, aid, 

service, opportunity, or benefit that he or she chooses not to 

accept. 

Taken together, these provisions are intended to prohibit 
exclusion and segregation of individuals with disabilities and 

the denial of equal opportunities enjoyed by others, based on, 

among other things, presumptions, pattonizin1 auitudes, 
fears, and stereotypes about individuals with disabilities. 
Consistent with these standanls, public accommodations are 
rcquUed to make decisions based on facts applicable to 

individuals and not on the basis of presumptions as to what a 
clus of individuals with disabilities can or cannot do. 

Sections 36.203(b) and (c) make clear that individuals 
with disabilities cannot be denied the opportunity to partici-

pate in programs that are not separate or different This is an 
imponant and ovcrarchin& principle of the Americans with 
Disabilities Act. Separate, special, or different programs that 
are designed to provide a benefit to persons with disabilities 
cannot be used to restrict the participation of persons with 
disabilities in general, integrated activities. 
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ANALYSIS 
For example, a person who is blind may wish to decline 

participating in a special museum tour that allows persons to 
touch sculptures in an exhibit and instead tour the exhibit at 
his or her own pace with the museum's recorded tour. It is 
not the intent of this section to require the ~rson who is 
blind to avail himself or herself of the spcciaf tour. Modified 
participation for persons with disabilities must be a choice, 
not a requirement. .. 

Further, it would not be a violation of this section for an 
establishment to offer recreational programs specially de-
signed for children with mobility impairments in those 
limited circumstances. However, it would be a violation of 
this section if the entity then excluded these children from 
other recreational services made available to nondisablcd 
children, or required children with disabilities to attend only 
designated programs. 

Many commenters asked that the Department clarify a 
public accommodation's obligations within the integrated 
program when it offers a separate program, but an individual 
with a disability chooses not to participate in the separate 
program. It is impossible to make a blanket statement as to 
what level of auxiliary aids or modifications arc required in 
the integrarcd program. Rather, each situation must be 

~ =1~:·:r:~~=~ 
l. , \. will depend not only on what the individual needs but also on 

~h.· 

.: ..... . 
=~ ... : .... . -. 

the limitations set forth in subpart C. For example, it may 
constitute an undue burden for a particular public accomm~ 
dation, which provides a full-time interpreter in its special 
IUided tour for individuals with hearing impairments, to hire 
ID additional interpreter for those individuals who choose to 
attend the integrated program. The Department cannot 
identify categorically the level of assistance or aid required in 
the integrated program. 

'Ibc preamble to the proposed rule contained a statement 
that some interpreted as encouraging the continuation of 
separate schools, sheltered workshops, special recreational 
programs, and other similar programs. It is important to 
emphasize that §36.202{c) only calls for separate programs 
when such programs arc "necessary" to provide as effective 
ID opportunity to individuals with disabilities as to other 
individuals. Likewise, §36.203{a) only permits separate 
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programs when a more integrated setting would not be "appro-
priate." Separate programs arc permincd, then, in only limited 
circumstances. The sentence at issue has been deleted from 
the preamble because it was too broadly stated and had been 
erroneously in~ted as Departmental encouragem~nt of 
separate programs without qualification. · 

The proposed rule's reference in §36.203(b) to separate 
programs or idivities provided in accordance with ''this 
section" has been changed to "this subpart" in recognition of 
the fact that separate programs or activities may, in some 

k .· limited circumstances, be permitted not only by §36.203(a) 
~ht\t.::. but also by §36.202(c). 

··.:)~~~:~ 
:.: 

( · In addition, some commenters suggested that the indi-
x. ~·>'.~: .. 
):'''.''./"'' vidual with the disability is the only one who can decide 
;,:.,: :·.: H, whether a setting is "appropriate" and what the "needs" are. 
i;:':(::·::::. Others suggested that only the public accommodation can 
~%~~J}?' make these determinations. The regulation docs not give 
: .,.,..... exclusive responsibility to either party. Rather, the determina-
; ·:· 
i...,y·- tions are to be made based on an objective view, presumably I!.. one which would take Imo account views of both panics. 

Some commenters expressed conccm that §36.203(c), 
which states that nothing in the rule requires an individual 

• with a disability to accept special accommodations and ser-
fi}ti~~ vices~~ under the ADA, could~~~~ to allow 
-"' _.._.; ..... of infants or older people with disabilities to refuse 
~: ·-:-u . . 
-., . m~ =atm~t for their wants. Seen~ 3~3(~) has been 
Ir',;:\ revised to make it clear that paragraph (c) IS mapplicable to 
/:s:-~f the concem of the commenters. A new paragraph (c)(2) has 
~~·;: been added stating that nothing in the regulation authorizes the 
-: representative or guardian of an individual with a disability to 

- decline food. wucr, medical =atment. or medical services for lJf that individual. New paragraph (c) clarifies that neither the 
~fl}: ADA nor the regulation alters cmrent Federal law ensuring the 

~if;@~:L riJhts of incompetent individuals with disabilities to receive 
~--,_~;;i~'· food. water, and medical ueaunent. ~. u, Oilld Abuse 
~f.j/ Amendments of 1984 (42 U.S.C. S106a(bX10), S106g(10)); 
~:i,t;;?.:::. Rehabilitation Act of 1973, as amended (29 U.S.C 794); 
iff.!! Developmentally Disabled Assistance and Bill of RiJhts Act 
3:,~s-·· 
~\kt:": (42 u.s.c. 6042). 
•:~::~ Ir' or=.3=~~<:!!~::1:c::'..!'1<dJ 

.. .,N.·.·· nothing in the ADA requires individuals with disabilities to 
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accept special accommodations and services for individuals 
with disabilities that may segregate them: 

The Committee added this section [SOl(d)] to clarify that 
nothing in the ADA is intended to pennit dis~inatory 
treatment on the basis of disability t even when such treatment 
is rendered under the guise of providing an accommodation, 
service, aid or benefit to the individual with disability. For 
example~ a blind individual may choose not to avail himself 
or herself of the right to go to the front of a line, even if a 
particular public accommodation has chosen to offer such a 
modification of a policy for blind individuals. Or, a blind 
individual may choose to decline to participate in a special 
museum tour that allows persons to touch sculptures in an 
exhibit and instead tour the exhibits at his or her own pace 
with the museum's recorded tour. 

(Judiciary repon at 71-72.) The Act is not to be construed to 
mean that an individual with disabilities must accept special 

t:f~ii,~;~.. accommodations and services for individuals with disabilities 
~~~if~:; when that individual chooses to participate in the regular 
tWA~~ services already offered. Because medical treatment, includ-... 

ing treatment for particular conditions, is not a special accom-
modation or service for individuals with disabilities under 
section SOl(d), neither the Act nor this pan provides affirma-
tive authority to suspend such treatment Section SOl(d) is 

· ~ intended to clarify that the Act is not designed to foster 
discrimination through mandatory acceptance of special 
services when other alternatives arc provided; this concern 

~ does not reach to the provision of medical treatment for the 
disabling condition itself. 

Section 36.213 makes clear that the limitations contained 
in subpan C arc to be read into subpan B. Thus, the integra-
tion requirement is subject to the various defenses contained 

.. in subpan C, such as safety. if eligibility aiteria arc at issue 
(136~30l(b)), or fundamental alteration and undue burden, if 
the concern is provision of auxiliary aids (§36.303(a)). 
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§36.204 Administrative 
methods. 

A public accommOdation 
shall not, directly or through 
contractual or other arrange-
ments, utilize standards or 
criteria or methods of admin-
istration that have the effect 
of discrimina-ting on the 
basis of disability, or that 
perpetuate the discrimination 
of others who are subject to 
common administrative 
control. 

m-s2 

:······ 
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ANALYSIS 
Section 3'.204 Administrative methods. 

Section 36.204 specifics that an individual or entity shall 

not, directly, or through contractual or other anangemcnts, 

utili:r.e standards or criteria or methods of administration that 

have the effect of discriminating on the basis of dis~bility or 

that perpetuate the discrimination of others who arc subject to 

common administrative control. The preamble discussion of 

§36.301 add;r_'esses eligibility criteria in detail. 

Section 36.204 is derived from section 302(b)(l)(D) of 

the Americans with Disabilities Act, and it uses the same 

language used in the employment section of the ADA (sec-

tion 102(b)(3)). Both sections incorporate a disparate impact 

standard to ensure the effectiveness of the legislative mandate 

to end discrimination. This standard is consistent with the 

interpretation of section 504 by the U.S. Supreme Court in 

Alcxancicr y, Cboaic. 469 U.S. 287 (1985). The Coun in 

Cboarc explained that members of Congress made numerous 

statements dming passage of section 504 regarding eliminat-

ing architectural baniers, providing access to transportation, 

and eliminating discriminatory effects of job qualification 

procedures. The Court then noted: "'lbese statements would 

ring hollow if the resulting legislation could not rectify the 

harms tesulting from action that discriminated by effect as 

well as by desip." Id at 297 (footnote omiucd). 

or course, 136.204 is subject to the various limitations 

contained in subpan C including, for example, necessity 

Cl36.301(a)), safety (§36.301(b)), fundamental alteration 

(§36.302(a)), readily achievable (§36.304(a)), and undue 

burden (§36.303(a)). 

ADA HIUlllboolc 
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136.205 Aaoclation. 

A public accommodation 
shall not exclude or other-
wise deny equal goods, 
services, facilities, privi-
leges, advantages, accommo-
dations, or other opportuni-
ties to an individual or entity 
because of the known dis-
ability of an individual with 
whom the individual or 
entity is known to have a 
relationship or association. 

( Titkm I 

ANALYSIS 
Section 36.205 Association. 

Section 36.205 implements section 302(b)(l)(E) of the 
Act. which provides that a public accommodation shall not 
exclude or otherwise deny equal goods, services, facilities, 
privileges, advantages, accommodations, or ~ther opportuni-
ties to an individual or entity because of the known disability 
of an individual with whom the individual or entity is known 
to have a relationship or association. This section is un-
changed from the proposed rule. 

The individuals covered under this section include any 
individuals who arc discriminated against because of their 
known association with an individual with a disability. For 
example, it would be a violation of this part for a day care 
center to refuse admission to a child because his or her 
brother has HIV disease. 

This protection is not limited to those who have a familial 
relationship with the individual who has a disability. If a 
place of public accommodation refuses admission to a person 

._ with cerebral palsy and his or her companions, the compan-
ions have an independent right of action under the ADA and 
this section. 

Dming the legislative process, the term 11cntity" was 
added to section 302(b)(l)(E) to clarify that the scope of the 
provision is intended to encompass not only persons who 

~ have a known association with a person with a disability, but 
also entities that provide services to or are otherwise associ-tt. ,,.., 
&led with such individuals. This provision was intended to 
ensure that entities such as health care providers, employees 
of social service agencies, and others who provide profes-
sional services to persons with disabilities arc not subjcc:tcd to 

... "" ~ discrimination because of their professional association with 
persons with disabilities. For example, it would be a viola-
tion of this section to tcnninatc the lease of a entity operating 
an independent living center for persons with disabilities, or 

, ,,,.~ .. :.: to seek to evict a health care provider bet:ause that individual 
:. · .. ·.· 

,· ' ...... . 

or entity provides services to persons with mental impair-
ments. 
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§36.206 Retaliation or 
coercion. 

(a) No private or public 
entity shall discriminate 
against any individual 
because that individual has 
opposed any act or practice 
made unlawful by this part, 
or because that individual 
made a charge, testified, 
assisted, or participated in 
any manner in an investiga-
tion, proceeding, or hearing 
under the Act or this pan. 

(b) No private or public 
entity shall coerce, intimi-
date, threaten, or interfere 
with any individual in the 
exercise or enjoyment of, or 
on account of his or her 
having exercised or enjoyed. 
or on account of his or her 
having aided or encouraged 
any other individual in the 
exercise or enjoyment of, 
any right granied or pro-
tected by the Act or this pan. 

(c) musttations of 
conduct prohibited by this 
section include, but arc not 
limited to: 

. .-,. 
! ; -~· .... '• 

(1) Coercing an indi-
vidual to deny or limit the 
benefits, services, or advan-

l -~~~·· 
tages to which he or she is 
entitled under the Act or this ·· : ,.·.~ ' , 
pan; 

(2) Threatening, intimi-
dating, or interfering with an 
individual with a disability 
who is seeking to obtain or 
USC the goods, services, 

m-S4 

ANALYSIS 
Section 36.206 Retaliation or coercion. 

Section 36.206 implements section S03 of the ADA, 
which prohibits retaliation against any individual who exer-
cises his or her rights under the Act. This section is un-
changed from the proposed rule. Paragraph (a) of §~6.206 
provides that no private entity or public entity shall discrimi-
nate against any individual because that individual has exer-
cised his or per right to oppose any act or practice made 
unlawful by this pan, or because that individual made a 
charge, testified, assisted, or participated in any manner in an 
investigation, proceeding, or hearing under the Act or this 
pan. 

Paragraph (b) provides that no private entity or public 
entity shall coerce, intimidate, threaten, or interfere with any 
individual in the exercise of his or her rights under this part 
or because that individual aided or encouraged any other 
individual in the exercise or enjoyment of any right granted 
or protected by the Act or this pan. 

mustrations of practices prohibited by this section arc 
contained in paragraph (c), which is modeled on a similar 
provision in the regulations issued by the Department of 
Housing and Urban Development to implement the Fair 
Housing Act <= 24 CFR 100.400(c)0)). Prohibited actions 
may include: 

1) Coercing an individual to deny or limit the benefits, 
services. or advantages to which he or she is entitled under 
the Act or this pan; 

2) Threatening, intimidating, or interfering with an indi-
vidual who is seeking to obtain or usc the goods, services, 
facilities, privileges, advantages, or accommodations of a 
public accommodation; 

3) Intimidating or threatening any person because that persoli 

is assisting or encouraging an individual or group entitled to 
claim the rights granted or protected by the Act or this pan to 
exercise those rights; or 

4) Retaliating against any person because that person has 
participated in any investigation or action to enforce the Act 
orthis pan. 

This section protects not only individuals who allege a 
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R.lrmJLATION 
facilities, privileges, advan· 
tages, or accommodations of 
a public accommodation; 

(3) Intimidating or 
threatening any person 
because that person is assist· 
ing or encouraging an indi· 
vidual or group entitled to 
claim the rights granted or 
protected by the Act or this 
pan to exercise those rights; 
or 

(4) Retaliating against 
any person because that 
person has participated in 
any investigation or action to 
enforce the Act or this part. 

··· .... :. 

.,_::-:· 

i\~i~:¥J: 
w.~~f.~:~ ~-
ttH~-. 
~"" x.· .· 

,_;-,. ·:,-~ 

f, ,:·· 
';. ... ~ . 

l . 
... .,..: . ~ \• 
~~~:.-~ :k. :::::··:•;, ·-?::;-: 

~::~~::;;.~ 

I Titiem I 
ANALYSIS 
violation of the Act or this pan, but also any individuals who 
suppon or assist them. This section applies to all investiga-
tions or proceedings initiated under the Act or this part 
without regard to the ultimate resolution of the underlying 
allegations. Because this section prohibits ~y act of retalia-
tion or coercion in response to an individual's.effort to 
exercise rights established by the Act and this part (or to 
suppon the efforts of another individual), the section applies 
not oiily· to public accommodatiom that arc otherwise subject 
to this pan. but also to individuals other than public accom-
modations or to public entities. For example, it would be a 
violation of the Act and this part for a private individual, e.g., 
a restaurant customer, to harass or intimidate an individual 
with a disability in an effort to prevent that individual from 
patronizing the restauranL It would, likewise, be a violation 
of the Act and this part for a public entity to take adverse 
action against an employee who appeared as a witness on 
behalf of an indvidual who sought to enforce the Act. 
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REGlJLATION 
§36.207 Places or public 
accommodation located in 
private residences. 

(a) When a place of 
public accommodation is 
located in a private resi-
dence, the portion of the 
residence used exclusively as 
a residence is not covered by 
this pan, but that portion 
used exclusively in the 
operation of the place of 
public accommodation or 
that portion used both for the 
place of public accommoda-
tion and for residential 
purposes is covered by this 
pan. 

(b) The portion of the 
residence covered under 
parqraph (a) of this section 
extends to those elements 
used to enter the place of 
public accommodadon, 
including dJe homeowner's 
front sidewalk, if any, the 
door or entryway, and 
hallways; and those portions 
of the residence, interior or 
exterior, available to or used 
by customers or clients, 
including restrooms. 

m-s6 
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ANALYSIS 
Section 36.207 Places of public accommodation located in 

private residences. 
A private home used exclusively as a residence is not 

covered by title m because it is neither a "commercial facil-

ity" nor a "place of public accommodation." In some situa-

tions, however, a private home is not used exclusively.as a 

residence, but houses a place of public accommodation in all 

or pan of a home (e.g., an accountant who meets with his or 

her clients ai his or her residence). Section 36.207(a) pro-

vides that those portions of the private residence used in the 

operation of the place of public accommodation are covered 

by this pan. 

For instance, a home or a portion of a home may be used 

as a day care center dming the day and a residence at nighL 

If all parts of the house are used for the day care center, then 

the entire residence is a place of public accommodadon 

because no pan of the house is used exclusively as a resi-

dence. If an accountant uses one room in the house solely as 

his or her professional office, then a portion of the house is 

used exclusively as a place of public accommodation and a 

portion is used exclusively as a residence. Section 36.207 

provides that when a portion of a residence is used exclu-

sively as a residence, that portion is not coveJed by this part. 

1bus, the portions of the accoun1ant's house, other than the 

professional office and areas and spaces leading to it, are not 

coveJed by this pan. All of the requimncnts of this rule 

apply to the covered portions, includin& requirements to 

make reasonable modifications in policies, eliminaie dis-

criminatory elipbility criteria. take readily achievable mea-

sures to remove barriers or provide readily achievable alter-

natives (e.g., making house calls), provide mrmary aids and 

services and undertake only accessible new construction and 

alterations. 

Paragraph (b) was added in response to comments that 

sought clarification on the extent of coverage of the private 

residence used as the place of public accommodation. The 

final rule makes clear that the place of accommodation 

extends to all areas of the home used by clients and customen 

of the place of public accommodation. Thus, the ADA would 

apply to any door or entry way, hallways, a reS1r00m, if used 

by customers and clients; and any other ponion of the resi-

dence, interior or exterior, used by customers or clients of the 

public accommodation. This intclpretation is simply an 

application of the general rule for all public accommodations. 
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ANALYSIS 
which extends stawtory requirements to all portions of the 
facility used by customers and clients, including, if appli-
cable, JCSttooms, hallways, and approaches to the public 
accommodation. As with other public accommodations, 
barriers at the entrance and on the sidewalk leading up to the 
public accommodation, if the sidewalk is under the conttol of 
the public accommodation, must be removed if doing so is 
readily achievable. 

The Depamnent rccogni7.Cs that many businesses that 
operate out of personal residences arc quite small, often 
employing only the homeowner and having limited total 
revenues. In these circumstances the effect of ADA coverage 

l\/'· ... would likely be quite minimal. For example, because the 
f:>=:::-:. -. obligation to remove existing architectural barriers is limited 
V>- ,,.:: to those that arc easily accomplishable without much diffi-

culty or expense (£ §36.304), the range of required actions 
would be quite modesL It might not be readily achievable for 

(t -_:. _ such a place of public accommodation to remove any existing 
~: 

t-h:.r barriers. If it is not readily achievable to remove existing 
i architectural barriers, a public accommodation located in a 

. private residence may meet its obligations under the Act and 
this pan by providing its goods or services to clients or 

l ... :'. .. '... customers with disabilities through the use of altemative 
l -, measures, including delivery of goods or services in the home 

-. 
t ··;.:r 

ii ti 
~~i 

of the customer or client. to the extent that such altemalive 
measures arc readily achievable <= 136.305). 

Some commenrm asked for cllrification u to bow 1be new 
c:onsuuction and aheratioD standards of subpart D will apply to 
residences Tbc new c:onsuuction standants only apply to the 
exat that the residence or pmdon of the residence wu de-
signed or intended far use u a public eccornmodation. Thus, 
far example. if a ponion of a home is designed or conmu=d 
fer use c:xclusi'Vdy u a Jawycr'1 oflice er for use both u a 
lawyer's office and for residential purposes, then it must be 
designed in accordance with the new CODSU'UClion standants in 
the appendix. Likewise, if a homeowner is undertaking alter-
ations to conw:n all or pan of his lelidcnce to a place of public 

· ===t=:=: 
· ·· =1uircmcnts whc:n a commc:rcial facility is located in a private 

residence. That situation is now addressed in 136.401(b) of 
subpartD. 
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§36.208 Direct threat. 

(a) This pan docs not 
require a public accommoda· 
tion to pennit an individual 
to participate in or benefit 
from the goods, services. 
facilities, privileges, advan-
tages and accommodations 
of that public accommoda-
tion when that individual 
poses a direct threat to the 
health or safety of others. 

(b) Direct threat means a 
significant risk to the health 
or safety of others that 
cannot be eliminated by a 
modification of policies. 
practices, or procedures, or 
by the provision of auxiliary 
aids or services. 

(c) In determinin& 
whether an individual poses 
a direct tbreat IO the health 
or safety of others, I public 
accommodation must make 
an individnalized usess-
ment. based OD Je.8SOD&b1e 
judpient that relies on 
current medical Jcnowledp 
or on the best available 
objective evidcncc, to ascer-
tain: the nature, duralion, 
and severity of the risk; the 
probability that the potential 
injury will actually occur; 
and whether reasonable 
modifications of policies. 
practices, or procedures will 
mitigate the risk. 

m-ss 
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ANALYSJS 
Section 36.208 Direct threat. 

Section 36.208(a) implements section 302(b)(3) of the 

Act by providing that this pan docs not require a public 

accommodation to permit an individual to participate in or 

benefit from the goods, services, facilities, privileg~s. advan-

tages and accommodations of the public accommodation, if 

' · that individual poses a direct threat to the health or safety of 

,. · others. This section is unchanged from the proposed rule. 
.. 

The Department ieceivcd a significant number of com-

ments on this section. Commenters representing individuals 

with disabilities generally supported this provision, but 

suggested revisions to further limit its application. 

Commenters representing public accommodations generally 

endorsed modifications that would pennit a public accommo-

dation to exercise its own judgment in detennining whether 

ID individual poses a direct threat. 

The inclusion of this provision is not intended to imply 

that persons with disabilities pose risks to others. It is in-

tended to address concerns that may arise in this area. It 

establishes a strict standard that must be met before denying 

service to ID individual with a disability or excluding that 

individual from panicipation. 

Paragraph (b) of this section explains that a "direct threat" 

is I sipificant risk IO the health or safety of others that 

cannot be eliminated by a modification of policies, practices. 

or procedures. or by the provision of auYiUvy aids and 

services. This paragraph codifies the standard first applied by 

the Supreme Court in SdJool Boant of Nassau County y. 

ArJine. 480 U.S. 273 (1987), in which the Court held that an 

individual with a contagious dix.ase may be ID "individual 

with handicaps" under section S04 of the Rehabilitation Act. 

In ArJine. the Supreme Court recopdttd that tbcrc is a need 

to balance the interests of people with disabilities apinst 

leaitimate concerns far public safety. Although persons with 

·disabQiries are aencrally entitled to the procecUon of this pan, a 

pc:non who poses a significant risk to odie:rs may be excluded if 

rcuon1b1e mcxtificatioas to the public armmmndation 's poli-

cies, pacdces, or procedures will not eJjminaie that risk. The 

dc1ttmimtion that a person poses a direct threat to the health or 

ufcty of others may not be based on gene:ralizaboas or stc=o-

types about the cffCCIS of a panicu1ar disability; it must be 

hued on an individual assessment that confmms to the miuire-

ments of paragraph (c) of this section. 

AbA Hllllllllool: 
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Paragraph (c) establishes the test to use in determining 

whether an individual poses a direct ~at to the health or 
safety of others. A public accommodation is required to 
make an individuali7.Cd assessment, based on reasonable 
judgment that relies on current medical evi~!1ce or on the 
best available objective evidence, to determine: · the nature, 
duration, and severity of the risk; the probability that the 
potential injury will actually occur; and whether reasonable 
modifications of policies, practices, or procedures will miti-
gate the risk. This is the test established by the Supreme 
Court in Arline. Such an inquiry is essential if the law is to 
achieve its goal of protecting disabled individuals from 
discrimination based on prejudice, stereotypes, or unfounded 
fear, while giving appropriate weight to legitimate concerns, 
such as the need to avoid exposing others to significant health 
and safety risks. Making this assessment will not usually 
require the services of a physician. Sources for medical 
knowledge include guidance from public health authorities, 
such as the U.S. Public Health Service, the Centers for Dis-
ease Control, and the National Institutes of Health, including 
the National Institute of Mental Health. 

Many of the commenters sought clarification of the 
inquiry requiremenL Some suggested that public accommo-
dations should be prohibited from making any inquiries to 
determine if an individual with a disability would pose a 
direct threat to other persons. The Department believes that 
to preclude all such inquiries would be inappropriate. Under 
136.301 of this part, a public accommodation is permitted to 
establish eligibility criteria necessary for the safe operation of 
the place of public accommodation. Implicit in that right is 
the right to ask if an individual meets the criteria. However, 
any eligibility or safety standard established by a public 
accommodation must be based on actual risk, not on specula-
tion or stcimtypes; it must be applied to all clients or custom-
ers of the place of public accommodation; and inquiries must 
be limited to matters necessary to the application of the 
standard. 

Some commenters suggested that the test established in 
the Arline decision, which was developed in the context of an 
employment case, is too stringent to apply in a public accom-
modations context where interaction between the public 
accommodation and its client or customer is often very brief. 
One suggested alternative was to permit public accommoda-
tions to exercise "good faith" judgment in determining 
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ANALYSIS 
whether an individual poses a direct threat. particularly when 
a public accommodation is dealing with a client or customer 

· ·::-·· engaged in disorderly or disruptive behavior. 

The Department believes that the ADA clearly re.quires 
that any determination to exclude an individual from partici-
pation must be based on an objective standard. A public 
accommodation may establish neutral eligibility criteria as a 
condition of receiving its goods or services. As long as these 
criteria arc necessary for the safe provision of the public 
aa:ommodalion 's goods and services and applied neutrally to 

' ' all clients or customers, regardless of whether they arc indi-
viduals with disabilities, a person who is unable to meet the 
criteria may be excluded from participation without inquiry 
into the underlying reason for the inability to comply. In 
places of public accommodation such as restaurants, theaters, 
or hotels, where the contact betwccn the public accommoda-
tion and ils clients is ttansitory, the uniform application of an 
eligibility standard prccludin& violent or disruptive behavior 
by any client or customer should be sufficient to enable a 
public accommodation to conduct its business in an orderly 

-':·· .· 

manner. 

Some other commenters asked for clarification of the 
application of this provision to persons, panicularly children, 
who have short-term, contagious illnesses, such as fewn, 
influcma, or the common cold. It is common practice in 
IChools and day care seuinp to exclude pcnons with such 
illnesses unlil the symptomS subside. The Department be-
lieves that these commenters misunderstand the scope of tbis 
rule. 'Ibe ADA only prohibits discrimination against an 
individual with a disability. Under the ADA and this part, a 
•msability" is defined as a physical or mental impainnent that 
subslantially limits one or morc major life activities. Com-
mon, short-1e1m mnesscs that pmlictably resolve themselves 
within a maucr of days do not •substantially limit" a ~or 
life activity; therefore, it is not a violation of this part to 
exclude an individual from receivin& the services of a public 
1CCCJD1modation because of such uamitory illness. However, 
this part does apply to persons who have long-term illnesses. 
Any delmnination with respect to a pcnon who has a chronic 
or lon&·term illness must be made in compliance with the 
requirements of this section. 
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136.209 Diep) use of 
drup. 

(a) Gencra!. (1) Except 
as provided in paragraph (b) 
of this section, this pan docs 
not prohibit discrimination 
against an individual based 
on that individual's current 
illegal USC of drugs. 

(2) A public accomm~ 
dation shall not discriminate 
on the basis of illegal usc of 
drugs against an individual 
who is not engaging in 
current illegal usc of drugs 
and who-

(i) Has successfully 
completed a supervised drug 
rehabilitation program or has 
otherwise been rehabilitated 
successfully; )::~:i:t@:~;; 

(ii) ls participating in I ~-~,,,_~~"' 
supervised rehabilitation i ·· 
program; or ~-··=:~' -

rr:~:~~ .. ;~. 
(iii) Is erroneously wi~:r: 

regarded IS engaging in such #<"'< . 
.. 

(b) Health and dru& Mi\:&'. ==:1) i~ 
vices, or services provided in r~-:?. 

connection with dru1 reba- · 
bilitation, to an individual on ~: :- , 
the basis of that individual'• 
current illegal use of drugs. 
if the individual is otherwise 
entitled to such sc:rvices. 

(2) A drug rehabilitation 
or trcaunent propm may "" .. 

ANALYSJS 
Section 36.209 Dlepl use of drup. 

Section 36.20') effectuates section 510 of the ADA. which 
clarifies the Act's application to people who usc drugs illegally. 
Paragraph (a) provides that this pan docs not prohibit disaimi-
nation based on an individual's current illcg~ use of drugs. 

The Act and the regulation distinguish between illegal use 
of drugs and the legal use of substances, whether or not those 
substances arc "conaolled substances," as defined in the 
Conaolled Substances Act (21U.S.C.812). Some conaollcd 
substances arc prescription drugs that have legitimate medical 
uses. Section 36.209 does not affect usc of conaollcd sub-
stances pursuant to a valid prescription. under supervision by 
a licensed health care professional, or other use that is au~ 
rizcd by the Conaolled Substances Act or any other provision 
of Federal law. It does apply to illegal use of those sub-
stances, as well as to illegal use of conaolled substances that 
arc not prescription drugs. The key question is whether the 
individual's usc of the substance is illegal, not whether the 
substance has recognized legal uses. Alcohol is not a con-
aolled substance, so usc of alcohol is not addressed by 
§36.209. Alcoholics arc individuals with disabilities, subject 
to the protections of the statute. 

A distinction is also made between the usc of a substance 
and the status of being addic1ed to that substance. Addiction 
is a disability, and addicts arc individuals with disabilities 
protected by the Act. The procraion. however, docs not 
extend to actions based on the illegal use of the substance. In 
other words, an addict cannot use the fact of bis or her addic-
tion IS a defense to an action based on illegal use of drugs. 
This distinclion is not artificial. Congress intended to deny 
proiection to people who engage in the illepl usc of drugs, 
whether or not they arc addicted, but to provide proteetion to 
lddicts so long IS they arc not cmrendy using drugs. 

A third distinc1ion is the difficult one bctw=n cmrcnt use 
and former use. The definition of "current illegal use of 
drugs" in 136.104, which is based on the report of the Con-
ference Committee, ILR. Conf. Rep. No. 596, lOlst Con1.1 

2d Seas. 64 (1990), is "illegal use of drugs that occurred 
recendy enough to justify a reasonable belief that a person '1 

drug use is cunent or that continuing usc is a real and onp 
ing problem." 

Paragraph (aX2)(i) specifics that an individual who has 
ADABM&OI ID-61 
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deny participation to indi· 
viduals who engage in illegal 
usc of drugs while they are 
in the program. 

(c) Dru& icstine. (1) 
This part docs not prohibit a 
public accommodation from 
adopting or administerin1 
reasonable policies or proce· 
dures, including but not 
limited to drug tcsting, 
designed to ensure that an 
individual who formerly 
engaged in the illegal use of 
drugs is not now engaging in 
current illegal use of dru1s. 

(2) Nothing in this 
:::.:·:· ··:·:· 

paragraph (c) shall be con- :::::: .. , .. __ 
sttued to encourage, prohibit, 
rcsuiet. or authori7.c the 
conducting of testing for the 
illegal USC Of drugs. 

m-62 

ANALYm 
successfully completed a supervised drug rehabilitation 
program or has otherwise been rehabilitated successfully and 
who is not engaging in current illegal use of drugs is pro-
tected. Paragraph (a)(2)(ii) clarifies that an individual who 
is currently participating in a supervised rehabilitation pro-
gram and is not engaging in current illegal use of drugs is 

protected. Paragraph (a)(2)(iii) provides that a person who is 

enoneously regarded as engaging in current illegal usc of 
drugs, but who is not engaging in such use, is protected. 

Paragraph (b) provides a limited exception to the exclu· 
sion of current illegal users of drugs from the protections of 
the Act. It prohibits denial of health services, or services 
provided in connection with drug rehabilitation, to an indi-
vidual on the basis of current illegal use of dru1s, if the 
individual is otherwise entitled to such services. As ex-
plained further in the discussion of §36.302, a health care 
facility that specializes in a particular type of trcaanent, such 
as care of bum victims, is not n:quircd to provide drug rcbabili-
wion sc:rvices, but it cannot refuse to treat an individual's bums 
Oil the pounds that the individual is illegally using drugs. 

A commenter argued that health care providers should be 

permitted to use their medical judpient to postpone discre-
tionuy medical 1rcaDDent of individuals Wider' the influence 
of akobo1 or drugs. The regulation permits a medical practi-

tioner 10 take imD ICCOUDt an individual's use of drugs in 
delmminin1 appmprim medical ueatment. Section 36.209 
provides that lbc probibitiom OD discrimination in this pan do 
not apply when the public accommodation acts on the basis 
of cmrent illegal use of drugs. Although those prohibitions 
do apply under paragraph (b), the limitations established 
under this pan also apply. Thus. under 136.208, a health care 
provider or otbc::r public accommodation covaed under 
136.2090>) may exclude an individual whose current illegal 

usc of drugs poses a direct threat to the health or safety of 
orbc:n. and, under 136.301, a public accommodation may 
impose or apply elipbility criteria that are necessary for the 
provision of the services being offered, and may impose 
leptimale llfety requirements that are necessuy for safe 

operalion. These same limitations also apply to individuals 
with disabilities who use alcohol or i=scription drup. The 
Department bclicvcs that these provisions address this 
commenter's cona:ms. 

Other eommen1m pointed out that abstention from the wie 
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ANALYSIS 
of drugs is an essential condition for participation in some drug 
Jehabilitation programs, and may be a necessary requirement in 
inpatient or residential settings. The Department believes that 
this comment is well-fowided. Congress clearly did not intend 
to exclude from drug treatment programs the very individuals 
who need such programs because of their usc of. ~gs. In such 
a situation, however, once an individual has been admitted to a 
program, abstention may be a necessary and appropriate condi-
tion to .continued participation. The final rule therefore provides 
1hat a ciNg rehabilitation or treatment program may deny participa-
tion to individuals who use drugs while they are in the program. 

Paragraph (c) expresses Congress' intention that the Act 
be neutral with respect to testing for illegal use of drugs. 
This paragraph implements the provision in section S 1 O(b) of 
the Act that allows entities ''to adopt or adm;n;stcr reasonable 
policies or procedmcs, including but not limited to drug 
testing," that ensmc an individual who is participating in a 
supervised rehabilitation program, or who has completed such 
a program or otherwise been rehabilitated successfully, is no 
longer engaging in the illegal usc of drugs. Paragraph (c) is not 
10 be consttued to cncouragc, prohibit, rcsttict, or authmizc the 
conducting of testing far the illegal use of drugs. 

Paragraph (c) of 136.209 clarifies that it is not a violalion of 
Ibis pan to adopt or adminis=' reasonable policies or proce-
dures 10 cnsmc that an individual who fanncrly cnppd in the 
mepl 111e of drugs is not cmrently engaging in illcpl use of 
drugs. Any such policies or proczdures must. of course, be 
J'CUOMbJc, and must be designed 10 identify accurately the 
Wepl use of drugs. 1bis paragraph docs not authmiz.c inquir-
ies, 1CStS, er other proczdures that would disclose use of su~ 
sumccs tbat arc not comrollcd subsamces or arc taken under 
supervision by a licensed bcalcb care professional, or other uses 
au1horizcd by the Comrolbl Subs1anccs Act ar ocher provisicm 
of Federal law, because such uses arc not included in the 
definition of"illcgal use of drugs." 

One commenter argued that the rule should permit testing 
for lawful use of prescription drugs, but most favored the 
explanation that tests must be limited 10 unlawful usc in order 
10 avoid ICVealing the usc of prescription medicine used to 
treat disabilities. Tests revealing legal use of prescription 
drugs might violate the prohibition in 136.301 of attempts to 

nnnttt:ssarily identify the existence of a disability. 
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§36.210 Smoldnl. 
'Ibis part docs not pre-

clude the prohibition of, or 
the imposition of resuictions 
on, smoking in places of 
public accommodation. 

m-64 
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ANALYSIS 
Section 36.210 Smoking. 

Section 36.210 restates the clarification in section SOl(b) 

of the Act that the Act does not preclude the prohibition of, 

or imposition of restrictions on, smoking. Some commenters 

argued that §36.210 does not go far enough, and that the 

regulation should prohibit smoking in all places of 9'iblic 

accommodation. The reference to smoking in section SOI 

merely clarifies that the Act does not require public accom-

modations to· accommodate smokers by permitting them to 

smoke in places of public accommodations. 

I 
I 
I 
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136.211 Maintenance or 
accessible features. 

(a) A public accommo-
dation shall maintain in 
operable working condition 
those features of facilities 
and equipment that arc 
required to be readily acces-
sible to and usable by per-
sons with disabilities by the 
Act or this pan. 

(b) This section docs not 
prohibit isolated or tempo-
rary intcnuptions in service 
or access due to maintenance 
or repairs. 

I Tl*m] 

ANALYSIS 
Section 36.211 Maintenance or acceaible features. 

Section 36.211 provides that a public accommodation 
shall maintain in operable working condition those features of 
facilities and equipment that arc required to be readily acces-
sible to and usable by persons with disabilities by the Act or 
this pan. The Act requires that, to the maxiinum extent 
feasible, facilities must be accessible to, JD'1 Usable bx. 
individuals with disabilities. This section rccogni7.es that it is 
not siifficient to provide features such as accessible routes, 
elevatorS, or ramps, if those features arc not maintained in a 
manner that enables individuals with disabilities to use them. 
Inoperable elevatorS, locked accessible doors, or "accessible" 
routes that arc obstructed by furniture, filing cabinets, or 
poued plants arc neither "accessible to" nor "usable by" 
individuals with disabilities. 

Some commentcrs objected that this section appeared to 
establish an absolute requirement and suggested that language 
from the preamble be included in the text of the regulation. It 
is, of course, impossible to guarantee that mechanical devices 
will never fail to operate. Paragraph (b) of the final regula-
tion provides that this section docs not prohibit isolated or 

,iY temporary interruptions in service or access due to mainte-
,_ nance or lq)airs. 1bis paragraph is intended to clarify that 
t- . .. lelllpormy obstructions or isolalcd instances of mechanical 

failmc would not be considered violarions of the Act or this 
pen. However, allowing obstructions or "out of service" 
equipment 10 persist beyond a reasonable period of time 
would violate this part, as would repeated mechanical failures 
due to improper or inadequate maintenance. Failmc of the 
public eccommodarion to ensmc that accessible routes arc 

... p1opedy mainblincd and free of obstructions, or failmc to 
mange prompt repair of inoperable elevators or other equip-
ment intended to provide access, would also violate this pan. 

,._~· • ~J •• 

Other commentcrs requested that this section be expanded 
to include specific requirements for inspection and mainte-
nance of equipment, for uaining staff in the proper operation 

;· ~ of equipment, and for maintenance of specific items. The 
·· ::::: Deparanent believes that this section pioperly establishes the 
:::.,; .:~· general requimnent for maintaining access and that funhcr, 

more detailed requirements arc not neccswy. 
;,, ..... 

A:• ....... , 
~~~,-. 
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§36.2U Insurance. 

(a) This pan shall not be 
construed to prohibit or 
restrict-

(1) An insurer, hospital 
or medical service company, 
health maintenance organiza· 
tion, or any agent. or entity 
that administers benefit 
plans, or similar organiza· 
tions from underwritin& 
risks, classifyin& risks, or 
administering such risks that 
are based on or not inconsis-
tent with State law; or 

(2) A person or organi-
zation coverm by this pan 
from establishing, sponsor-
ing, observing or adminisu:r· 
ing the terms of a bona fide 

ANALYm 
Section 36.2U Insurance. 

The Department received numerous comments on pro-
posed §36.212. Most supportr.d the proposed regulation but 
felt that it did not go far enough in proteeting individuals 
with disabilities and persons associated with them from 
discrimination. Many commenters argued that langU'age from 

the preamble to the proposed regulation should be included in 
the text of the final regulation. Other commcntcrs argued that 
even that lmiguage was not strong enough, and that more 
stringent standards should be established. Only a few 
commentcrs argued that the Act docs not apply to insurance 
underwriting practices or the terms of insurance contracts. 
These commenters cited language from the Senate commiu.ec 
report (S. Rep. No. 116, lOlst Cong., 1st Sess., at 84-86 
(1989) [hereinafter "Senate reportj), indicating that Con· 
gress did not intend to affect existing insurance practices. 

benefit plan that are based on E~\:::l:ff 
··-..a---=un· 1 risks clas'"~ ;M'·';;·*,: 
~ Wll t -.a~• ~~>·;·/···:··,.,·:·. 

ing risks, or administering ~1~~?~~§ 

1be Department has decided to adopt the language of the 
proposed rule without change. Sections 36.212(a) and (b) 

restate section 501(c) of the Act, which provides that the Act 

shall Dot be construed to restrict cenain insurance practices 
on the pan of insurance companies and employers, as long as 
such practices·are not used to evade the pmposcs of the Act. 
Section 36.212(c) is a specific application of 136.202(a), 
which prohibits denial of participation OD the basis of disabiJ. 
ity. It pmvides that a public accommodation may not refuse 
10 serve an individual with a disability because of limitations 

on coverage or ra1es in its insurance policies ea= Judicimy 
report It 56). 

such risks that are based on ~NH 

:W."."'or inconsis1al with s- !i~ 
(3) A person or O!JIDi· 

wion covcrm by this pan 
from establishing, spODIOI'· 

ing, observing or adminisu:r· 
ing the terms of a bona fide 
benefit plan that is Dot 

subject to State laws that 
regulate insurance. 

(b) Parapapbs (a)(l), 
(2), and (3) of this section 
shall not be used as a subter-

Many commenler'S suppmred the requirements of 
136.212(c) in the proposed rule because it addressed an 

" imponam reason for denial of services by public accommoda-
tiom. One commenter argued dw services could be denied if 
the insurance coverage requilecl exclusion of people whose 
disabilities were reasonably ~Wed 10 the risks involved in 
that pmicular place of public accommodation. Sections 
36.208 and 36.301 establish cri1eria for denial of panicipation 
OD the basis of legitimate safety CODCCIDS. This parapaph 
does not prohibit consideration of such concems in insurance 
policies, but pmvides that any exclusion on the basis of 
disability must be based on the permissible critaia, rather 
than on the terms of the insurance contract. 

fuge to evade the purposes of ,.. :JC ..... , 

the Act or this part. · 

(c) A public accommo-
dation shall Dot n:fuse to 

m-66 

Language in the commiu.ec n:pons indicates that Con-
gress intended to reach insurance practices by probibitin& 
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serve an individual with a 
disability because its insur-
ance company conditions 
coverage or rates on the 
absence of individuals with 
disabilities. 
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ANALYm 
differential treattnent of individuals with disabilities in insur-
ance offered by public accommodations unless the differences 
are justified. "Under the ADA, a person with a disability 
cannot be denied insurance or be subject to different terms or 
conditions of insurance based on disability alone, if the dis-
ability docs not pose increased risks" (Senate' ~pon at 84; 
E.ducation and Labor rcpon at 136). Section SO 1 (c )( 1) of the 
Act was intended to emphasiz.c that "insurers may continue to 

sell to. and underwrite individuals applying for life, health, or 
other insurance on an individually underwritten basis, or to 

service such insurance products, so Ion& as the st1ndards use<i 
are bas4 on sgupd acruariaJ data and not on uzeculation" 
(Judiciary report at 70 (emphasis added); sec also Senate 
report at BS; F.ducation and Labor rcpon at 137). 

, ...... ,:·.'··· 1be committee iepons indicate that underwriting and 
classification of risks must be "based on sound actuarial 

.. . "'"" principles or be ielatcd to actual or :reasonably anticipated 
~}; ·, . expcriencc" Cs. w.. Judiciary rcpon at 71). Moreover, 
~. ""'.. "while a plan which limits certain kinds of coverage based on 

classification of risk would be allowed . • • , the plan may not 
<·, •. r ,._; .:.: iefuse to insure, or iefuse to continue to insure, or limit the 
f1.:; .. :· amount, extent, or kind of coverage aVallable to an individual, 
t . ... or charge a different rate for the same coverage solely because r ' ' of a physical or mental impairment, except where the tefusal, 
-.. 1imia11ion, or rate differential is based on sound actuarial 
r.····::, pinciplcs or is ld8led to aclua1 or n:asonably anticipated 
! · · .. : expc:rience" (Senare report at 85; Education and Labor report 

:«·:.· ..... ;~:·. .. at 136-37; Judiciary report at 71). The AD~ therefore, docs mi not prohibit use of leptimate actuarial considerations to justify 
~;tit~ diffen:ntial treatment of individuals with disabilities in insur-
~~w:~t; ancc. 

. 1be committee reports provide some guidance on how 
· .;_ DODdiscrimination principles in the disability rights aiea ielate 

to insurance practices. For example, a penon who is blind 
rl~:if) may DOt be denied coverage based OD blindness independent of 
. :·.;:, actuarial risk classification. With iespcct to group health 

insurance coverage, an individual with a pre-existing condition 
may be denied coverage for that condition for the period 
sptdfied in the policy, but cannot be denied coverage for 

~·- illness or injuries umclatcd to the p1e-existing condition. 
}.~:. ,,~. Also, a public accommodation may offer insmancc policies 

• =~i~=:.=:=:;. 
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The Department requested comment on the extent to 

which data that would establish statistically sound concla-
tions are available. Numerous commenters cited pervasive 
problems in the availability and cost of insurance for indi-
viduals with disabilities and parents of children wi~ disabili-
ties. No commenters cited specific data. or sources· of data, to 

support specific exclusionary practices. Several commenters 
reported that, even when statistics are available, they are 
often outdated and do not reflect current medical technology 
and ireatment methods. Concern was expressed that adequate 
efforts are not made to distinguish those individuals who are 
high users of health care from individuals in the same dia&-

;;.,·· .. , .. -. nostic groups who may be low users of health care. One 
insurer reponcd that "bard data and actuarial statistics are not 
available to provide precise numerical justifications for every 

:: .. · · '·' underwriting determination," but argued that decisions may 
be based on "logical principles generally accepted by actu-
arial science and fully consistent with state insurance laws." 
The commenter urged that the Depanment recognize the 
validity of information other than statistical data as a basis for 

~ :,,::::;~'.(; insurance determinations. 
f·; 

The most frequent comment was a recommendation that 
the final regulation should require the insurance company to 

provide a copy of the actuarial data on which its actions are 
based when requested by the applicant. Such a =iuirement 
would be beyond anything contemplmd by the Act or by 
Consress and bas therefore not been included in the 
Department's final rule. Because the lePslative history of the 

: • ADA clarifies that different treaunent of individuals with 
disabilities in insurance may be justified by sound actuarial 
data, such actuarial data will be critical to any potential 
litigation on this issue. This information would presumably 

i · ··?-:~'. be obtainable in a comt proceedin& where the insurer's 
i" · - ' - actuarial data was the basis for different treaunent of persons 
~ . . ·~ ~ with disabilities. In addition, under some State replatory 
~ ·"' . · schemes, insurers may have to file such actuarial information 
~ , · with the State regulatory agency and this information may be 
· ·"" · · obtainable at the State level. 

b~>··.; 
i :~ ' 
~- .. ~: .. · ~ ,·· 

V'" z..:,'·-:., ... · •'. 

I 
~~:::~:~:{:\·~~::· 
~;-;·:-:-;-:-:-..... 

A few commenters representing the insurance industry 
conceded that underwriting practices in life and health insur-
IDCC are clearly covered, but argued that pmpeny and casu-
alty insurance are not c:overcd. The Depanmcnt secs no 
reason for this distinction. Although life and health insmance 
arc the areas where the regulation will have its pealelt 

I 
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ANALYSJS 
application, the Act applies equally to unjustified discrimina-

tion in all types of insurance provided by public accommoda-

tions. A number of commentcrs, for example, reported clifti-

culties in obtaining automobile insurance because of their 

disabilities, despite their having good driving~-

m.s 
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I 
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§36.213 Relationship of 
subpart B to subparts C 
and D of tbis part. 

Subpan B of this pan 
sets fonh the general prin-
ciples of nondiscrimination 
applicable to all entities 
subject to this part. Subparts 
C and D of this pan provide 
guidance on the application 
of the statute to specific 
situations. The specific 
provisions. including the 
limitations on those provi-
sions. control over the 
general provisions in circum- .,, 

::;: 
stances where both specific ,,.,, ... 
and general provi_Sions apply. ~·:,;;:::.::;::; .. :: 
1136.214-36.300. ,., ...... , .. 

~·"·:.:;.r,:: .. 
(Raerved) r ·- '''·'=·=· 

m-10 

,. 
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ANALYS& 
Section 36.213 Relationship of subpart B to subparts C 
andD. 

This section explains that subpart B sets fonh the general 
principles of nondiscrimination applicable to all entities 
subject to this regulation. while subpans C and D provide 
guidance on the application of this pan to specific situations. 
The specific provisions in subpans C and D. including the 
limitations on .those provisions. control over the general 
provisions in circumstances wh~ both specific and general 
provisions apply. Resort to the general provisions of subpart 
B is only appropriate where there arc no applicable specific 
rules of guidance in subpans C or D. This interaction be-
tween the specific requirements and the general requirements 
operates with regard to contractual obligations as well. 

One illustration of this principle is its application to the 
obligation of a public accommodation to provide access to 
services by removal of architectural barriers or by alternatives 
to barrier removal. The general requirement. established in 
subpatt B by 136.203. is that a public accommodation must 
provide its services to individuals with disabilities in the most 
intepied setting appropriate. 'Ibis general requirement 
would appear to ca1egorically prohibit "sepcpted .. seatin& 
for pc:nons in wheelchairs. Section 36.304, however, only 
mqailw rcmoval of arcbitectunl barriers 10 the extent that 
mnoval is ~Y achievable." If pmvjdina access to all 
an:u of a restaurant. for examp)c, would not be ~y 
acbievable," a public accommodation may provide access to 
selecled an:u only. Allo.136.305 provides that, wbcle 
barier rcmoval is not readily achievable, a public accommo-

. dation may use alternative, readily achievable methods of 
making services available, such as curbside sc:rW:e or home 
ddiYeJy. 1bus, in this manner, the specific ICQuircmcnts of 
1136.304 and 36.305 control over the aene:ral mquirement of 
136.203. 

ADAHMboot 
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Subpart C - Specific 
Requirements 

§36.301 Eligibility criteria. 
(a) General. A public 

accommodation shall not 
impose or apply eligibility 
criteria that screen out or 
tend to screen out an indi-
vidual with a disability or 
any class of individuals with 
disabilities from fully and 
equally enjoying any goods, 
services, facilities, privi-
leges, advantages, or accom-
modations, unless such 
criteria can be shown to be 
necessary for the provision 
of the goods, services, 
facilities, privileges, advan-
tages, or accommndadons 
being offc:rcd. 

I Tit1em I 

ANALYE 
Subpart C - Specific Requirements 

Jn general, subpan C implements the "specific prohibi-
tions" that comprise section 302(b)(2) of the ADA. It also 
addresses the requirements of section 309 of ~e ADA regard-
ing examinations and courses. · · 

Section 36.301 Eligibility criteria. 
sCC:·tion 36.301 of the rule prohibits the imposition or 

application of eligibility criteria that screen out or tend to 

screen out an individual with a disability or any class of 
individuals with disabilities from fully and equally enjoying 
any goads, services, facilities, privileges, advantages, and 
accommodations, unless such criteria can be shown to be 

necessary for the provision of the goods, services, facilities, 
privileges, advantages, or accommodations being offered. 
This prohibition is based on section 302(b)(2)(A)(i) of the 
ADA. 

, h would violate this section to establish exclusive or 
~· "'- . 

Mt~?/ segregative eligibility criteria that would bar, for example, all 
" persons who are deaf from playing on a golf course or all 

kr:C ~~m; individuals with cerebral palsy from attending a movie theater, 
@j1filf or limit the seating of individuals with Down's syndrome to 

tiitf.l. only particular areas of a restamant. The wishes, tastes, or 
~-~: '"J. preferences of other customers may not be asscncd to justify 

t;~-- criteria that would exclude or segregate individuals with 
: ~ . disabilities. (b) Safety. A public 

acc:ommodation may impose 
legitimate safety require-
ments that are necessary far 
safe operation. Safety 
requirements must be based ' 
OD actual risks and Dot OD 
mere speculation, ~ 
types, or gcneramations 

--••• y 

":~·'Y-·· 

Section 36.301 also prohibits attempts by a public accom-
mndadcxi ID U"""'CCssarily identify the existence of a disabil-

ity; far example. it would be a violation of this section far a 
"' ~tail stare 10 require an individual to State on a credit applica-

lion whether the applicant has epilepsy, mental illness, or any 
other disability, or ro inquire unnecessarily whether an indi-
vidual has HIV disease. 

about individuals with 
disabilities. 

(c) Otams. A public 
accommodation may not 
impose a surcharge on a 
particular individual with a 
disability or any group of 
individuals with disabilities 
10 cover the costs of mca-

Section 36.301 also prohibits policies that unnecessarily 
impose requirements or burdens on individuals with disabili-

ties that are not placed on others. For example, public accom-
modations may not require that an individual with a disability 

be accompanied by an attendant. As provided by §36.306, 
however, a public accommodation is not required to provide 

services of a personal nature including assistance in toileting, 

eating, or dressing. 
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REGIJLA'nON 
sures, such as the provision 
of auxiliary aids, barrier 
removal, alternatives to 
barrier removal, and rea-
sonable modifications in 
policies, practices, or 
procedures, that arc re-
quired to provide that 
individual or group with 
the nondiscriminatory 
treatment required by the 
Act or this pan. 

m-12 

ANALYS& 
Paragraph (c) of §36.301 provides that public accommo-

dations may not place a surcharge on a particular individual 
with a disability or any group of individuals with disabilities 
to cover the costs of measures, such as the provision of 
auxiliary aids and services, banier removal, alternatives to 
barrier removal, and reasonable modifications in policies, 
practices, and procedures, that arc required to provide that 
individual or goup with the nondiscriminatory treatment 
required by the Act or this pan. 

A number of commentcrs inquired as to whether deposits 
required for the use of auxiliary aids, such as assistivc listen-
ing devices, arc prohibited surcharges. It is the Department's 
view that reasonable, completely refundable, deposits arc not 
to be considered surcharges prohibited by this section. Re-
quiring deposits is an impmtant means of ensuring the availabil-
ity of equipment neccssmy to ensure compliance with the ADA. 

,. ,_ Other commcntcrs sought clarification as to whether 
t· __ ,,.,~,.,,,. 136.301(c) prohibits professionals from charging for the 
w't\::W additional time that it may take in certain cases to provide 
:~~:::.:'·"t'·::~ services to an individual with disabilities. The Department 

.· .. 
~-­:: ... 
}. 

~. 

does not intend 136.301(c) to prohibit professionals who bill 
on the basis of time from charging individuals with disabili-
ties on that basis. However, fees may not be charged for the 
provision of ammary aids and services, banier removal, 

- al=natives to barrier removal, reasonable modifications in 
policies, practices, and p1ocedures, or any other measures 
necessary to ensure compliance with the ADA. 

Other commentcrs inquired as to whether day care centers 
may charge for ex1l'a services provided to individuals with 
disabilities. As awed above, §36.302(c) is intended only to 
prohibit charges for measures necessary to achieve compli-
ance with the ADA. 

Another commenter asserted that charges may be assessed 
for home delivery provided as an alternative to banier re-
moval under §36.305, when home delivery is provided to all 
customers for a fee. Charges for home delivery are pmmis-
sible if home delivery is not considered an alternative to 
barrier removal. If the public 'CCQ!Dmodation offers an 
al=native, such as cmb, cany-out, or sidewalk service for 
which no surcharge is assessed, then it may charp for home 
delivery in accordance with its standard pricing for home 
delivery. 
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ANALYSIS 
In addition. §36.301 prohibits the imposition of criteria 

that "tend to" screen out an individual with a disability. This 
concept. which is derived from current regulations under 

section S04 U=. '-'·• 45 CFR 84.13). makes it discriminatory 
to impose policies or criteria that. while not creating a direct 

bar to individuals with disabilities. indirectly prevent or limit 
their ability to participate. For example. requiring presenta-
tion of a driver's license as the sole means of identification for 
purpOSes of paying by check would violate this section in 
situations where, for example, individuals with severe vision 
impairments or developmental disabilities or epilepsy are 
ineligible to receive a driver's license and the use of an alter-

native means of identification, such as another photo I.D. or 
credit card. is feasible. 

A public accommodation may, however, impose neutral 
mies and criteria that screen out, or tend to screen out, indi-

viduals with disabilities, if the criteria are necessary for the 
·· safe operation of the public accommodation. Examples of 

safety quaHfications that would be justifiable in appropriate 
cin:umstances would include height requirements for certain 
amusement park rides or a requirement that all participants in 
a recreational rafting expedition be able to meet a necessary 
level of swimming proficiency. Safety requirements must be 

based on actual risks and not on speculation, stereotypes, or 
amer-H:r.ations about individuals with disabilities. 
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§36.302 Modifications in 
policies, practices, or proce-
dures. 

(a) General. A public 
accommodation shall make 
reasonable modifications in 
policies, practices, or proce-
dures, when the modifica-
tions are ncceswy to afford 
goods, services, facilities, 
privileges, advantages, or 
accommodations to individu-
als with disabilities, unless 
the public accommodation 
can demonstrate that makin1 
the modifications would 
fundamentally alter the 
nature of the goods, services, 
facilities, privileges, advan-
tages, or accommodations. 

(b) Spccia]ties. (1) 
General. A public accommo-
dation may refer an indi-
vidual with a disability to 
another public accommoda-
tion. if that individual is 
seekin1, or n:quires, treat-
ment or services outside of 
the referring public 
accommodation's area of 
specialization, and if, in the 
nmmal course of its opera-
tions, the referring public 
accommodation would mab 
a similar referral for an 
individual without a disabil-
ity who seeks or requires the 
same treatment or services. 

(2) Dlustration-medjcaJ 
spcciaJties. A health care 
provider may refer an indi-
vidual with a disability to 
another provider, ifthat 
individual is seeking, or 

m-74 
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ANALYSIS 
Section 36.302 Modifications in policies, practices, or 
procedures. 

Section 36.302 of the rule prohibits the failure to make 
reasonable modifications in policies, practices, and proce-
dures when such modifications may be ncceswy ~ afford 
any goods, services, facilities, privileges, advantages~ or 
accommodations, unless the entity can demonstrate that 
making such modifications would fundamentally alter the 
nature of such· goods, services, facilities, privileges, advan-
tages, or accommodations. This prohibition is based on 
section 302(b)(2)(A)(ii) of the ADA. 

For example, a parking facility would be required to 

modify a rule baning all vans or all vans with raised roofs, if 
an individual who uses a wheelchair-accessible van wishes to 

park in that facility, and if overhead structures are high 
enough to accommodate the height of the van. A department 

" · store may need to modify a policy of only permitting one 
person at a time in a dressing room, if an individual with 
mental retardation needs and n:quests assistance in dressing 
from a companion. Public accommodations may need to 

revise operational policies to ensure that services are avail-
able to individuals with disabilities. For instance, a hotel may 
need to adopt a policy of keeping an accessible room unoccu-
pied until an individual with a disability mives at the hotel. 
usuming the individual bu properly reserved the room. 

One example of application of this principle is specifi-
cally included in a new l36.302(d) on check-out aisles. That 
paragraph provides that a store with check-out aisles must 
ensure that an adequate number of accessible check-out aisles 
is kept open during store hours, or must otherwise modify its 
policies and pracbccs, in order to ensure that an equivalent 
level of convenient service is provided to individuals with 
disabilities as is provided to others. For example, if only one 
check-out aisle is accessible, and it is generally used for 
express service, one way of pmvjdin1 equivalent service is to 
allow persons with mobility impairments to mab all of their 
pmch•ses at that aisle. This principle also applies with 
~spcct to other accessible elements and services. For ex-
ample, a particular bank may be in compliance with the 
accessibility guidelines for new consttuction incorporated in 
Appendix A with respect to automarcd teller machines 
(A 1M) at a new branch office by providin1 one accessible 
walk-up machine at that location. even though an adjacent 
walk-up A 1M is not accessible and the drive-up A 1M is not 
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requires, treatment or ser-
vices outside of the refcning 
provider's area of speciali7.a-
tion, and if the icfcning 
provider would make a 
similar referral for an indi-
vidual without a disability 
who seeks or requires the 
same treatment or services. 
A physician who spcciaUm 
in treating only a particular 
condition cannot refuse to 
treat an individual with a 
disability for that condition, 
but is not required to treat 
the individual for a different 
condition. 

(c) Seryice animals. (1) 
Genera!. Generally, a public 
accommodation shall modify 
policies, practices, or proce-
dures to pcnnit the use of a 
service animal by an indi-
vidual with a disability. 

(2) Care or smzeryision 
of sen;cc animals. Nothiq 

~ .· 

. ;, 
•••\:· 

, -
~ . •. ...fr-

{' 
~ .. 

in this pan requires a public ,, .. 
accommodation 10 supervise 

ANALYSIS 
accessible. However, the bank would be in violation of this 
section if the accessible A TM was located in a lobby that was 
locked during evening hours while the drive-up A TM was 
available to customers without disabilities during those same 
hours. The bank would need to ensure that the accessible 
A TM was available to customers dming the iiours that any of 
the other ATM's was available. 

A number of commenters inquired as to the relationship 
between this section and §36.307, .. Accessible or special 
1oods." Under §36.307, a public accommodation is not 
required to alter its inventory to include accessible or special 
goods that arc designed for, or faciliwe use by, individuals 
with disabilities. The rule enunciated in 136.307 is consistent 
with the "fundamental alteration" defense to the reasonable 
modifications requirement of 136.302. Therefore, 136.302 
would not require the inventory of goods provided by a public 
accommodation to be altered to include goods with accessibil-
ity features. For example, 136.302 would not require a book-
store to stock brailled books or order brailled books, if it does 
not do so in the normal course of its business. 

The rule docs not require modifications to the legitimate 
areas of speciaJintion of service providers. Section 36.302(b) 
provides that a public accommodation may refer an individual 
with a disability 10 another public accommodation, if that 
individual is seckina, or requires, ircatmcnt or services outside 
of the referring public accommodation's area of spccialimion. 
and if, in the nmma1 course of its operations, the referring 
public accommodation would make a similar referral for an 

or care for a service animal .:;, individual without a disability who seeks or requires the same 
i ircatment or services. 

(d) Cbr.ck-ont aisles. A 
store with check-out aisles For example, it Would not be discriminatory for a physi-
shall ensure that an adequate cian who spccialin:s only in bum treatment to refer ID indi-
number of accessible check- vidual who is deaf to another physician for treatment of an 
out aisles is bpt open durin1 injmy other than a bum injmy. To require a physician to 

=~':ru~~ ~ =::=:::~~-:!r::t~ 
practices, in order to ensure ~~ not be required by this section. 
that ID equivalent level of ~tp 
convenient service is ~ ~,,.,,,~''"" 
• ..:.a...a to indi"viduals with ~~>~:·>-
Y...U ('\,=·-
diubilities as is provided to .... 
otbc:rs. If only one check-
out aisle is accessible, and it 

A clinic spcd•Uzin1 exclusively in drug rehabilitation 
could simi1•rly refuse to treat a person who is not a drug 
addict, but could not refuse 10 treat a person who is a drug 
addict simply because the patient tests positive for HIV. 
Conversely, a clinic that spt.Cialims in the treatment of indi-
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is generally used for express 
service, one way of pvvid· 
ing equivalent service is to 
allow persons with mobility 
impairments to make all 
their purchases at that aisle. 
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ANALYm 
vidua1s with HIV could refuse to treat an individual that does 
not have HIV, but could not refuse to ireat a person for HIV 
infection simply because that person is also a drug addict 

Some commenters requested clarification as to ~ow this 
provision would apply to situations where manifest&tit>ns of 
the disability in question, itself, would raise complications 
requiring the expertise of a different practitioner. It is not the 
Depanmentii intention in §36.302(b) to prohibit a physician 
from referring an individual with a disability to another 
physician, if the disability itself creates specjaHu:d complica-
tions for the patient's health that the physician lacks the 
experience or knowledge to address U= Education and Labor 
report at 106). 

Section 36.302(c)(l) requires that a public accommoda-
tion modify its policies, practices, or procedures to permit the 
use of a service animal by an individual with a disability in 
uiy area open to the general public. The term "service 
animal" is defined in §36.104 to include guide dogs, signal 
dogs, or any other animal individually trained to provide 
assistance 10 an individual with a disability. 

A number of commentcrs pointed to the difficulty of 
makin1 the distinction required by the proposed rule between 
areas open to the aeneraI public and those that are not. The 
ambipity and uncenainty surrounding tbcte provisions bu 
led the Department to adopt a sinJ)e standard for all public 
IK"""mod•tiom. 

I~~~~§; 
~ clarions take the neccssmy steps to accommodate service 

r>.''~':~·:~ 1nimaJs and to ensure that individuals with disabilities are not 
lepara1cd fmm their service animals. It is intended that the 

111111:: =~::cle=~=~====~ 
~7;:~;~1:·_':i JCStaUnnts, hotels, retail stoles, hospitals, and nmsing homes 

.l. .. <a P.ducation and Labor report at 106; Judiciary report at 
v. 59). The section also acknowledges, however, that, in rare 

• tt.;- circumstances, accommodation of service animals may not be 

~iii; ==::s~==::.;=~~ 
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ANALYSIS 
modations offered or provided, or the safe operation of the 
public accommodation would be jeopardized. 

As spccificd in §36.302(c)(2), the tUlc docs not require a 
public accommodation to supervise or care f~ any service 
animal. If a service animal must be separated· from an indi-
vidual with a disability in order to avoid a fundamental alter-
ation or a threat to safety, it is the responsibility of the indi-
vidual ·with the disability to mange for the care and supervi-
sion of the animal during the period of separation. 

A museum would not be required by §36.302 to modify a 
policy barring the touching of delicate works of an in order to 
enhance the participation of individuals who arc blind, if the 
touching threatened the integrity of the work. Damage to a 
museum piece would clearly be a fundamental alteration that 
is not required by this section . 
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§36.303 Auxiliary aids and 
services. 

(a) General. A public 
accommodation shall take 
those steps that may be 
necessary to ensure that no 
individual with a disability is 
excluded. denied services, 
segregated or otherwise 
treated differently than other 
individuals because of the 
absence of auxiliary aids and '' 
scrviccs, unless the public 
accommodation can demon-
strate that taking those steps 
would fundamentally alter 
the nature of the goods, 
services, facilities, privi-
leges, advantages, or accom-
modations being offered or 
would result in an undue 
burden, i.e., significant 
difficulty or expense. 

(b) Examples. The 1erm 
"auxiliary aids and services" 
includes-

ANALYSIS 
Section 36.303 Auxiliary aids and services. 

Section 36.303 of the final rule rcquires a public accom-
modation to take such steps as may be necessary to ensure 
that no individual with a disability is excluded. denied ser-
vices, segregated or otherwise treated differently ~ other 
individuals because of the absence of auxiliary aids mid 
services, unless the public accommodation can demonstrale 
that taking such steps would fundamentally alter the nature of 
the goods, scmces, facilities, advantages, or accommodations 
being offered or would result in an undue burden. This 
requirement is based on section 302(b)(2)(A)(iii) of the ADA. 

Implicit in this duty to provide auxiliary aids and services 
is the underlying obligation of a public accommodation to 
communicate effectively with its customers, clients, patients, 

.,. or participants who have disabilities affecting hearing, vision, 
or speech. To live emphasis to this underlying obliption, 
§36.303(c) of the rule incorporates language derived from 
section 504 regulations for federally conducted programs C.. 
u, 28 CFR 39.160(a)) that requires that appropriate auxil-
iary aids and services be furnished to ensure that communica-
tion with persons with disabilities is as effective as communi-
cation with others. 

Auxiliary aids and services include a wide range of 
semces and devices for ensuring effective communicmon. 
U1e of the most advanced 1eehnolol)' is not rcqujred so km& 
u effective communicmon is ensured. 'Ibe Depanment's 
proposed §36.303(b) provided a list of examples of auxiliary 
aids and services that was taken from the definition of auxil-
iary aids and services in section 3(1) of the ADA and WU 

supplemenled by examples from rcplations implemcntin1 
section 504 in federally conducted programs ca u.. 28 
CPR 39.103). A substantial number of commcntcn 1u1-
gesled that additional examples be added to this list. 1be 
Dcpanment bas added several i1mls to this list but wishes to 
clarify that the list is not an all-inclusive or exhaustive cata-
logue of possible or available auxili•'Y aids or scrviccs. It is 
not possible to provide an exhaustive list, and such an auempt 
would omit new devices that will become available with 
emerging 1eehnology. 

(1) QuaUfied intcrpJet-
ers, noietakcrs, computer-
aided uanscription services, 
wriuen materials, 1elephone 
handset amplifiers, assistive 
listening devices, assistive 
listening systems, telephones 
compatible with hcarin& 
aids, closed caption decod-
ers, open and closed 
captioning, telecommunica-
tions devices for deaf per-
sons (1DD's), videotext 
displays, or other effective 
methods of making aurally 
delivered marcrials available 
to individuals with hcarin1 
impajnnents; 

:;.·:.·;:·· ... 

The Dcpanment has added videotext displays, compuu:r-
aided uanscription services, and open and closed captioning 
to the list of examples. Videoiext displays have become an 
important means of accessing auditory communications ::~·=-~-;~;~ 
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(2) Qualified readers, 

taped texts, audio recordings, 
Brailled materials, large 
print materials, or other 
effective methods of making · ·· 
visually delivered materials 
available to individuals with i:;. 
visual impairments; 

(3) Acquisition or 
modification of equipment or ,, .: :.· 
devices; and ··'••· 

(4) Other similar ser-
vices and actions. 

(c) Effective cgmmuni-
.wign. A public accommo-
dation shall furnish applopri· 
ate auxiliary aids and ser-
vices where necessary to 
ensure effective communica-
tion with individuals with 
disabilities. 

IT1t1em I 

ANALYSIS 
through a public address system. Transcription services arc 
used to relay aurally delivered material almost simultaneously 
in wrincn form to persons who arc deaf or hard of hearing. 
This technology is often used at conferences, conventions, and 
hearings. While the proposed rule expressly included televi-
sion decoder equipment as an auxiliary aid ai service, it did 
not mention captioning itself. The final rule ~ctifics this 
omission by mentioning both closed and open captioning. 

In this section, the Department has changed the proposed 
mle's phrase, "orally delivered materials," to the phrase, 
"aurally delivered materials." This new phrase tracks the 
language in the definition of "auxiliary aids and services" in 
section 3 of the ADA and is meant to include nonverbal 

· · sounds and alarms and computer-generated speech. 

Several persons and organizations requested that the 
Dcpanment ~place the term "telecommunications devices for 
deaf persons" or --rDD 's" with the term "text telephone." The 
Department bu declined to do so. The Department is aware 
that the Architectural and Transportation Barriers Compliance 
Board has used the phrase "text telephone" in lieu of the 
statutory term --rDD" in its final accessibility guidelines. 
Titlc IV of the ADA, however, uses the term Wfelecommuni-
cations Device for the Deaf," and the Department believes it 
would be iDappropriatc to abandon this stamtory term at this 
time. 

Paragraph (b)(l) lists examples of aids and services for 
making visually delivered mareria1s accessible to persons with 
visual impairments. Many commentcrs proposed additional 
examples such as sipaae or mappina, audio description 

. mvices. accondary auditory programs (SAP), telebraillers, 
and readina machines. While the Department declines to add 
these items to the list in the ~gulation. they may be considered 
appropriate auxiliary aids and services. 

(d) TeJemmmppjc;atjm 
dcyia;s for the dpf 

ann'sl. (1) A public 
accommodation that offers a 
customer, client, patient, or 
participant the oppanunity to 

make outgOina aelepbone 
calls on more than ID inci-
dental convenience basil 
shall make available, upon 
request, a 1DD for the use of 
ID individual Who bu 
impaired bearing or a com-
munication dismder. 

~~;.':.~:·'.:. Paragraph (b)(3) Jefcrs to the acquisition or modification 

(2) This pan does not 
require a public accommoda-
tion to use a 1DD for recciv- · 
in& or makina telephone 
calls incident to iu opera-
tions. 

· of equipment or devices. For example, tape players used for 
ID audio-guided tour of a museum exhibit may ieq~ the 
lddition of brailled adhesive labels to the buttons on a reason-
able number of the tape players to facilitate their use by 
individuals who arc blind. Similarly, permanent or portable 
usistivc listening systems for persons with hearing impair-
ments may be required at a hotel conference center. 
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(e) CJoscd clPtion 

cieco4crs. Places of lodging 
that provide televisions in 
five or more guest rooms and 
hospitals that provide televi-
sions for patient use shall 
provide, upon request, a 
means for decoding captions 
for use by an individual with 
impaired hearing. 

(f) Alternatives. If 
provision of a particular 
auxiliary aid or service by a 
public accommodation 
would result in a fundamen-
tal alteration in the nature of 
the goods, services, facilities, 
privileges, advantages, or 
accommodations being 
offered or in an undue 
burden, i.e., significant 
difficulty or expense, the 
public accommodation shall 
provide an alternative auxil-
iary aid or service, if one 
exisu, that would not result 
in such an alteration or such 
burden but would neverthe-
less ensure that, to the 
max;mum extent possible, 
individuals with disabilities 
receive the goods, services. 
facilities, privileges, advan-
tages, or accommodations 
offered by the public accom-
modation. 

m-so 
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Several commenters suggested the addition of current 

technological innovations in microelectronics and computer-
ized control systems (e.g., voice :recognition systems, auto-
matic dialing telephones, and infrared elevator and light 
control systems) to the list of auxiliary aids and ~s. The 
Department interprets auxiliary aids and services as those aids 
and services designed to provide effective communications, 
i.e., making aurally and visually delivered information avail-
able to persons· with hearing, speech, and vision impairments. 
Methods of making services, programs, or activities acces-
sible to, or usable by, individuals with mobility or manual 
dexterity impairments are addressed by other sections of this 
part, including the requirements for modifications in policies, 
practices, or procedures (§36.302), the elimination of existing 
architectural barriers (§36.304), and the provision of alterna-
tives to barriers removal (§36.305). 

Paragraph (b)(4) refers to other similar services and 
actions. Several commenters asked for clarification that 
"similar services and actions" include :reuieving items from 
shelves, assistance in :reaching a marginally accessible seat, 

pushing a barrier aside in order to provide an accessible 
route, or assistance in :removing a sweater or coat. While 
:reuieving an item from a shelf might be an "&U.YiJi•ry aid or 
service" for a blind person who could not locate the item 
without assistance, it might be a readily achievable alternative 
to barrier removal for a person min& a wheelchair who could 
not reach the shelf, or a :reasonable modification to a self-
lel'Yice policy for an individual who licked the ability to 
grasp the i1ml. (Of comse, a store would not be required to 

provide a personal shopper.) As explained above, amiliuy 
lids and serYices are those lids and se:rvices requiftld to provide 
effective communications. Other forms of usistance are more 
approprialely addressed by other provisions of the final rule. 

The auxiliary aid requirement is a flexible one. A public 
accommodation can choose amon1 various alternatives u 
long as the result is effective communication. For example, a 
:restaurant would not be :required to provide menus in braille 
for pattons who are blind, if the waiters in the restamant are 
made available to read the menu. Similarly, a clothing 
boutique would not be required to have brailled price tap if 
sales personnel provide price information orally upon request; 
and a bookstore would not be required to make available a 
sign language inteipieter, because effective communication 
can be conduc1Cd by notepad. 
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I Titlem I 

ANALYSIS 
A critical determination is what constitutes an effective 

auxiliary aid or service. The Department's proposed rule 
1ecommended that, in determining what auxiliary aid to use, 

the public accommodation consult with an individual before 

providing him or her with a particular auxiliary aid or service. 

This suggestion sparked a significant volume .ol'public com-

ment Many persons with disabilities, particularly persons 
who are deaf or hard of hearing, 1ecommended that the rule 

should require that public accommodations give ''primary 
consideration" to the "expressed choice" of an individual with 

a disability. These commenters asserted that the proposed rule 

was inconsistent with congressional intent of the ADA, with 

the Depanment's proposed rule implementing title II of the 

ADA, and with longstanding interpretations of section 504 of 

the Rehabilitation ACL 

.. ·.-:· ·~y.··~. 

Based upon a careful review of the ADA legislative his-

tory, the Depanmcnt believes that Congress did not intend 

under title m to impose upon a public accommodation the 

=iuiremcnt that it give primary consideration to the =iuest of 

the individual with a disability. To the conttary, the legisla-

tive history dcmonsttates congressional intent to strongly 

encourage consulting with persons with disabilities. In its 

:·· .. ·:·. 

'• :• 
~. : 

analysis of the ADA 's au'l!'.mary aids requirement for public 

accommodations, the House Education and Labor Committee 

· · ·; IWed that it "cxpecu" that "public accommodation[s] will 

i· . "; 

.. 
'" 

consult with the individual with a disability before providing a 
panicular auxiUary aid or sc:rvicc" (Education and Labor 

rcpon at 107). Some commenu:rs also ciled a different com-
miaee statement that used mandatory language as evidence of 

Jegisladve intent to require primary consideration. However, 
this swement was made in the conrcxt of reasonable accom-
modations required by Title I with tcspect to employment 
(F4uc1tion and Labor report at 67). Thus, the Dcpanment 
finds that suongly encomagin1 consultation with persons with 

disabilities, in lieu of mandatin1 primary consideration of their 

cxptessed choice. is consistent with congrcssional intent 

The Dcpmunent wishes to emphasize that public accom-
modations must take steps necessary to ensure that an indi-

vidUll with a disability will not be excluded, denied services, 

searepted or otherwise treated differently from other indi-

vidUlls because of the use of inappropriate or ineffective 

.. au'l!'.mary aids. In those simations requirin1 an interpreter, the 

public accommodations must secure the services of a qualified 

interpret.er, unless an undue burden would icsulL 
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ANALYSIS 
In the analysis of §36.303(c) in the proposed rule, the 

Depanment gave as an example the situation where a note 
pad and written materials were insufficient to permit effective 
communication in a doctor's office when the matter to be 

decided was whether major surgery was necessary .. . Many 
commcnters objected to this statement, asserting that "it gave 
the impression that only decisions about major surgery would 
merit the J'l'!)~ision of a sign language interpreter. The 
statement woUid, as the commentcrs also claimed, convey the 
impression to other public accommodations that written 
communications would meet the regulatory requirements in 
all but the most extreme situations. The Department, when 
using the example of major surgery, did not intent to limit the 
provision of interpreter services to the most extreme situa-
tions. 

Other situations may also require the use of interpreters to 

ens~ effective communication depending on the facts of the 
particular case. It is not difficult to imagine a wide range of 
communications involving areas such as health, legal matters, 
and finances that would be sufficiently lengthy or complex to 

require an interpreter for effective communication. In some 
situations, an effective alternative to use of a notepad or an 
interpreier may be the use of a computer terminal upon which 
the iqnesentative of the public accommodation and the 
customer or client can exchange typewritten messages. 

Section 36.303(d) specifically lddresses requirements for 
1'DD's. Pardy ~se of the availability of telccommunica-
.tions relay services to be established under title IV of the 

L <.. ADA, 136.303(d)(2) provides that a public accommodation is 
~-, ~;;. .. · > • not required to use a telecommunication device for the deaf 

(TDD) in receiving or making 1elepbonc calls incident to its 
operations. Several commenaers were concerned that relay 
services would not be sufficient to provide effective access in 

f~}}';;:~· a number of situations. Commeniers argued that relay sys-
~~~-'.ft . tcms (1) do not provide effective access to the automated 

·· systems that require the caller to respond by pushing a button 
on a touch tone phone, (2) cannot operate fast enough to 

convey messages on answering machines, or to permit a mo 
user to Jcave a leCOl'dcd message, and (3) are not appropriate 
for calling crisis lines relating to such matters as rape, domes-
tic violence, child abuse, and drugs where confidentiality is a 
concern. 1be Dcpanment believes that it is more appropriate 

~'~·Y· for the Federal Communications Commission to address these 
L .,,.. issues in its rulemaking under title IV. 

( 
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ANALYSIS 
A public accommodation is, however, required to make a 

mo available to an individual with impaired hearing or 
speech, if it customarily offers telephone service to its custom-
ers, clients, patients, or participants on more than an incidental 
convenience basis. Where entry to a place of public accom-
modation requires USC of a security enttance telephone, a mO 
or other effective means of communication must be provided 
for us~ by an individual with impaired hearing or speech. 

In other words, individual retail stores, doctors' offices, 
restaurants, or similar establishments arc not required by this 
section to have lDO's, because mo users will be able to 

make inquiries, appointments, or reservations with such 
establishments through the relay system established under title 
IV of the ADA. The public accommodation will likewise be 
able to contact mo users through the relay system. On the 
other band. hotels, hospitals, and other similar establishments 
that offer nondisabled individuals the opponunity to make 
outgoing telephone calls on more than an incidental conve-
nience basis must provide a mo on request 

b . Section 36.303(e) requires places of lodging that provide 
l=f=:\:'='.i~ televisions in five or morc guest rooms and hospitals to pro-

vide, upon request, a means for decoding closed captions for 
me by an individual with impaired hearing. Hotels should 

i . alJo provide a TDD or similar device at the front desk in Older 
. -~-. . 1D take calls from guests who use TDD's in their rooms. In 

this way guests with hearing impairments can avail themselves 
of such hotel ICrYiccs u making inquiries of the front desk 
and ontering room service. The term .. hospital" is used in its 

l · ". general ICllSC and should be interpreted broadly. 

r . :/ : Movie tbcau::rs ~ not required by §36.303 to present 
~ t';;;:=:~ ~m:;.::Convertbro"::::::o~=c:m 
, video tapes, or slide shows arc required to make such informa-
t • 0 bl 0 th hcarin . . . ~~- •. ,,,,.,,. uon acccssi c to persons wi g unpamnents. 
~;~;§~:~~~ffift Captioning is one means to make the infonnation accessible to 

!~~~it~\ individuals with disabilities. 

~j- • 

*~ .... .;. __ ~. 

1bc rule specifics that amiliuy aids and services include 
the acquisition or modification of equipment or devices. For 
example, tape players used for an audio-guided tour of a 
museum exhibit may require the addition of brailled adhesive 
labels to the buttons on a reasonable number of the tape 
players to facilitate their use by individuals who are blind. 
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ANALYm 
Similarly, a hotel conference center may need to provide 
permanent or ponable assistive listening systems for persons 
with hearing impairments. 

As provided in §36.303(f), a public accommoda.~on is not 
required to provide any particular aid or service that would 
result either in a fundamental alteration in the nature of the 
goods, ~s. facilities, privileges, advantages, or accom-
modations offered or in an undue burden. Both of these 
statutory limitations are derived from existing regulations and 
casclaw under section 504 and are to be applied on a casc-by-
case basis Ca=,~. 28 CFR 39.160(d) and Southeastern 
Ounmunity Collep y, Davis. 442 U.S. 397 (1979)). Con-
gress intended that "undue burden" under § 36.303 and "un-
due hardship," which is used in the employment provisions of 
title I of the ADA, should be determined on a case-by-cue 
basis under the same standards and in light of the same 
factors (Judiciary report at 59). The rule, therefore, in accor-
dance with the definition of undue hardship in section 
101(10) of the ADA, defines undue burden as "significant 
difficulty or expense" Ca= 1136.104 and 36.303(a)) and 
requires that undue burden be determined in light of the 
flCtml lisu=d in the definition in 36.104. 

Comisimt with regul•dcm implementing section 504 in 
federally conducted proJrlDll C., u.. 28 CFR 39.160(d)), 
l36.303(f) p!OVidcs that the fact that the provision of a 
panicullr auxiliary aid or serW:e would result in an undue 
burden does not relieve a public accommodation from the 
duty ID furnish an alternative 1U.YUiary aid or service, if 
available, that would Dot result in such a burden. 

Section 136.303(&) of the proposed rule bas been deleted 
from this 1eC1ion and included in a new §36.306. That new 
section continues to make clear 1lw the auxiliary aids require-

~ ment docs not mandate the provision of individually pre-
~, ' · scribed devices, such as prescription eyeglasses or bearin& 
~- .. ""'· .. ~_ .. ::: aids. 

The costs of compliance with the requirements of this 
section may not be financed by sun:hmps limited to panicu-

lar individuals with disabilities or any group of individuals 
{ < with disabilities (136.301(c)). 
: < • 

I 

( 
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§36.304 Removal of barri· 
en. 

(a) General. A public 
accommodation shall remove 
architectural barriers in 
existing facilities. including 
communication barriers that 
arc structural in nature. 
where such removal is 
readily achievable, i.e., 
easily accomplisbablc and 
able to be cmied out without 
much difficulty or expense. 

(b) Examples. Ex-
amples of steps to remove 
barriers include, but arc not 
limited to, the following 
actions-

(1) Installing ramps; 

• .... 

'. 
(2) Makin& cmb cuts in ' l 

sidewalks and ennnces; 

(3) Repositionin1 
sbelvcs; 

(4) Rearran&in1 tables. 
chain, vcndin1 machines, 
display racks, and other 
furniture; 

(S) Repositionin& tele-
phones; 

(6) Adding raised 
markings on elevator control 
buuons; 

(7) Installing fluhing 
alarm lights; 

(8) Widenin& doors; 

(9) lnstalling offset 

l 
i 
f '~ 
t . , 

l 
1 
~ .. 
> .. 

~ l .... '• 
l.,.,~w. 

ANALYSIS 
Section 36.304 Removal of barriers. 

Section 36.304 rcquiies the removal of architectural 
barriers and communication baniers that arc structural in 
nature in existing facilities, where such removal is readily 
achievable, i.e., easily accomplishable and ~ to be carried 
out without much difficulty or expense. This requirement is 
based on section 302(b)(2)(A)(iv) of the ADA. 

A nlimber of commenters interpreted the phrase "commu-
nication barriers that arc structural in nature" broadly to 
encompass the provision of communications devices such as 
1DD's, telephone handset amplifiers, assistive listening 
devices, and digital check-out displays. The statute, however, 
as read by the Department, limits the application of the phrase 
"communications barriers that arc structural in nature" to those 
barriers that arc an integral pan of the physical structure of a 
facility. In addition to the communications barriers posed by 
permanent signagc and alarm systems noted by Congress <= 
Education and Labor report at 110), the Department would 
also include among the communications banicrs covered by 
§36.304 the failure to provide adequate sound buffers, and the 
presence of physical panitions that hamper the passage of 
sound waves between employees and customers. Given that 
§36.304'1 proper focus is on the removal of physical barriers. 
the Department believes that the obligation to provide commu-
nications equipment and devices such as TDD's, telephone 
lumdset amplifiers, assistive listening devices. and digital 
cbcck-out displays is mme appropriately determined by the 
requirements for auxmary aids and services under §36.303 
Ca Education and Labor~ u 107-108). The obligation 
to remove communications barriers that arc sttuctura1 in nature 
under §36.304, of course, is independent of any obligation to 
provide auxiliary aids and services under §36.303. 

1bc statutory provision also requires the readily achievable 
removal of certain barriers in existing vehicles and rail pusen-
ger cars. This transportation requirement is not included in 
§36.304, but rather in §36.310(b) of the rule. 

In milcin& a balance between guaranteeing access to 
individuals with disabilities and recognizing the legitimate 
cost conccms of businesses and other private entities, the ADA 
establishes different standards for cxistin& facilities and new 
construction. In existing facilities, which are the subject of 
§36.304, where retrofitting may prove costly, a less rigorous 
degree of accessibility is required than in the case of new 
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hinges to widen doorways; 

(10) Eliminating a 
rumstile or providing an 
alternative acc:cssible path; 

(11) Installing accessible 
door lwdwarc; 

( 12) Installing grab bm 
in toilet stalls; 

(13) Rearranging toilet 
partitions to increase maneu-
vering space; 

(14) Insulating lavatory 
pipes under sinks to prevent 
bmns; 

(15) Installing a raised 
toilet seat; 

(16) Installing a full. 
length bathroom minor; 

(17) Repositioning the 
paper 1DWCl dispenser in a 
bathroom; 

(18) ~g designated 
accessible parking spaces; 

(19) Installing ID acces-
sible paper cup dispenser at 
an existing inacc:cssiblc 
water fountain; 

(20) Removing high 
pile, low density cmpetina; 
or 

(ll) Installing vehicle 
hand conaols. 

(c) Primiries. A public 

m-86 

·. 

: ·: .... 

ANALYSIS 
cons1n1ction and alterations Cm §§36.401-36.406) where 
accessibility can be more conveniently and economically 
incorporated in the initial stages of design and construction. 

For example, a bank with existing automatic teller. ¥Da· 
chines (ATM's) would have to remove barriers to the ·UIC of 
the A TM' s, if it is readily achievable to do so. Whether or 
not it is nccessiary to take actions such as ramping a few steps 
or raising or lowering an A TM would be detcnnined by 
whether the actions can be accomplished easily and without 
much difficulty or expense. 

On the other hand, a newly conS1nlcted bank with A TM'1 
would be n:quircd by §36.401 to have an A TM that is 
"readily accessible to and usable by" persons with disabilities 
in accordance with accessibility guidelines incorporated 
under §36.406. 

1bc n:quircment to remove architectural barriers includes 
the removal of physical barriers of any kind. For example, 
§36.304 n:quircs the removal, when readily achievable, of 
barriers caused by the location of temporary or movable 
muctures, such as furniture, equipment. and display ncb. In 
order to provide access to individuals who use wheelchairs, 
for example, restaurants may need to rcmangc tables and 
chairs, and depanmcnt stores may need to reconfigure display 
ncks and shelves. As stated in 136.304(f), such IC1ions arc 
not readily achievable to the extent that they would result in a 
significant loss of sellin1 ar serving space. If the widenin1 of 
all aisles in selling ar servin1.~ is not ladily achievable. 
then IC1ectcd widenin1 should be undertaken to muimir.e the 
amount of men:handisc ar the number of tables accessible to 
individuals who use wheelchairs. Access to goods and 

, . . services provided in any ran•ining inaccessible areas must be 
~-~· made available through alternative methods to barrier te· 
~ 

' .. > • 
~: ••• . l-

moval, IS n:quircd by §36.305. 

Because the purpose of title IU of the ADA is to cnsurc 
that public accommodations arc accessible to their customers. 
clients, ar paaons (as opposed to their employees, who arc 
the focus of title I), the obligation to remove baniers under 
§36.304 docs not extend to areas of a facility that arc used 
exclusively as employee wort areas. 

Section 36.304(b) provides a wide-ranging list of the 
, , . . , types of modest measures that may be taken to remove 
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accommodation is urged to 
take measures to comply 
with the bmier removal 
requirements of this section 
in accordance with the 
following order of priorities. 

(1) First, a public ac-
commodation should take 
measures to provide access 
to a place of public accom-
modation from public side-
walks, parking, or public 
transponation. These mea-
sures include, for example, 
installing an entrance ramp, 
widening entrances, and 
providing accessible parking 
spaces. 

(2) Second, a public 
accommodation should take 
measures to provide access 
to those areas of a place of 
public accommodation 
where goods and services are 
made available to the public. 
These measures include, far 
example, adjustin& the layout . z 
of display racks, reman&ina 
tables, providina tnilled and 
niscd character signqe, 

~;~;~::~~=:~::~-:·. 

( Titlem I 
ANALYSIS 
barriers and that are likely to be readily achievable. The list 
includes examples of measures, such as adding raised lener 
markings on elevator control bunons and installing flashin1 
alarm lights, that would be used to remove communications 
barriers that are muctural in nature. It is not an exhaustive 
list, but merely an illustrative one. Moreover; the inclusion of 
a measure on this list does not mean that it is readily achiev-
able in all cases. Whether or not any of these measures is 
readily achievable is to be determined on a case-by-case basis 
in light of the particular cin:umstances presented and the 
factors listed in the definition of readily achievable (§36.104). 

A public accommodation aenerally would not be required 
to remove a barrier to physical access posed by a flight of 
steps, if removal would ICQuire extensive ramping or an 
elevator. Ramping a single step, however, will likely be 
readily achievable, and ramping several steps will in many 
cin:umstances also be readily achievable. The readily achiev-
able standard does not =1uire barrier removal that =1uires 
extensive restructuring or burdensome expense. Thus, where 
it is not readily achievable to do, the ADA would not require a 
restaurant to provide access to a restroom reachable only by a 
flight of sums. 

Like 136.405, this section permits deference to the national 
interest in pscrving significut historic structures. Barrier 
removal would not be considered "Jeadily achievable" if it 
would threalcn ar destroy the historic significance of a build· 
in1 ar facility that is elipblc for listing in the National Regis-
ter of Historic Places under the National Historic Preservation 
Act (16 U.S.C. 470, mag.). ar is dcsign•led as historic under 
State or local law. 

widening doors, providin& 
visual alarms, and imtallin1 ~-'"'·'·:·~-:-·.,: """- --..1!1 --'-=-vab'- . ~~%111 £&Ki RiKlllY ~ ~ defense =1mres a less demandin1 
ramps. f~~~~-·· JeYd of exertion by a public accommodation than docs the 

,. ., undue burden dcfcnsc to the auxiliary aids =iuiremcnts of 
(3) Third, a public 

accommodation should take 
measures to provide access 
to restroom facilities. 1besc 
measures include, far ex· 
ample, removal of obsuuct-
ing furniture or vendin& ,,.,.. ·· · ,. 
machines, widening of tr~i~:~* 
doors, installation of ramps. ·:.r 
providing accessible sipaJC, ~h.Hi-

136.303. In that sense, it can be cbaractcrized as a "lower" 
standard than the undue burden standard. 1bc readily achiev-
able defense is also less dcmandina than the undue hardship 
defense in section lOl(b)(S) of the ADA. which limits the 
oblipiion to make R&SODable accommodation in employment. 
Barrier removal measures that are not easily accomplishable 
and are not able to be carried out without much difficulty ar 
cxpcnsc are not =1uirecl under the readily achievable standud. 
even if they do not impose an undue burden ar an undue 
hardship. 
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widening of toilet stalls, and 
installation of grab bars. 

( 4) Fourth, a public 
accommodation should take 
any other measures neces-
sary to provide access to the 
goods, services, facilities, 
privileges, advantages, or 
accommodations of a place 
of public accommodation. 

(d) Relationshjp to 
alterations reguiremcnts of 
sub;pan D of this pan. (1) 
Except as provided in para-
graph (d)(2) of this section. 
measures taken to comply 
with the barrier removal 
requirements of this section 

ANALTm 
Section 36.304(()(1) of the proposed rule, which stated 

that "banier removal is not readily achievable if it would 
result in significant loss of profit or significant loss of effi-
ciency of operation." has been deleted from the final rule. 
Many commentcrs objected to this provision because .it 
impermissibly introduced the notion of profit into a statutory 
standard that did not include it. Concern was expressed that, 
in order for an .action not to be considered readily achievable, 
a public accommodation would inappropriately have to show, 
for example, not only that the action could not be done 
without "much difficulty or expense", but that a significant 
loss of profit would result as well. In addition, some 
commentcrs asserted use of the word "significant," which is 
used in the definition of undue hardship under title I (the 
standard for interpreting the meaning of undue burden as a 
defense to title m·s auxiliary aids requirements)<= 
§§36.104, 36.303(0), blurs the fact that the readily achiev-
able standard requires a lower level of effort on the part of a 
public accommodation than does the undue burden standard. 

shall comply with the appli- The obliption to engage in readily achievable bmicr 
cable requirements for removal is a continuin1 one. Over time, bmicr removal that 
alterations in 136.402 and initially was not readily achievable may later be required 
§§36.404-36.406 of this part ~·' because of changed circumstances. Many commentcrs 
for the element being altered. ~:j,_ ·' expressed support for the Depanment's position that the 
The padi of ttavel requB- :. ·.w · • obligation to comply with §36.304 is continuin& in nature. 

~§fa I ~$Ef~~ 
(2) If, as a result of Although the obliption to enpge in readily achievable 

compliance with the alter· .. ;,:: ·· barrier removal is clcarty a continuing duty, the Department 
ations requirements specified f: · .=~. bu declined to establish any independent requirement for an 
in paragraph (d)(l) of this t:,, .. , ..... , .:; annual usessment or self-evaluation. It is best left to the 

~ .... ,..,. . •.: 

section, the meuures re- ,;.:: -~ < public accommodations subject to §36.304 to establish 
quired to remove a barrier r' ·· . · policies to usess compliance that arc appropriate to the 
would not be readily acmev- · M~~\ .:· panicullr cilcumstanees faced by the wide nnge of public 
able, a public accommoda- > arcornmodations covered by the ADA. However, even in the 
tion may take other readily absence of an explicit reJU}atory requirement for periodic 

achievable measures to self-evaluations, the Department still urges public accommo-
remove the bmicr that do }:. dations to establish procedures for an ongoing assessment of 

==~the i;;·~~ ::ts".'8~:;:::e=!::i~pnx:c;:: 
Such measures include, for elude appropriate consultation with individuals with disabili-
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example, providing a ramp 
with a steeper slope or 
widening a doorway to a 
narrower width than that 
mandated by the alterations 
Jequiremcnts. No measure 
shall be taken, however, that 
poses a significant risk to the 
health or safety of individu-
als with disabilities or others. 

(c) Pgnable ramps. 
Ponable ramps should be 
used to comply with this 
section only when installa-
tion of a permanent ramp is 
not Jeadily achievable. In 
order to avoid any signifi-
cant risk to the health or 
safety of individuals with 
disabilities or others in using 
ponablc ramps, due consicl-
eration shall be given to 
safety features such as 
nonslip surfaces, railings, 
anchoring, and strenath of 
materials. 

(f) SeJlin& or amrjn& 
~· The ?Camnpmcnt of 
ICmporary or movable 
mucturcs, such as fumiWJC, 
equipment. and display racks 
is not readily achievable to 
the extent that it results in a 
significant loss of selling or 
serving space. 

(g) Limitation on barrier 
mmovaJ oblintions. (1) 

~:.::.:. 

The Jequi!Cments for barrier 
removal under §36.304 shall , 
not be interpreted to exceed 
the standards for alterations 
in subpan D of this pan. 

..... 

I Titlem I 
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tics or organizations rep?Cscnting them. A serious effon at 
self-assessment and consultation can diminish the threat of 
litigation and save resources by identifying the most efficient 
means of providing rcqui!Cd access. 

The Dcparunent has been asked for guidaiicc on the best 
means for public accommodations to comply voluntarily with 
this section. Such information is more appropriately pan of 
·the De'paruncnt's technical assistance cffon and will be fonh-
coming over the next several months. The Dcparunent recom-
mends, however, the development of an implementation plan 
designed to achieve compliance with the ADA 's banier 
removal rcqui!Cmcnts before they become effective on January 
26, 1992. Such a plan, if appropriately designed and dili-
gently executed, could serve as evidence of a good faith effort 
to comply with the requirements of §36.104. In developing an 
implementation plan for readily achievable barrier removal, a 
public accommodation should consult with local organizations 
?Cpcscnting persons with disabilities and solicit their sugges-
tions for cost-effective means of making individual places of 
public accommodation accessible. Such organizations may 
also be helpful in allocating scarce resources and establishing 
priorities. Local associations of businesses may want to 
encourage this process and serve as the forum for discussions 
on the local level between disability rights organizations and 
local businesses. 

Section 36.304(c) recommends priorities for public accom-
modations in Jemovin& banicrs in existing facilities. Because 
the resources available for barrier removal may not be ad-
equate to remove all cxistin& bmicrs at any liven time, 
§36.304(c) suggests priorities for determinina which types of 
barriers should be mitigated or eliminated first. The purpose 
of these priorities is to faciliwe lon1-1e1m business planning and 
to maximize, in lipt of limited resources, the degree of effective 
access that will Jesuit from any given level of expenditure. 

Although many commentcrs expressed suppon for the 
concept of establishin& priorities, a signif1C1Dt number ob-
jected to their mandatory nature in the proposed rule. The 
Dcpanment shares the concern of these commentcrs that 
mandatory priorities would increase the likelihood of litigation 
and inappropriately reduce the discretion of public accomm~ 
elations to dctcnnine the most effective mix of burier Jemoval 
measures to undcnakc in particular circumstances. Therefore, 
in the final rule the priorities arc no lonp mandatory. 
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(2) To the extent that 
relevant standards for alter· 
ations are not provided in 
subpan D of this pan. then 
the requirements of §36.304 
shall not be interpreted to 
exceed the standards for new 
construction in subpan D of 
this pan. 

(3) This section docs not 
apply to rolling stoek and 
other conveyances to the 
extent that §36.310 applies 
to rolling stock and other 
conveyances. 

m-90 
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In response to comments that the priorities failed to 

address communications issues. the Department wishes to 

emphasize that the priorities encompass the removal of 
communications barriers that are structural in nature. It 

would be counter to the ADA 's carefully wrought S'-tutory 

scheme to include in this provision the wide range of Commu-

nication devices that are required by the ADA 's provisions on 

auxmary aids .~ services. The final rule explicitly includes 

brailled and raised letter signage and visual alarms among the 

examples of steps to remove barriers provided in 
§36.304(c)(2). 

Section 36.304(c)(l) places the highest priority on mea-

sures that will enable individuals with disabilities to physi· 

cally enter a place of public accommodation. This priority on 
"getting through the door" recognizes that providing actual 

physical access to a facility from public sidewalks. public 
nnsponation, or parking is generally preferable to any 
alternative arrangements in temls of both business efticiency 

and the dignity of individuals with disabilities. 

The next priority. which is established in §36.304(c)(2), is 

for measurcs that provide access to those areas of a place of 
public accommodation where soods and services arc made 

available to the public. For example, in a hardware store, to 

the exat that it is readily achievable to do so, individuals 
with disabilities should be given access not cmly to assistance 

at 1be front desk, but also ICCCIS, like that available to other 

customers, to the ~tail display areas of the store. 

1be Deputmcnt qrees with those commentcrs who 
argued that access to the areas where Joods and services are 
provided is genenlly more important than the provision of 

~staooms. TbclCfore, the final rule reverses priorities two 

and three of the proposed rule in order to give lower priority 
to accessible res1r00ms. Consequently, the third priority in 

the final rule Cl36.304(c)(3)) is for measurcs to provide 

access to ~sttoom facilities and the last priority is placed on 
any ~maining measures required to remove barriers. 

Section 36.304(d) ~s that measurcs taken to rcmove 

barriers under 136.304 be subject to subpart D's requirements 

for alterations (except for the path of nvel requirements in 
136.403). lt only permits deviations from the subpart D 
zequirements when compliance with those requirements is not 

readily achievable. Jn such cases, 136.304(d) permits mea-
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ANALYSIS 
sures to be taken that do not fully comply with the subpan D 
requirements, so long as the measures do not pose a significant 
risk to the health or safety of individuals with disabilities or 
others. 

This approach represents a change from the proposed rule 
which stated that "readily achievable" measures taken solely to 
remove barriers under §36.304 arc exempt from the alterations 
requirements of subpart D. The intent of the proposed rule 
was 10 maximiz.e the flexibility of public accommodations in 
undertaking barrier removal by allowing deviations from the 
technical standards of subpart D. It was thought that allowing 
slight deviations would provide access and release additional 
resources for expanding the amount of barrier removal that 
could be obtained under the readily achievable standard. 

Many commenters, however, representing both businesses 
and individuals with disabilities, questioned this approach 
because of the JiJcelihood that unsafe or ineffective measures 
would be taken in the absence of the subpart D standards for 
alterations as a reference point. Some advocated a rule requir-
ing sttict compliance with the subpart D standard. 

The Department in the final rule has adopted the view of 
i '· .. many commenters that (1) public accommodations should in 

the first instance be requiml 10 comply with the subpart D 
standards far alterations where it is readily achievable 10 do so 

<· 
l 
i 
' 

.: .. ~:· .. : . 
•' ... ·. 

and (l) safe. readily achievable mcuures must be taken when 
compliance with the subpart D standards is not readily achiev-
able. Reference 10 the subpart D standards in this manner will 
promme certainty and good design at the same time that 
permitting slight deviations will expand the amount of barrier 

b '~:~'.'';. mnoval that may be achieved under 136.304. 
'·. · ... 

"· ..... . 

Because of the inconvenience 10 individuals with disabili-
ties and the safety problems involved in the use of ponable 
nmps, 136.304{e) permits the use of a ponable ramp to comply 
with 136.304(a) only when installation of a permanent ramp is 
not readily achievable. In order to promote safety, §36.304(e) 
requires that due considcralion be given to the incorporation of 
fealurcs such as nonslip surfaces, railings, anchoring, and 
samgth of materials in any ponab1c ramp that is used. 

Temporary facilities brought in for use at the site of a 
natural disaster arc subject to the barrier removal requirements 
of 136.304. 

W-91 
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ANALYm 
A number of commentcrs requested clarification regard· 

ing how to determine when a public accommodation has 

discharged its obligation to remove barriers in existing facili· 

ties. For example, is a hotel required by §36.304 to remove 

barriers in all of jts guest rooms? Or is some lesser percent-

age adequate? A new paragraph (g) has been added· to 

§36.304 to address this issue. The Deparunent believes that 

the degree of barrier removal required under §36.304 may be 

less, but certainly would not be required to exceed, the 

standards for alterations under the ADA Accessibility Guide-

lines incorporated by subpartD of this pan (ADAAG). The 

ADA 's requirements for ~y achievable barrier removal in 

existing facilities are intended to be substantially less rigorous 

than those for new construction and alterations. It, therefore, 

would be obviously inappropriate to require actions under 

§36.304 that would exceed the ADAAG requirements. ~ 

tels, then, in order to satisfy the requirements of §36.304, 

would not be required to remove barriers in a higher pcn:ent-

agc of rooms than required by ADAAG. If relevant standards 

for alterations are not provided in ADAAG, then reference 

should be made to the standards for new consuuction. 
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~36.305 Alternatives to 
aarrier removal. 

(a) GepmJ. Where a 
public accommodation can 
demonstrate that bmier 
removal is not readily 
achievable, the public ac-
commodation shall not fail 
to make its goods, services, 
facilities, privileges, advan-
tages, or accommodations 
available through alternative 
methods, if those methods 
arc readily achievable. 

(b) Examples. Ex-
amples of alternatives to 
barrier removal include, but 
arc not limited to, the fol-
lowing actions-

(1) Providing curb 
service or home delivery; 

(2) Retrieving merchan-
dise from inaccessible 
shelves or racks; 

(3) Relocating activities 
to accessible locations; 

(c) Multisgr.cn dncmu. 
If it is not readily achievable 
to remove barrien to provide 
access by persons with 
mobility impairmcncs to all of 
the thealm of a multiscrecn 
cinema, the cinema shall 
establish a film rowion 
schedule that provides 
reasonable access for indi-
viduals who use wheelchairs 
to all films. Reasonable 
~shall be provided to the 
public as to the location and 
lime of accessible showings. 

I Titlem I 

ANALYm 
Section 36.305 Alternatives to barrier removal. 

Section 36.305 specifics that where a public accommoda-
tion can demonsttate that removal of a barrier is not readily 
achievable, the public accommodation must make its goods, 
services, facilities, privileges, advantages, or ~commodations 
available through alternative methods, if such methods arc 
readily achievable. This requirement is based on section 
302(b)(2)(A)(v) of the ADA. 

For example, if it is not readily achievable for a retail store 
to raise, lower, or remove shelves or to rearrange display racks 
to provide accessible aisles, the store must, if readily achiev-
able, provide a clerk or take other alternative measures to 
reaicve inaccessible merchandise. Similarly, if it is not 
readily achievable to ramp a long flight of stairs leading to the 
front door of a restaurant or a pharmacy, the restaurant or the 
pharmacy must take alternative measures, if readily achiev-
able. such as providing curb service or home delivery. If, 
within a restaurant, it is not readily achievable to remove 
physical barriers to a certain section of a restaurant, the restau-
rant muSt, where it is readily achievable to do so, offer the 
same menu in an accessible area of the restaurant. 

Where alternative methods arc used to provide access, a 
public accommodation may not charge an individual with a 
disability for the costs associated with the alternative method 
(a 136.30l(c)). Further analysis of the issue of chqing for 
alternative measures may be found in the preamble discussion 
of 136.30l(c). 

In some circumstances, because of security considerations. 
some alternative methods may not be readily achievable. The 
rule does not require a cashier to leave bis or her post to 
reaieve items for individuals with disabilities, if there arc no 
other employees on duty. 

Section 36.305(c) of the proposed m1c has been delcled 
and the requirements have been included in a new 136.306. 
That section makes clear that the alternative methods require-
ment docs not mandate the provision of pcnona1 devices, such 
as wheelchairs, or services of a peisonal nature. 

In the final mlc, 136.30S(c) provides specific requiremenu 
regarding alternatives to barrier removal in multiscrcen cin-
emas. In some situations, it may not be readily achievable to 
remove enough barriers to provide access to all of the theaters 
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ANALYSIS 
of a multiscreen cinema. If that is the case, §36.305(c) 
requires the cinema to establish a film rotation schedule that 
provides reasonable access for individuals who use wheel-
chairs to films being presented by the cinema. It further 

requires that reasonable notice be provided to the pµblic as to 

the location and time of accessible showings. MethOds for 
providing notice include appropriate use of the international 

accessibility .symbol in a cinema's print advertising and the 

~'!, ~..... addition of accessibility information to a cinema's recorded 
·· '·'' telephone information line. 
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136.306 Personal devices 
and aervices. 

This pan does not re-
quire a public accommoda-
tion to provide its customers, 
clients, or participants with 
personal devices, such as 
wheelchairs; individually 
prescribed devices, such as 
prescription eyeglasses or 
hearing aids; or services of a 
personal nature including 
assistance in eating, 
toileting, or dressing. 

< .. !... 
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ANALYSIS 
Section 36.306 Personal devices and services. 

The final rule includes a new § 36.306, entitled .. Personal 
devices and services." Section 36.306 of the proposed rule, 
"Readily achievable and undue burden: Factors to be considered," 
was deleted for the reasons described in the ~ble discussion of 
the definition of the tcrm ''readily achievable" ui §36.104. In place 
of §§36.303{g) and 36.305(c) of the proposed rule, which ad-
dressed the issue of personal devices and services in the contexts 
of auxiliary aids and alternatives to barrier removal, §36.306 
provides a general statement that the regulation docs not require 
the provision of personal devices and services. This section sta1CS 
that a public accommodation is not required to provide its custom-
ers, clients, or participants with personal devices, such as wheel-
chairs; individually prcsaibcd devices, such as prcsaiption eye-
glasses or hearing aids; or services of a personal nature including 
assistance in eating, toileting, or dressing. 

This stalClllent serves as a limitation on all the :requirements of 
the regulation. The personal devices and services limitation was 
intended to have general application in the proposed rule in all 
contexts where it was relevant. The final rule, therefore, clarifies 
this point by including a general provision that will explicitly 
apply not just to auxiliary aids and services and alternatives to 
burier removal, but aaoss-thc-board to include such relevant 
meas as modifications in policies, practices, and procedures 
(§36.302) and examinations and courses (§36.309), as well 

Tbe Department wishes to clarify that measures taken as 
altemadves to barrier removal, such as retrieving items from 
shelves or providing curb service or home delivery, arc not to be 
considered personal services. Similuly, minimal actions that 
may be required as modifications in policies, practices, or 
p1ocedmes under §36.302, sucb as a waiter's removing the 
cover from a customer's straw, a kitchen's cutting up food into 
smaller pieces, or a bank's filling out a deposit slip, arc not 
services of a personal namrc within the meaning of §36.306. 
(Of course, such modifications may be required under §36.302 
only if they arc "reasonable.; Similarly, this section does not 
preclude the shon-tcrm loan of personal receivers that arc pan 
of an assistivc listening system. 

~:~ "; Of course, if personal services arc customarily provided to the 
customers or clients of a public accommodation, e.g., in a hospital 

~~., .,:., . or senior citi7.m center, then these personal sc:rviccs should also be 
··: provided to persons with disabilities using the public accommoda-

t.:~-, .. tion. 
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§36.306 Personal devices 
and services. 

This pan does not re-
quire a public accommoda-
tion to provide its customers, 
clients, or participants with 
personal devices, such as 
wheelchairs; individually 
prescribed devices, such as 
prescription eyeglasses or 
hearing aids; or services of a 
personal nature including 
assistance in eating, 
toileting, or dressing. 

I T1t1em] 

ANALYm 
Section 36.306 Personal devices and services. 

The final rule includes a new § 36.306, entitled "Personal 
devices and services." Section 36.306 of the proposed rule, 
"Readily achievable and undue burden: FactorS to be considered," 
was deleted for the reasons described in the ~blc discussion of 
the definition of the tenn "readily achievable" ui §36.104. In place 
of §§36.303(g) and 36.305(c) of the proposed rule, which ad-
dressed the issue of personal devices and services in the contexts 
of auxiliary aids and alternatives to burier removal, §36.306 
provides a general statement that the regulation does not require 
the provision of personal devices and services. This section states 
that a public accommodation is not required to provide its custom-
ers, clients, or participants with personal devices, such as wheel-
chairs; individually prescribed devices, such as prescription eye-
glasses or hearing aids; or services of a personal nature including 
assistance in eating, toileting, or dressing. 

This statement serves as a limitation on all the requirements of 
the regulation. The personal devices and services limitation was 
intended to have general application in the proposed rule in all 
contexts where it was relevant. The final rule, therefore, clarifies 

"· this point by including a general provision that will explicitly 

.. 

: ' 
.(' .... 
~- :·: 

apply not just to auxiliary aids and services and alternatives to 
bmicr removal, but across-the-board to include such relevant 
areas u modifications in policies, practices, and procedures 
(§36.302) and examinations and courses (§36.30'J), as well. 

The Dcpanment wishes to clarify that measures taken as 
alternatives to banier removal, such as retrieving items from 
shelves or providing curb service or home delivery, are not to be 
considered penonal services. Similarly, minimal actions that 
may be required as modifications in policies, practices, or 
procedures under §36.302, such as a waiter's removing the 
cover from a customer's sttaw, a kitchen's cutting up food into 
smaller pieces, or a bank's filling out a deposit slip, arc not 
services of a penonal nature within the meaning of §36.306. 
(Of course, such modifications may be required under §36.302 
only if they are '-rcasonablc.j Similarly, this section does not 
preclude the shon-tcrm loan of personal receivers that are pan 
of an assistive listening system. 

Of course, if personal services arc customarily provided to the 
customers or clients of a public accommodation, e.g., in a hospital 
or senior citiml center, then these personal services should also be 
provided to persons with disabilities using the public accommoda-
tion. 
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§36.307 Accessible or 
special goods. 

(a) This part does not 
require a public accommoda-
tion to alter its inventory to 
include accessible or special 
goods that arc designed for, 
or facilitate use by, individu-
als with disabilities. 

(b) A public accomm~ 
dation shall order accessible 
or special goods at the 
request of an individual with 
disabilities, if, in the normal 
course of its operation, it 
makes special orders on 
request for unstoeked goods, 
and if the accessible or 
special goods can be ob-
tained from a supplier with 
whom the public accomm~ 
dation customarily does 
business. 

ANALYSIS 
Section 36.307 Accessible or special goods. 

Section 36.307 establishes that the rule does not require a 
public accommodation to alter its inventory to include accessible 
or special goods with accessibility features that arc designed for, 
or facilitate use by, individuals with disabilities. As. specified in 
§36.307(c), accessible or special goods include such items as 
brailled versions of books, books on audio-cassettes, closed 
captioned video tapes, special mes or lines of clothing, and 
special foodS to- meet particular dietary needs. 

The purpose of the ADA 's public accommodations require-
ments is to ensure accessibility to the goods offered by a public 
accommodation, not to alter the nature or mix of goods that the 
public accommodation has typically provided. In other words, a 
bookstore, for example, must make its facilities and sales opera-
tions accessible to individuals with disabilities, but is not re-
quired to stock brailled or large print books. Similarly, a video 
store must make its facilities and rental operations accessible, 

-" but is not required to stock closed-captioned video tapes. The 
"' Deparanent has been made aware, however, that the most recent 

,. -· · titles in video-tape rental establishments arc, in fact, closed 
captioned. 

Although a public accommodation is not required by 
136.307(a) to modify its inventory, it is required by §36.307(b}, 

(c) Examples of acces- ,,,_:: ,._ · at the request of an individual with disabilities, to order acces-

sible or special goods in- sible or special goods that it docs not customarily maintain in 

elude items such u brailled stock if, in the normal course of its operation, it makes special 

versions of books, boob on orders for UDStOCkcd goods, and if the accessible or special 
audio cuseaes, closed- goods can be obtained from a supplier with whom the public 

captioned video tapes, . . accommodation customarily does business. For example, a 

special sizes or lines of , · clothing store would be rcquircd to order specially-sized cloth-

clothing, and special foods to ~. - ing at the request of an individual with a disability. if it custom-

mect particular dietary W.=1·.:::;. arily makes special orders for clothing that it docs not keep in 

needs. B,:k~ stock. and if the clothing can be obtained from one of the store '1 

~~-i--itfi customary suppliers. 
: ,..",.··· 

~q~#f::~j(· 

m-96 

One commenter asserted that the proposed rule could be 
interpreted to require a store to special order accessible or special 
goods of all types, even if only one type is spccially onlcred in the 
normal course of its business. The Department, however, intends 
fer 136.307(b) 10 requirc special orders only of those panicu1ar 
types of goods for which a public accommodation nonnally makes 
special orders. For example, a book and rccording su= would not 
have to spccially order brailled books if, in the normal mursc of ill 
business, it only spccially orders recordings and not books. 
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\ §36.308 Seatin& in assem· 
bly areas. 

(a) E:ilii&tiD&: flCiliti'&· 
(1) To the extent that it is 
readily achievable, a public 
accommodation in assembly 
areas shall-

(i) Provide a reasonable 
number of wheelchair seat-
ing spaces and seatS with 
removable aisle-side ann 
rests; and 

(ii) Locate the wheelchair 
seating spaces so that they-

(A) Are dispersed 
throughout the seating area; 

(B) Provide lines of 

( sight and choice of admis-
lion prices comparable to 
those for members of the 
general public; 

(C) Adjoin an accessible 
mute that also serves as a 
means of epess in cue of 
emergency; and 

(D) Permit individuals 
who use wheelchairs to sit 
with family members or 
other companions. 

(2) If removal of seats is 
not readily achievable, a 
public accommodation sball 
provide, to the extent that it 
is readily achievable to do 
so, a portable chair or other 
means to permit a family 
member or other companion 
to sit with an individual who 
uses a wheelchair. 

,. 

>-:·::: .. : ... 
" 
:::· . "II<.~ :-:·=·=· 

, .. 
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.ANALYSIS 
Section 36.308 Seatin1 in assembly areas. 

Section 36.308 establishes specific requirements for 
removing barriers to physical access in assembly areas, which 
include such facilities as theaters, conccn halls, auditoriums, 
lecture halls, and conference rooms. This secpon docs not 
address the provision of auxiliary aids or the removal of 
communications barriers that are structural in nature. These 
communications requirements are the focus of other provisions 
of the regulation ca §§36.303-36.304). 

Individuals who use wheelchairs historically have been 
relegated to inferior seating in the back of assembly areas 
separate from accompanying family members and friends. 
The provisions of §36.308 are intended to promote integration 
and equality in seating. 

In some instances it may not be readily achievable for 
auditoriums or theaters to remove scats to allow individuals 
with wheelchairs to sit next to accompanying family members 
or friends. In these situations, the final ntle retains the re-
quirement that the public accommodation provide portable 
chairs or other means to allow the accompanying individuals 
to sit with the persons in wheelchairs. Persons in wheelchairs 
should have the same opportunity to enjoy movies, plays, and 
similar events with their families and friends, just as other 
patrons do. The final ntlc specifics that portable chairs or 
other means to pennit family members or companions to sit 
with individuals who use wheelchairs must be provided only 
when it is readily achievable to do so. 

In order to facilitate seating of wheelchair users who wish 
to transfer to existing seating, paragraph (a)(l) of the final rule 
adds a requirement that, to the extent readily achievable, a 
reasonable number of scats with removable aisle-side armrests · 
must be provided. Many persons in wheelchairs are able to 

transfer to existing seating with this rcla1ivcly minor modifica· 
tion. This solution avoids the potential safety huard created 
by the use of ponable chairs and fosters integration. The final 
ADA Accessibility Guidelines incorpom:d by subpan D 
(ADAAG) also add a requirement regarding aisle seating that 
was not in the proposed guidelines. In situations when a 
person in a wheelchair transfers to existing seating, the public 
accommodation shall provide assistance in handling the 
wheelchair of the patron with the disability. 

Likewise, consistent with ADAAG, the final rule adds in 
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(3) The requirements of 
paragraph (a) of this section 
shall not be interpreted to 
exceed the standards for 
alterations in subpan D of 
this pan. 

(b) New consmiQ:ion 
and alterations. The provi-
sion and location of wheel-
chair seating spaces in newly 
constructed or altered assem-
bly areas shall be governed 
by the standards for new ·· 
construction and alterations 
in subpan D of this pan. 

m-91 
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ANAL.Yim 
§36.308(a)(l)(ii)(B) a icquirement that. to the extent readily 

achievable, wheelchair seating provide lines of sight and 
choice of admission prices comparable to those for members 
of the general public. 

Finally, because Congress intended that the reqUfrements 
for banier icmoval in existing facilities be substantially less 
rigorous than those required for new construction and alter-
ations, the filial rule clarifies in §36.308(a)(3) that in no event 
can the icquiicments for existing facilities be interpreted to 

exceed the standards for alterations under ADAAG. For 
example, §4.33 of ADAAG only requilCs wheelchair spaces 
to be provided in more than one location when the seating 
capacity of the assembly area exceeds 300. Theicfore, 
paragraph (a) of §36.308 may not be interpreted to requilC 
icadily achievable dispersal of wheelchair seating in assembly 
areas with 300 or fewer seats. Similarly, §4.1.3(19) of 
ADAAG requires six accessible wheelchair locations in an 
assembly area with 301 to SOO seats. The reasonable number 
of wheelchair locations required by paragraph (a), theicfore, 
may be less than six, but may not be interpreted to exceed six. 
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ANALYSIS 
Proposed Section 36.309 Purchase or furniture and equip-

ment. 
Section 36.309 of the proposed rule would have required 

that newly purchased furniture or equipment made available 

for use at a place of public accommodation ~ accessible, to 

the extent such furniture or equipment is available, unless this 

requirement would fundamentally alter the goods, services. 

facilit:ies, privileges, advantages, or accommodations offered, 

or would not be readily achievable. Proposed §36.309 has 

been omitted from the final rule because the Department has 

determined that its requirements arc more properly addressed 

under other sections, and because there arc currently no a~ 

priate accessibility standards addressing many types of fumi. 

turc and equipment. 

Some types of equipment will be required to meet the 

accessibility requirements of subpart D. For example, 
ADAAG establishes technical and scoping requirements in 

new construction and alterations for automated teller machines 

and telephones. Purchase or modification of equipment is 

required in certain instances by the provisions in §§36.201 and 

. 36.202. For example, an arcade may need to provide acccs-
··. siblc video machines in Older to ensmc full and equal enjoy-

ment of the facilities and to provide an opportunity to partici-

pate in the services and facilities it provides. 1be barrier 

removal requirements of 136.304 will apply as wd1 to furni. 

1Urc and equipment (lowering shelves, rcmansmg furniture. 

ldding braille labels to a vending machine). 
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§36.309 Examinations and 
courses. 

(a) General. Any pri-
vate entity that offers exami-
nations or courses related to 
applications, licensin&, 
certification, or credentialing 
for secondary or 
postsecondary education, 
professional, or trade pur-
poses shall offer such exami-
nations or courses in a place 
and manner accessible to 
persons with disabilities or 
offer alternative accessible 
arrangements for such 
individuals. 

(b) E,xaminatigns. (1) 
Any private entity offerin& 
an examination covered by 
this section must usmc that 

(i) The examination is 
sclec1ed and administcrcd IO 

as to best ensure that, when 
the examination is adminis-
tered to ID individual with a 
disability that impam sen-
sory, manual, or speakin1 
skills, the examination 
iesults accmately ieflect the 
individual's aptitude or 
achievement level or what-
ever other factor the exami-
nation purpons to measure, 
rather than reflecting the 
individual's impaiJcd sen-
sory, manual, or speakin1 
skills (except where those 
skills arc the factors that the 
examination pmpons to 
mcuure); 

fli) An examination that 
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ANALYm 
Section 36.309 Examinations and courses. 

Section 36.309(a) sets fonh the general rule that any 
private entity that offers examinations or courses ielated to 

application~, licensing, certification, or credentialing for 
secondary or postsecondary education, professionB;l. or trade 
pmposes shall offer such examinations or courses iii a place 
and manner accessible to persons with disabilities or offer 
alternative accessible arrangements for such individuals. 

.. 
Paragraph (a) testates section 309 of the Americans with 

Disabilities Act. Section 309 is intended to fill the gap that is 
created when licensing, certification, and other testing au-
thorities arc not covered by section 504 of the Rehabilitation 
Act or title n of the ADA. Any such authority that is covered 
by section 504, because of the 1CCCipt of Federal money, or 
by title ll, because it is a function of a State or local govern-
ment, must make all of its programs accessible to persons 
with disabilities, which includes physical access as well as 
modifications in the way the test is administered, e.g., ex-
tended time, written insttuctions, or assistance of a reader. 

Many licensing, certification, and testin1 authorities arc 
not covered by section S04, because no Federal money is 
received; nor arc they covered by title ll of the ADA because 
they arc not State or local agencies. However, States often 
!Cquire the licenses provided by such authorities in order for 
an individual to pmctice a panicu1ar profession or trade. 
1bus, the pnMsion wu included in the ADA in order to 
assure that persons with disabilities arc not foreclosed from 
educational, professional, or ttadc opponunities because an 
examination or comsc is conducted in an inaccessible site or 
without n=ded modifications. 

As indicated in the "Application" section of this part 
(§36.102), 136.309 applies to any private entity that offers 
the specified types of examinations or courses. This is 
consistent with section 309 of the Americans with Disabilities 
'Act, which states that the requirements apply to "any person" 
offering examinations or courses. 

The Department 1CCCivcd a large number of comments on 
this section, ieflccting the importance of ensuring that the key 
gateways to education and employment arc open to individu-
als with disabilities. The most frequent comments were 
objections to the fundamental alteration and undue burden 
provisions in 1136.309 (b)(3) and (c)(3) and to allowing 
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is designed for individuals 
with impaired sensory, 
manual, or speaking skills is 
offered at equally convenient 
locations, as often, and in as 
timely a manner as are other 
examinations; and 

(iii) The examination is 
administered in facilities that 
are accessible to individuals 
with disabilities or alterna-
tive accessible arrangements 
are made. 

(2) Requhcd modifica-
tions to an examination may 
include changes in the length 
of time permitted for 
completion of the examina-
tion and adaptation of the 
manner in which the exami- '· 
nation is given. 

(3) A private entity 
offering an examination 
covered by this section shall 
provide appropriate auxiliary 
aids for persons with im· 
paired sensory, manual, or 
speaking skills, unless that 
private entity can demon-
strate that offering a particu-
lar auxiliary aid would 
fundamentally alter the 
measurement of the skills or 
knowledge the examination 
is intended to test or would 
result in an undue burden. 
Auxiliary aids and services 
requhcd by this section may 
include taped examinations, 
interpreters or other effective 
methods of making orally 
delivered materials available 
to individuals with hearing 

, . 
. ,, .... 

' .. 
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ANALYSIS 
courses and examinations to be provided through alternative 
accessible mangements, rather than in an integrated setting. 

Although section 309 of the Act docs not refer to a funda-

mental alteration or undue burden limitation, those limitations 
do appear in section 302(b)(2)(A)(iii) of the AotT which 
establishes the obligation of public accommodations to pro-
vide auxiliary aids and services. The Department., therefore, 

included it in the paragraphs of §36.309 requiring the provi-

sion of auxiliary aids. One commenter argued that similar 
limitations should apply to all of the iequircments of §36.309, 
but the Department did not consider this extension appropriate. 

Commenters who objected to permitting "alternative 
accessible mangcments" argued that such arrangements allow 

segregation and should not be permitted, unless they are the 

least restrictive available alternative, for example, for someone 

who cannot leave home. Some commentcrs made a distinction 
between courses, where interaction is an important part of the 
educational experience, and examinations, where it may be 
less important. Because the statute specifically authorU.es 
alternative accessible mangements as a method of meeting the 

requirements of section 309, the Department has not adopted 
' this suggestion. The Dcpanment notes, however, that, while 

examinations of the type covered by 136.309 may not be 
covered elsewhere in the regulation, courses will generally be 
offered in a "place of education," which is included in the 
definition of"placc of public accommodation" in 136.104, 
and, therefore, will be subject to the integrated setting require-
ment of 136.203. 

Section 36.309(b) sets forth specific requirements for 

examinations. Examinations covered by this section would 
include a bar exam or the Scholastic Aptitude Test prepared by 
the F.ducational Testing Service. Paragraph (b)(l) is adopted 

from the Dcpanment of F.ducation 's section 504 regulation on 
admission tests to postsecondary educational programs (34 
CFR 104.42(b)(3)). Paragraph (b)(l)(i) requires that a private 

entity offering an examination covered by the section must 
assure that the examination is selected and administered so as 
to best ensure that the examination accurately reficcts an 
individual's aptitude or achievement level or other factor the 
examination purpons to measure, rather than reflecting the 
individual's impaired sensory, manual, or speaking skills 
(except where those skills are the factors that the examination 
purpons to measure). 
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impairments, brailled or 
large print examinations and 
answer sheets or qualified 
readers for individuals with 
visual impairments or learn-
ing disabilities, ttansaibcrs 
for individuals with manual 
impairments, and other 
similar services and actions. 

( 4) Alternative acces-
sible mangements may 
include, for example, provi-
sion of an examination at an 
individual's home with a 
proctor if accessible facilities 
or equipment are unavail-
able. Alternative anange-
ments must provide compa-
rable conditions to those 
provided for nondisabled 
individuals. 

(c) Cmngs. (1) Any 
private entity that offers a 
course covered by this 
section must make such 
modifications ID that course 
as are necessary ID ensure 
that the place and manner in 
which the course is Jiven are 
accessible to individuals with 
disabilities. 

(2) Required modifica-
tions may include changes in 
the length of time permiued 
for the completion of the 
course, substimtion of 
specific requirements, or 
adaptation of the manner in 
which the course is con-
ducted or course materials 
are disuibuted. 

(3) A private entity that 
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ANALYSIS 
Paragraph (b)(l)(ii) requires that any examination spe-

cially designed for individuals with disabilities be offered as 
often and in as timely a manner as other examinations. Some 
commentcrs noted that persons with disabilities may be 
required to ttavel long distances when the location~ for 
examinations for individuals with disabilities are lirilitcd. for 
example, to only one city in a State instead of a variety of 
cities. The Department has therefore revised this paragraph 
to add a reqUircment that such examinations be offered at 
locations that are as convenient as the location of other 
examinations. 

Commentcrs representing organizations that administer 
tests wanted to be able to require individuals with disabilities 
ID provide advance notice and appropriate documentation. at 
the applicants' expense, of their disabilities and of any modi-
fications or aids that would be required. The Department 
agrees that such requirements are permissible, provided that 
they are not unreasonable and that the deadline for such 
notice is no earlier than the deadline for others applying to 
take the examination. Requiring individuals with disabilities 
ID file earlier applications would violate the requirement that 
examinations designed for individuals with disabilities be 
offered in as timely a manner as other examinations. 

Eicamincrs may require evidence that an applicant is 
entitled to modifications or lids as requin:d by this seclion, 
but requem for documentation must be reasonable and must 
be limiied to the need for the modification or aid requested. 
Appropriate documentation mipt include a letter from a 
physician or other professional, or evidence of a prior dia~ 
sis or accommodation, such as eligibility for a special educa-

.... tion program. 1be applicant may be required ID bear the cost 
· ~ of providing such documentation, but the entity adminis1Crina 
t:,_-.;;; ,::. : the examination cannot charge the applicant for the cost of 
; :·. ,. any modifications or auxiliary lids, such as interprciers, 
r . ' ( provided for the examination. 

.:· 

. ,.._ ~- .. 
: :-"·" 
j· _., . 

Ii 
:·····=· ... • ·:-. 
;,:;x. .•• 

Paragraph (b)(l)(iii) requires that examinations be admin-

islel'Cd in facilities that are 1CCCssible to individuals with 
disabilities or alternative accessible mangements are made. 

Paragraph (b)(l) gives examples of modifications ID 

examinations that may be necessary in order to comply with 
this section. These may include providing more time for 
completion of the examination or a cblllge in the manner of 
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offers a course covered by 
this section shall provide 
appropriate auxiliary aids 
and services for persons with 
impaired sensory, manual, or 
speaking skills, unless the 
private entity can demon· 
strate that offerin& a particu-
lar auxiliary aid or service 
would fundamentally alter 
the comsc or would result in 
an undue burden. Auxiliary 
aids and services required by 
this section may include 
taped texts, interpreters or 
other effective methods of 
making orally delivered 
materials available 10 indi· 
viduals with hearing impair· 
ments, brailled or large print 
texts or qualified readc:rs for 
individuals with visual 
impairments and learning 
disabilities, classroom 
equipment adaptccl for use 
by individuals with manual 
impairments, and other 
similar services and ICtioDs. 

(4) Courses must be 
administered in facilities that 
arc accessible to individuals 
with disabilities or alt.erna· 
tive accessible amnpmenu 
must be made. 

(S) Alternative acces-
sible amngements may 
include, for example, provi· 
sion of the comsc through 
videotape, cassettes, or 
prepared notes. Alternative 
arrangements must provide 
comparable conditions to 
those provided far 
nondisabled individuals. 

l·T1t1em I 

ANALYSIS 
giving the examination, e.g., reading the examination to the 
individual. 

Paragraph (b)(3) requires the provision of auxiliary 
aids and services, unless the private entity offering the exami-
nation can demonstrate that offering a panicolar.awdliary aid 
would fundamentally alter the examination or result in an 
undue burden. Examples of auxiliary aids include taped 
examinations, interpreters or other effective methods of 
making aurally delivered materials available to individuals 
with hearing impairments, readers for individuals with visual 

,,,, impairments or learning disabilities, and other similar services 
'''·' .·., , . and actions. The suggestion that individuals with learning 
:,.;~ :,' .. ,. ,' disabilities may need readers is included. although it docs not 
. . appear in the Department of Education regulation, because, in 
L ·;: ··o,.. fact. some individuals with learning disabilities have visual 
{ - .. ·,;. . perception problems and would benefit from a reader. 

Many commentcrs pointed out the importance of ensuring 
that modifications provide the individual with a disability an 
equal opportunity to demonstrate his or her knowledge or 
ability. For example, a reader who is unsJciJJed or lacks 
knowlcdie of specific terminology used in the examination 
may be unable to convey the information in the questions or to 
follow the applicant's instructions effectively. Commentcrs 
pointed out that. for persons with visual impairments who read 
braille, braille provides the closest functional equivalent to a 
printccl 1CIL The Dcpanment has, therefore, added Brailled 
examinations to the examples of auxiliary aids and services 
that may be required. For similar reasons, the Dcpanment 
l1so added to the list of examples of auxiliary aids and services 

.·. large print examinations and answer sheets; "qualified" read· 
c:rs; and U'lnseribers to write answers. 

A commenter suggested that the phrase "fundamentally 
alter the examination" in this paragraph of the proposed rule 
be revised to more accurately reflect the function affected. In 
the final rule the Department has substimtcd the phrase "fun· 
damcntally alter the measurement of the skills or knowledge 
the examination is intended to test." 

Paragraph (b)(4) gives examples of alternative accessible 
amngcments. For instance, the private entity might be re-
quired to provide the examination at an individual's home 

, ... :: -.::. with a proctor. Alternative arrangements must provide condi-
•.~·,*~-:-. tions for individuals with disabilities that arc comparable to 
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ANALYSIS 
the conditions under which other individuals take the exami-
nations. In other words, an examination cannot be offered to 
an individual with a disability in a cold, poorly lit basement. 
if other individuals are given the examination in a wann, well 
lit classroom. 

Some commenters who provide examinations for licens-
ing or certification for particular occupations or professions 
urged that they be pennitted to refuse to provide modifica-
tions or aids for persons seeking to take the examinations if 
those individuals, because of their disabilities, would be 
unable to perform the essential functions of the profession or 
occupation for which the examination is given, or unless the 
disability is reasonably detennined in advance as not being an 
obstacle to certification. The Department has not changed its 
rule based on this comment. An examination is one stage of 
a licensing or certification process. An individual should not 
be bmed from attempting to pass that stage of the process 
merely because he or she might be unable to meet other 
requirements of the process. If the examination is not the 
first stage of the qualification process, an applicant may be 
required to complete the earlier stages prior to being admitted 
to the examination. On the other hand, the applicant may not 
be denied admission to the examination on the basis of doubts 
about his or her abilities to meet requirements that the exami-
nation is not designed to test. 

Paragraph (c) sets forth specific requirements for courses. 
Paragraph (c)(l) contains the general rule that any course 
covered by this section must be modified to ensure that the 
place and manner in which the course is given is accessible. 
Paragraph (c)(2) gives examples of possible modifications 
that might be required, including extending the time permit-
ted for completion of the course, permitting oral rather than 
written delivery of an assignment by a person with a visual 
impairment, or adapting the manner in which the course is 
conducted (i.e., providing cassettes of class handouts to an 
individual with a visual impairment). In response to com-
ments, the Dcpanment has added to the examples in para-
graph (c)(2) specific reference to disuibution of course 
materials. If course materials are published and available 
from other sources, the entity offering the course may give 
advance notice of what materials will be used so as to allow 
an individual to obtain them in braille or on tape, but materi-
als provided by the course offerer must be made available in 
alternative formats for individuals with disabilities. 
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ANALYm 
In language similar to that of paragraph (b ), paragraph 

(c)(3) requires auxiliary aids and services, unless a fundamen-

tal alteration or undue burden would result, and paragraph 

(c)(4) requires that courses be administered in accessible 

facilities. Paragraph (c)(S) gives examples of alternative 

accessible llTBngements. These may include· provision of the 

course through videotape, cassettes, or prepared notes. Alter-

native amngements must provide comparable conditions to 

those ·provided to others, including similar lighting, room 

temperature, and the like. An entity offering a variety of 

courses, to fulfill continuing education requirements for a 

profession, for example, may not limit the selection or choice 

of courses available to individuals with disabilities. 

m-1os 

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 328 of 398



( 

lb:Gm.AnoN 
moval is readily achievable. 

(c) Jlr,gujrcmcots for 
yebicles and systems. A 
public accommodation 
subject to this section shall 
comply with the require· 
ments pcnainin1 to vehicles 
and transponation systems in 
the regulations issued by the 
Secretary of Transponation 
pursuant to section 306 of 
the Act. 

§§36.311-36.400 [Reserved] 
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ANALYm 
Paragraph (b) specifically provides that a public accommo-

dation shall remove ttansponation baniers in existing vehicles 

to the extent that it is readily achievable to do so, 
but that the installation of hydraulic or other lifts is not re-
quired. 

Paragraph (c) provides that public accommodations subject 

to this section shall comply with the requirements for ttanspor· 

wion·vchicles and systems contained in the regulations issued 
by the Secretary of Transponation. 
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Subpart D-New Construc-
tion and Alterations 
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ANALYSIS 
Subpart D - New Construction and Alterations. 

Subpart D implements section 303 of the Act, which 
requires that newly consaucted or altered places of public 
accommodation or commercial facilities be readily accessible 
to and usable by individuals with disabilities. This .require-
ment contemplates a high degree of convenient access. It is 

intended to ensure that patrons and employees of places of 
public accommodation and employees of commercial facili-
ties are able·to get to, enter, and use the facility. 

Potential patrons of places of public accommodation. 
such as retail establishments, should be able to get to a stmc, 

get into the store, and get to the areas where goods are being 
provided. Employees should have the same types of access, 
although those individuals require access to and around the 
employment area as well as to the area in which goods and 
services are provided. 

The ADA is geared to the future - its goal being that, 

:~ over time, access will be the rule, rather than the exception. 
Thus, the Act only requires modest expenditures, of the type 

addressed in 136.304 of this part, to provide access to exist-
ing facilities not otherwise being altered, but requires all new 
construction and alterations to be accessible. 

The Act does not require new consttuction or alterations; 
it simply requires that, when a public accommodation or 
other private entity undertakes the construction or alteration 
of a facility subject to the Act, the newly consttUCtcd or 
alu:rcd facility must be made accessible. This subpart cstab.. 

, . lishcs the requirements for new construction and alterations. 

As explained under the discussion of the definition of 
"facility," §36.104, pending development of specific require-
ments, the Department will not apply this subpart to places of 
public accommodation located in mobile units, boats, or other 
conveyances. 
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§36.401 New construction. 
(a) General. (1) Except 

as provided in paragraphs (b) 
and (c) of this section. 
discrimination for pmposcs 
of this part includes a failure 
to design and construet 
facilities for first occupancy 
after January 26, 1993, that 
arc readily accessible to and 
usable by individuals with 
disabilities. 

(2) For purposes of this 
section. a facility is designed 
and consttucted for first 
occupancy after January 26, 
1993. 
only-

(i) If the last application 
for a building permit or 
permit extension for the 
facility is certified to be 
complete, by a State, 
County, or local gov=nment 
after JIDUll')' 26, 1992 (or, in 
those jurisdictions where the 
gow:rnmcnt docs not c:c:nify 
completion of applications, 
if the lut application for a 
building permit or permit 
extension for the facility is 
received by the State, 
County, or local govcmmcnt 
after January 26, 1992); and 

(ii) If the first a:nificate 
of occupmcy for the facility 
is issued after January 26, 
1993. 

(b) Cmnmea;ial facili-
ties lgc:aied in priyate resi-
dences. 

ANALYm 
Section 36.401 New construction. 
General 

ITWem I 

Section 36.401 implements the new construction require-

ments of the ADA. Section 303(a)0) of the Act provides that 

discrimination for purposes of section 302(a,·of the Act 

includes a failure to design and construct facilities for first 

occupancy later than 30 months after the date of enactment 

(i.e.~ after January 26, 1993) that arc readily accessible to and 

usable by individuals with disabilities. 

Paragraph 36.40l(a)0) restates the general requirement for 

. .. , accessible new construction. The proposed rule stated that 

"any public accommodation or other private entity responsible 

for design and construction" must ensure that facilities con-

form to this requirement. Various commentcrs suggested that 

(. , the proposed language was not consistent with the statute 
because it substituted "privatc entity responsible for design · 

and construction" for the statutory language; because it did not 

address liability on the part of architects, contractors, develop-

i:::::.:::.::.:· · crs. tenants, owners. and other entities; and because it limited 

tdtV·' the liability of entities responsible for commercial facilities. 

l · :;~,.::•: In response, the Dcparanent has revised this paragraph to 

r·:~:;,{ repeat the ~~ge of ~tion ~03(~) of the ADA. ~ De-. 
····, panment will mtcrprct this sccuon m a manner CODS1Stent with 

the intent of the statute and with the nature of the :responsiblli-1 ::: the Vlrious enlilies far design. far COllllrllClion, or far 

~·~/:;::.:i::A Designed and constructed for first occupancy 

!l!i~l 
~=;;:g0r::~ According to paragraph (a)(2), a facility is subject to the 
~ :Y:~-;:;:.:;-:. • • • • • 

M:MT new consuucuon reqwrcments only if a completed application 

~~E:~~~:i for a building permit or permit extension is filed after January 

ll:file~ 26, 1992, and the facility is occupied after January 26, 1993. 
;.~;~:·~'.-Iti 

·'"'!.-

~ ,.' .. :: 1be proposed rule set forth for comment two altcmative 
.\ ,, 
, .~ .: ways by which to determine what facilities arc subject to the 

. A?~\. Act and what standards apply. Paragraph (a)(2) of the final 

rt=:t:!::./"\ rule is a slight variation on Option One in the proposed rule. 

· · "'' 1be reasons for the Department's choice of Option One arc 

.,,,.:·<';: discussed later in this section. 

Paragraph (a)(2) acknowledges that Congress did not 

contcmpla!c having actual occupancy be the sole trigger for 

>' ' .• the accessibility requirements, because the statute prohibits a 
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(1) When a commercial 
facility is located in a private 
residence, the portion of the 
residence used exclusively as 
a residence is not covered by 
this subpart, but that portion 
used exclusively in the 
operation of the commercial 
facility or that portion used 
both for the commercial 
facility and for residential 
purposes is covered by the 
new construction and alter-
ations requirements of this 
subpan. 

(2) The portion of the 
residence covered under 
paragraph (b)(l) of this 
section extends to those 
clements used to enter the 
commercial facility, includ-
ing the homeowncr's front 
sidewalk, if any, the door or 
entryway, and hallways; and 
those portions of the resi-
dence. interior or exterior, 
available to or used by 
employees or visitors of the 
commercial facility, includ-
ing restrooms. 

(c) Exc;ption for aqµc-
rural impracticability. (1) 
Full compliance with the 
requirements of this section 
is not required where an 
entity can demonstrate that it 
is sttucturally impracticable 
to meet the requirements. 
Full compliance will be 
considered sttucturally 
impracticable only in those 
rare circumstances when the 
unique characteristics of 
terrain prevent the incorpara· 
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ANALYSIS 
failure to "design and construct for first occupancy," rather 
than requiring accessibility in facilities acwally occupied 
after a particular date. 

The commentci's overwhelmingly agreed with th~ . 

Department's proposal to use a date cenain; many cited the 
reasons given in the preamble to the proposed rule. Fmt, it is 
helpful for de~igncrs and builders to have a fixed date for 
accessible design, so that they can detenninc accessibility 
requirements early in the planning and design stage. It is 
difficult to determine accessibility requirements in anticipa-
tion of the actual date of first occupancy because of unpre-
dictable and unconttollable events (e.g., strikes affecting 
suppliers or labor, or natural disasters) that may delay occu-
pancy. To redesign or reconstruct portions of a facility if it 
begins to appear that occupancy will be later than anticipau:d 
would be quite costly. A fixed date also assists those respon-
sible for enforcing, or monitoring compliance with, the 
statute, and those protected by iL 

The Department considered using as a trigger date for 
application of the accessibility standards the date on which a 
permit is &ranted. The Dcpanment chose instead the date on 
which a complete permit applicadon is ccnified as received 
by the appropriate government entity. Almost all 
commentcrs agreed with this choice of a lri1p:r date. This 
decision is based partly on information that several months or 

._., even years can pass between application for a permit and 
receipt of a pcnniL Design is vinually c:omplelC at the time 
an application is complete (Le., ccnificd to contain all the 

•. . ... 
'l('"h ·>·~ 

i-~;:~is 
.•,.; ..... ·-~:;, . . r 

information required by the Staie, county, or local govern-
ment). After an application is filed, delays may occur before 
the permit is aranu:d due to numerous facton (not necessmily 
relatin& to accessibility): for example, hazardous wasse 

i ~ . , discovered on the propcny, flood plain iequiremenu, zonin1 
disputes, or opposition to the project from vuious poups. 
These factors should not require redesign for accessibility if 
the application was completed before January 26, 1992. 
However, if the facility must be redesigned for other le&SODS, 

such as a change in density or environmental prcse:rvadon, 
and the final permit is based on a new application, the rule 
would require accessibility if that application was ccnified 
complete after January 26, 1992. 

1bc cenification of receipt of a complese application for a 
building permit is an appropriate point in the .pmccss 1Jmt111e 
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tion of accessibility features. 

(2) If full compliance 
with this section would be 
structurally impracticable, 
compliance with this section 
is required to the extent that 
it is not structurally impracti-
cable. In that case, any 
portion of the facility that 
can be made accessible shall 
be made accessible to the 
extent that it is not structm-
ally impracticable. 

(3) If providing accessi-
bility in confonnance with 
this section to individuals 
with certain disabilities (e.g., 
those who use wheelchairs) 
would be structurally im-
practicable, accessibility 
shall nonetheless be ensured 
to persons with other typcS 

of disabilities (e.a.. those 
who use crutches or who 
have sight, hearing, or 
mental impairments) in 
accordance with this section. 

(d) Eleyatgr exemption. 
(1) For purposes of this 
paragraph (d) -

(i) PmfessiooaJ pfficc of 
a health care pmyidq means 
a location wbc= a person or 
entity iegulatcd by a State to 
provide professional services 
ielated to the physical or 
mental health of an indi-
vidual makes such services 
available to the public. 1be 
facility housing the "profes-

... ::.;:-::. 

::: }f'.: .. :·.~: 

ANALYSIS 
c:cnifications are issued in \\Titing by governmental authorities. 
In addition, this approach presents a clear and objective sundard. 

However, a few commenters pointed out that in some 
jurisdictions it is not possible to receive a "certification" that 
an application is complete, and suggested that in those cases 
the fixed date should be the date on which an application for a 
permit is received by the government agency. The Depan-
ment· b8$ included such a provision in §36.401(a)(2)(i). 

The date of January 26, 1992, is ielevant only with iespcct 
to the last application for a permit or permit extension for a 
facility. Thus, if an entity has applied for only a "foundation" 
permit, the date of that permit application has no effect, 
because the entity must also apply for and receive a pennit at a 
later date for the actual superstructure. In this case, it is the 
date of the later application that would conuol, unless con-
struction is not completed within the time allowed by the 
permit, in which case a third permit would be issued and the 
date of the application for that permit would be determinative 
for purposes of the rule. 

.•: 

~ ... ·.· . Cioice of Option One for defining "designed and construcaed 

i .·~;::: for fmt occupancy" 

if*~ Under the option the Department has chosen for determin-
~$:™% • flf' · mg applicability of the new construction standards, a building 
~''''%t:l' would be considered to be "for first occupancy" after January 

··''."."'."'' 26, 1993, only (1) if the last applicadon for a building permit 

or permit extension for the facility is c:enificd ID be comple1e 
(or, in some jurisdictions, received) by a State, county, or local 
government after January 26, 1992, IDd (2) if the first ccnifi-

k ·· catc of occupancy is issued after January 26, 1993. The 
~k: . ·· Department also asked for comment on an Option Two, which 
':•: . 
!~~~'· would have imposed new construction requirements if a 
" .. ;·· completed application for a building permit or permit extcn-
} ,f_<'< sion was filed after the enactment of the ADA (July 26, 1990), 
.. ;·-

IDd the facility was occupied after January 26, 1993. 

i 1be request for comment on this issue drew a large nwn-
. - · ber of comments expressing a wide range of views. Most 

L~1 .,,~:· ~s groups IDd some ~ty rights groups faVOR:d 
• ' , Opuon One, and some business groups and most disability 

sional office of a health care 
provider" only includes floor ~---:~ 

rights groups favored Option Two. Individuals IDd govern-
ment entities were equally divided; seven1 commentcn pro-
posed other options. 
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levels housin1 at least one 
health care provider, or any 
floor level designed cir 
intended for use by at lcut 
one health care provider. 

(ii) Shom>in& centet or 
shomzin& moll msan1-

(A) A building housing 
five or more sales or icntal 
establishments; or 

(B) A series of buildings 
on a common site, either 
under common ownership or 
common conttol or devel-
oped either as one project or 
as a series of related projects, 
housing five or more sales or 
rental establishments. For 
purposes of this section, 
places of public accommoda-
tion of the types listed in 
parapaph (5) of the defini-
tion of "place of public 
accommodation" in section 
136.104 are considered sales 
or rental establishments. 
The facility housin& I .. sbop-
pinl center or shoppin& 
mall" only includes floor 
levels housin1 at least one 
sales or rental establishment, 
or any floor level dcsiped 
or intended for use by at 
least one sales or rental 
establishmenL 

(2) This section does not 
requite the installation of an 
elevator in a facility that is 
less than three stories or bas 
less than 3000 square feet 
per story, except with respect 
to any facility that houses 

m-112 
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ANALYm 
Those favoring Option One pointed out that it is more 

reasonable in that it allows time for those subject to the new 
construction requirements to anticipaae those requirements 
and to receive technical assistance pursuant to the AcL Nu-
merous commenters said that time frames for desiping and 
constructing some types of facilities (for example, health care 
facilities) can range from two to four years or more. They 
expressed concerns that Option Two, which would apply to 
some facilities already under design or construction as of the 
date the Act was signed. and to some on which consttuction 
began shonly after enacunent, could result in costly redesign 
or rcconsuuction of those facilities. In the same vein, some 
Option One supporters found Option Two objectionable on 
due process grounds. In their view, Option Two would mean 
that in July 1991 (upon issuance of the final DOJ rule) the 
responsible entities would learn that ADA standards had been 
in effect since July 26, 1990, and this would amount to 
retroactive application of standards. Numerous commenters 
characaerizcd Option Two as having no support in the statute 
and Option One as being more consistent with congressional 
intenL 

Those who favored Option Two pointed out that it would 
include more facilities within the coverqe of the new con-
suuction standards. They arped that because similar acces-
sibility requirements arc in effect under Swc laws, no hard-
ship would be imposed by this option. Numerous 
commenam Aid that hudship would also be eliminated in 
liJht of their view that the ADA requites compliance with the 
Unifmm Federal Accessibility Standards (UFAS) until 
issuance of DOJ standards. Those supponhl1 Option Two 
claimed that it was more consistent with the statute and its 
lcpwive histoly. 

1bc Depm anent has chosen Option One ntbcr than 
Option Two, primarily on the basis of the language of three 
iclevant sections of the statute. Fmt, section 303(a) requires 
compliance with accessibility standards set forth, or incmpo-
rated by !Cfercnce in, zegulations to be issued by the Depart-
ment of Justice. Standing alone, this section cannot be read 
to requite compliance with the Dcpanment's standards before 
dlosc standards are issued (through this rulemaldng). Second, 
ICCOl'ding to section 310 of the statute, section 303 becomes 
effective on January 26, 1992. Thus, section 303 cannot 
impose requimncnts on the design of buildinp before that 
dale. Third, while section 306(d) of the Act requires compli-
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one or more of the following: 

(i) A shopping center or 
shopping mall, or a profes-
sional office of a health care 
provider. 

(ii) A terminal, depot. or 
other station used for speci-
fied public ttansponation, or 
an airport passenger tcrmi· 
nal. In such a facility, any 
area housing passenger 
services, including boarding 
and debarking, loading and 
unloading, baggage claim, 
dining facilities, and other 
common areas open to the 
public, must be on an acces-
sible route from an acces-
sible entrance. 

(3) The elevator exemp-
tion set forth in this para-
graph (d) docs not obviate or 
limit in any way the obliga-
tion to comply with the other 
ICCCSsibility requirements 
established in pamgrapb (a) 
of this section. For example, 
in a facility that houses a 
shopping center or shopping 
mall, or a professional office 
of a health care provider, the 
floors that arc above or 
below an accessible ground 
floor and that do not house 
sales or rental establishments 
or a professional office of a 
health care provider, must 
meet the rcqllRments of this 
section but for the elevator. 

: ./. 

' 

I TitleW I 

ANALYSIS 
ancc with UF AS if final regulations have not been issued, that 
provision cannot reasonably be read to take effect until July 
26, 1991, the date by which the Department of Justice must 
issue final regulations under title m. 

Option Two was based on the premise that ·the interim 
standards in section 306(d) take effect as of the ADA 's enact-
ment (July 26, 1990), rather than on the date by which the 
Department of Justice regulations are due to be issued (July 
26, 1991). The initial clause of section 306(d)(l) itself is 
silent on this question: 

If final regulations have not been issued pursuant to this 
section, for new construction for which a ... building permit 
is obtained prior to the issuance of final regulations .•• [in-
terim standards apply]. 

The approach in Option Two relics partly on the language 
of section 310 of the Act, which provides that section 306, the 
interim standards provision, takes effect on the date of enact-
mcnL Under this interpretation the interim standards provi-
sion would prevail over the operative provision, section 303, 
which reqllRs that new construction be accessible and which 
becomes effective January 26, 1992. This approach would 
also require construing the language of section 306(d)(l) to 
take effect before the Department's standards arc due to be 
issued. The preferred reading of section 306 is that it would 
require that, if the Department's final standards had not been 
issued by July 26, 1991, UFAS would apply to certain build-
ings until such time as the Depmanent's SIBDdards were issued. 

: .. · .. 
General Substantive Requirements of the New Construction 
Provisions 

The rule requires, as docs the statute, that covered newly 
constructed f acilitics be readily accessible to and usable by 
individuals with disabilities. The phrase "readily accessible to 
and usable by individuals with disabilities" is a term that, in 
slightly varied formulations, has been used in the Architectural 

,. Barriers Act of 1968, the Fair Housing Act, the regulations 
implementing section 504 of the Rehabilitation Act of 1973, 
and current accessibility standards. It means, with respect to a 
facility or a portion of a facility, that it can be approached, 
entered, and used by individuals with disabilities (including 
mobility, sensory, and cognitive impairments) easily and 
conveniently. A facility that is constructed to meet the re-
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ANALYSIS 
quiremcnts of the rule's accessibility standards will be con-
sidered readily accessible and usable with respect to construc-

tion. To the extent that a particular type or clement of a 
facility is not specifically addressed by the standards, the 

language of this section is the safest guide. . . 

A private entity that renders an "accessible" building 
inaccessible jp its operation, through policies or practices, 
may be in vioiauon of section 302 of the AcL For example, a 

private entity can render an entrance to a facility inaccessible 
by keeping an accessible entrance open only during certain 

hours (whereas the facility is available to others for a pau:r 
length of time). A facility could similarly be rendered inac-

cessible if a person with disabilities is significantly limited in 

her or his choice of a range of accommodations. 

Ensuring access to a newly constructed facility will 
include providing access to the facility from the street or 
parking lot, to the extent the responsible entity has control 
over the route from those locations. In some cases, the 
private entity will have no control over access at the point 
where streets, curbs, or sidewalks ahady exist, and in those 

instances the entity is encouraged to iequest modifications to 
a sidewalk, including insta1l•tion of curb cuts, from a public 
entity tcsponsible for them. However, as some commen1a1 
pointed om. the= is no obliption for a privaie entity subject 
to title m of the ADA to seek or ensure compliance by a 
public entity with title D. 1bus, altboup a locality may have 
an obliption under title n of the Act to install cmb cuts at a 

panicullr location, that responsibility is 1epara1e from the 
private entity's title m obliption, and any involvement by a 

private entity in seekin& cooperation from a public entity is 
purely voluntary in this coniexL 

Work Areas 

Proposed paragraph 36.40l(b) addressed access to em-
ployment areas, rather than to the areas where goods or 
services are being provided. 1be preamble noted that the 
proposed paragraph provided guidance for new construction 
and alterations until more specific guidance was issued by the 
ATBCB and reflected in this Dcpanment's 1eg11l1doo. 1be 
entire paragraph has been delc1Cd from this sc:c:tion in the 
final rule. The concepts of paragraphs (b) (1), (2), and (S) of 

the proposed rule are included, with modifications a.ad expan-
sion, in ADAAG. Puagraphs (3) and (4) of the popmed 
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rule, concerning fixtures and equipment. arc not included in 
the rule or in ADAAG. 

Some commenters asserted that questions relating to new 
construction and alterations of work areas should be addressed 
by the EEOC under title I, as employment coiJccms. How-
ever, the legislative history of the statute clearly indicates that 
the new construction and alterations requirements of title m 
were intended to ensure accessibility of new facilities to all 
individuals, including employees. The language of section 
303 sweeps broadly in its application to all public accommo-
dations and commercial facilities. EEOC' s title I regulations 
will address accessibility JCquirements that come into play 
when "reasonable accommodation" to individual employees or 
applicants with disabilities is mandated under title L 

The issues dealt with in proposed §36.40l(b)(l) and (2) 
are now addressed in ADAAG section 4.1.1(3). The 
Depanment's proposed paragraphs would have required that 
areas that will be used only by employees as work stations be 

, conslnlCU:d so that individuals with disabilities could approach. 
~.-.. '.<·~~:···:·: 

~' ~£;t:~=:~=~:~aD 
, acc::essiblc. This approach was based on the theory that. as long 
hrr: · as an employee with disabilities could enter the building and get 

F: 
ID and around the employment area. mcvtifications in a particular 

r. wmk ltalion could be institulal as a ''leasonablc accommoda-
. lion" ID that employee if the mcvtifications were necessary and 

~ ·, ~--- Ibey did not constitute an undue hardship. 
r. ~ . 
:- Almost all of the commentcrs agreed with the proposal to 

require access to a work area but not to require accessibility of 
each individual work station. 'Ibis principle is included in 
ADAAG 4.1.1(3). Several of the comments related to the 

, ...... :./ require~ents of the~ ADAAG and have been ~­
m;'.::·1'· dressed m the accessibility standards. 
-41?~· Ii . ~sed p~grap~s (b)(3) an~ (4) would have ~uired 
t'\'ri that consideranon be given to placing fixtures and equipment 
r'i=:'.:i:.:.;:; at accessible heights in the first instance, and to purchasing 
l . ·;:· new equipment and ~tures ~t are adjustable. These para-
f· ,· ·. graphs have not been included m the final rule because the 
---:: · rule in most instances does not establish accessibility standards 
f ,.: .. : for pun:based equipment. (See discussion elsewhere in the 
:..""'"" preamble of proposed §36.309.) While the Department en-
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courages entities to consider providing accessible or adjust· 

able fixtures and equipment for employees, this rule docs not 

require them to do so. 

Paragraph (b)(S) of proposed §36.401 clarified ~t pro-

posed paragraph (b) did not limit the requirement thai ·em-

ployee areas other than individual work stations must be 

accessible. For example, areas that are employee "common 

use" areas and"irc not solely used as work stations (e.g., 

employee lounges, cafeterias, health units, exercise facilities) 

arc treated no differently under this regulation than other 

parts of a building; they must be constructed or altered in 

compliance with the accessibility standards. This principle is 

not stated in §36.401 but is implicit in the requirements of 

this section and ADAAO. 

Commercial Facilities in Private Residences 

1bc Depanment is aware that the stamtory definition of 

"commercial facility" excludes private residences because 

they arc "expressly exempted from coverage under the Fair 

Housin& Act of 1968, as amended." However, the Depart-

ment inteiprcts that exemption as applying only to facilities 

that arc exclusively residential. When a facility is used u 
both a residence and a commercial facility, the exemption 

docs not apply. 

Paragraph (b)(2) is similar to the new paragraph (b) under 

136.207, "Places of public accommodation located in privaic 

residences." 1bc paragraph clarifies that the covered portion 

includes not only the space used as a commercial facility, but 

also the clements used to en1er the commCICial facility, e.g.. 
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the homcowner's front sidewalk, if any; the doorway; the 
hallways; the restroom, if used by employees or visitors of the 
commercial facility; and any other portion of the icsidence, 
interior or exterior, used by employees or visitorS of the 
commercial facility. 

As in the case of public accommodations loCatcd in private 
residences, the new construction standards only apply to the 
extent ·that a portion of the residence is designed or intended 
for use as a commercial facility. Likewise, if a homeowner 
airers a portion of his home to conven it to a commercial 
facility, that work must be done in compliance with the alter· 
ations standards in the appendix A. 

Structural Impracticability 

Proposed §36.401(c) is included in the final rule with 
minor changes. It details a statutory exception to the new 
construction requirement: the requirement that new constrUC-
tion be accessible does not apply where an entity can demon-
strate that it is structurally impracticable to meet the require-
ments of the regulation. This provision is also included in 

····· ADAAG, at section 4.1.l(S)(a) . 
... ·::,..· 

l .· .. ·~ . ' · .... 

:t- •••• •• 
·=-· .:·: 

.:-: ··::;. 
~::· 

Consistent with the legislative history of the ADA, this 
narrow exception will apply only in rare and unusual circum-
stances where unique characteristics of tmain make accessi-
bility unusually difficulL Such limitations for topOgraphical 
problems arc analogous to an acknowledged limitation in the 

application of the accessibility requirements of the Fair Hous-
ing Amendments Act (FHAA) or 1988. 

Almost all commentm supponed this interpretation. Two 
commentm argued that the 001 rcquimnent is too limiting 
and would not exempt some buildings that should be exempted 
because of soil conditions, terrain, and other unusual site 
conditions. These commentm suggested consistency with 
HUD's Fair Housing Accessibility Guidelines (56 FR 9472 
(1991)), which generally would allow exceptions from acces-
sibility requirements, or allow compliance with less stringent 
requirements, on sites with slopes cxc=ding lOCJ>. 

The Department is aware of the provisions in HUD's 
guidelines, which were issued on March 6, 1991, after passage 
of the ADA and publication of the Dcpanment's proposed 
rule. The approach taken in these guidelines, which apply to 
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different types of construction and implement different 

statutory requirements for new constrUCtion, does not bind 

this Deparanent in regulating under the ADA. The Depan· 

mcnt has included in the final rule the substance of the pro-

posed provision, which is faithful to the intent of the .statute, 

as expressed in the legislative history. <.S= Senate report at 

70-71; F.ducation and Laborrcpon at 120.) 

The limited structural impracticability exception means 

that it is acceptable to deviate from accessibility requirements 

only where unique characteristics of terrain prevent the 

incorporation of accessibility features and where providing 

accessibility would destroy the physical integrity of a facility. 

A situation in which a building must be built on stilts because 

of its location in marshlands or over water is an example of 

:.: one of the few situations in which the exception for structural 

, "'. impracticability would apply. 

This exception to accessibility requirements should not be 

. .. applied to situations in which a facility is located in .. hilly" 
' ·.; 

.. . . ,. ,, : -~. 

. : r 
;,.. v 

I 
~:-F.{ 
p ... 
::;:;.;.;1-;;.:_.M.'. 

terrain or on a plot of land upon which there are steep grades. 

In such circumstances, accessibility can be achieved without 

destroying the physical integrity of a structure, and is re· 

quiled in the construction of new facilides. 

Some commcntcrs asked for clarification concerning 

when and bow to apply the ADA rules or the Fair Housin& 

Accessibility Guidelines, especially when a flcility may be 

subject to both because of mixed use. Guidance on this 

question is provided in the discussion of the definitions of 

place of public accommodation and commcrcia1 facility. 

With n:spect to the structural impracticability exception. a 

mixed-use flcllity could liot take advantage of the Fair 

Housin& exemption, to the extent that it is less stringent than 

the ADA exemption, except far those portions of the facility 

that are subject only to the Fair Housin1 Act. 

As explained in the preamble to the proposed rule, in 

thole rare citcumstances in which it is strucmrally impracti· 

cable to achieve full compliance with accessibility require· 

mcnts under the ADA, places of public accommodation and 

commercial facilities should still be designed and constructed 

to incorporaae accessibility features to the extent that the 

features are sttuctmally pncticable. The accessibility ie-

quiremcnts should not be viewed as an all-or-nothin1 propo-

sition in such circumstances. 
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If it is structurally impracticable for a facility in its 

entirety to be readily accessible to and usable by people with 
disabilities, then those portions that can be made accessible 
should be made accessible. If a building cannot be constructed 
in compliance with the full range of acccssibi~ity requirements 
because of structural impracticability, then it sh6uld still 
incorporate those features that are structurally practicable. If 
it is structurally impracticable to make a particular facility 
acccsSiblc to persons who have particular types of disabilities, it 
is still appropriate to require it to be made accessible to persons 
with other types of disabilities. For example, a facility that is of 
necessity built on stilts and cannot be made accessible to persons 
who use wheelchairs because it is structurally impracticable to 
do so, must be made accessible for individuals with vision or 
hearing impairments or other kinds of disabilities. 

Elevator Exemption 

Section 36.401 (d) implements the "elevator exemption" 
for new construction in section 303(b) of the ADA. The 
clcvator exemption is an exception to the general requirement 
that new facilities be readily accessible to and usable by 
individuals with disabilities. Generally, an elevator is the 

:>~~ most common way to provide individuals who use wheelchairs 
;:,;.~·,,:, .;:. ~y access" to floor levels above or below the ground floor 
~- .··;··· .. ,- of a multi-story building. Congress, however, chose not to 

:· · ' · require elevators in new small buildings, that is, those with 
~:-..... 

i:._~,. ·: ,, less than tbn:e stories or less that 3000 square feet per story. 
~r:-~;~· In buildings eligible for the exemption, therefore, "ready 
0'.;~ '~'".. access" from the building entrance to a floor above or below 
. the ground floor is not required, because the statute docs not 

require that an elevator be installed in such buildings. The. 
elevator exemption docs not apply, however, to a facility 
housing a shopping center, a shopping mall, or the profes-
sional office of a health care provider, or other categories of 
facilities as determined by the Attorney General. For ex-
ample, a new office building that will have only two stmies, 
with no elevator planned, will not be requllcd to have an 
elevator, even if each stmy has 20,000 square feeL In other 

~j~:'.~:f.t words, having either less than 3000 square feet per stmy or 
~f#?-f!:! less than three stories qualifies a facility for the exemption; it 
. . . . need not qualify for the exemption on both counts. Similarly, 

' ·. ~- a facility that has five stories of 2800 square feet each quali-
, . 
~ .. . fies for the exemption. If a facility has tbn:e or more stories at 
~: - .. 

any point. it is not eligible for the clcvator exemption unless r ... " 
~· ;· all the stories arc less than 3000 square feeL 
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The tenns "shopping center or shopping mall" and "pro-

fessional office of a health care provider'' arc defined in this 

section. They arc substantively identical to the definitions 

included in the proposed rule in §36.104, "'Definitions." 

They have been moved to this section because, as · .. 
commenters pointed out, they arc relevant only for the pur-

poses of the elevator exemption, and inclusion in the general 

definitions scc.tion could give the incorrect impression that an 

office of a health care provider is not covered as a place of 

public accommodation under other sections of the rule, unless 

the office falls within the definition. 

For purposes of §36.401, a "shopping center or shopping 

mall" is (1) a building housing five or more sales or rental 

establishments, or (2) a series of buildings on a common site, 

either under common ownership or common conaol or 

developed either as one project or as a series of related 

projects, housing five or more sales or rental establishments. 

The 1e1"ID "shopping center or shopping mall" only includes 

floor levels containing at least one sales or rental establish-

ment, or any floor level that was designed or intended for use 

by at least one sales or rental cstablishmenL 

Any sales or rental establishment of the type that is 

included in paragraph (5) of the definition of "place of public 

accommodation" (for example, a bakery, grocay store, 

, clothin& stme, or hardware stme) is considered a sales or 
"' 

,. 'r.' . , ..... 

,, 

... ~ -...~··. 

rental establishment for purposes of this definition; the other 

typcS of public accommodations (e.g., restaurants, 

laundromats, banks, ttavel services, health spas) arc DOL 

In the preamble to the proposed mlc, the Department 

sought comment OD whether the definition of "'shoppin& 

center or mall" should be expanded to include any of these 

.. , other types of public accommodations. The Department also 
....... 

(-· ,.,. 

...... 

~ 

sought comment OD whether a series of buildings should fall 

within the definition only if they arc physically connected. 

Most of those responding to the first question (OYa'· 

whelminJly groups representing people with disabilities, or 

individual commcntcrs) urged that the definition encompus 

more places of public accommodation, such as restaurants, 

motion picture houses, laundromats, dry cle.ancrs, and banks. 

'Ibey pointed out that often it is not known what types of 

establishments will be tenants in a new facility. In addition, 

they noted that malls arc advertised as entities, that their 
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appeal is in the "package" of services offered to the public, 
and that this package often includes the additional types of 
establishments mentioned. 

Commenters representing business group~ sought to 
exempt banks, travel services, grocery stores: drug stores, and 
freestanding retail stores from the elevator requirement. They 
based this request on the desire to continue the practice in 
some.locations of incorporating mezzanines housing adminis-
trative offices, raised pharmacist areas, and raised areas in the 
front of supermarkets that house safes and arc used by manag-
ers to oversee operations of check-out aisles and other func-
tions. Many of these concerns are adequately addressed by 
ADAAG. Apart from those addressed by ADAAG, the De-
partment secs no reason to treat a particular type of sales or 
rental establishment differently from any other. Although 
banks and travel services arc not included as "sales or rental 
establishments," because they do not fall under paragraph (5) 
of the definition of place of public accommodation, grocery 
stores and drug stores arc included. 

The Department has declined to include places of public 
f.:::·"·, accommodation other than sales or rental establishments in the 1 ·;: 

definition. The statutory definition of "public accommoda-
} , tion" (section 301(7)) lists 12 types of establishments that are 
!. - considered public accommodations. Cateaory (E) includes "a 
1 · , bakery, aroccrY store, clothing store, hardware store, shopping 

cen1er, or other sales or rental establishmenL •• This mange-
\'·~-. ment sugests that it is only these types of establishments that 
.. 
; ' 

would make up a 1hoppin1 cen1er for pmposes of the statute. 
,. , ,,_ To include all types of places of public accommodation, or 
, · · i. · · those from 6 or 7 of the categories, as commenters suggest, 
t~ :' :. would overly limit the elevator exemption; the universe of 

facilities covered by the definition of "shopping center" could 
well exceed the number of multitenant facilities mn covered, 
which would render the exemption almost meaningless. 

For similar reasons, the Deparanent is retaining the re-
quirement that a building or series of buildings must house 
five or more sales or rental establishments before it falls 
within the definition of "shopping center." Numerous 
commenters objected to the number and requested that the 

, number be lowered from five to three or four. Lowering the 
l_ · · · ". number in this manner would include an inordinately large 
- . number of "':°9story multitenant buildin1s within the category 
,,~,,,,,,,.,,,,,,,,_ of •"'ose 1P.n·.:-..a to have elevators. 
-yy-........ .,..,.w. UI ._,uu~ 
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The responses to the question concerning whether a series 

of buildings should be connected in order to be covered were 

varied. Generally, disability rights groups and some govern-

ment agencies said a series of buildings should not have to be 

connected, and pointed to a trend in some areas to ~ 

shopping centers in a garden or village setting. The Oepan-

ment agrees that this design choice should not negate the 

elevator req~ment for new consttuction. Some business 

groups answered the question in the affinnative, and some 

suggested a different definition of shopping center. For 

example, one commenter recommended the addition of a 

requirement that the five or more establishments be physi-

cally connected on the non-ground floors by a common 

pedestrian walkway or pathway. because otherwise a series of 

stand-alone facilities would have to comply with the elevator 

requirement. which would be unduly burdensome and per-

haps infeasible. Another suggested use of what it character-

md as the standard industry definition: "a group of ietail 

stores and ielatcd business facilities, the whole planned. 

developed, operated and managed as a uniL" While the IUle's 

definition would reach a series of related projects that are 

under common control but were not developed as a single 

project. the Department considers such a facility to be a 

sboppin1 center within the mcanin1 of the statu1C. However, 

in lipt of the hardship that could confront a series of existin& 

lllllll stand-alone buildinp if elevators were required in 

llte:rations, the Dcpanmcnt has included a common access 

rou1C in the definition of sboppin1 ccmcr or shoppin& mall 

far purposes of 136.404. 

Some commenters sugcstcd that acC:ess to iesaooms and 

other shared facilities open to the public should be requbed 

even if those facilities were not on a 1boppin1 floor. Such a 

provision with iespcct to toilet or bathin1 facilities is in-

dudcd in the elevator exception in final ADAAG 4.1.3(5). 

Far purposes of this subpart. the rule docs not distinpish 

between a "shoppin1 mall" (usually a building with a roofcd-

ow:r common pedestrian area scrvin1 more than one 1Cnant in 

which a majority of the tenants have a main entrance from the 

common pedestrian area) and a "shopping center'' (e.g., a 

"shopping saip"). Any facility housing five or more of the 

types of sales or rental establishments described, iegardlcss of 

the number of other types of places of public accommodation 

housed there (e.J., offices, movie theatres, restaurants), is a 

shopping center or shopping mall. 

AbABa.&Oi 
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For example, a two-story facility built for mixed-use 
occupancy on both floors (e.g., by sales and rental establish-
ments, a movie theater, restaurants, and general office space) 
is a shopping center or shopping mall if it houses five or more 
sales or rental establishments. If none of these. ~~tablishmcnts 
is located on the second floor, then only the ground floor, 
which contains the sales or rental establishments, would be a 
"shopping center or shopping mall," unless the second floor 
was designed or intended for use by at least one sales or rental 
establishmenL In detennining whether a floor was intended 

-~~?§#E~ 
:,=::;:.:.::.::.:.:-::.: 

=i::::::.::;.j,,=:.=;=::, A "professional office of a health care provider'' is defined 
:.,:: .... · as a location where a person or entity regulated by a State to 
i::::::::·::::'.[:::~f= provide professional services related to the physical or mental 
:mtg:f( health of an individual makes such services available to the 
~:j::::::::::;::.:;:;::. public. In a two-story development that houses health care 
f:~:;~t::::i:::::;:.':.; providers only on the ground floor, the "professional office of 
m]:lt;::::::; a health care provider" is limited to the ground floor unless the 

II =~:.n~if~=~~f~~= 
®l@fag: factors to be considered include whether the facility was 
m3~::t~:. constructed with special plumbing, clectrical, or other featmes 
Ml!lf~b, needed by health care providers, whether the developer mar-
if?;z,i keted the facility as a medical office center, and whether any 
~;;~~~;;: of the establishments that first occupied the floor was, in fact, Iii a health~ provider. 

f,1J1W,;;;r:;:: In addition to requiring that a building that is a shopping 
tifbt' center, shopping mall, or the professional office of a health 
~])·=:::::;::;;::_· care provider have an elevator regardless of square footage or 
~ \.,;," number of floors, the ADA (section 303(b)) provides that the 
fo ~~·~i"': Auomcy General may determine that a particular category of 
k,.,: ·, facilities requires the installation of elevators based on the 
~"' .... · ···,· usage of the facilities. 'Ibc Department. as it proposed to do, 

has added to the nonexempt categories tcnninals, depots, or 
.. other stations used for spccificd public transportation, and 

... :''' airport passenger terminals. Numerous commenters in all 
®1mtt'" categories endorsed this proposal; none opposed iL It is not 
p:'¥'~\r;.,. uncommon for an airport passenger tcnninal or train station, 
~t,:~'=' for example, to have only two floors, with gates on both 
INhm= floors. Because of the significance of ttansponation, because 
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a person with disabilities could be aniving or departing at any 

gate, and because inaccessible facilities could result in a total 

denial of trampmtation services, it is reasonable to require 

that newly consuuctcd transit facilities be accessible, regard-

less of square footage or number of floors. One co~ment 

suggested an amendment that would treat tcnninals Ind 

stations similarly to shopping centers, by requiring an acces-

sible route only to those areas used for passenger loading and 

unloading mid for other passenger services. Paragraph 

(d)(2)(ii) has been modified accordingly. 

Some commenters suggested that other types of facilities 

(e.g., educational facilities, libraries, museums, commercial 

facilities, and social service facilities) should be included in 

the category of nonexempt facilities. The Department has not 

found adequate justification for including any other types of 

facilities in the nonexempt category at this time. 

Section 36.401(d)(2) establishes the operative require-

ments concerning the elevator exemption and its application 

to shopping centers and malls, professional offices of health 

care providers. transit stations, and airport passenger termi-

nals. Under the rule's framework, it is neccswy first to 

determine if a new facility (including one or more buildings) 

houses places of public accommodation or commercial 

facilities that are in the categories for which elevators are 

reqWred. If so, and the flCility is a shopping center or shop-

ping mall, or a professional office of a health care provider, 

then any area housing such an office or a sales or rental 

., <,:,,. .estabUshment or the profeaianal office of a health care 

:- ~ - ..... 

provider is not entitled to the e.leVator exemption. 

The following examples illustrate the application of these 

principles: 

1. A shopping mall bas an upper and a lower level. 

: .• · ~ · 1bere are two "anchor stores" (in this cue, major depaument 

~;!:~'.:::~?.;; · stores at either end of the mall, both with exterior enttanccs 

~~rrt~ and an entrance on each level from the common area). In 

r' ,... "·: addition, there are 30 stcftS (sales or rental establishments) 

~ :..lbei:e:::\~::=.=ro!:":.u 
[ . ..'.'. ; of which have entrances from a common centtal area. Ac-

%("!. ·, cording to the rule, elevator access must be provided to each 

> x:#: store and to each level of the anchor stores. This requirement 

~;,.:\·~,. could be satisfied with respect to the 60 stores through eleva-
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torS connecting the two pedestrian levels, provided that an 
individual could travel from the elevator to any other point on 
that level (i.e., into any store through a common pedestrian 
area) on an accessible path. 

2. A commercial (nonresidential) "townhouse" develop-
ment is composed of 20 two-story attached buildings. The 
facility is developed as one project, with common ownership, 
and the -space will be leased to retailers. Each building has 
one accessible entrance from a pedestrian walk to the first 
floor. From that point, one can enter a store on the first floor, 
or walk up a flight of stairs to a store on the second floor. All 
40 stores must be accessible at ground floor level or by acces-
sible vertical access from that level. This does not mean, 
however, that 20 elevatorS must be installed. Access could be 
provided to the second floor by an elevator from the pedes-
trian area on the lower level to an upper walkway connecting 
all the areas on the second floor. 

3. In the same type of development, it is planned that 
retail stores will be housed exclusively on the ground floor, 
with only office space (not professional offices of health care 
providers) on the second. Elevator access need not be pro-
vided to the second floor because all the sales or rental estab-
lishments (the entities that make the facility a shopping center) 
me located on an accessible ground floor. 

4. In the same type of development, the space is designed 
and marketed as medical or office suites, or as a medical office 
facility. Accessible vertical access must be provided to all 
areas, as described in example 2. 

Some commenters suggested that building owners who 
knowingly lease or rent space to nonexempt places of public 
accommodation would violate 136.401. However, the Depart-
ment docs not consider leasing or renting inaccessible space in 
itself to constitute a violation of this part. Nor docs a change 
in use of a facility, with no accompanying alterations (e.g., if a 
psychiatrist replaces an attorney as a tenant in a second-floor 
office, but no alterations are made to the office) nigger acces-
sibility requirements. 

Entities cannot evade the requirements of this section by 

constructing facilities in such a way that no story is intended 
to constitute a "ground floor." For example, if a private 
entity constructs a building whose main entrance leads only to 
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stairways or escalators that connect with upper or lower 

floors, the Deparunent would consider at least one level of 

the facility a ground story. 

The rule requires in §36.401(d)(3), consistent ~th the 

proposed rule, that, even if a building falls within the elevator 

exemption, the floor or floors other than the ground floor 

must nonetheless be accessible, except for elevator access, to 

individuals With disabilities, including people who use wheel-

chairs. This requirement applies to buildings that do not 

house sales or rental establishments or the professional 

offices of a health care provider as well as to those in which 

such establishments or offices arc all located on the ground 

floor. In such a situation, little added cost is entailed in 

making the second floor accessible, because it is similar in 

sttucturc and floor plan to the ground floor. 

There arc several reasons for this provision. First. some 

individuals who arc mobility impaired may work on a 

building's second floor, which they can reach by stairs and 

the use of autches; however, the same individuals, once they 

JelCh the second floor, may then use a wheelchair that is kept 

in the office. Secondly, because the first floor will be acces-

sible, there will be little additional cost entailed in making the 

R.cond floor, with the same structure and generally the ·same 

floor plan, accessible. In addition, the second floor must be 

accessible to those persons with disabilities who do not need 

elevators for level changes (for example, persons with sipt 

ar bearing impairments and those with certain mobility 

impairments). Finally, if an elevator is installed in the future 

for any reason, full access to the floor will be facilitated. 

One commenter asserted that this provision goes beyond 

the Depanmcnt's authority under the Act, and disapecd with 

the Deplnmcnt's claim that little additional cost would be 

entailed in compliance. However, the provision is taken 

directly from the legislativc history (sec Education and Labar 

ICpOrt at 114). 

One commenter said that where an elevator is not re-

quired, platform lifts should be zequired. Two commentcrs 

• w. . pointed out that the elevator exemption is really an exemption 

• from the requirement for providing an accessible route to a 

second floor not served by an elevator. The Dcpanment 

agrees with the latter comment. Lifts to provide access 

between floors arc not required in buildings that arc not 
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required to have elevators. This point is specifically addressed 

in the appendix to ADAAG (§ 4.1.3(5)). ADAAG also ad-

dresses in detail the situations in which lifts arc permitted or 

required. 
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§36.402 Alterations. 
(a) General. (1) Any 

alteration to a place of public 
accommodation or a com-
mercial facility, after Janu-
ary 26, 1992, shall be made 
so as to ensure that, to the 
maximum extent feasible, 
the altered portions of the 
facility arc !Udily accessible 
to and usable by individuals 
with disabilities, including 
individuals who use wheel-
chairs. 

(2) An alteration is 
deemed to be undertaken 
after January 26, 1992, if the 
physical alteration of the 
property begins after that 
date. 

(b) Altmtion. For the t:Y .. 
purposes of this pan, an ':·; . : . 
alteration is a cbanp to I r. ~ -~ 

place of public accommoda- ~ · 
tion or a commercial facility : ~ 

~: . 

that affects or could affect 
....... 

.v .• • ... 

the usability of the buildina 
or facility or any pan 
thereof. 

ANALYm 
Section 36.402 Alterations. 

Sections 36.402-36.405 implement section 303(a)(2) of 

the Act, which requires that alterations to existing facilities be 

made in a way that ensures that the altered portion is readily 

accessible to and usable by individuals with disabilities. This 

pan docs not require alterations; it simply provides.that when 

alterations are undertaken, they must be made in a manner 

that provides access. 

Section 36.402(a)(l) provides that any alteration to a 

place of public accommodation or a commercial facility, after 

January 26, 1992, shall be made so as to ensure that, to the 

maximum extent feasible, the altered portions of the facility 

arc !Udily accessible to and usable by individuals with 

disabilities, including individuals who use wheelchairs. 

The proposed rule provided that an alteration would be 

deemed to be undenaken after January 26, 1992, if the physi-

cal alteration of the property is in progress after that date. 

Commenters pointed out that this provision would, in some 

cases, produce an unjust result by requiring the redesign or 

retrofittina of projects initiated before this pan established the 

ADA accessibility standards. The Depanment agrees that the 

proposed rule would, in some instances, unfairly penalize 

projects that were substantially completed before the effective 

dale. Therefore, paragraph (a)(2) has been revised to specify 

that an alteration will be deemed to be undertaken afier 

January 26, 1992, if the physical altemtion of the property 

begins afier that date. As a matter of in1a'pretation. the 

Depanment will construe this provision to apply to allel'ltions 

that require a permit from a State, County or local govern-

ment, if physical alterations pursuant to the 1er111s of the 

permit beain after January 26, 1992. The Depanment rccog-

nizs that this application of the effective date may require 

redesign of some facilities that were planned prior to the 

publication of this pan, but no icttofittin& will be required of 

facilities on which the physical alterations were initiated prior 

to the effective date of the Act. Of course, nothing in this 

section in any way alters the obligation of any facility to 

remove architectural barriers in existina facilities to the 

extent that such barrier removal is readily achievable. 

Parqraph (b) provides that, for the purposes of this pan. 

an "alteration" is a chanac to a place of public accommoda-

tion or a commercial facility that affects or could affect the 

(1) Alterations include, 
but arc not limited to, re-
modeling, renovation, 
rehabilitation, rcconsuuc-
tion, historic 1CStoration. 
chanaes or rearranaement in 
sauctural pans or elements, 
and chanacs or rearranac-
ment in the plan configura-
tion of walls and full-heipt 
partitions. Normal mainte-
nance, rcroofing, paintinJ or 
wallpapering, ubcstos 
removal, or changes to ,.. usability of the building or facility or any pan thereof. One 

m-121 ADA BIUUlbOOi 

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 350 of 398



( 

( 

Rl:GtJu.noN 
mechanical and electrical 
systems are not alterations 
unless they affect the usabil-
ity of the building or facility. 

(2) If existing clements, 
spaces, or common areas are 
altered. then each such 
altered element. space, or 
area shall comply with the 
applicable provisions of 
appendix A to this part. 
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commenter suggested that the concept of usability should 

apply only to those changes that affect access by persons with 

disabilities. The Department remains convinced that the Act 

requires the concept of "usability" to be read broadly to 

include any change that affects the usability o_f the facility, not 

simply changes that relate directly to access by individuals 

with disabilities. 

The·Depanmcnt received a significant number of com-

ments on the examples provided in paragraphs (b )( 1) and 

(b)(2) of the proposed rule. Some commcnters mged the 

Department to limit the application of this provision to major 

structural modifications, while others asserted that it should be 

(c) Io the maximum expanded to include cosmetic changes such as painting and 

extent feasible. The phrase wallpapering. The Department believes that neither approach 

"to the maximum extent is consistent with the legislative history, which tcquires this 

feasible," as used in this Department's regulation to be consistent with the accessibility 

section, applies to the occa- guidelines (ADAAO) developed by the Architectural and 

sional case where the nature Transponation Barriers Compliance Board (ATBCB). Al-

of an existing facility makes though the legislative history contemplates that, in some 

it vinually impossible to instances, the ADA accessibility standards will exceed the 

comply fully with applicable current MORAD tcquirements, it also clearly indicates the 

accessibility standards ,, ... ·.. ... view of the drafters that "minor changes such as painting or 

through a planned alteration. papering walls ••• do not affect usability" (Education and 

In these cilcumstances, the • Labor report at 111, Judiciary n:pon at 64), and, therefore, are 

alteration shall provide the )~\e:.. not alterations. The proposed rule was based on the existing 

maximmn physical ICCClsi- h:~, MORAD definition of"altcration." The language of the final 

bility feasible. Any altered ~· . rule has been revised to be consistent with ADAAO, incorpo-

fcatures of the facility that t,:~i* rated as Appendix A to this part. 

can be made accessible shall f::=~· .. 
be made accessible. If Some commcnters sought clarification of the intended 

providing accessibility in r :·· · w scope of this section. The proposed rule contained illustra-

conformance with this tions of changes that affect usability and those that do not. 

section to individuals with r; ..:· The intent of the illustrations was to explain the scope of the 

certain disabilities (e.g., alterations tcquirement; the effect was to obscure iL As a 

those who use wheelchairs) )-' . result of the illustrations, some commenters concluded that 

would not be feasible, the .,.« .... y any alteration to a facility. even a minor alteration such as 

facility shall be made acces- y· relocating an electrical outlet, would trigger an extensive 

sible to persons with other m"' . obligation to provide access thmupout an entire facility. 

types of disabilities (e.J., That result was never contemplated. 

those who use crutches, 
those who have impaired 
vision or hearing, or those 
whobave other impainncms). 

Therefore, in this final rule paragraph (b)(l) has been 

revised to include the major provisions of paragraphs (b)(l) 

and (b)(2) of the proposed rule. The examples in the proposed 

rule have been deleted. Paragraph (b)(l) now provides that 

alterations include, but arc not limited to, remodeling, renova-
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tion, rehabilitation, rcconstruetion, historic restoration, 
changes or rcamngcmcnt in structmal pans or clements, and 

changes or rcamngement in the plan configuration of walls 

and full-height partitions. Normal maintenance, reroofing, 

painting or wallpapering, asbestos removal, or ch~ges to 

mechanical and electrical systems arc not altcratiom'unlcss 

they affect the usability of building or facility. 

Paragraph· (b)(2) of this final rule was added to clarify the 

scope of the alterations rcquiremcnL Paragraph (b)(2) pro-

vides that if existing elements, spaces, or common areas arc 
altered, then each such altered element, space, or area shall 

comply with the applicable provisions of Appendix A 
(ADAAG). As provided in §36.403, if an altered space or 

area is an area of the facility that contains a primary function, 

then the requirements of that section apply. 

Therefore, when an entity undertakes a minor alteration to 

a place of public accommodation or commercial facility, such 

as moving an electrical outlet, the new outlet must be in-
stalled in compliance with ADAAG. (Alteration of the 

elements listed in §36.403(c)(2) cannot nigger a path of 

travel obligation.) If the alteration is to an area, such as an 

employee lounge or loclcer room, that is not an area of the 

facility that contains a primary function, that area must 
comply with ADAAG. It is only when an alteration affects 

access to or usability of an area containing a primary func-

tion, as opposed to other areas or the elements listed in 
136.403(c)(2), that the path of travel to the altered area must 

be made accessible. 

The Depanment received relatively few comments on 

parapaph (c), which explains the statutory phrase "to the 

mmmum extent feasible." Some commentcrs suggested that 

the regulation should specify that cost is a factor in determin-

ing whether it is feasible to make an altered area accessible. 

The legislative history of the ADA indicates that the concept 

· of feasibility only reaches the question of whether it is pos-

sible to make the alteration accessible in compliance with this 

pan. Costs are to be considered only when an alteration to an 

area containing a primary function triggers an additional 
requirement to make the path of travel to the altered area 

accessible. 

Section 36.402(c) is, therefore, essentially unchanged 

from the proposed rule. At the recommendation of a 
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commenter, the Deparanent has inserted the word "vinually•• 
to modify "impossible .. to conform to the language of the 
legislative history. It explains that the phrase "to the maxi-
mum extent feasible .. as used in this section applies to the 
occasional case where the nature of an existing. ~acility makes 
it virtually impossible to comply fully with applicable accessi-
bility standards through a planned alteration. In the occasional 
cases.in which full compliance is impossible, alterations shall 
provide the maximum physical accessibility feasible. Any 
features of the facility that arc being altered shall be made 
accessible unless it is technically infeasible to do so. If pro-
viding accessibility in confonnance with this section to indi-

viduals with cenain disabilities (e.g., those who use wheel-
chairs) would not be feasible, the facility shall be made acces-
sible to persons with other types of disabilities (e.g., those who 
use crutches or who have impaired vision or hearing, or those 
who have other types of impainnents). 
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§36.403 Alterations: Path 
of travel. 

(a) Gcncra1. An alier-
arion that affects or could 
affect the usability of or 
access to an area of a facility 
that contains a primary 
function shall be made so as 
to ensure that, to the maxi-
mum extent feasible, the path 
of travel to the altered area 
and the tCSttooms, telephones, 
and drinking fountains serv-
ing the altered ma. are 
readily accessible to and 
usable by individuals with 
disabilities, including indi-
viduals who use wheelchairs, 
unless the cost and scope of 
such alterations is dispropor-
tionate to the cost of the 
overall alteration. 

(b) Primaty function. A 
~function" is a major 
activity for which the facility 
is imendcd. Ale8S that 
comain a primary function 
include, but me not limited to, 
the customer aerviccs lobby 
of a bank, the dining area of a 
cafeteria, the meeting rooms 
in a conference ccnier, as well 
as offices and other wmk 
meas in which the activities of 
the public accommodation er 
other private entity using the 
facility me canicd out. 
Mcchanica1 rooms, boiler 
rooms, supply storage rooms, 
employee lounges or locker 
rooms. janitorial closers, 
entrances, corridms, and 
resaooms me not meas 
c:omaining a primary func-
tion. 

m-132 

ANALYm 
Section 36.403 Alterations: Path of travel. 

Section 36.403 implements the statutory requirement that 

any alteration that affects or could affect the usability of or 

access to an area of a facility that contains a primary function 

shall be made so as to ensure that, to the maximum extent 

feasible, the path of travel to the altered area. and the . 

restrooms, telephones, and drinking fountains serving the 

altered area. are readily accessible to and usable by individu-

als with disabilities, including individuals who use wheel-

chairs, unless the cost and scope of such alterations is dispro-

portionate to the cost of the overall alteration. Paragraph (a) 

restates this statutory requirement. 

Paragraph (b) defines a "primary function" as a major 

activity for which the facility is intended. This paragraph is 

unchanged from the proposed rule. Areas that contain a 

primary function include, but are not limited to, the customer 

services lobby of a bank, the dining area of a cafeteria, the 

meeting rooms in a conference center, as well as offices and 

all other work areas in which the activities of the public 

accommodation or other private entities using the facility are 

carried out. The concept of "areas containing a primary 

function" is analogous to the concept of "functional spaces" 

in §3.5 of the existing Unifonn Federal Accessibility Stan-

dards, which defines "functional spaces" as "[t]he rooms and 

spaces in a building or facility that house the major activities 

for which the building or facility is intended." 

Paragraph (b) provides that areas such as mechanical 

moms, boiler rooms, supply storage rooms, employee 

lounges and locker rooms, janitorial closers, entrances, 

corridors, and restrooms are not areas containing a primary 

function. There may be exceptions to this general rule. For 

example, the availability of public resttooms at a place of 

public accommodation at a roadside rest stop may be a major 

factor affecting customers' decisions to patronize the public 

1CCommodation. In that case, a restroom would be consicl-

ered to be an "area containing a primary function" of the 

facility. 

Most of the commenters who addressed this issue sup-

ported the approach taken by the Department; but a few 

commenters suggested that areas not open to the general 

public or those used exclusively by employees should be 

excluded from the definition of primary function. The 

preamble to the proposed rule noted that the Dcpanment 
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(c) Alu;mions to an area 

GQDtainine a primaty func-
Jiml. (1) Alterations that 
affect the usability of or 
access to an area containing 
a primary function include, 
but arc not limited to -

(i) Remodeling mer-
chandise display areas or 
employee work areas in a 
department store; 

(ii) Replacing an inac-
cessible floor surface in the 
customer service or em-
ployee work areas of a bank; 

(ill) Redesigning the 
usembly line area of a 
factory; or 

(iv) Installing a com-
puu:r ccnu:r in an accountin1 
firm. 

(2) For the purposes of 
this section, alterations to 
windows, ban:lwarc, con-
aols, elecuical outlets. and 
lignqc shall not be deemed 
to be alterations that affect 
the usability of or access to 
an area containin& a primary 
function. 

(d) l•ndlmd/tenant: If a 
tenant is making alterations 
u defined in 136.402 thll 
would nigger the require-
ments of this section. those 
alterations by the tenant in 
areas that only the tenant 
occupies do Dot nigger I 
path of travel obligation 
upon the landlmd with 

IT1t1em1 
.ANALYSIS 
considered an alternative approach to the dcfmition of "pri-
mary function," under which a primary function of a commer-
cial facility would be defined as a major activity for which the 
facility was intended. while a primary function of a place of 
public accommodation would be dcfmed as·~ ~vity which 
involves providing significant goods, services, facilities, 
privileges, advantages, or accommodations. However, the 
Dcpm:tment concluded that, although portions of the legisla-
tive histOry of the ADA suppon this alternative, the better 
view is that the language now contained in §36.403(b) most 
accurately reflects congressional intent. No commenter made 
a persuasive argument that the Department's interpretation of 
the legislative history is incorrect. 

When the ADA was introduced. the requirement to make 
alterations accessible was included in section 302 of the Aet, 

·~ which identifies the practices that constitute discrimination by 

-· ... ~· 
' . 

a public accommodation. Because section 302 applies only to 
the operation of a place of public accommodation, the alter-
ations requirement was intended only to provide access to 
clients and customers of a public accommodation. It was 
anticipated that access would be provided to employees with 
disabilities under the "reasonable accommodation" require-
ments of title L However, during its consideration of the 
ADA. the House JudiciaJy Commiucc amended the bill to 
move the alterations provision from section 302 to section 
303, which applies to commercial facilities as well as public 
ICCOIDlllodations. The Commiucc ~ accompanyin& the 
bill explains that: 

~J;.,. . New consttuction and alterations of both public accommoda-
t";,...~.~ lions and commercial facilities must be made readily acccs-
. · ::""' lible to and usable by individuals with disabilities • • • • Esscn-
~X"~ tially, [this requimnent] is designed to ensure that patrons IDd 
~ ;;-:,_:. employees of public accommodations and commercial facili-

ties arc able to get to, enter and use the facility. • • • The 
mionalc for making new consttuclion accessible applies with 
equal force to alterations. 

Judiciary report at 62-63 (emphasis added). 

t _ - The ADA, as enacted. contains the language of section 303 
1¢i». u it was reported out of the Judiciary Committee. Therefore, 

the Department bas concluded that the concept of 1'timary 
function" should be applied in the same manner to places of 
public accommodation and to commercial facilities. tbemby 
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respect to areas of the facil-
ity under the landlord's 
authority, if those areas arc 
not otherwise being altered. 

(e) Path of traycl. (1) A 
"path of travel" includes a 
continuous,unobstrUcted 
way of pedestrian passage by 
means of which the altered 
area may be approached, 
entered, and exited, and 
which connects the altered 
area with an exierior ap-
proach (including sidewalks, 
streets, and parking areas), 
an enttancc to the facility, 
and other pans of the facil-
ity. 

ANALYSIS 
including employee work areas in places of public accommo-
dation within the scope of this section. 

Paragraph (c) provides examples of alierations that affect 
the usability of or access to an area containing a prim,ary 
function. The examples include: remodeling a men::hiandisc 
display area or employee work areas in a department store; 
installing a n~w floor surface to replace an inaccessible 
surface in the customer service area or employee wmk areas 
of a bank; redesigning the assembly line area of a factory; 
and installing a computer center in an accounting firm. This 

list is illustrative, not exhaustive. Any change that affects the 
usability of or access to an area containing a primuy function 
triggers the statutory obligation to make the path of ttavcl to 

the a1tcrcd area accessible. 

When the proposed rule was drafted, the Department 
believed that the rule made it clear that the ADA would 
iequirc alterations to the path of ttavel only when such 
alterations arc not dispmponionaie to the alteration to the 

(2) An accessible path of , .. primary function area. However, the comments that the 

ttavel may consist of walks ; f;;~,'i:\ Department received indicated that many commenters believe 

S?il~ l§~g~E 
improved areas; parlcin1 or dlermosws), elccaical outlets, or lipase will not be 

access aisles; elevators and deemed to be alterations that affect the usability of or ICCCSS 

lifts; or a combination of to an area containing a primary function. Of course, each 

these elements. dcment that is alaered must comply with ADAAG (Appendix 

(3) For the purposes of 
this pan. the 1eJm "path of 
ttavel" also includes the 
resaooms, telephones, and 
drinking fountains servin1 
the altered area. 

(f) Diuzrgponionality. 
(1) Alterations made to 
provide an accessible path of 
ttavel to the altered area will 
be deemed disproponionaie 
to the overall alteration when 
the cost exceeds 2QCI, of the · 

m-134 

A). The cost of alaerations ID individual elements would be 
included in the overall cost of an alteration for purposes of 
deu:rmining disproponionality and would be counted when 
deu:rmining the aggregate cost of a series of small alterations 
in accordance with §36.403(b) if the area is altered in a 
manner that affects access to or usability of an area contain-
in1 a primary function. 

Paragraph (d) concerns the respective obligations of 
landlords and tenants in the cases of alterations that trigger 
the path of travel iequirement under 136.403. This parapaph 
was contained in the landlord/tenant section of the pzoposed 
rule, §36.201(b). If a tenant is making alterations upon its 
premises punwmt to terms of a lease that grant it the author-
ity to do so (even if they constimie alterations that triger the 
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cost of the alteration to the 
primary function area. 

(2) Costs that may be 
counted as expenditures 
required to provide an 
accessible path of travel may 
include: 

(i) Costs associated with 
providing an accessible 
entrance and an accessible 
route to the altered area, for 
example, the cost of widen-
ing doorways or installing 
ramps; 

(ii) Costs associated 
with making restrooms 
accessible, such as installing 
grab bars, enlarging toilet 
stalls, insulating pipes, or 
installing accessible faucet 
controls; 

(iii) Costs associated 
with providing accessible 
ldcphones, such as relocat-
ing the telephone to an 
accessible height, installin& 
amplification devices, or 
installing a telecommunica-
tions device for deaf persons 
(1DD); 

(iv) Costs usociated 
with relocating an inacc:cs-
sible drinking fountain. 

(g) Duty to pmyid,e 
accessible {camr;s in the 
eyent of dismopgnionality. 
(1) When the cost of alter-
ations necessary to make the 
path of travel to the altered 
area fully accessible is 

~ ·x~·::: ~ 

I T1t1em t 

ANALYSIS 
path of travel requirement), and the landlord is not making 
alterations to other pans of the facility, then the alterations by 

the tenant on its own premises do not trigger a path of travel 
obligation upon the landlord in areas of the facility under the 
landlord's authority that arc not otherwise being altered. The 
legislative history makes clear that the path ohravcl require-
ment applies only to the entity that is already maldng the 
alteration, and thus the Department has not changed the final 
rule despite numerous comments suggesting that the tenant be 
required to provide a path of travel. 

Paragraph (e) defmcs a "path of travel" as a continuous, 
unobstruetcd way of pedestrian passage by means of which an 
altered area may be approached, entered, and exited; and 
which connects the altered area with an exterior approach 
(including sidewalks, streets, and parking areas}, an entrance 
to the facility, and other parts of the facility. This concept of 
an accessible path of travel is analogous to the concepts of 
&•accessible route" and "circulation path" contained in section 
3.S of the current UFAS. Some commentcrs suggested that 
this paragraph should address emergency egress. The Depart-
ment disagrees. "Path of travel" as it is used in this section is 
a term of art under the ADA that relates only to the obligation 
of the public accommodation or commercial facility to provide 
additional accessible elements when an area containing a 
primary function is altered. The Depanment recopizes that 
emergency egress is an important issue, but believes that it is 
appropriately addressed in ADAAO (appendix A), not in this 
pazqraph. Furthermore, ADAAO does not require changes to 
emergency egress areas in alterations. 

, '"'., Paragraph (e)(2) is drawn from section 3.S of UFAS. It 

, ~~- : provides that an accessible path of travel may consist of walka 
, :. and sidewalks, curb nmps and other interior or exterior 

' ->, .... ~;.. pedestrian nmps; clear floor paths through lobbies, corridors, 

· · · ·.".'· rooms, and other improved areas; parking access aisles; eleva-
tors and lifts; or a combination of such elements. Paragraph 
(e)(3) provides that, for the purposes of this pan. the term 

"path of travel" also includes the restrooms, telephones, and 
drinking fountains serving an altered area. 

" 

Although the Act establishes an expectation that ID acces-
sible path of travel should generally be included when alter-
ations are made to an area containing a primary function, 
Congress n:c:ognized that, in some circumstances, providing ID 

,;~:.._.,. accessible path of travel to an altered area may be 1ufticiendy 
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dispioponimwe to the cost 
of the overall alteration, the 
path of travel shall be made 
accessible to the extent that 
it can be made accessible 
without incurring dispropor-
tionate costs. 

(2) In choosing which 
accessible elements to 
provide, priority should be 
given to those elements that 
will provide the greatest 
access, in the following 
order: 

(i) An accessible en-
trance; 

(ii) An accessible mute 
to the altered area; 

(iii) At leut one acces-
sible restroom for each sex 
or a single unisex :restroom; 

(iv) Accessible lele-
phones; 

(v) Accessible drinldn& 
founuins; and 

(vi) When possible. 
additional accessible ele-
ments such as parld.n1, 
storage, and alarms. 

~ ... 

ANALYSIS 
burdensome in comparison to the alteration being undertaken 
to the area containing a primary function as to render this 
:requirement unreasonable. Therefore, Congress provided, in 
section 303(a)(2) of the Act, that alterations to the path of 
travel that are disproportionate in cost and scope to. ~e 

overall alteration are not :required. · 

The Ac~ requires the Attorney General to determine at 
what point the cost of providing an accessible path of travel 
becomes disproportionate. The proposed rule provided three 
options for making this determination. 

Two committees of Congress specifically addressed this 
issue: the House Committee on Education and Labor and the 
House Committee on the Judiciary. The reports issued by 
each committee suggested that accessibility alterations to a 
path of ttavel might be "disproportionate" if they exceed 30% 
of the alteration costs (Education and Labor report at 113; 
Judiciary report at 64). Because the Department believed that 

,, smaller percentage rates might be appropriate, the proposed 
rule sought comments on three options: lOCJ,, 20CJ,, or 30CJ,. 

The Department :received a significant number of com-
ments on this section. Commenters representing individuals 
with disabilities generally supporred the use of 30CJ, (or 
more); commenters representina covered entities supported a 
figure of lOC. (or less). The Depanment believes that alu:r-
alions made to provide an accessible path of ttavel to the 
alla'ed area should be deemed disproportionat to the overall 

· · alteration when the cost exceeds 2oc. of the cost of the 
alteration to the primary function area. 1bis approach appro-
priately reflects the intent of Congress to provide access for 
individuals with disabilities without causina economic hard-
ship for the covered public accommodations and commclcial 

~ • facilities. 

The Depanment has determined that the basis for this cost 

(h) Series of smaJJer 
a]q;rations. (1) The obliga- ,... · 
tion to provide an accessible f. . >t-

·calculation shall be the cost of the alterations to the area 
containin& the primary function. 'Ibis approach will enable 
the public accommodation or other private entity that is 

path of travel may not be 
evaded by performing a 
series of small alterations to 
the area served by a single 
path of ttavel if those alu:r-
ations could have been 

m-t36 

• > making the alteration to calculate its obliaation as a percent· 
age of a clearly ascertainable base cost, rather than as a 
pe:rcentaac of the "total" cost, an amount that will chanac as 
accessibility alterations to the path of ttavel are made. 

Paragraph (f)(l) (parapaph (e)(l) in the proposed rule) is 
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pcrf onncd as a single under-
taking. 

(2) (i) If an area contain-
ing a primary function has 
been altered without provid-
ing an accessible path of 
travel to that area. and 
subsequent alterations of that 
area, or a different 
area on the same path of 
travel, arc undertaken within 
three years of the original 
alteration, the total cost of 
alterations to the primary 
function areas on that path of 
travel during the preceding 
three year period shall be 
considered in determining 
whether the cost of making 
that path of travel accessible 
is disproportionate. 

(ii) Only alterations 
undertaken after January 26, 
1992, shall be considered in 
determining if the cost of 
providing an accessible path 
of travel is disproportionate 
to the overall cost of the 
alterations. 

I Tit1em I 

ANALYSIS 
unchanged. It provides examples of costs that may be counted 
as expenditures required to provide an accessible path of 

travel. They include: 

-Costs associated with providing an accessible entrance and 
an accessible route to the altered area, for example, the cost of 

widening doorways or installing ramps; 

- Costs associated with making restrooms accessible, such as 
installing grab bars, enlarging toilet stalls, insulating pipes, or 

installing accessible faucet controls; 

- Costs associated with providing accessible telephones, such 
as relocating telephones to an accessible height, installing 
amplification devices, or installing telecommunications de-
vices for deaf persons (TDD's); 

- Costs associated with relocating an inaccessible drinking 

fountain. 

Paragraph (0(1) of the proposed rule provided that when 
the cost of alterations necessary to make the path of ttavel 
serving an altered area fully accessible is disproportionate to 
the cost of the overall alteration, the path of travel shall be 

made accessible to the maximum extent feasible. In response 
to the suggestion of a commenter, the Dcparunent has made an 
editorial change in the final rule (paragraph (g)(l)) to clarify 
that if the cost of providing a fully accessible path of travel is 
disproportionate, the path of travel shall be made accessible 
"to the extent that it can be made accessible without incmring 
disproportionate costs." 

Paragraph (g)(2) (paragraph (f)(2) in the NPRM) estab-
lishes that priority should be given to those clements that will 

provide the greatest access, in the following order: an acces-
sible enttance; an accessible route to the altered area; at least 
one accessible restroom for each sex or a single unisex 
restroom; accessible telephones; accessible drinking fountains; 

and. whenever possible, additional accessible elements such as 
parking, storage, and alarms. This paragraph is unchanged 
from the proposed rule. 

Paragraph (h) (paragraph (g) in the proposed rule) pro-
vides that the obligation to provide an accessible path of ttavel 
may not be evaded by performing a series of small alterations 
to the area served by a single path of travel if those alterations 
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ANALYSIS 
could have been performed as a single undertaking. If an 

area containing a primary function has been altered without 

providing an accessible path of travel to serve that area. and 

subsequent alterations of that area. or a different area on the 

same path of travel, arc undenaken within three y~ of the 

original alteration, the total cost of alterations to primiry 
function areas on that path of travel during the preceding 

thJcc year p;~od shall be considered in determining whether 

the cost of making the path of travel serving that area acces-

sible is disproportionate. Only alterations undertaken after 

January 26, 1992, shall be considered in determining if the 

cost of providing accessible features is disproportimwe to the 

overall cost of the alterations. 
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§36.404 Alterations: 
Elevator exemption. 

(a) This section does not 
require the installation of an 
elevator in an altered facility 
that is less than three stories 
or has less than 3,000 square 
feet per story, except with 
respect to any facility that 
houses a shopping center, a 
shopping mall, the profes-
sional office of a health care 
provider, a terminal, depot, 
or other station used for 
specified public ttansporta· 
tion, or an airport passenger 
terminal. 

(1) For the purposes of 
this section, "professional 
office of a health care pro-
vider" means a location 
where a person or entity 
regulated by a State to 
provide professional ICl'Yiccs 
related to the physical or 
mental health of an indi-
vidual makes such services 
available to the public. The 
facility that houses a "profes-
sional office of a health care 
provider" only includes fioor 
levels housing by at least one 
health care provider, or any 
floor level designed or 
intended for USC by at leut 
one health care provider. 

(2) For the purposes of 
this section, shopping center 
or shopping mall means-

(i) A buildin& housina 
five or more sales or rental 
establishments; or 

.. ·· .. '-":. 
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ANALYSIS 
Section 36.404 Alterations: Elevator Exemption. 

Section 36.404 implements the elevator exemption in 
section 303(b) of the Act as it applies to altered facilities. The 
provisions of section 303(b) are discussed in the preamble to 

§36.401(d) above. The statute applies the same. exemption to 

both new construction and alterations. The principal differ-
ence between the requirements of §36.40l(d) and §36.404 is 
that, in .altering an existing facility that is not eligible for the 
statutory. exemption, the public accommodation or other 
private entity responsible for the alteration is not required to 

install an elevator if the installation of an elevator would be 
disproportionate in cost and scope to the cost of the overall 
alteration as provided in §36.403(f)(l). In addition, the 
standards referenced in §36.406 (ADAAG) provide that 
installation of an elevator in an altered facility is not required 
if it is "technically infeasible." 

This section has been revised to define the terms ''profes-
sional office of a health care provider" and "shopping center 
or shopping mall" for the purposes of this section. The dcfmi-
tion of "professional office of a health care provider" is identi-
cal to the definition included in 136.40l(d). 

It bas been brought to the attention of the Dcpanment that 
there is some misunderstanding about the scope of the elevator 
exemption as it applies to the professional office of a bcalth 
care provider. A public accommodation, such as the profes-
sional office of a health care provider, is required to remove 
mcbi1eCtUl'al barriers to its facility to the extent that such 
barrier removal is readily achievable (ace §36.304), but it is 
not otherwise required by this part to undertake new consttuc-
tion or alterations. This part does not require that an existin& 
two story building that houses the professional office of a 
health care provider be altered for the pmposc of providina 
elevator access. If, however, alterations to the area housing 
the office of the health care provider are undertaken for other 
purposes, the installation of an elevator might be required, but 
only if the cost of the elevator is not disproportionate to the 
cost of the overall alteration. Neither the Act nor this part 
prohibits a health care provider from locating his or her pro-
fessional office in an existing facility that docs not have an 
elevator. 

Because of the unique challenges presented in altering 
existing facilities, the Department has adopted a definition of 
"shopping center or shopping mall" for the purposes of this 
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(ii) A series of buildings 
on a common site, connected 
by a common pedestrian 
access route above or below 
the ground floor, that is 
either under common owner-
ship or common control or 
developed either as one 
project or as a series of 
related projects, housing five 
or more sales or rental 
establishments. For pur-
poses of this section, places 
of public accommodation of 
the types listed in paragraph 
(5) of the definition of 
"place of public accommo-
dation" in §36.104 &JC 

consideJCd sales or rental 
establishments. The facility 
housing a "shopping center 
or shopping mall" only 
includes floor levels housing 
at least one sales or rental 
establishment. ar any floor 
lew:I desipcd ar inu:nded 
far use by at least one sales 
ar rental establishment 

(b) The exemption 
provided in paragraph (a) of 
this section does not obviate 
or limit in any way the 
obligation to comply with 
the other accessibility re-
quirements established in 
this subpart. For example, 
alterations to floors above or 
below the accessible ground 
floor must be accessible 
regardless of whether the 
altered facility has an eleva-
tor. 

m-140 
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ANALYm 
section that is slightly different from the definition adopted 

under §36.40l(d). For the purposes of this section, a "shop-
ping center or shopping mall" is (1) a building housing five 
or more sales or rental establishments, or (2) a series of 
buildings on a common site, connected by a com~on pedes-
trian access route above or below the ground floor,'either 
under common ownership or common control or deVeloped 
either as one project or as a series of related projects, housing 
five or more· sales or rental establishments. As is the case 
with new construction, the term "shopping center or shopping 
mall" only includes floor levels housing at least one sales or 
rental establishment, or any floor level that was designed or 
intended for use by at least one sales or rental establishment 

The Department believes that it is appropriate to use a 
different definition of "shopping center or shopping mall" for 
this section than for §36.401, in order to make it clear that a 
series of existing buildings on a common site that is altered 
for the use of sales or rental establishments docs not become 
a "shopping center or shopping mall" required to install ID 

elevator, unless there is a common means of pedestrian access 
above or below the ground floor. Without this exemption. 
separate, but adjacent. buildings that were initially desipcd 
and constructed independently of each other could be re-

quired to be retrofitted with elevators, if they were later 
reDOVBICd far a purpose not contemplated at the time of 
conmuction. 

Lib 136.401(d), 136.404 provides that the exemptions in 
this parapaph do not obviate ar limit in any way the obliga-
tion to comply with the other accessibility requirements 
established in this subpart. For example, alterations to floors 
above ar below the ground floor must be accessible reptd-
less of whether the altered facility bas ID elevator. If a 
facility that is not required to install an elevator nonetheless 
has an elevator, that elevator shall meet. to the maximum 
extent feasible, the accessibility requirements of this section. 
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§36.405 Alterations: 
Historic preservation. 

(a) Alterations to build-
ings or facilities that arc 
eligible for listing in the 
National Register of Historic 
Places under the National 
Historic Preservation Act ( 16 
U.S.C. 470 '1 sg.), or arc 
designated as historic under 
State or local law, shall 
comply to the maximum 
extent feasible with section 
4.1.7 of appendix A to this 
Pan. 

(b) Hit is dctennincd 
under the procedures set out 
in section 4.1.7 of appendix 
A that it is not feasible to 
provide physical access to an 
historic property that is a 
place of public accommoda-
tion in a manner that will not 
threaten or destroy die 
historic signif'lCIDCC of the 
building or facility, alterna-
tive methods of access shall 
be provided pursuant to the 
tcquirements of subpan C of 
this pan. 

"'· 

t!-: .... 
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ANALYSIS 
Section 36.405 Alterations: Historic preservation. 

Section 36.405 gives effect to the intent of Congress, ex-
pressed in section 504(c) of the Act, that this pan rccogniz.e the 
national interest in preserving significant historic structures. 
Commenters criticized the Deparunent' s ~ of descriptive tcnns 

in the proposed rule that arc different from tliose used in the 
ADA to describe eligible historic properties. In addition, some 
commenters criticized the Department's decision to use the 
coliecpt of "substantially impairing" the historic features of a 
property, which is a concept employed in regulations implement-
ing section 504 of the Rehabilitation Act of 1973. Those 
commentcrs recommended that the Department adopt the aitcria 
of "adverse effect" published by the Advisory Council on His-
toric Preservation under the National Historic Preservation Act 

(36 CFR 800.9) as the standard for detcnnining whether an 
historic propcny may be altered. 

The Department agrees with these comments to the extent 

that they suggest that the language of the rule should conform to 

the language employed by Congress in the ADA. Therefore, the 
language of this section has been revised to make it clear that this 
provision applies to buildings or facilities that arc eligible for 
listing in the National Register of Historic Places under the 
National Historic Prcscrvation Act (16 u.s.c. 470 m sg.) and to 

buildings or facilities that arc designated as bistaric under Stare 
or local Jaw. The Department believes, however, that the criteria 
of adverse effect employed mider the National Hil1Dric Preserva-
tion Act arc inappropriate for this rule because section S04(c) of 
the ADA specifics that spcc:ia1 a11erations provisions shall apply 
only when an alteration would "lbrea1cn or destroy the historic 
significance of qualified bistaric buildings and facilities." 

..... ~ 
1bc Department intends that the exception crca1ed by this 

section be applied only in those w:iy rare situations in which it is 

'. not possible to provide access to an historic propeny using die 
special access provisions in ADAAG. Therefore, paragraph (a) 
of §36.405 has been revised to provide that altciations to historic 
propcnics shall comply, to the mamum extent feasible, with 
section 4.1.7 of ADAAG. Paragraph (b) of this section has been 
revised to provide that if it has been detcnnined, under the 
procedures established in ADAAG, that it is not feasible to 
provide physical access to an his1oric pmpeny that is a place of 

" public accommodation in a manner that will not threaten or 
destroy the historic significance of the propcny, alternative 
methods of access shall be provided pursuant to the require-
ments of Subpart C. 
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§36.406 Standards for new . .:. 
construction and al•· 
ations. 

(a) New construction 
and alterations subject to this 
pan shall comply with the 
standards for accessible .::;·. 

design published as appendix ,.:.: 
A to this pan (ADAAG). · .. 

(b) 1be chan in the 
appendix to this section 
provides pidance to the user 
in readin& appendix A to this 
part (ADAAG) together with 
subpms A throup D of this 
pan. when detcrminin& 
requirements for a panicullr 
facility. 

Appendix to section 36.406 

This chart bu DO effect 
for purposes of compliance 
or enfon:emenL It does not 

necesmily provide complete 
or mandatory information. 

1136.407-36.500 [Raerved] 

m-142 

r- .·:·;: .. 
! .. 

:ANALYSIS 
Section 36.406 Standards for New Construction and 

Alterations. 
Section 36.406 implements the requimnents of sections 

306(b) and 306(c) of the Act. which require the Attorney 

General to promulgate standards for accessible design for 

buildings and facilities subject to the Act and this pan that arc 

consistent with the supplemental minimum guidelines and 

requirements. _for accessible design published by the Architec-

tural and Tran$portation Barners Compliance Board (A TBCB 

or Board) pursuant to section S04 of the Act. This section of 

the rule provides that new construction and alterations subject 

to this pan shall comply with the standards for accessible 

dcsip published as Appendix A to this pan. 

Appendix A contains the Americans with Disabilities Act 

Accessibility Guidelines for Buildings and Facilities 

(ADAAG), which is being published by the A TBCB as a 
final rule elsewhere in this issue of the Federal Register. As 

proposed in this Depanment's proposed rule, §36.406(a) 

adopts ADAAG as the accessibility standard applicable under 

this rule. 

Parapaph (b) was not included in the proposed rule. It 

provides, in chart fmm, guidance for using ADAAG together 

with subparts A through D of this pan when determining 

requirements for a panicular facility. This chart is intended 

solely u JUidlm:e for the user; it has DO effect for pmposes 

of compliance or enforcement. It does not necessarily pro-

vide complete or mandlrmy infmmation. 

Proposed l36.406(b) is not included in the final rule. 

1bat provision, which would have tabn eft'ect only if the 

final rule had followed the proposed Option Two for 

136.401(a), is unncccswy because the Depanment has 

cholcn Option One. u explained in the preamble for that 

secdan. 

Section 504(a) of the ADA requires the A TBCB to issue 

minimum pidclincs U> supplement the existin& Minimum 

Guidelines and Requimmcnts for Accessible Design 

(MORAD) (36CFRpan 1190) for purposes of title m. 
According to section S04(b) oftbe Act. the guidelines me to 

establish additional requirements, consistent with the Act, "to 

ensme that buildings and facilities arc accessible, in terms of 

architcctulC and design, ... and communication, to individuals 

with disabilities." Section 306(c) of the Act requires that the 
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accessibility standards included in the Deparunent' s regula-

tions be consistent with the minimum guidelines, in this case 

ADAAG. 

As explained in the ATBCB's preamble to. ~AAG, the 

substance and fonn of the guidelines arc drawn from several 

sources. They use as their model the 1984 Uniform Federal 

Accc~sibility Standards (UFAS) (41 CFR part 101, subpart 

101-19 .. 6; appendix), which arc the standards implementing 

the Architectural Barners Act UFAS is based on the Board's 

1982 MGRAD. ADAAG follows the numbering system and 

format of the private sector American National Standard 
lnstitute's ANSI All7.l standards. (American National 
Specifications for Making Buildings and Facilities Accessible 

to and Usable by Physically Handicapped People (ANSI 

Al 17-1980) and American National Standard for Buildings 

and Facilities - Providing Accessibility and Usability for 

Physically Handicapped People (ANSI Al 17 .1-1986).) 

ADAAG supplements MGRAD. In developing ADAAG, the 

Board made every effon to be consistent with MGRAD and 

the current and proposed ANSI Standards, to the extent consis-

tent with the ADA. 

ADAAG consists of nine main sections and a separate 
appendix. Sections 1 through 3 contain general provisions and 

definitions. Section 4 contains scoping provisions and techni-

cal specifications applicable to all covered buildings and 

facilities. The scoping provisions are listed separately for new 

CODS1rUCtioa of sites and exterior facilities; new construction 

of buildings; additions; alterations; and alterations to historic 

propenics. The technical specifications generally reprint the 

text and Wusttations of the ANSI A117.1 standard, except 

where differences arc noted by italics. Sections S through 9 of 

the guidelines are special application sections and contain 

additional requirements for restaurants and cafeterias, medical 

care facilities, business and mercantile facilities, libraries, and 

uansient lodging. The appendix to the guidelines contains 

· · additional information to aid in understanding the technical 

,. ·· specifications. The section numbers in the appendix corre-
spond to the sections or the guidelines to which they relate. 

An as1erisk after a section number indicates that additional 
information appears in the appendix. 

ADAAG's provisions are funbcr explained under Sum-
,,,. mary of ADAAG, below. 
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:,:.:. -,. General Comments 
:<·. 

One commenter urged the Department to move all or 

portions of subpan D, New Construction and Alterations, to 

the Appendix (ADAAG) or to duplicate portions of .~ubpan D 

in the Appendix. The commenter comctly pointed out that 

subpan Dis inherently linked to ADDAG, and that a self-

contained set of rules would be helpful to users. The Dcpan-

ment bas auempted to simplify use of the two documents by 

deleting some paragraphs from subpan D (e.g., those relating 

to work areas), because they are included in ADAAG. How-

ever, the Department bas retained in subpan D those sections 

that are taken directly from the statute or that give meaning to 

specific swutory concepts (e.g., suuetural impracticability, 

path of travel). While some of the subpan D provisions are 

duplicated in ADAAG, others are not. For example, issues 

~'· relating to path of travel and disproportionality in alterations 

~· are not addressed in detail in ADAAG. (The structure and 

contents of the two documents arc addressed below under 
Summary of ADAAG.) While the Department agrees that it 

would be useful to have one self-contained document, the 

different focuses of this rule and ADAAG do not permit this 

result at this time. However, the chart included in §36.406(b) 

should assist users in applying the provisions of subpans A 

through D, and ADAAG topther. 

Numerous business poups have urpd the Department 

::::·--;.h::=..; not to adopt the poposed ADAAG u the accessibility stan-

v::!=::>:''' duds, becluse the requirements established are too high, 

~~;-~::;'.~.;~; ~s=:e:;;~-:.=~=on 
·:-· 

'· - = ··. the basis that ADAAG exceeds the statutory mandate to 

establilh --minimum" guidelines. In the view of the Depart-

ment, these commenten have misconsuued the meanin1 of 

;Jr>;,~ the 1a'm *minimum pidelines." The statute clearly contem-

~f.;r;i,:ptt= plales that the guidelines establish a level of access - a 

minimum - that the standards must meet or exceed. The 

pidelines are not to be "minimal" in the sense that they 

would provide for a low level of access. To the contrary, 
Consrcss emphasized that the ADA requires a "hip degree 

of convenient access." Education and Labor report at 117-18. 

1bc legislative history explains that the auidclines may not 

-reduce, weaken, narrow or set less accessibility standards 

than those included in existing MORAD" and should provide 

greau:r pidance in communication accessibility for individu-

als with hearing and vision impairments. Id. at 139. Nor did 
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Congress contemplate a set of guidelines less detailed than 

ADAAO; the statute requires that the ADA guidelines supple-

ment the existing MORAD. When it established the statutory 

scheme, Congress was aware of the content and purpose of the 

1982 MORAD; as ADAAO does with rcspcc:t .to ADA, 

MORAD establishes a minimum level of access that the 

Architectural Barners Act standards (i.e., UFAS) must meet or 

exceed. and includes a high level of detail. 

Many of the same commcntcrs urged the Dcparanent to 

incorporate as its accessibility standards the ANSI standard's 

technical provisions and to adopt the proposed scoping provi-

sions under development by the Council of American Building 

Officials' Board for the Coordination of Model Codes 

(BCMC). They contended that the ANSI standani is familiar 

to and accepted by professionals, and that both documents arc 

developed through consensus. They suggested that ADAAO 

will not stay current, because it does not follow an established 

cyclical teview process, and that it is not likely to be adopted 

by nonfederal jurisdictions in State and local codes. They 

urged the Department and the Board to coordinate the 

ADAAO provisions and any substantive changes to them with 

the ANSI Al 17 committee in order to maintain a consistent 

and uniform set of accessibility standards that can be effi-

cicndy and effectively implemented at the State and local level 

through the existing building regulatory processes. 

1be Depanment shares the commentcrs' goal of coordina-

1ion between the private sector and Federal standards, to the 

extent that coordination can lead to substantive requirements 

consistent with the ADA. A single accessibility standard, or 

consistent accessibility standards, that can be used for ADA 

purposes and that can be incorpmaled or referenced by State 

and local governments, would help to ensure that the ADA 

requirements arc routinely implemented at the design stage. 

The Department plans to work toward this goal. 

. The Department, however, must comply with the require-

• . -~ ments of the ADA, the Federal Advisory Committee Act (5 

USC App. 1 ct seq.) and the Administrative Procedure Act (5 

USC 551 ct seq.). Neither the Department nor the Board can 

adopt private requirements wholesale. Funhennore, neither 

the 1991 ANSI Al 17 Standard revision nor the BCMC process 

is complete. Although the ANSI and BCMC provisions arc 

not final, the Board has carefully considered both the draft 

BCMC scoping provisions and draft ANSI technical standards 
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and included their language in ADAAG wherever consistent 

with the ADA. 

Some commenters requested that, if the Departtnent did 

not adopt ANSI ·by reference, the Dcpamnent dccl~ compli· 

ance with ANSI/BCMC to constitute equivalency with the 

ADA standards. The Department has not adopted this recom-

mendation but has instead worked as a member of the 

A TBCB to ensure that its accessibility standards arc practical 

and usable. In addition, as explained under subpart F, Cenifi-

cation of State Laws or Local Building Codes, the proper 

forum for funher evaluation of this suggested approach 

would be in conjunction with the certification process. 

Some commentcrs urged the Department to allow an 

additional comment period afaer the Board published its 

guidelines in final fonn, for purposes of affording the public 

a further opponunity to evaluate the appiopriateness of 

including them as the Department's accessibility standards. 

Such an additional comment period is unnecessary and would 

unduly delay the issuance of final reJUlations. The Depan-

ment put the public on notice, through the proposed nile, of 

its intention to adopt the proposed ADAAG, with any 

· · · · changes made by the Board, as the accessibility standards. 

··. 

•/ · .. 

AJ a member of the Board and of its ADA Task Force, the 

Department participated actively in the public hearings held 

on the proposed guidelines and in preparation of both the 

p1oposed and final versions of ADAAG. Many individuals 

and poups commenled direcdy to the Depanment's docket, 

or at its public bearings, about ADAAG. The comments 

~ved on ADAAG, whether by the Board or by this De-

pmment. were thoroughly analyzd and considered by the 

Department in the context of whether the proposed ADAAG 

wu consistent with the ADA and suitable for adoption u 

both guidelines and standards. The Department is convinced 

that ADAAG u adopted in its final form is appropriate for 

these purposes. The final guidelines, adopted here u stan-

dmds, will ensure the high level of access contemplated by 

Congress, consistent with the ADA 's balance between the 

,... interests of people with disabilities and the business commu-

nity. 
A few commentcrs, citin1 the Senate report (at 70) and 

~, .. ~:~;-< the F.ducation and Labor ICport (at 119), asked the Depart-

ment to include in the regulations a provision stating that 

departures from particular technical and scoping requirements 

· · ~ of the accessibility standards will be permitted so lon& u the 
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alternative methods used will provide substantially equivalent 

or greater access wand utilization of the facility. Such a 
provision is found in ADAAG 2.2 and by vinue of that fact is 

included in these regulations. 
.. 

Cmnments on apccific provisions of proposed ADAAG 

During the course of accepting comments on its proposed 

rule, the Department received numerous comments on 
ADAAG. Those areas that elicited the heaviest response 
included assistive listening systems, automated teller ma-
chines, work areas, parking, areas of refuge, telephones 
(scoping for 1DD's and volume controls) and visual alarms. 

Sttcnuous objections were raised by some business 
commentcrs to the proposed provisions of the guidelines 

conccming check-out aisles, counters, and scoping for hotels 

and nursing facilities. All these comments were considered in 

J. , . . the same manner as other comments on the Department's 
~ proposed rule and, in the Department's view, have been 

addressed adequately in the final ADAAG. 

i ··;· ~:·=J 
t r.· . Largely in response to comments, the Board made numer-

'.· ~. .. ous changes from its proposal, including the followinJ: 
.. 
: ·. " .~ - Generally, at least 50'11 of public entrances to new buildings 

tJttd:': must be 1CCCSsible, rather than all entrances, as would often 
.... ~·~:t:m.:;: have rcsuhcd from the proposed approach. 

~;. - The final guidelines provide greater flexibility in pmvidin& 
1CCCSS to sales counters, and no longer require a portion of 
every counter to be accessible. 

.. . .. - Scoping for 1DD's or tcxt tclephones was increased. One 
1DD or tcxt tclephone. for speech and hearing impaired 

persons, must be provided at locations with 4, rather than 6, 

t:~~;.(~; pay phones, and in hospitals and shopping malls. Use of 

i!~~?::~ ponable (less expensive) 1DD's is allowed. 

f ~~~ -Dispersal of wheelchair seating areas in theaters will be 

l required only where there arc more than 300 scats, rather than 
~ 4:: . in all cases. Seats with removable armrests (i.e., scats into 

itM~~~~:;. which persons with mobility impairments can transfer) will 

I~~, also be required. 
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ANALYSIS 
- Areas of refuge (areas with direct access to a stairway, and 

where people who cannot use stairs may await assistanee 

during a emergency evacuation) will be required, as pro-

posed, but the final provisions arc based on the Uniform 

Building Code. Such areas arc not required in alterations. 

- Rather than requiring 5% of new hotel rooms to be acces-

sible to people with mobility impainnents, between 2 and 4% 

accessibility (depending on total number of rooms) is re-

quired. In addition, 1 % of the rooms must have roll-in 

showers . 

- The proposed rule reserved the provisions on alterations to 

homeless shelters. The final guidelines apply alterations 

requirements to homeless shelters, but the requirements arc 

less sttingcnt than those applied to other types of facilities. 

- Parking spaces that can be used by people in vans (with 

lifts) will be required. 

- As mandated by the ADA, the Boani has established a 

proc:edurc to be followed with respect to al1Crations to his-
toric facilities. 

Spmmaz:x gf ADAAG 

This section of the preamble summarizes the sttucturc of 

ADAAG, and hiJhlipts the more important portions. 

. ". . ~ - Sections 1 through 3 

~. ~--

Scc1ions 1 through 3 contain general requirements, in-

cluding definitions. 

- Section 4.1.1, Application 

!°', ···• .;: . Section 4 contains scoping requirements. Section 4.1.1, 
='•' . ~· ~· 

~ · ;- .. Application. provides that all areas of newly dcsipcd or 

-v. ••••• v.· 

newly consuucted buildings and facilities and altered portions 
of existing buildings and facilities required to be accessible 

by §4.1.6 must comply with the pidelines unless otherwise 

provided in §4.1.1 or a special application section. It ad-

dresses areas used only by employees as work areas, tcmpo-

my lttUctUrCS, and pncral exceptions. 

Section 4.1.1(3) preserves the basic principle of the 
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ANALYSIS 
proposed rule: areas that may be used by employees with 
disabilities shall be designed and constrUcted so that an indi-
vidual with a disability can approach, enter, and exit the area. 
The language has been clarified to provide that it applies to 
any area used only as a work area (not just to areas "that may 
be used by employees with disabilities"), and that the guide-
lines do not require that any area used as an individual work 
station be designed with maneuvering space or equipped to be 
accessible. The appendix to ADAAG explains that work areas 
must meet the guidelines' requirements for doors and acces-
sible routes, and recommends, but does not require, that 5% of 
individual work stations be designed to permit a person using 
a wheelchair to maneuver within the space. 

Further discussion of work areas is found in the preamble 
concerning proposed §36.401(b). 

Section 4.1.l(S)(a) includes an exception for structural 
impracticability that corresponds to the one found in 
§36.40l(c) and discussed in that portion of the preamble. 

'Section 4.1.2, Accessible Sites and Exterior Facilities: New 
Construction 

'Ibis section addresses exterior features, elements, or 
spaces such as parking, portable toilets, and exterior signage, 
in new consttuction. Interior elements and spaces arc covered 
by f4.1.3. 

1he final rule retains the UF AS scoping for parking but 
also requires that at least one of every eight accessible parking 
spaces be designed with adequate adjacent space to deploy a 
lift used with a van. These spaces must have a sign indicating 
that they arc van-accessible, but they arc not to be reserved 
exclusively for van users. 

'Section 4.1.3, Accessible Buildings: New Construction 

'Ibis section establishes scoping requirements for new 
consuuction of buildings and facilities. 

Sections 4.1.3(1) through (4) cover accessible routes, 
proauding objects, ground and floor surfaces, and stairs. 

Section 4.1.3(5) generally requires elevators to serve each 
level in a newly constructed building, with four exceptions 

ADA Bllllllboot m-149 

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 371 of 398



!Tat1em I 

m-1so 

ANALYSIS 
included in the subsection. Exception 1 is the "elevator 

exception" established in §36.401(d), which must be~ 

with this section. Exception 4 allows the use of platform lifts 

under certain conditions. 

Section 4.1.3(6), Windows, is reserved. Sectioii·.C.1.3(7) 

applies to doors. 

Under f4J.3(8), at least SO% of all public entrances must 

be accessible. In addition, if a building is designed to provide 

access to enclosed parking, pedestrian tunnels, or elevated 

walkways, at least one entrance that serves each such function 

must be accessible. Each tenancy in a building must be 

served by an accessible entrance. Wbcrc local regulations 

(e.a •• fire codes) require that a minimum number of exits be 

provided. an equivalent number of accessible entrances must 

be provided. (The latter provision docs not require a greater 

number of entrances than otherwise planned.) 

ADAAG §4.1.3(9), with accompanying technical requhc-

ments in §4.3, requires an area of rescue assistance (i&., an 

area with direct access to an exit stairway and where people 

who arc unable to use stairs may await assistance during an 

f.:: ?0.} emergency evacuation) to be established on each floor of a 

.•. , ·· t multi-stmy building. 'Ibis was one of the most controvenill 

f.. . ':· provisions in the guidelines. The final ADAAG is bued on 

,. current Uniform Building Code requirements and retains tbe 
; ·. requirement that areas of refup (1e111med .. areas of rescue 

l ... . Ulistancej be provided. but~ that this requirement 

~->1.. ::~ does not apply ID buildings that have a supervised automatic 

· ·' ·~· · ,.. sprinkler sysu:m. Areas of refuge are not required in alter· 

'!,.· "!'· ...... 

ations. 

The next seven subsections deal with drinkin& fountains 

(§4.1.3(10)); toilet facilicies (§4.1.3(11)); stora&e, lhclvin&. 

and display units (§4.1.3(12)), contmls and opc:radn& mecha-

DillDs (§4.1.3(13)), emergency wamin1 l)'l1m1S (§4.1.3(14), 

detectable waminp (§4.1.3(15)), and buildin& signap 

(§4.1.3(16)). Paragraph 11 requires that IDilct facilities 

comply with §4.22, which requires one accessible toilet stall 

(60" x 60") in each newly constructed iescroom. In response 

ID public comments, the final rule requires that a second 

accessible stall (36" x 60j be provided in iestrooms that have 

six or more stalls. 

ADAAG §4.1.3(17) establishes requirements for accessi-
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bility of pay phones to persons with mobility impainnents, 
hearing impainnents (requiring some phones with volume 
controls), and those who cannot use voice telephones. It 
requires one interior "text telephone" to be provided at any 
facility that has a total of four or more public: .pay phones. 
(The tcnn "text telephone" has been adopted to.reflect current 
tcnninology and changes in technology.) In addition, text 
telep~ones will be required in specific locations, such as 
covered shopping malls, hospitals (in emergency rooms, 
waiting rooms, and recovery areas), and convention centers. 

Paragraph 18 of f4.1.3 generally requires that at least five 
percent of fixed or built-in seating or tables be accessible. 

Paragraph 19, covering assembly areas, specifics the 
number of wheelchair seating spaces and types and numbers of 
assistivc listening systems required. It requires dispersal of 
wheelchair seating locations in facilities where there arc more 
than 300 scats. The guidelines also require that at least one 
percent of all fixed scats be aisle scats without annrests (or 

··· · with moveable armrests) on the aisle side to increase accessi-
:. :;: .. ·.· 

bility for persons with mobility impairments who prefer to 
ttansfer from their wheelchairs to fixed seating. In addition, 

· the final ADAAG requires that fixed seating for a companion 
be located adjacent to each wheelchair location. 

Paragraph 20 requircs that where automated teller ma-
chines arc provided, at least one must comply with 14.34, 
which, among other things, requircs accessible controls, and 

instructions and other information that arc accessible 10 per-
sons with sight impairments. 

Under paragraph 21, where dressing rooms are provided, 
five per cent or at least one must comply with 14.35. 

•Section 4.1.S, Additions 

Each addition to an existing building or facility is regarded 
u an alteration subject to §§36.402 through 36.406 of subpart 
D, including the date established in l36.402(a). But additions 
also have auributes of new construction, and to the extent that 

a space or element in the addition is newly consuucted, each 
new space or element must comply with the applicable 

.. scoping provisions of 114.1.1to4.1.3 for new construction, 
the applicable technical specifications of 114.2 through 4.34, 
and any applicable special provisions in 115 thrOugh 10. For 

m-1s1 
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instance, if a restroom is provided in the addition, it must 

comply with the requirements for new consttuction. Con-

sttuction of an addition docs not, however, create an obliga-

tion to retrofit the entire existing building or facility to meet 

requirements far new consttuction. Rather, the addi.tj9n is to 

be regarded as an alteration and to the extent that it affects or 

could affect the usability of or access to an area containing a 

primary function, the requirements in §4.1.6(2) arc triggered 

with respect to providing an accessible path of ttavcl to the 
altered area and making the restrooms, telephones, and 

drinking fountains serving the altered area accessible. For 

example, if a museum adds a new wing that docs not have a 
separate entrance as pan of the addition, an accessible path of 

ttavcl would have to be provided through the existing build-

ing or facility unless it is disproportionate to the overall cost 

and scope of the addition as established in §36.403(f). 

- Section 4.1.6, Alterations 

An alteration is a change to a building or facility that 

affects or could affect the usability of or access to the build-

ing or facility or any pan thereof. There arc three JCDCral 
principles for alterations. F'U"St. if any existing clement or 
space is altered, the altered clement or space must meet new 

consauction requirements (§4.1.6(1)(b)). Second, if alaer-
ations to the clements in a space when considered together 

amount to an alteration of the space, the entire space must 
meet new consuuction requirements (§4.1.6(1)(c)). Third, if 

the alteration affects or could affect the usability of or access 
to an area containing a primary function, the path of travel to 

the altered area and the resaooms, drinking fountains, and 

telephones serving the altered area must be made accessible 

unless it is disproportionate to the overall alterations in terms 

of cost and scope as determined under criteria established by 

the Auomcy General (§4.1.6(2)). 

Section 4.1.6 should be read with 1136.402 through 

36.405. Requirements concerning alterations to an area 
ICIVing a primary function arc addressed with greater detail 

in the latter sections than in §4.1.6(2). Section 4.1.6(1)(j) 

deals with technical infeasibility. Section 4.1.6(3) contains 

special technical provisions for alterations to existing build-

ings and facilities. 
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- Section 4.1.7, Historic Preservation 

This section contains scoping provisions and alternative 

requirements for alterations to qualified historic buildings and 

facilities. It clarifies the procedures under the. National His-

toric Preservation Act and their application to iltcrations 

covered by the ADA. An individual seeking to alter a facility 

that is subject to the ADA guidelines and to State or local 

historlc preservation statutes shall consult with the State 

Historic Preservation Officer to determine if the planned 

alteration would threaten or destroy the historic significance of 

the facility. 

- Sections 4.2 Through 4.35 

Sections 4.2 through 4.35 contain the technical 

specifications for clements and spaces required to be acces-

sible by the scoping provisions (§§4.1through4.1.7) and 

special application sections CHS through 10). The technical 

specifications arc the same as the 1980 version of ANSI 
Al 17 .1 standard, except as noted in the text by italics. 

- Sections S Through 9 

.. :i'· These arc special application sections and contain addi-
tional requirements for icstaurants and cafc1erias, medical care 

facilities, business and mercantile facilities, libraries, and 

nnsient lodgina. For example, at leut S percent. but not leu 

than one, of the fixed tables in a restaurant must be accessible. 

In 17, Business and Mercantile, puqnph 7 :2 (Sales and 

Service Counters, Teller Windows, Information Counters) bu 

been revised to provide patc:r flexibility in new construction 

than did the proposed rule. At leut one of each type of sales 

or service counter where a cash repater is located shall be 

made accessible. Accessible counters shall be dispersed 

throughout the facility. At counters such as bank 1eller win-

dows or ticketing counters, altcmative methods of compliance 

. . . are pe:rmiUed. A public accommodation may lowu a portion 
of the counter, provide an auxiliaty counter, or provide 

equivalent facilitation through such means as installing a 
folding shelf on the front of the counter at an accessible height 

to provide a work surface for a pc:non using a wbeelch•ir. 

Section 7.3., Check-out Aisles, provides that, in new 

construction. a ccnain number of each desip ~check-out 

ADAH.,.,,.,,. m-153 
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aisle, as listed in a chan based on the total number of check-

out aisles of each design, shall be accessible. The percentage 

of check-outs required to be accessible generally ranges from 

20CI> to 4QCI. In a newly constructed or altered facility with 

less than S,000 squme feet of selling space, at least. one of 

each type of check-out aisle must be accessible. In 'altered 

facilities with S,000 or more squme feet of selling space, at 

least one of each design of check-out aisle must be made 

; ·• ·• ·}:: •:. accessible when altered, until the number of accessible aisles 

of each design equals the number that would be required for 

new consttuetion. 

··· - Section 9, Accessible Transient Lodging 

Section 9 addresses two types of transient lodging: hotels, 

motels, inns, boarding houses, donnitorics, resorts, and other 

similar places (§§9.1 through 9.4); and homeless shelters, 

halfway houses, transient group homes, and other social 

service establishments (§9.S). The interplay of the ADA and 

Fair Housing Act with respect to such facilities is addressed 

in the preamble discussion of the definition of "place of 

public accommodation" in §36.104. 

The final rule establishes scopina requirements for acces-

sibility of newly constructed hotels. Four percent of the first 

hundred moms. and roughly two percent of rooms in excess 

of 100, must meet certain requirements for accessibility to 

persons with mobility or hearing impahments, and an addi-

tional idcndcal percentage must be m:essible to persons with 

bearin& impairments. An additional 1 CJ, of the available 

·rooms must be equipped with roll-in showers, raising the 

ICtUll scopin1 for rooms accessible to persons with mobility 

impairments to sci, of the first hundred rooms and 3% thcrc-

aftr:r. The final ADAAG also provides that when a hotel is 

being alteml, one fully accessible room and one room 

equipped with visual alarms, notificalion devices, and ampli-

. fied aelephones shall be piovidcd for each 2S rooms being 

alu:recl until the number of accessible rooms equals that 

n:quircd under the new construction ltandant Accessible 

rooms must be dispersed in a manner that will provide per-

IODI with disabilities with a choice of single or multiple-bed 

lnX>!Dmodations. 

In new construction, homeless shcltcrs and other social 

service entities must comply with ADAAG; at least one type 

of amenity in each common area must be accessible. In a 

ADA B•,,.,,,. 
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facility that is not required to have an elevator, it is not neces-
sary to provide accessible amenities on the inaccessible floors 
if at least one of each type of amenity is provided in accessible 
common areas. The percentage of accessible sleeping accom-
modations required is the same as that rcquil;ed for other 
places of ttansient lodging. Requirements for facilities altered 
for use as a homeless shelter parallel the cUITCnt MORAD 
accessibility requirements for leased buildings. A shelter 
located ·in an altered facility must have at least one accessible 
enttancc, accessible sleeping accommodations in a number 
equivalent to that established for new construction, at least one 
accessible toilet and bath, at least one accessible common area, 
and an accessible route connecting all accessible areas. All 
accessible areas in a homeless shelter in an altered facility may 
be located on one level 

Section 10, Transportation Facilities 

Section 10 of ADAAG is reserved. On March 20, 1991, 
the A TBCB published a supplemental notice of proposed 
rulemaking (56 FR 11874) to establish special access require-
ments for transportation facilities. The Department anticipates 
that when the A TBCB issues final guidelines for uanspona-
tion facilities, this pan will be amended to include those 
provisions. 

m-1ss 
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Subpart E • Enforcement. 
§36.501 Private suits. 

(a) Gcncra1. Any person 
who is being subjected to 

discrimination on the basis 
of disability in violation of 
the Act or this pan or who 
has reasonable grounds for 
believing that such person is 
about to be subjected to 
discrimination in violation of 
section 303 of the Aci or 
subpan D of this pan may 
institute a civil action for 
preventive relief, including 
an application for a pcnna-
nent or temporary injunction, 
restraining order, or other 
order. Upon timely applica-
tion, the comt may, in its 
discretion, permit the Attar· ,· 

ney General to intervene in 
the civil action if the Attar· 
ncy General or bis or her 

desipee cenifics that the 
case is of pncral public 
impanance. Upon applica-
tion by the complainant and 
in such circumstances as the 

court may deem just, the 
court may appoint an attar· 

ney for such complainant 
and may authorize the 
commencement of the civil 

action without the payment 
of fees, costs, or secmity. 
Nothing in this section shall 
require a person with a 
disability to engage in a 
futile gesture if the person 
bas actual notice that a 
person or organiution 
covered by title m of the Act 
or this pan does not intend to 

comply with its provisions. 

m-1s6 
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Subpart E - Enforcement. 
Because the Department of Justice does not have author-

ity to establish procedures for judicial ieview and enforce-

ment. subpan E generally restates the statutory procedures for 

enforcemenL 

Section 36.SO 1 describes the procedures for private suits 

by individuals and the judicial iemedies available. In addi-

tion to the laiiguage in section 308(a)(l) of the Act, 

§36.SOl(a) of this pan includes the language from section 

204(a) of the Civil Rights Act of 1964 (42 U.S.C. 2000a-

3(a)) which is incorporated by iefercnce in the ADA. A 

commenter noted that the proposed rule did not include the 

provision in section 204(a) allowing the comt to appoint an 

attorney for the complainant and authorize the commence-

ment of the civil action without the payment of fees, costs, or 

secmity. That provision has been included in the final rule. 

Section 308(a)(l) of the ADA permits a private suit by an 

individual who has ieasonable grounds for believing that he 

or she is "about to be" subjected to discrimination in violation 

of section 303 of the Act (subpart D of this part), which 

requires that new construction and alterations be ieadily 

accessible to and usable by individuals with disabilities. 

Authorizing suits to prevent construction of facilities with 

architectural bmicrs will avoid the necessity of costly retro-

fitting that might be required if suits were not pcrmiaed until 

afu:r the facilities weie completed. To avoid unnecessary 

suits, this section iequin:s that the individual bringina the suit 

have ~le grounds" for bclicvin1 that a violadon is 

about to occur, but does not iequire the individual to engage 

in a futile gesture if he or she has notice that a person or 

orpnization covered by title m of the Act does not intend 10 

comply with its provisions. 

Section 36.SOl(b) ICSWCS the provisions of section 

308(a)(2) of the Act, which stares that injunctive ielief for the 

failure to remove architectural barriers in existing facilities or 

the failure to make new consttuction and alterations acccs· 

sible "shall include" an order to alter these facilities to make 

them readily accessible to and usable by persons with dis-

abilities to the extent iequi=i by title m The Report of the 

EnclJ)' and Commerce Committee notes that "an order to 

make a facility readily accessible 10 and usable by individuals 

with disabilities is mandatory" under this standard. H.R. 

Rep. No. 48S, lOlst Cong., 2d Seu., pt 4, at 64 (1990). 
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(b) Jnjpnctive relief. In 
the cue of violations of 
136.304, 136.308, 
136.310(b), 136.401, 
§36.402, 136.403, and 
136.405 of this pan. injunc-
tive relief shall include an 
order to alter facilities to 

make such facilities readily 
accessible to and usable by 

individuals with disabilities 
to the extent required by the 
Act or this pan. ~ 
appropriate, injunctive Jdicf 
shall also include requiring 
the provision of an auxiliary 
aid or service, modification 
of a policy, or provision of 
alternative methods, to the 
extent required by the Act or 
this part. 

·:<= 
t . ... 
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Also, injunctive relief shall include, where &ppiopriate, requir-

ing the provision of an auxiliary aid or service, modification 

of a policy, or provision of alternative methods, to the extent 

required by title m of the Act and this pan. 
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136.502 Jnvestiptions and 
compliance reviews. 

(a) The Attorney Gen-
eral shall investigate alleged 
violations of the Act or this 
pan. 

(b) Any individual who 
believes that he or she or a 
specific class of persons has 
been subjected to discrimina-
tion prohibited by the Act or 
this part may request the 
Department to institute an 
investigation. 

(c) Wh~ the Attorney 
General has reason to believe 
that there may be a violation 
of this pan, he or she may 
initiate a compliance review. 

m-1ss 
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Section 36.502 is based on section 308(b)(l)(A)(i) of the 

Act. which provides that the Attorney General shall investi-

gate alleged violations of title m and undcnake periodic 

reviews of compliance of covered entities. Although the Act 

does not establish a comprehensive administrative enforce-

ment mechanism for investigation and resolution of.~ 

complaints received, the legislative history notes that investi-

gation of alleged violations and periodic compliance reviews 

are essential. to effective enforcement of title m, and that the 

Attorney General is expected to engage in active enforcement 

and to allocate sufficient resources to cany out this responsi-

bility. Judiciary Rcpon at 67. 

Many commenterS argued for inclusion of more specific 

provisions for administrative resolution of disputes arising 

under the Act and this pan in order to promote voluntary 

compliance and avoid the need for litigation. Administrative 

resolution is far more efficient and economical than litigation, 

particularly in the early stages of implementation of complex 

leplation when the specific requirements of the statute are 

not widely understood. The Department has added a new 

paragraph (c) to this section authorizing the Attorney General 

to initiate a compliance review where he or she has reason to 

believe ~ may be a violation of this rule. 
( 

Ii 

II 
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§36.503 Suit by the Attor· 
ney General. 

Following a compliance 
review or investigation under 
§36.502, or at any other time 
in his or her discretion, the 
Anomey General may 
commence a civil action in 
any appropriate United 
States district court if the 
Attorney General has reason-
able cause to believe that -

(a) Any person or group 
of persons is engaged in a 
pattern or practice of dis· 
crimination in violation of 
the Act or this pan; or 

(b) Any person or group 
of persons has been discrimi-
nated against in violation of 
the Act or this pan and the 
discrimination raises an issue 
of general public impor-
tance. 

I Title m) 
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Section 36.503 describes the procedures for suits by the 

Attorney General set out in section 308(b)(l)(B) of the Act. If 

the Department has reasonable cause to believe that any 

person or group of persons is engaged in a pattern or practice 

of resistance to the full enjoyment of any of tl;ic rights granted 

by title m or that any person or group of persons has been 

denied any of the rights granted by title m and such denial 

raises an issue of general public imponance, the Attorney 

Generil may commence a civil action in any appropriate 

United States district court. The proposed rule provided for 

suit by the Attorney General "or his or her dcsigncc." The 

reference to a .. dcsigncc" has been omitted in the final rule 

because it is unnecessary. The Attorney General has delegated 

enforcement authority under the ADA to the Assistant Attor-

ney General for Ovil Rights. SS Fed. Reg. 40653 (October 4, 

1990) (to be codified at 28 CFR §0.50(1).) 

m.159 
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§36.504 Relief. ?' 

(a) Authgrity of gmrt. 
In a civil action under 
§36.503. the coun -

(1) May grant any equi-
W>le relief that such coun 
considers to be appropriate. 
including. to the extent 
required by the Act or this 
pan-

(i) Granting temporary. 
preliminary, or permanent 
relief; 

(ii) Providing an auxiliary 
aid or service, modification 
of policy. practice. or proce-
dure, or alternative method; 
and 

(iii) Making facilities 
readily accessible to and 
usable by individuals with 
disabilities; 

(2) May award other 
zelief as the coun considers 
to be appropriale. includina 
monewy damages U> per· 
sons aggrieved when re-
quested by the Auomcy 
Gemnl; and 

, .. 

(3) May. to vindic11e the 
public interest, assess a civil 
penalty against the entity in t 
an amount-

(i) Not exc=ding SS0,000 
far a first violation; and 

fii) Not exceed.in& 
$100,000 for any subsequent 
violaDon. 

m-160 
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Section 36.S04 describes the relief that may be granted in 

a suit by the Anomey General under section 308(b )(2) of the 

Act. In such an action, the coun may grant any equitable 
relief it considers to be appropriale, including granting tem-
porary. preliminary. or permanent relief, providing an auxil-

iary aid or seivice. modification of policy or altenimve 
method. or making facilities readily accessible to and usable 
by individuals with disabilities, to the extent required by title 

m. In addition. a coun may award such other relief as the 
coun considers U> be appropriate, including monetary dam-

ages to persons aggrieved, when requested by the Attorney 

General. 

Furthermore, the coun may vindicate the public interest 

by assessing a civil penalty against the covered entity in an 
amount not exceeding $50,000 for a first violation and not 
exceeding $100,000 for any subsequent violation. Section 
36.504(b) of the rule adopts the standard of section 308(b)(3) 

of the AcL This section makes it clear that. in counting the 

number of previous determinations of violations for deter-
mining whether a 'Y'irst" or "subsequent" violation has oc-
curred. determinations in the same action that the entity has 
engaged in more than one discriminatory act arc to be 
counted as a single violation. A "second violation" would not 

accrue to that entity until the Auomcy General brought 
another suit against the entity and the entity was again held in 

violaDon. Again, all of the violations found in the second suit 
would be cumuWively considered as a .. subsequent viola-
tion." 

Section 36.S04(c) clarifies that the tenns "monetary 
damages" and .. other relier' do not include punitive damages. 

'Ibey do include, however, all forms of compensatory dam-
ages, includin& out-of-pocket expenses and damages for pain 

and suffering. 

Section 36.S04(a)(3) is based on section 308(b)(2)(C) of 

· the Act. which provides that. .. to vindica!e the public inter-
est." a coun may assess a civil penalty against the entity that 

has been found to be in violation of the Act in suits brou&ht 
by the Attorney General. In addition. l36.S04(d}, which is 
taken from section 308(b)(5) of the Act. further provides that. 
in considering what amount of civil penalty, if any, is appro-
prille, the coun shall give considerarion to "any good faith 
effort or attempt to comply with this part." In evaluating 
such good faith, the coun shall consider "among other factors 

ma •• bOJ 
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(b) Sio&}e yjolatiop. For 

purposes of paragraph (a)(3) 
of this section, in detcrmin· 
ing whether a first or subse-
quent violation has occurred, 
a detennination in a single 
action,byjudgtnentor 
settlement. that the covered 
entity has engaged in more 
than one discriminatory act 
shall be counted as a single 
violation. 

(c) Punjtiye <iamues. 
For purposes of paragraph 
(a)(2) of this section, the 
terms "monetary damages" 
and "such other relier• do 
not include punitive dam-
ages. 

(d) Judicial consider-
lliml. In a civil action under 
§36.503, the court, when 
considering what amount of 
civil penalty, if any, is 
appropriate, shall give 
consideration to any good 
faith effon or attempt to 
comply with this pan by the 
entity. In evaluating good 
faith, the court shall con-
sider, among other factors it 
deems relevant, whether the 
entity could have reasonably 
anticipated the need for an 
appropriate type of auxiliary 
aid needed to accommodate 
the unique needs of a par-
ticular individual with a 
disability. 

I Titltm I 
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it deems relevant, whether the entity could have reasonably 

anticipated the need for an appropriate type of auxiliary aid 

needed to accommodate the unique needs of a particular 

individual with a disability." 

The "good faith" standard referred to in this ·section is not 

intended to imply a willful or intentional standai-d ·that is, an 

entity ~ot demonstrate good faith simply by showing that it 

did not Willfully, intentionally, or recklessly disregard the law. 

At the same time, the absence of such a course of conduct 

would be a factor a court should weigh in determining the 

existence of good faith. 
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§36.505 Attorneys fees. 
In any action or adminis-

trative proceeding com-
menced pursuant to the Act 
or this pan, the coun or 
agency. in its discretion. may 
allow the prevailing pany. 
other than the United States. 
a reasonable auomcy• s fee, 
including litigation expenses. 
and costs, and the United 
States shall be liable for the 
foregoing the same as a 
private individual. 

m-162 

ANALYm 
Se.ction 36.SOS swes that couns are authori7.ed to award 

auameys fees, including litigation expenses and costs, as 

provided in section SOS of the ACL Litigation expenses 

include items such as expert witness fees. travel expenses. 

etc. The Judiciary Commincc Report specifics that such 

items are included under the rubric of "attorneys fees" and 

not "costs" so that such expenses will be assessed against a 

plaintiff only under the standard set forth in Christianshm:& 

Gannent Co; ·y. Egual Employment Qmxmunity Commjs-

Jiml, 434 U.S. 412 (1978). (Judiciary repon ai 73.) 

I 

I 
I 
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136.506 Alternative means 
or dispute resolution. 

Where appropriate and to 
the extent authoriz.ed by law, 
the use of alternative means 
of dispute resolution, includ-
ing settlement negotiations, 
conciliation, facilitation, 
mediation, factfinding, 
minitrials, and arbitration, is 
encouraged to resolve dis-
putes arising under the Act 
and this part. 

". 
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Section 36.506 restates section S13 of the Act, which 

encourages use of alternative means of dispute resolution. 

.. 
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136.507 Enect of unavalJ. 

ability of technical usis-

tant.'e. 
A public accommodation 

or other privale entity shall 

not be excused from compli-
ance with the requirements 

of this pan bc:cause of any 

faila= to receive technical 
assistance, including any 
faila= in the development or 

diuemin•tion of any techni-

cal usistance manual autho-

rized by the Act. 

m-164 
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Section 36.507 explains that. as provided in section 506(e) 

of the Act, a public accommodation or other private entity is 

not excused from compliance with the requirements of this 

pan because of any failure to receive technical assistance. 

·. 
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I 
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( §36.508 Enective date. 
(a) Genml. Except as 

otherwise provided in this 
section and in this pan. this 
pan shall become effective 
on January 26, 1992. 

(b) Ciyil actions. Except 
for any civil action brought 
for a violation of section 303 
of the Act. no civil action 
shall be brought for any act 
or omission described in 
section 302 of the Act that 
occurs-

(1) Before July 26, 1992, 

::··· .. : .. · 

ANALYm 
Section 36.508 Effective Date. 

In general, title m is effective 18 months after enactment 

of the Americans with Disabilities Act. i.e., January 26, 1992. 

However, there arc several exceptions to this general rule 

contained throughout title m Section 36.SO~ sets fonh all of 

these exceptions in one place. · · 

Paragraph (b) contains the rule on civil actions. It states 

that. except with respect to new construction and alterations, 

no civil action shall be brought for a violation of this part that 

occurs before July 26, 1992, against businesses with 2S or 

fewer employees and gross receipts of $1,000,000 or less; and 

before January 26, 1993, against businesses with 10 or fewer 

employees and gross receipts of $500,000 or less. In dctcr-

minin& what constitutes gross receipts, it is appropriate to 

exclude amounts collected for sales taxes. 

against businesses with 2S or Paragraph (c) concerns transportation services provided 

fewer employees and gross ·- .. ~ by public accommodations not primarily engaged in the 

receipts of Sl,000,000 or ~, business of transportin1 people. The 18-month effective date 

less. applies to all of the transportation provisions except those 

(2) Before January 26, 
1993,againstbusinesscs 
with 10 or fewer employees 
and gross receipts of 
SS00,000 or less. 

(c) Iranspgaation 
gryicc:s pmyided b,y public 

IGCQJDmndations, Newly 
purchased or leased vehicles 
required to be accessible by 
§36.310 must be rcadily 
accessible to and usable by 
individuals with disabilities, 
including individuals who 
use wheelchairs, if the 
solicitation for the vehicle is 
made after August 2S, 1990. 

1136.509-35.600 (Resened] 

• 

;:_: 

requmn1 newly purchased or leased vehicles to be accessible. 

Vehicles subject to that requirement must be accessible to and 

'! . ' usable by individuals with disabilities if the solicitation for the 

·· vehicle is made on or af1cr' August 26, 1990. 

<--·· ..•...•.. 
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Subpart F-Certification of 
State Laws or Local.Build· 
ing Codes 

§36.601 Definitions. 
Aasistant Attgmcy 

GcnmJ means the Assistant 
Aaomey General for Civil 
Ripts or his or her dcsipec. 

Cgajfisagion of eguin-
~ means a final ccnifica-
tion that a code meets or 
exceeds the minimum re-
quirements of title m of the 
Act for accessibility and 
usability of facilities covered 
by that title. 

rak means a State law 
or local building code or 
similar ordinance, or part 
thereof, that establishes 
accessibility requirements. 

Mgdel code means a 
nationally rccopiml docu-

m-166 

:·. 
< 
:;·:·~·:· . 

. . : 

~· . . 

.... ~ . 
:-.: ' ... : 

ANALYm 
Subpart F - Certification of State Laws or Local Building 

Codes 
Subpan F establishes procedures to implement section 

308(b)(l)(A)(ii) of the Act, which provides that. on the 
application of a State or local government. the Att<m}Cy 
General may certify that a State law or local building code or 
similar ordinance meets or exceeds the minimum accessibility 
requirements .of the Act. In enforcement proceedings, this 
certification will constitute rebunable evidence that the law or 
code meets or exceeds the ADA 's requirements . 

Three significant changes, funher explained below, were 
made from the proposed subpan, in response to comments. 
First, the State or local jurisdiction is required to hold a 
public bearing on its proposed request for certification and to 

submit to the Depanment, as pan of the infonnation and 

materials in support of a request for certification, a transcript 
of the hearing. Second, the time allowed for interested 

~. . ~ . 
. • persons and organiiations to comment on the request filed 

with the Department (§36.60S(a)(l)) bas been changed from 
30 to 60 days. F'mally, a new §36.608, Guidance concerning 
model codes, bas been added. 

Section 36.601 establishes the definitions 10 be used for 
~:&V~:.=:·:·· . ... purposes of this subpart. Two of the definitions have been 
._::y·~,_:::: modified, and a definition of"modcl code" bas been added. 

, .. '· First, in response to a comment, a reference to a code "or part 

· -~;."~ thereof" bas been added to the definition of "code." The 
purpose of this addition is to clarify that an entire code need 

....... 

· not be submitted if only pan of it is relevant to accessibility, 
or if the jurisdiction seeks certification of only some of the 
portions that concern accessibility. The Department does not 
inccnd to enco~gc "piecemeal" requests for certification by 

,, a single jurisdiction. Jn fact, the Depanment expects that in 

. , '·"' some cases, rather than certifying portions of a particular 
.... ·.· 

~= . ':::.:,, code and refusing 10 certify others, it may notify a submitting 
. ·:··~·t 

: .· _,,_,. jurisdiction of deficiencies and encomagc a reapplication that 

l ... 

cmes those deficiencies, so that the entire code can be certi-
fied eventually. Second, the definition of "submitting offi-
cial" bas been modified. 1be proposed rule defmed the 
submitting official to be the State or local official who has 
principal ~sponsibility for administration of a code. 

Commentcn poinled out that in some cases more than one 
code within the same jurisdiction is relevant for purposes of 
a:nification. It was also suggesled that the Deparunent allow 
a Stace to submit a single application on behalf of the State, 
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ment developed by a private 
entity for use by State or 
local jurisdictions in devel-
oping codes as defined in 
this section. A model code 
is intended for incorporation 
by reference or adoption in 
whole or in pan. with or 
without amendment, by State 
or local jurisdictions. 

Preliminary <ictrnuina-
tion of egµiyalency means a 
preliminary detcnnination 
that a code appears to meet 
or exceed the minimum 
requirements of title m of 
the Act for accessibility and 
usability of facilities covered 
by that title. 

Submittin& official 
means the State or local 
official who -

(1) Has principal respon-
sibility for administtation of 
a code, or is authorized to 
submit a code on behalf of a 
jurisdiction; and 

(2) Files a request for 
certification under this 
subpan. 

........ 
" 

I Titkm I 

ANALYm 
as well as on behalf of any local jurisdictions required to 
follow the State accessibility requirements. Consistent with 
these comments, the Department has added to the definition 
language clarifying that the official can be one authori7.Cd to 

submit a code on behalf of a jurisdiction. . . 

A definition of "model code" has been added in light of 
new §36.608. 

Most commenters generally approved of the proposed 
certification process. Some approved of what they saw as the 
Department's attempt to bring State and local codes into 
alignment with the ADA. A State agency said that this section 
will be the backbone of the intergovernmental cooperation 
essential if the accessibility provisions of the ADA are to be 
effective. 

Some comments disapproved of the proposed process as 
time consuming and laborious for the Department, although 
some of these comments pointed out that. if the Attorney 
General certified model codes on which State and local codes 
are based, many perceived problems would be alleviated. 
('Ibis point is further addressed by new §36.608.) 

Many of the comments received from business organiza-
tions, u well u those from some individuals and disability 
rights groups, addressed the relationship of the ADA require-
ments and their enforcement, to existing State and local codes 
and code cnforccment systems. 'lbcsc commenters urged the 
Depanment to use existing code-making bodies for interpreta-
tions of the ADA. and to actively participate in the integration 
of the ADA into the text of the national model codes that are 
adopted by State and local enforcement agencies. These issues 
are discussed in preamble section 36.406 under General 
comments. 

Many commenters urged the Department to evaluate or 
certify the entire code enforcement system (including any 
process for hearing appeals from builders of denials by the 
building code official of requests for variances, waivers, or 
modifications). Some urged that ccnification not be allowed 
in jmisdictions where waivers can be granted, unless there is a 
clearly identified decision-making process, with written 
rulings and notice to affected parties of any waiver or modifi-
cation requesL One commenter urged establishment of a 
dispute resolution mechanism, providing for interpretation 

ADA HIUlllbooA: m-167 
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§36.Qt2 General nale. 

On the application of a 
State or local government. 
the Assistant Anomey 
General may cenify that a 
code meets or exceeds the 
minimilm requhcments of 
the Act for the accessibility 
and usability of places of 
public accommodation and 
commercial facilities under 
this pan by issuing a certifi-
cation of cquivalency. At 
any enforcement proceedin1 
under tide m of the Act, 
such certification shall be 
rebuuable evidence that such 
State law or local ordinance 
does meet or exceed the 
minimum requhcments of 
title m. 

m-168 

ANALYm 
(usually through a building official) and an administtative 
appeals mechanism (generally called Boards of Appeal, 
Boards of Construction Appeals, or Boards of Review), 
before certification could be granted. 

·· . . 
The Department thoroughly considered these proposals 

but has declined to provide for certification of processes of 

enforcement.or administration of State and local codes. The 
statute clearly authori7.cs the Department to certify the codes 
themselves for equivalcncy with the statute; it would be ill-
advised for the Dcpanment at this point to inquhc beyond the 

face of the code and written interpretations of it It would be 

inappropriate to requhc those jmisdictions that grant waivers 

or modifications to establish certain procedures before they 
can apply for certification, or to insist that no deviations can 
be pennittcd. In fact, the Dcpanment expectS that many 
jurisdictions will allow slight variations from a panicular 
code, consistent with ADAAG itself. ADAAG includes in 
12.2 a statement allowing depanmcs from panicular require-

ments where substantially equivalent or greater access and 

usability is provided. Several sections specifically allow for 
alternative methods provUting equivalent facilitation and, in 
IOIDC cues, provide examples. (See, e.g., §4.31.9, Text 
Telephones; 17 .2(2)(ili), Sales and Service Counters.) Sec-
tion 4.1.6 includes less stringent requirements that are permit-
ted in altermions, in certain cilcumstances. 

However, in an atu:mpt to ensure that it does not certify a 
code that in pncticc bu been or will be applied in a manner 
that defeats its equivalcncy with the ADA. the Department 
will~ that the submitting official include, with the 
application for ccnitication, any relevant manuals, guides, or 
any other inlaJRtive information issued that pertain to the 
code. Cl36.603(c)(l).) The requirement that this information 

be provided is in addition to the NPRM's ~ment that the 
official provide any pcnincnt formal opinions of the State 
Aaamey General or the chief legal officer of the jurisdiction. 

ADAB••Ooot 
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§36.603 Filing a request 
for certification. 

(a) A submitting official 
may file a request for cenifi· 
cation of a code under this 
subpan. 

(b) Before filing a 
request for cenification of a 
code, the submitting official 
shall ensure that -

(1) Adequate public 
notice of intention to file a 
request for cenification. 
notice of a hearing, and 
notice of the location at 

which the request and mate· 
rials can be inspcctcd is 
published within the relevant 
jurisdiction; 

ANALYSIS 
The first step in the certification process is a request for 

certification, filed by a "submitting official" (§36.603). The 

Department will not accept requests for certification until after 

January 26, 1992, the effective date of this pan. The Depan-

ment received numerous comments from individuals and 

organizations representing a variety of intcresis,·urging that 

the hearing required to be held by the Assistant Attorney 

General in Washington, D.C., after a preliminary determina-

tion of equivalency (§36.605(a)(2)), be held within the State 

or locality requesting certification, in order to facilitate greater 

participation by all interested parties. While the Department 

has not modified the requirement that it hold a hearing in 

Wuhingtan, it has added a new subparagraph 36.603(b)(3) 

requiring a hearing within the State or locality before a request 

for certification is filed. The hearing must be held after 

adequate notice to the public and must be on the record; a 

transcript must be provided with the request for certification. 

This procedure will insure input from the public at the State or 

local level and will also insure a Wuhingtan, D.C.. hearing as 

mentioned in the legislative history. 

• ~- -~_ . .,. :_, The request for certification, along with supporting docu· 

(2) Copies of the pro- ' wrnX ments Cl36.603(c)), must be filed in duplicate with the office 

posed request and supponina 1s~t~ of the Assistant Attorney General for avn Rights. The 

mar.erials are made available ~Wfil~ Assistant Attorney General may request further information. 

for public examination and ; , 1be request and supporting materials will be available far 

copying at the office of the public examination at the office of the Assistant Attorney 

State or local agency charged ,_ General and at the office of the State or local agency charged 

with administration and with administration and enforcement of the code. 1be submit-

enforcement of the code; and fL. :·:. ~ ting official must publish public notice of the request far 
, . .. . a:rtification. 
~ ... :.·.:;·~: ~ 

(3) The local or State , ... . 
jurisdiction holds a public ' .. , _: 

hearing OD the record. in the , 
State or locality, at which the , 
public is invited to comment ··. ·:- '· 

on the proposed request far 
cenification. 

(c) The submitting 
official shall include the 
following materials and 
information in suppon of the 
request: 

(1) The text of the 
ID-169 
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jurisdiction's code; any 
standard. regulation, code, or 
other relevant document .·. 

incorporated by reference or 
otherwise referenced in the . . 
code; the law creating and 
empowering the agency; any 
relevant manuals, guides, or 
any other interpretive infor-
mation issued that pcnain to 

the code; and any formal 
opinions of the State Auor-
ney General or the chief . /. 

legal officer of the jurisdic- ·:~:·· . .. · 

tion that pertain to the code; .. ~. 

(2) Any model code or :;::.:. 

statute on which the pcni-
nent code is based. and an ~~-;:~r-;~: 
cxp~on of any differ-
cnccs between the model and 

.:·:: ... :;· 
::::~t:::::::::i:: 

the penincnt code; 
: ,. .. ,._ 

(3) A transcript of the 
public hearing required by 
paraJl'&ph (b)(3) of this 
secaion; and 

(4) Any additional 
information that the submit-
tin& ofticial may wish to be 

l . 
-~ 

considered. 

(d) The submittin& 
official shall file the original 
and one copy of the request 
and of supporting materials 
with the Assistant Attorney (. 

General. The submittin& 
official shall clearly label the 
request as a "request for 
c:cnification" of a code. A 
copy of the request and 
supporting materials will be 
available for public examina-
tion and copying at the 

m-110 ADAH.,.,,._ 
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offices of the Assistant 
Attorney General in Wash-
ington, D.C. The submitting 
official shall ensure that 
copies of the request and 
supporting materials arc 
available for public examina-
tion and copying at the office 
of the State or local agency 
charged with administration 
and enforcement of the code. 

The submitting official shall 
ensure that adequate public 
notice of the request for 
certification and of the 
location at which the request 
and materials can be in-
spected is published within 
the relevant jurisdiction. 

(e) Upon receipt of a 
request for certification, the 
Assistant Attorney General 
may request fmther informa-
tion that be or she considers 

relevant to the determina-
tions required to be made 
under this subpart. 

~:· ' 
• O· 

.. 

... 

m-111 
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136.'°4 Preliminary 
determination. 

Afrr:r consultation with 
the Architectural and Trans-
ponation Baniers Compli-
ance Board, the Assistant 
Attorney General shall make 
a pre1iminary detcnnination 
of equivalency or a prelimi-
nary determination to deny 
certification. 

m-112 

···~t 

: .. .. :-: ... 

~ .· ...... 

hJ~}:,·l: 
.i:-·· •••. 

l 
~ 
$ 

; ... . 
.,;.; .. ....... . 

ANALYSIS 
Next, under §36.604, the Assistant Attorney General's 

office will consult with the A TBCB and make a preliminaty 

determination to either (1) find that the code is equivalent 

(make a "preliminary determination of equivalency") or 

(2) deny cenification. The next step depends on ~hich of 
these preliminary detcnninations is made. · · 
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§36.605 Procedure follow· 
ing preliminary determina· 
tion of equivalency. 

(a) If the Assistant 
Attorney General makes a 
preliminary dctennination of 
equivalency under §36.604, 
he or she shall inform the 
submitting official, in writ· 
ing, of that preliminary 
dctcnnination. The Assistant 
Attorney General shall also • 

(1) Publish a notice in 
the Fe<icral Rc&istcr that 
advises the public of the 
preliminary dctcnnination of 
equivalency with respect to 
the particular code, and 
invite interested persons and 
organizations, including 
individuals with disabilities, 
during a period of at least 60 
days following publication 
of the notice, to file written 
comments relevant to 
whether a final certification 
of equivalency should be 
issued; 

(2) After considering the 
information received in 
response to the notice de-
scribed in paragraph (a) of 
this section, and after pub-
lishing a separate notice in 
the Fedml Resister. hold an 
informal bearing in Wash-
ington, D.C., at which 
interested persons, including 
individuals with disabilities, 
are provided an opponunity 
to express their views with 
respect to the preliminary 
determination of equiva-
lency; and 

I Title ID I 

ANALYm 
If the preliminary dctcnnination is to find equivalency, the 

Assistant Attorney General, under §36.605, will infonn the 
submitting official in writing of the preliminary dctennination 
and publish a notice in the Federal Re&istcr infonning the 
public of the preliminary dctennination and inviting comment 
for 60 days. (This time period has been increased from 30 
days in light of public comment pointing out the need for -
more time within which to evaluate the code.) After consider-
ing the· information received in response to the comments, the 
Department will hold an informaJ hearing in Washington. 
This hearing will not be subject to the formal requirements of 
the Administrative Procedure Act. In fact, this requirement 
could be satisfied by a meeting with interested parties. After 
the hearing, the Assistant Attorney General's office will 
consult again with the A TBCB and make a final dctcnnination 

of equivalency or a final dctcnnination to deny the request for 
certification, with a notice of the dctcnnination published in 
the Fedml k&istcr. 

m-173 
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(b) The Assistant Attor-
ney General, after consulta· 
tion with the Architeetmal 
and Transportation Barriers 
Compliance Board, and 
consideration of the malCri-
als and information submit· 
ted pursuant to this section 
and 136.603, shall issue 
either a c:cnification of 
cquivalcncy or a final deter- • 
mination to deny the request 
for ccnification. He or she 
shall publish notice of the 
ccnification of cquivalcncy 
or denial of cenification in 
the Federal Re&ister. 

' , . ... ·!'. 

(: ~­
... !.:"'; 

.. ~:1-: 

··:.:. 
,_· •. 

' : 
~ .,;···· 

)': .;. 

' . 
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§36.606 Procedure follow· 
Ing preliminary denial of 
certification. 
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If the preliminary determination is to deny certification, 

there will be no hearing (§36.606). The Department will 

notify the submitting official of the preliminary determination, 

and may specify bow the code could be modified in order to 

receive a preliminary determination of equivalency. The 

Department will allow at least 15 days for the. submitting 

official to submit relevant material in opposition to the prc-

Jimirivy denial. If none is received, no further action will be 

(a) If the Assistant 
Attorney General makes a 
preliminary determination to 
denycertificationofacodc 
under 136.604, he or she 
shall notify the submitting 
official of the determination. 
The notification may include 
specification of the manner 
in which the code could be 
amended in order to qualify 
for ccnification. 

:, '"' taken. ·If more information is received, the Department will 

consider it and make either a final decision to deny certifica-

tion or a preliminary determination of equivalency. If at that 

stage the Assistant Attorney General makes a preliminary 

!:i=t= ====::::~: determination of equivalency, the bearing procedures set out 

:w=:=='·,{,i:=::=:· in 136.605 will be followed. 

(b) The Assistant Attar- :._·_: .. ;·. 
:?:/};f~~~~~i!i\; 

ney General shall allow the ='>===.:...,_.,,,,,,, __ 

submitting official not less :::.1::·:·'.=1;[_:i;:,~f:fr: 

::.s!r:r:;:!': ~ ;!!.~.!~lii.!i~l1·'.: 

further ICtlon. If the submit· Whb=.,,,: 
ting official submiu mumi· ~,1::KW=:ii 
als, the Assistant Aaomey f:foMtii~:i 

=== 1~--~ evaluation of any newly 
submitted marerials, the 
Assistant Auomey General 
shall make either a final 
denial of cenification ar a 
preliminary determination of 
equivalency. -.:-.. 

ID-17S 
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§36.607 Effect or certifica· 
ti on. 

(a) (1) A certification 
shall be considered a certifi-
cation of equivalcncy only 
with respect to those features 
or clements that are both 
covered by the certified code 
and addressed by the stan-
dards against which equiva-
lency is measured. 

(2) For example, if 
cenain equipment is not 
covered by the code, the 
dctennination of equivalency 
cannot be used as evidence 
with respect to the question 
of whether equipment in a 
building built according to 

the code satisfies the Act's 
requirements with respect to 

such equipment By the 
same token, certification 
would not be relevant to 

consuuction of a facility for 
cbildml, if the icgulations 
against which equivalcncy is 
mcasmed do not address 
children's facilities. 

(b) A certification of 
equivalcncy is effective only 
with respect to the pan:icu1lr 
edition of the code far which 
certification is granted. Any 
amendments or other changes 
ID the code after the dale of 1he 
mtificd edition arc not consid-
cn:d part of the cenificarion. 

(c) A submitting official 
may reapply for certification 
of amendments or other 
changes ID a code that has 
already =eived cenification. 

m-176 

, 

•. 
.·:-.· 
' 
. ' 

ANALYSIS 
Section 36.607 addresses the effect of c:enification. First, 

c:enification will only be effective concerning those features 

or clements that are both ( 1) covered by the ccnified code 

and (2) addressed by the regulations against which they are 

being certified. For example, if children's facilities.~ not 

addressed by the Dcpanmcnt's standards, and the building in 

question is a private elementary school, ccnification will not 

be effective fQr those features of the building to be used by 

children. And if the Dcpanmcnt' s regulations addressed 

equipment but the local code did not, a building's equipment 

would not be covered by the ccnification. 

In addition, certification will be effective only for the 

panicular edition of the code that is certified. Amendments 

will not automatically be considered certified, and a submit-

ting official will need to JCapply for certification of the 

changed or additional provisions. 

Certification will not be effective in those situations 

where a State or local building code official allows a facility 

to be consuuctcd or altered in a manner that does not follow 

the technical or scoping provisions of the cenificd code. 

Thus, if an official either waives an accessible element or 

. '•'• .· .. 
featme or allows a change that does not provide equivalent 

facilitation, the fact that the Dcpanment has certified the code 

· ·~ . itself will not stand as evidence that the facility has been 

· :. consttucted or altered in accordance with the minimum 

accessibility requirements of the ADA. 1bc Dcpanment's 

cenificaDon of a code is effective only with respect to the 

mndards in the code; it is not to be inu:rpmted to apply to a 

Swe or local 1ovemment's application of the code. The fact 

that the Department has certified a code with provisions 

conc:cming waivers, variances. or equivalent facilitation shall 

not be interpreted as an endorsement of actions taken pursu-

ant ID those provisions. 

ADA H"""'1oot 
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