
Friday, May 1 

'DIE .AOC'S OF 'DIE ADA: ~ af 'DIE 
AMERICANS wrm DISABILITIES N!r 

MAY 1-3, 1992 

GENERAL SESSIONS: OVERVIEW OF Alli\ 

8:00 a.m. Registration arrl Coffee 

9:00 a.m. Welcane arrl Introductions 

9:10 a.m. '!he Alli\: Only the Beginni.DJ - Keynote Address 
Senator Robert IX>le 

9:30 a.m. Alli\ ovei:view: Key Concepts arrl Inpact 
Alli\ (R)E'volution - Roger Kin:Jsley 
scape arrl Inpact of Alli\ - Patrisha Wright 
Key Concepts in Ellployrrent - EEOC Representative 

10:30 a.m. Break 

10:45 a.m. Alli\ ovei:view: Key Concepts (Continued) 
state arrl I..ocal Goverrmett Sei:vices 
Public Accx:mocdations - Amie Amiot 
Telecx:mnunications - FCC Representative 

11:45 a.m. Exhibits Open 
lllnch with Exhibitors 

1: 30 - CONClJRRENI' TRAINING SESSIONS AND PROIXJCl' DEMJNSTRATIONS 
5:00 

See Product Deroc>n.stration Schedule arrl Description in Product 
Derco Manual Section 

Select fran the follov.r~ Trainin;J Sessions: 

1:30 - 2:00 Keys to Forensic Preparation - Dogwood 
Roy Rowlarrl 

1:30 - 2:15 Visual Ccmmumications in the '90's - Plaza B 
Ju:ti.th Harkins 

2:15 - 3:00 TDD Relay Systems: Personnel Tra~ arrl Issues - Plaza B 
Pamela Ransan 

2:30 - 3:00 In::o:rpora~ ADi\ Consultation Into Yoor Practice - Dogwood 
Eleanor stranberg 

1:30 - 3:00 Part A. Assistive Listening Systems arrl the ADi\ -
Makirg It All Work - Olestnut 

Robert Gil.m:::>re 
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Friday, May 3 continued 

3:00 - 3:30 Refreshnents with Exhibitors - Plaza A 

3:30 - 4:00 Incorporatin;J .Ail2\. Consultation Into Your Practice - Dogwood 
Eleanor stranberg 

4:00 - 5:00 Irrlividualized Assessnelts arrl Ccmm.mication Profiles - Dogwood 
Jaires Healey 

3:30 - 5:00 Part B. Assistive Listenin;J Systems arrl the .Ail2\. -
Makin;J It All Work - Chestnut 

Robert Gil.Ioc>re 
). 

3:30 - 5:00 Marketin;J Tools arrl strategies - Plaza B 
Helen Fbllack 

a . :._~ -:·. ':'I Cheryl Russell 
Alexis Waters 
Fred Whitin;J 

5:00 p.m. - 6:30 p.m. Reception with Exhibitors - Plaza A 
arrl 

>i G::srq OUr Best Frien:Js: In Action 

Saturday, May 2 

Hearin;J Arrl Mobility Assistance Iklgs 
Denonstrations 

GENERAL SESSIONS: .Ail2\. Rm.JIATIONS AND CXJMJNICATION 

8:3Q. ar.Jtt.:.t~loyioont Issues arrl Professionals' Roles 
. Sy r:obow 

Roy Rowlarrl 
Plaza B 

10:15 a.m. Coffee Break 

10:30 a.m. Effective Ccmmmication arrl Atxessibility Requirements 
in Public Accx:xmoodations arrl Public Services 

Robert Mather 
Plaza B 

12: oo p.m. ll.mch with Exhibitors - Plaza A 
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Saturday. May 2, 1992 continued 

1:30 - CX>NCIJRRENI' TRAINING SESSIONS AND PROIXJCI' DEMJNS'ffiATIONS 
5:00 

See Product Dem:>nstration Schedule arrl Description in Product , ·. · ·· · J'~: ·: 

Dem:> Marrual Section 

Select fran the follow'inJ Trainil'lJ Sessions: 

1:30 - 2:00 Keys to Forensic Preparation - Beech B 
Roy Ro#larrl 

1:30 - 2:00 Inc:orporatinJ .Am. Consultation Into Your Practice - Beech A 
Eleanor stranberg -· - .-.f.:. 

2:00 - 3:00 In:lividualized Assessments arrl Ccmmmication Profiles - Beech B 
James Healey 

2: 15 - 3: 00 strategies for Assessil'lJ Facility Ccmmmication Accessibility -
Beech A 

Jo Williams · ·- . .r:· .• q .;:;:c 

1:30 - 3:00 Assistive Technology arrl .AWlications: Speech/I.a.rguage - Plaza B 
Diane Bristow 

1:30 - 3:00 Part A. Assistive Li.st:enin:J Systems arrl the .Am. -
MakinJ It All Work - I:'tlgwood 

Robert GilnDre 

3:00 - 3:30 Refreshments with Exhibitors - Plaza A 

3:30 - 4:00 Keys to Forensic Preparation - Beech B 
Roy Ro#larrl 

4: 15 - 5: 00 strategies for .Assessil'lJ Facility Ccmmmication Accessibility 4' E : ~ 
Beech A 

Jo Williams 

3 : 30 - 5: 00 Part B. Assisti ve Li.st:enin:J Systems arrl the .Am. -
MakinJ It All Work - I:'tlgwood 

Robert GilnDre 

3:30 - 5:00 Ma.rketinJ Tools arrl strategies - Plaza B 
Helen Pollack 
0>.eryl Russell 
Alexis Waters 
Fred WhitinJ 

5:00 p.m. Adjourn 
1:00 p.m. - Bus to Old Town Alexamria - dinner arrl shcwil'lJ 
9:00 p.m. - Bus to leave Old Town for Special Tour ''Wa.shin:Jton 

Scanjal.s" (order tickets on registration fonn) 
11:00 p.m. - Return to Hotel 
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SUn:lay. May 3 

GENERAL SESSIOOS: IUITING ADi\ mro ACTIOO 

9:00 a.m. Proviclin; Sensitivity am caamunication Tra~ to 
Personnel: A Key carponent of Professional S&vices 

Eleanor stranberg 

9:45 a.m. Workin;J with Consumers in Atlvcx:a.cy 
Robert Williams 

10:15 a.m. Break 

10:30 a.m. case Sb.dies am M:xlel Programs 
Zenobia Bagli, Robert Gil.m:>re, Roy Rowlam, 
Eleanor stranberg, McDonald's Representative 

11:45 a.m. ADi\: An Evolutionary Force In Your case Managenent 
James Healey 

12:25 p.m. Closin;J 
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THE ABC'S OF THE ADA: CONFERENCE ON THE 
AMERICANS WITH DISABILITIES ACT 

MAY 1-3, 1992 

FACULTY AND GUESTS 

The Honorable Robert Dole (Invited) 
United States Senate 
Minority Leader 

Ann L. Carey, Ph.D. 
ASHA President 
Southern Illinois University 
Edwardsville, IL 

Amie Amiot 
Director, Federal Education and Regulatory Policy 
ASHA 
Rockville, MD 

Zenobia Bagli, Ph.D. 
Director, Academic Affairs and Credentialing 
ASHA 
Rockville, MD 

Diane Bristow, M.S. 
Office of Disabled Student Services 
California State University 
Northridge, CA 

Charles Diggs, Ph.D. 
Director, Consumer Affairs 
ASHA 
Rockville, MD 

Sy Dubow, J.D. 
Legal Director, National Center for Law and Deafness 
Gallaudet University 
Washington, D.C. 

Robert A. Gilmore, M.S. 
Educational/Research Audiologist 
President, American Loop Systems 
Belmont, MA 

Judith E. Harkins, Ph.D. 
Director, Technology Assessment Program 
Gallaudet University 
Washington, DC 
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James E. Healey, M.S. 
Coordinator, Audiology Services 
Sargent Rehabilitation Center 
Providence, RI 

Roger P. Kingsley, Ph.D. 
Director, Congressional Relations 
ASHA 
Rockville, MD 

Robert Mathes 
Office on the Americans with Disabilities Act 
Civil Rights Division 
U.S. Department of Justice 
Washington, D.C. 

Helen Pollack, Ed.D. 
ASHA Representative 
Tri-Alliance ADA Video Task Force 
Director, Educational Programs and Teleconferences 
ASHA 
Rockville, MD 

Pamela Ransom, J.D. MSW 
Staff Counsel & Senior Consulatant 
Issue Dynamics, Inc. 
Washington, D.C. 

Roy Rowland, Ph.D., J.D. 
Audiology Laboratory - Private Practice 
Professor, Speech-Language Pathology 
University of Central Oklahoma 
Oklahoma City, OK 

Cheryl Russell 
Director, Exhibitions/Meetings Management and Promotions 
ASHA 
Rockville, MD 

Frederick T. Spahr, Ph.D. 
Executive Director 
ASHA 
Rockville, MD 

Eleanor M. Stromberg, Ph.D. 
Coordinator, Audiologic Services 
Cincinnati Speech and Hearing Center 
Cincinnati, OH 
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Alexis Waters 
APTA Representative 
Tri-Alliance ADA Video Task Force 
Director of Public Relations 
American Physical Therapy Association 
Alexandria, VA 

Fred Whiting 
AOTA Representative 
Tri-Alliance ADA Video Task Force 
Director, Public Relations Department 
American Occupational Therapy Association 
Rockville, MD 

Jo Williams, M.Aud. 
Director, ASHA ADA Project 
ASHA 
Rockville, MD 

Robert Williams 
Governmental Affairs 
United Cerebral Palsy Association 
Washington, DC 

Representatives from Equal Employment Opportunity Commission, Federal 
Communications Commission, McDonald's Corporation. 

Phydeaux's for Freedom, Inc. 
Laurel, MD 

.,; 
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THE ABC's OF THE ADA CONFERENCE 

American Loop Systems 
43 Davis Road, Ste #2 
Belmont, MA 02178 

Robert Gilmore 
Michael Reynolds 
617/776-5667 

Computer Prompting Corporation 
3408 Wisconsin Ave. 
Washington, D.C. 20016 

Sidney Hoffman 
202-966-0980 

Franklin Learning Resources 
122 Burro Road 
Mt . Holly, NJ 08060 

Debbie Cardillo 
Del Payne 
609/261-4800 

Hear You Are, Inc. 
4 Musconetcong Ave. 
Stanhope, NJ 07874 

Larry Cagno 
201\347-7662 

LC Technologies 
4415 Glenn Rose St. 
Fairfax, VA 22032 

Nancy Cleveland 
Peggy Doyle, RN 
Joe Lahoud 
James Chapman, MD 
703/425-7509 

EXHIBITORS 

Phydeaux's for Freedom, Inc. 
One Main Street 
Laurel, MD 20707 

Sherrill Horn 
Ferrell Miller 
Margot Woods 
301/498-6779 

Potomac Technology Inc. 
1010 Rockville Pike 
Rockville, MD 20852 

Patricia Relihan 
301/762-4005 

Prentke Romich Company 
1022 Heyl Road 
Wooster, OH 44691 

Theresa Tanchak 
216/262-1984 

Self Help for Hard of Hearing 
7800 Wisconsin Ave. 
Bethesda, MD 20879 

Allison Levy 
Lori Ropa 
301/657-2248 

Support Syndicate for Audiology 
108 S. 12th Street 
Pittsburgh, PA 15203 

Mark Rauterkus 
Catherine Palmer 
201/347-7662 
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The Psychological Corporation 
555 Academic Court 
San Antonio, TX 78204 

Valerie Spiser-Albert 
512/270-0327 

Telecommunications for the Deaf, Inc. 
9719 Colesville Rd. 
Silver Spring, MD 20910 

Anne Edwards 
Eleanor McGowan 
301/589-3786 

Telex Communications, Inc. 
9600 Aldrich Ave. So 
Minneapolis, MN 55420 

Ann DePaolo 
612-884-4051 

Williams Sound Corp. 
10399 W 70th Street 
Eden Prairie, MN 55433 

Don Engelbert 
612-943-2252 

( 
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ADA OVERVIEW: KEY CONCEPTS AND IMPACT 

Panel Discussion 

ADA (R)Evolution 
Roger Kingsley 

Scope and Impact of ADA 
Patrisha Wright 

Key Concepts in Employment 
EEOC Representative 

State and Local Government Services 
Amie Amiot 

Public Accommodations 
Amie Amiot 

Telecommunications 
FCC Representative 
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ADA (R)Evolution 

Roger Kingsley 
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Scope and Impact of ADA 

Patrisha Wright 
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I AppenCliinl 

Law's Effective Date Regulations Due by 
Federal Agency 

EMPLOYMENT 

I ADA Implementation Dates] 

Enforcement 

Private employers, stare and local goverrunents, employment agencies, labor organizations, 
and labor-management comminees. 

July 26, 1992 for employers with 
twenty-five (25) or more employ-
ees; July 26, 1994 for employers 
with fifteen (15) or more employ- -
ees. 

July26, 1991,regulationsimple-
menting title I were published in 
the Federal Re Mer by the Equal 
Employment Opponunity Com-
mission (EEOC). 

Procedures and remedies identi-
cal to those under Title VII of the 
Civil Rights Act of 1964, which 
are EEOC enforcement, private 
right of action, and relief includ-
ing, hiring, promotion, reinstate-
ment, and back pay. 

STATE AND LOCAL GOVERNMENT 
All activities of local and state goverrunents. 

January 26, 1992 July 26, 1991,regulationsimple-
menting title II were published in 
the Federal Re~ster by the 
Department of Justice (DOI). 

Remedies identical to those under 
the Rehabilitation Act of 1973 Sec-
tion 505, whichareprivaterightof 
action, injunctive relief, and some 
damages. 

PUBLIC ACCOMMODATIONS 

January 26, 1992, generally; no 
lawsuit may be filed before July 
26, 1992, against businesses with 
twenty-five (25) or fewer employ-
ees and revenue $1 million or less; 
or before January 26, 1993, for 
businesses with ten (10) or fewer 
employees and revenue $500,000 
or less. 

All business and service providers. 

July26, 1991,regulationsimple-
menting title m, including the 
ADA Accessibility Guidelines 
issued by the Architectural and 

· 'Transponation Barriers Compli-
ance Board, were published by 
the Department of Justice (DOI) 
in the federal ReMer. 

For individuals, remedies identi-
cal to Title II of the Civil Rights 
Act of 1964, which are private 
right of action, injunctive relief: 
For Anomey General enforcement 
in pattern orpractice cases or cases 
of general imponance, with civil 
penalties and compensatory dam-
ages. 

New construction I alteration to public accommodations and commercial facilities. 

January 26, 1992, for alterations. 
January 26, 1993, for new 
construction. 

Same as above. 

ADA Handbook 

. . 
Same as above. 

1 
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I ADA Implementation•DatesJ 

Law's Effective Date Regulations Due by 
Federal Agency 

I Appendix D I 
Enforcement 

PUBLIC TRANSPORTATION 
Public transponation (buses, light and rapid rail including fixed-route systems, paratransit, 

demand response system and transportationfacilities). 

August 26, 1990, all orders for 
purchases or leases of new ve-
hicles must be for accessible ve-
hicles; one-car-per-train must be 
accessible as soon as practicable, 
but no later than July 26, 1995; 
paratransit services must be pro-
vided after January 26, 1992; new 
stations built after January 26, 
1992, must be accessible. Key sta-
tions must be retrofitted by July 
26, 1993; with some exceptions 
allowed up to July 26, 2020. 

July 26, 1991, all regulations due 
from Department of Transporta-
tion (DOT). 

Remedies identical to those under 
the Rehabilitation Act of 1973, 
Section SOS, which are private 
right of action, injunctive relief, 
and some damages. 

Public transponation by intercity Amtrak and commuter rail (including transportation facilities). 

By July 26, 2000, Amtrak passen-
ger coaches must have same num-
ber of accessible seats as would 
have been available if every car 
were built accessible; half of such 
seats must be available by July 26, 
1995. Same one-car-per-train rule 
and new stations rule as above. 
All existing Amtrak stations must 
be retrofitted by July 26, 201 O; 
key commuter stations must be 
retrofitted by July 26, 1993, with 
some extensions allowed up to 
twenty (20) years. 

July 26, 1991, all regulations due 
from Department of Transporta-
tion (DOT). 

Same as above. 

TELECOMMUNICATIONS 

July 26, 1993.., telecommunications 
relay services to operate twenty-
four (24) hours per day. 

2 

Regulations implementing title IV 
were published by the Federal 
Communications Commission 
(FCC) in the Federal Re~er. 

ADA Handbook 

Private right of action and FCC 
enforcement 

I , 
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( 

!Questiolis & Answenl 

EMPLOYMENT 

( Q. What employers are covered by the ADA, and when is the coverage effective? 
\ 

A. The employment provisions of title I of the ADA apply to private employers, State and local 

governments, employment agencies, and labor unions. Employers with 25 or more employees 

will be covered starting July 26, 1992, when title I goes into effect. Employers with 15 or 

more employees will be covered two years later, beginning July 26, 1994. _, 

In addition, the employment practices of State and local governments of any size are covered 

by title II of the ADA, which goes into effect on January 26, 1992. The standards to be used 

under title II for determining whether employment discrimination has occurred depend on 

whether the public entity at issue is also covered by title I. Beginning July 26, 1992, if the 

public entity is covered by title I, then title I standards will apply. If not, the standards of 

section 504 of the Rehabilitation Act will apply. From January 26, 1992, when title II goes 

into effect, until July 26, 1992, when title I goes into effect, public entities will be subject to 

the section 504 standards. 

Q. What practices and activities are covered by the employment nondiscrimination 

requirements? 

A. The ADA prohibits discrimination in all employment practices, including job application 

procedures, hiring, firing, advancement, compensation, training, and other terms, conditions, 

and privileges of employment. It applies to recruitment, advertising, tenure, layoff, leave, 

fringe benefits, and all other employment-related activities. 

Q. Who is protected against employment discrimination? 

A. Employment discrimination is prohibited against "qualified individuals with disabilities." 

Persons discriminated against because they have a known association or relationship with a 

disabled individual also are protected. The ADA defines an "individual with a disability" as a 

person who has a physical or mental impairment that substantially limits one or more major 

life activities, has a record of such an impairment, or is regarded as having such an impairment 

The first part of the definition makes clear that the ADA applies to persons who have substan-

tial, as distinct from minor, impairments, and that these must be impairments that limit major 

life activities such as seeing, hearing, speaking, walking, breathing, performing manual tasks, 

learning, caring for oneself, and working. An individual with epilepsy, paralysis, a substantial 

hearing or visual impairment, mental retardation, or a learning disability would be covered, but 

an individual with a minor, nonchronic condition of short duration, such as a sprain, infection, 

or broken limb, generally would not be covered. 

The second part of the definition would include, for example, a person with a history of cancer 

that is currently in remission or a person with a history of mental illness. 

The third part of the definition protects individuals who are regarded and treated as though 

they have a substantially limiting disability, even though they may not have such an impair-

ment. For example, this provision would protect a severely disfigured qualified individual 

from being denied employment because an employer feared the "negative reactions" of others. 

ADA Handbook 1 
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IQuestiOna & Allswersl 

Q. Who is a "qualified individual with a disability?" 

A. A qualified individual with a disability is a person who meets legitimate skill, experience, 
education, or other requirements of an employment position that he or she holds or seeks·, and 
who can perform the "essential functions" of the position with or without reasonable accom-
modation. Requiring the ability to perform "essential" functions assures that an individual will 

not be considered unqualified simply because of inability to perform marginal or ~ncidental job 
functions. If the individual is qualified to perform essential job functions except for limita-
tions caused by a disability, the employer must consider whether the individual could perform 
these functions with a reasonable accommodation. If a written job description has been pre-
pared in advance of advertising or interviewing applicants for a job, this will be considered as 
evidence, although not necessarily conclusive evidence, of the essential functions of the job. 

Q. Does an employer have to give preference to a qualified applicant with a disability over 
other applicants? 

A. No. An employer is free to select the most qualified applicant available and to make decisions 
based on reasons unrelated to the existence or consequence of a disability. For example, if two 
persons apply for a job opening as a typist, one a person with a disability who accurately types 
50 words per minute, the other a person without a disability who accurately types 75 words per 
minute, the employer may hire the applicant with the higher typing speed, if typing speed is 
needed for successful performance of the job. 

Q. What is "reasonable accommodation?" 

A. Reasonable accommodation is a modification or an adjustment to a job or the work environ-
ment that will enable a qualified applicant or employee with a disability to perform essential 
job functions. Reasonable accommodation also includes adjustments to assure that a qualified 
individual with a disability has rights and privileges in employment equal to those of 
nondisabled employees. 

Q. What kinds of actions are required to reasonably accommodate applicants and 
employees? 

A. Examples of reasonable accommodation include making existing facilities used by employees 
readily accessible to and usable by an individual with a disability; restructuring a job; modify-
ing work schedules; acquiring or modifying equipment; providing qualified readers or 
interpreters; or appropriately modifying ex-aminations, training, or other programs. Reason-
able accommodation also may include reassigning a current employee to a vacant position for 
which the individual is qualified, if the person becomes disabled and is unable to do the origi-
nal job. However, there is no obligation to find a position for an applicant who is not 
qualified for the position sought. Employers are not required to lower quality or quantity 
standards in order to make an accommodation, nor are they obligated to provide personal use 
items such as glasses or hearing aids. 

2 

The decision as to the appropriate accommodation must be based on the particular facts of 
each case. In selecting the particular type of reasonable accommodation to provide, the princi-
pal test is that of effectiveness, i.e., whether the accommodation will enable the person with a 
disability to do the job in question. 

ADA Handbook 
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!Questions & Answenl 

Q. Must employers be familiar· with the many diverse types of disabilities to know whether 

or how to make a reasonable accommodation? 

A. No. An employer is required to accommodate only a "known" disability of a qualified appli-

cant or employee. The requirement generally will be triggered by a request from an individual 

with a disability, who frequently can suggest an appropriate accommodation. Accommoda-

tions must be made on an individual basis, because the nature and extent of a disabling 

condition and the requirements of the job will vary in each case. If the individual does not 

request an accommodation, the employer is not obligated to provide one. If a disabled person 

requests, but cannot suggest, an appropriate accommodation, the employer and the individual 

should work together to identify one. There are also many public and private resources that 

can provide assistance without cost. 

Q. What are the limitations on the obligation to make a reasonable accommodation? 

A. The disabled individual requiring the accommodation must be otherwise qualified, and the 

disability must be known to the employer. In addition, an employer is not required to make an 

accommodation if it would impose an "undue hardship" on the operation of the employer's 

business. "Undue hardship" is defined as "an action requiring significant difficulty or ex-

pense" when considered in light of a number of factors. These factors include the nature and 

cost of the accommodation in relation to the size, resources, nature, and structure of the 

employer's operation. Where the facility making the accommodation is part of a larger entity, 

the structure and overall resources of the larger organization would be considered, as well as 

the financial and administrative relationship of the facility to the larger organization. In 

general, a larger employer would be expected to make accommodations requiring greater 

effort or expense than would be required of a smaller employer. 

Q. Must an employer modify existing facilities to make them acce~ible? 

A. An employer may be required to modify facilities to enable an individual to perform essential 

job functions and to have equal opportunity to participate in other employment-related activi-

ties. For example, if an employee lounge is located in a place inaccessible to a person using a 

wheelchair, the lounge might be modified or relocated, or comparable facilities might be 

provided in a location that would enable the individual to take a break with co-workers. 

Q. May an employer inquire as to whether a prospective employee is disabled? 

A. An employer may not make a pre-employment inquiry on an application form or in an inter-

view as to whether, or to what extent, an individual is disabled. The employer may ask a job 

applicant whether he or she can perform particular job functions. If the applicant has a disabil-

ity known to the employer, the employer may ask how he or she can perform job functions that 

the employer considers difficult or impossible to perform because of the disability, and 

whether an accommodation would be needed. A job offer may be conditioned on the results of 

a medical examination, provided that the examination is required for all entering employees in 

the same job category regardless of disability, and that information obtained is handled accord-

ing to confidentiality requirements specified in the Act. After an employee enters on duty, all 

medical examinations and inquiries must be job related and necessary for the conduct of the 

employer's business. These provisions of the law are intended to prevent the employer from 

ADA Handbook 3 
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I Questions & Answers! 

basing hiring and employment decisions on unfounded assumptions about the effects of a 

disability. 

Q. Does the ADA take safety issues into account? 

A. Yes. The ADA expressly permits employers to establish qualification standards that will 
exclude individuals who pose a direct threat - i.e., a significant risk of substantial harm- to 

the health or safety of the individual or of others, if that risk cannot be lowered to an accept-
able level by reasonable accommodation. However, an employer may not simply assume that 

a threat exists; the employer must establish. through objective, medically supportable methods 

that there is genuine risk that substantial harm could occur in the workplace. By requiring 

employers to make individualized judgments based on reliable medical or other objective 
evidence rather than on generalizations, ignorance, fear, patronizing attitudes, or stereotypes, 

the ADA recognizes the need to balance the interests of people with disabilities against the 

legitimate interests of employers in maintaining a safe workplace. 

Q. Can an employer refuse to hire an applicant or fire a current employee who is illegally 
using drugs? 

A. Yes. Individuals who currently engage in the illegal use of drugs are specifically excluded 

from the definition of a "qualified individual with a disability" protected by the ADA when an 

action is taken on the basis of their drug use. 

Q. Is testing for illegal drugs permi~ible under the ADA? 

A. Yes. A test for illegal drugs is not considered a medical examination under the ADA; there-
fore, employers may conduct such testing of applicants or employees and make employment 

decisions based on the results. The ADA does not encourage, prohibit, or authorize drug tests. 

Q. Are people with AIDS covered by the ADA? 

A. Yes. The legislative history indicates that Congress intended the ADA to protect persons with 

AIDS and HIV disease from discrimination. 

Q. How does the ADA recognize public health concerns? 

A. No provision in the ADA is intended to supplant the role of public health authorities in pro-

tecting the community from legitimate health threats. The ADA recognizes the need to strike a 

balance between the right of a disabled person to be free from discrimination based on un-
founded fear and the right of the public to be protected. 

Q. What is discrimination based on "relationship or ~ociation?" 

A. The ADA prohibits discrimination based on relationship or association in order to protect 

individuals from actions based on unfounded assumptions that their relationship to a person 
with a disability would affect their job performance, and from actions caused by bias or misin-

formation concerning certain disabilities. For example, this provision would protect a person 

with a disabled spouse from being denied employment because of an employer's unfounded 

assumption that the applicant would use excessive leave to care for the spouse. It also would 

4 ADA Handbook 

( 

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 18 of 197



( 

!Questions & Answers! 

protect an individual who does volunteer work for people with AIDS from a discriminatory 

( employment action motivated by that relationship or association. 

Q. Will the ADA increase litigation burdens on employers? 

A. Some litigation is inevitable. However, employers who use the period prior to the effective 

date of employment coverage to adjust their policies and practices to conform to ADA require-

ments will be much less likely to have serious litigation concerns. In drafting the ADA, 

Congress relied heavily on the language of the Rehabilitation Act of 1973 and its implement-

ing regulations. There is already an extensive body of law interpreting the requirements of 

that Act to which employers can tum for guidance on their ADA obligations. The Equal 

Employment Opportunity Commission, which has issued regulations implementing the ADA 's 

employment provisions, will publish a technical assistance manual with guidance on how to 

comply and will provide other assistance to help employers meet ADA requirements. Equal 

employment opportunity for people with disabilities will be achieved most quickly and effec-

tively through widespread voluntary compliance with the law, rather than through reliance on 

litigation to enforce compliance. 

Q. How will the employment provisions be enforced? 

A. The employment provisions of the ADA will be enforced under the same procedures now 

applicable to race, sex, national origin, and religious discrimination under title VII of the Civil 

Rights Act of 1964. Complaints regarding actions that occur after July 26, 1992, may be filed 

with the Equal Employment Opportunity Commission or designated State human rights agen-

cies. Available remedies will include hiring, reinstatement, back pay, and court orders to stop 

discrimination. 

PUBLIC ACCOMMODATIONS 
Q. What are public accommodations? 

A. Public accommodations are private entities that affect commerce. The ADA public accommo-

dations requirements extend, therefore, to a wide range of entities, such as restaurants, hotels, 

theaters, doctors' offices, pharmacies, retail stores, museums, libraries, parks, private schools, 

and day care centers. Private clubs and religious organizations are exempt from the ADA 's 

requirements for public accommodations. 

Q. Will the ADA have any effect on the eligibility criteria used by public accommodations to 

determine who may receive services? 

A. Yes. If a criterion screens out or tends to screen out individuals with disabilities, it may only be 

used if necessary for the provision of the services. For instance, it would be a violation for a 

retail store to have a rule excluding all deaf persons from entering the premises, or for a movie 

theater to exclude all individuals with cerebral palsy. More subtle forms of discrimination are 

also prohibited. For example, requiring presentation of a driver's license as the sole acceptable 

means of identification for purposes of paying by check could constitute discrimination against 

individuals with vision impairments. This would be true if such individuals are ineligible to 

receive licenses and the use of an alternative means of identification is feasible. 

ADA Handbook 5 

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 19 of 197



!Questions & Answers! 

Q. Does the ADA allow public accommodations to take safety factors into consideration in 

providing services to individuals with disabilities? 

A. The ADA expressly provides that a public accommodation may exclude an individual, if that 

individual poses a direct threat to the health or safety of others that cannot be mitigated by 

appropriate modifications in the public accommodation's policies or procedures, or by the 

provision of auxiliary aids. A public accommodation will be permitted to establish· objective 

safety criteria for the operation of its business; however, any safety standard must be based on 

objective requirements rather than stereotypes or generalizations about the ability of persons 

with disabilities to participate in an activity. 

Q. Are there any limits on the kinds of modifications in policies, practices, and procedures 

required by the ADA? 

A. Yes. The ADA does not require modifications that would fundamentally alter the nature of the 

services provided by the public accommodation. For example, it would not be discriminatory 

for a physician specialist who treats only burn patients to refer a deaf individual to another 

physician for treatment of a broken limb or respiratory ailment. To require a physician to 

accept patients outside of his or her specialty would fundamentally alter the nature of the 

medical practice. 

Q. What kinds of auxiliary aids and services are required by the ADA to ensure effective 

communication with individuals with hearing or vision impairments? 

A. Appropriate auxiliary aids and services may include services and devices such as qualified ( 

interpreters, assistive listening devices, notetakers, and written materials for individuals with 

hearing impairments; and qualified readers, taped texts, and brailled or large print materials for 

individuals with vision impairments. 

Q. Are there any limitations on the ADA 's auxiliary aids requirements? 

A. Yes. The ADA does not require the provision of any auxiliary aid that would result in an undue 

burden or in a fundamental alteration in the nature of the goods or services provided by a public 

accommodation. However, the public accommodation is not relieved from the duty to furnish 

an alternative auxiliary aid, if available, that would not result in a fundamental alteration or 

undue burden. Both of these limitations are derived from existing regulations and caselaw 

under section 504 and are to be determined on a case-by-case basis. 

Q. Will restaurants be required to have brailled menus? 

A. No, not if waiters or other employees are made available to read the menu to a blind customer. 

Q. Will a clothing store be required to have brailled price tags? 

A. No. Sales personnel could provide price information orally upon request. 

Q. Will a bookstore be required to maintain a sign language interpreter on its staff in order 

to communicate with deaf customers? 

A. No, not if employees communicate by pen and notepad when necessary. 

6 ADA Handbook 
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Q. Are there any limitations on the AD A's barrier removal requirements for existing facilities? 

A. Yes. Barrier removal need be accomplished only when it is "readily achievable" to do so. 

Q. What does the term "readily achievable" mean? 

A. It means "easily accomplishable and able to be carried out without much difficulty or expense." 

Q. What are examples of the types of modifications that would be readily achievable in most 

cases? 

A. Examples include the simple ramping of a few steps, the installation of grab bars where only 

routine reinforcement of the wall is required, the lowering of telephones, and similar modest 

adjustments. 

Q. Will businesses need to rearrange furniture and display racks? 

A. Possibly. For example, restaurants may need to rearrange tables and department stores may 

need to adjust their layout of racks and shelves in order to permit wheelchair access. 

Q. Will businesses need to install elevators? 

A. Businesses are not required to retrofit their facilities to install elevators unless such installation 

is readily achievable, which is unlikely in most cases. 

Q. When barrier removal is not readily achievable, what kinds of alternative steps are 

required by the ADA? 

A. Alternatives may include such measures as in-store assistance for removing articles from high 

shelves, home delivery of groceries, or coming to the door to receive or return dry cleaning. 

Q. Must alternative steps be taken without regard to cost? 

A. No, only readily achievable alternative steps must be undertaken. 

Q. How is "readily achievable" determined in a multisite business? 

A. In determining whether an action to make a public accommodation accessible would be 

"readily achievable," the overall size of the parent corporation or entity is only one factor to be 

considered. The ADA also permits consideration of the financial resources of the particular 

facility or facilities involved and the administrative or fiscal relationship of the facility or 

facilities to the parent entity. 

Q. Who has responsibility for removing barriers in a shopping mall, the landlord who owns 

the mall or the tenant who leases the store? 

A. Legal responsibility for removing barriers depends upon who has legal authority to make 

alterations, which is generally determined by the contractual agreement between the landlord 

and tenant. In most cases the landlord will have full control over common areas. 

ADA Handbook 7 
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Q. What does the ADA require in new construction? 

A. The ADA requires that all new construction of places of public accommodation, as well as of 

"commercial facilities" such as office buildings, be accessible. Elevators are generally not 

required in facilities under three stories or with fewer than 3,000 square feet per floor, unless 

the building is a shopping center, mall, or professional office of a health care provider. 

Q. Is it expensive to make all newly constructed public accommodations and commercial 

facilities accessible? 

A. The cost of incorporating accessibility features in new construction is less than one percent of 

construction costs. This is a small price in relation to the economic benefits to be derived from 

full accessibility in the future, such as increased employment and consumer spending and 

decreased welfare dependency. 

Q. Must every feature of a new facility be accessible? 

A. No, only a reasonable number of elements such as parking spaces and bathrooms must be made 

accessible in order for a facility to be "readily accessible." Moreover, mechanical areas, such 

as catwalks and fan rooms, to which access is required only for purposes of maintenance and 

repairs, might not need to be physically accessible if the essential functions of the work per-

formed in those areas require physical mobility. 

Q. What are the ADA requirements for altering facilities? 

A. All alterations that could affect the usability of a facility must be made in an accessible manner 

to the maximum extent feasible. For example, if during renovations a doorway is being relo-

cated, the new doorway must be wide enough to meet the new construction standard for 

accessibility. When alterations are made to a primary function area, such as the lobby of a 

bank or the dining area of a cafeteria, an accessible path of travel to the altered area must also 

be provided. The bathrooms, telephones, and drinking fountains serving that area must also be 

made accessible. These additional accessibility alterations are only required to the extent that 

the added accessibility costs are not disproportionate to the overall cost of the alterations. 

Elevators are generally not required in facilities under three stories or with fewer than 3000 

square feet per floor, unless the building is a shopping center, mall, or professional office of a 

health care provider. 

Q. Does the ADA permit a disabled person to sue a business when that individual believes that 

discrimination is about to occur, or must the individual wait for the discrimination to occur? 

A. The ADA public accommodations provisions permit an individual to allege discrimination 

based on a disabled person's reasonable belief that discrimination is about to occur. This 

provision allows a person who uses a wheelchair to challenge the planned construction of a new 

place of public accommodation, such as a shopping mall, that would not be accessible to wheel-

chair users. The resolution of such challenges prior to the construction of an inaccessible 

facility would enable any necessary remedial measures to be incorporated in the building at the 

planning stage, when such changes would be relatively inexpensive. 

8 ADA Handbook 

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 22 of 197



( 

( 

!Appendix M I !Questions & . Answ4!tal 

Q. How does the ADA affect existing State and local building codes? 

A. Existing codes remain in effect. The ADA allows the Attorney General to certify that a State 

law, local building code, or similar ordinance that establishes accessibility requirements meets 

or exceeds the minimum accessibility requirements for public accommodations and commercial 

facilities. Any State or local government may apply for certification of its <;:ode or ordinance. 

The Attorney General can certify a code or ordinance only after prior notice and a public 

hearing at which interested people, including individuals with disabilities, are provided an 

opportunity to testify against the certification. 

Q. What is the effect of certification of a State or local code or ordinance? 

A. Certification can be advantageous if an entity has constructed or altered a facility according to a 

certified code or ordinance. If someone later brings an enforcement proceeding against the 

entity, the certification is considered "rebuttable evidence" that the State law or local ordinance 

meets or exceeds the minimum requirements of the ADA. In other words, the entity can argue 

that the construction or alteration met the requirements of the ADA because it was done in 

compliance with the State or local code that had been certified. 

Q. When are the public accommodations provisions effective? 

A. In general, they become effective on January 26, 1992. 

Q. How will the public accommodations provisions be enforced? 

A. Private individuals may bring lawsuits in which they can obtain court orders to stop discrimina-

tion. Individuals may also file complaints with the Attorney General, who is authorized to 

bring lawsuits in cases of general public importance or where a "pattern or practice" of dis-

crimination is alleged. In these cases, the Attorney General may seek monetary damages and 

civil penalties. Civil penalties may not exceed $50,000 for a first violation or $100,000 for any 

subsequent violation. 

MISCELLANEOUS 

Q. Is the Federal government covered by the ADA? 

A. The ADA does not cover the executive branch of the Federal Government. The executive 

branch continues to be covered by title V of the Rehabilitation Act of 1973, which prohibits 

discrimination in services and employment on the basis of handicap and which is a model for 

the requirements of the ADA. The ADA, however, does cover Congress and other entities in 

the legislative branch of the Federal Government. 

Q. What requirements, other than those mandating nondiscrimination in employment, does 

the ADA place on State and local governments? 

A. All government facilities, services, and communications must be accessible consistent with the 

requirements of section 504 of the Rehabilitation Act of 1973. Individuals may file complaints 

with Federal agencies to be designated by the Attorney General or bring private lawsuits. 
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Q. Does the ADA cover private apartments and private homes? 

A. The ADA generally does not cover private residential facilities. These facilities are addressed 
in the Fair Housing Amendments Act of 1988, which prohibits discrimination on the basis of 
disability in selling or renting housing. If a building contains both residential and nonresiden-
tial portions, only the nonresidential portions are covered by the ADA. For example, in a large 
hotel that has a residential apartment wing, the residential wing would be covered by the Fair 
Housing Act and the other rooms would be covered by the ADA. 

Q. Does the ADA cover air transportation? 

A. Discrimination by air carriers is not covered by the ADA but rather by the Air Carrier Access 
Act (49 U.S.C. 1374 (c)). 

Q. What are the ADA's requirements for public transit buses? 

A. The ADA requires the Department of Transportation to issue regulations mandating accessible 
public transit vehicles and facilities. The regulations must include a requirement that all new 
fixed-route, public transit buses be accessible and that supplementary paratransit services be 
provided for those individuals with disabilities who cannot use fixed-route bus service. For 
information on how to contact the Department of Transportation, see page 19. 

Q. How will the ADA make telecommunications accessible? 

A. The ADA requires the establishment of telephone relay services for individuals who use tele-
communications devices for the deaf (IDD's) or similar devices. The Federal 
Communications Commission will issue regulations specifying standards for the operation of 
these services. 

Q. Are businesses entitled to any tax benefit to help pay for the cost of compliance? 

A. As amended in 1990, the Internal Revenue Code allows a deduction of up to $15,000 per year 
for expenses associated with the removal of qualified architectural and transportation barriers. 

10 

The 1990 amendment also permits eligible small businesses to receive a tax credit for certain 
costs of compliance with the ADA. An eligible small business is one whose gross receipts do 
not exceed $1,000,000 or whose workforce does not consist of more than 30 full-time workers. 
Qualifying businesses may claim a credit of up to 50 percent of eligible access expenditures 
that exceed $250 but do not exceed $10,250. Examples of eligible access expenditures include 
the necessary and reasonable costs of removing architectural, physical, communications, and 
transportation barriers; providing readers, interpreters, and other auxiliary aids; and acquiring 
or modifying equipment or devices. 
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For more specific information about ADA requirements affecting Public Services and Public 

Accommodations contact: 

Office on the Americans with Disabilities Act 
Civil Rights Division 
U.S. Department of Justice 
P.O. Box 66118 
Washington, D.C. 20035-6118 
(202) 514-0301 (Voice) 
(202) 514-0383 (TDD) 

For more specific information about ADA requirements affecting employment contact: 

Equal Employment Opportunity Commission 
1801 L Street NW 
Washington, DC 20507 
800-669-EEOC (Voice) 
800-800-3302 (TDD) 

For more specific information about ADA requirements affecting transportation contact: 

Department of Transportation 
400 Seventh Street SW 
Washington, DC 20590 
(202) 366-9305 (Voice) 
(202) 755-7687 (TDD) 

For more specific information about requirements for accessible design in new construction 

and alterations contact: 

Architectural and Transportation Barriers 
Compliance Board 
1111 18th Street NW 
Suite 501 
Washington, DC 20036 
800-USA-ABLE (Voice) 
800-USA-ABLE (TDD) 

For more specific information about ADA requirements affecting telecommunications 

contact: 
Federal Communications Commission 
1919 M Street NW 
Washington, DC 20554 
(202) 632-7260 (Voice) 
(202) 632-6999 (TDD) 

ADA Handbook 11 
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Introduction 

The Americans with Disabilities Act of 1990 (ADA) makes it 
unlawful to discriminate in employment against a qualified 
individual with a disability. The ADA also outlaws 
discrimination against individuals with disabilities in State and 
local government services, public accommodations, transportation 
and telecommunications. This booklet explains the part of the 
ADA that prohibits job discrimination. This part of the law is 
enforced by the U.S. Equal '.Employment Opportunity Commission and 
State and local civil rights enforcement agencies that work with 
the Commission. 

Ar• You covered? 

Job discrimination against people with disabilities is 
illegal if practiced by: 

o private employers, 
o state and local governments, 
o employment agencies, 
o labor organizations, and 
o labor-management committees. 

The part of the ADA enforced by the EEOC outlaws job 
discrimination by: 

o all employers, including State and local government 
employers, with 25 or more employees after July 26, 
1992, and 

o all employers, including State and local government 
employers, with 15 or more employees after July 26, 
1994. 

Another part of the ADA, enforced by the U.S. Department of 
Justice, prohibits discrimination in State and local government 
programs and activities, including discrimination by all State 
and local governments, regardless of the number of employees, 
after January 26, 1992. 

Because the ADA establishes overlapping responsibilities in 
both EEOC and DOJ for employment by State and local governments, 
the Federal enforcement effort will be coordinated by EEOC and 
DOJ to avoid duplication in investigative and enforcement 
activities. In addition, since some private and governmental 
employers are already covered by nondiscrimination and 
affirmative action requirements under the Rehabilitation Act of 
1973, EEOC, DOJ, and the Department of Labor will similarly 
coordinate the enforcement effort under the ADA and the 
Rehabilitation Act. 
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What Employment Practices are Covered? 

The ADA makes it unlawful to discriminate in all employment 
practices such as: 

0 recruitment 0 pay 
0 hiring 0 firing 
0 promotion 0 job assignm~nts 
0 training 0 leave 
0 lay-off 0 benefits 

0 all other employment related activities. 

The ADA prohibits an employer from retaliating against an 
applicant or employee for asserting his rights under the ADA. 
The Act also makes it unlawful to discriminate against an 
applicant or employee, whether disabled or not, because of the 
individual's family, business, social or other relationship or 
association with an individual with a disability. 

Who Is Protected? 

Title I of the ADA protects qualified individuals with 
disabilities from employment discrimination. Under the ADA, a 
person has a disability if he has a physical or .mental impairment 
that substantially limits a major life activity. The ADA also 
protects individuals who have a record of a substantially 
limiting impairment, and people who are regarded as having a 
substantially limiting impairment. 

To be protected under the ADA, an individual must have, have ( 
a record of, or be regarded as having a substantial, as opposed 
to a minor, impairment. A substantial impairment is one that 
significantly limits or restricts a major life activity such as 
hearing, seeing, speaking, breathing, performing manual tasks, 
walking, caring for oneself, learning or working. 

An individual with a disability must also be qualified to perform 
the essential functions of the job with or without reasonable 
accommodation, in order to be protected by the ADA. This means 
that the applicant or employee must: 

o satisfy your job requirements for educational 
background, employment experience, skills, licenses, 
and any other qualification standards that are job 
related; and · 

o be able to perform those tasks that are essential to 
the job, with or without reasonable accommodation. 

The ADA does not interfere with your right to hire the best 
qualified applicant. Nor does the ADA impose any affirmative 
action obligations. The ADA simply prohibits you from 
discriminating against a qualified applicant or employee because 

2 
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of her disability. 

Bow Ar• Essential Functions Determined? 

Essential functions are the basic job duties that an 
employee must be able to perform, with or without reasonable 
accommodation. You should carefully examine each job to 
determine which functions or tasks are essential to performance. 
(This is particularly important before taking an employment 
action such as recruiting, advertising, hiring, promoting or 
firing). 

Factors to consider in determining if a function is 
essential include: 

o whether the reason the position exists is to perform 
that function, 

o the number of other employees available to perform the 
function or among whom the performance of the function 
can be distributed, and 

o the degree of expertise or skill required to perform 
the function. 

Your judgment as to which functions are essential, and a 
written job description prepared before advertising or 
interviewing for a job will be considered by EEOC as evidence of 
essential functions. Other kinds of evidence that EEOC will 
consider include: 

o the actual work experience of present or past employees 
in the job, 

o the time spent performing a function, 
o the consequences of not requiring that an employee 

perform a function, and 
o the terms of a collective bargaining agreement. 

What Ar• My Obliqations to Provide Reasonable 
Accommodations? 

Reasonable accommodation is any change or adjustment to a 
job or work environment that permits a qualified applicant or 
employee with a disability to participate in the job application 
process, to perform the essential functions of a job, or to enjoy 
benefits and privileges of employment equal to those enjoyed by 
employees without disabilities. For example, reasonable 
accommodation may include: 

o acquiring or modifying equipment or devices, 
o job restructuring, 
o part-time or modified work schedules, 
o reassignment to a vacant position, 
o adjusting or modifying examinations, training materials 

or policies, 
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o providing readers and interpreters, and 
o making the workplace readily accessible to and usable 

by people with disabilities. 

Reasonable accommodation also must be made to enable an 
individual with a disability to participate in the application 
process, and to enjoy benefits and privileges of employment equal 
to those available to other employees. 

It is a violation of the ADA to fail to provide reasonable 
accommodation to the lcnOflfll physical or mental limitations of a 
qualified individual with a disability, unless to do so would 
impose an undue hardship on the operation of your business. 
Undue hardship means that the accommodation would require 
significant difficulty or expense. 

What ia th• Beat Way to Identify a Reasonable Accommodation? 

Frequently, when a qualified individual with a disability 
requests a reasonable accommodation, the appropriate 
accommodation is obvious. The individual may suggest a 
reasonable accommodation based upon her own life or work 
experience. However, when the appropriate accommodation is not 
readily apparent, you must make a reasonable effort to identify 
one. The best way to do this is to consult informally with the 
applicant or employee about potential accommodations that would 
enable the individual to participate in the application process 
or perform the essential functions of the job. If this 
consultation does not identify an appropriate accommodation, you 
may contact the EEOC, State or local vocational rehabilitation 
agencies, or State or local organizations representing or 
providing services to individuals with disabilities. Another 
resource is the Job Accommodation Network (JAN). JAN is a free 
consultant service that helps employers make individualized 
accommodations. The telephone number is 1-800-526-7234. 

When Does a Reasonable Accommodation Become 
An Undue Hardship? 

It is not necessary to provide a reasonable accommodation if 
doing so would cause an undue hardship. Undue hardship means 
that an accommodation would be unduly costly, extensive, 
substantial or disruptive, or would fundamentally alter the 
nature or operation of the business. Among the factors to be 
considered in determining whether an accommodation is an undue 
hardship are the cost of the accommodation, the employer's size, 
financial resources and the nature and structure of its 
operation. 

If a particular accommodation would be an undue hardship, 
you must try to identify another accommodation that will not pose 
such a hardship. If cost causes the undue hardship, you must 
also consider whether funding for an accommodation is available 
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from an outside source, such as a vocational rehabilitation 
agency, and if the cost of providing the accommodation can be 
offset by state or federal tax credits or deductions. You must 
also give the applicant or employee with a disability the 
opportunity to provide the accommodation or pay for the portion 
of the accommodation that constitutes an undue hardship. 

can I Require Medical Examinations or Ask , 
Questions About an Individual'• Disability? 

It is unlawful to: 

o ask an applicant whether she is disabled or about the 
nature or severity of a disability, or 

o to require the applicant to take a medical examination 
before making a job offer. 

You can ask an applicant questions about ability to perform 
job-related functions, as long as the questions are not phrased 
in terms of a disability. You can also ask an applicant to 
describe or to demonstrate how, with or without reasonable 
accommodation, the applicant will perform job-related functions. 

After a job offer is made and prior to the commencement of 
employment duties, you may require that an applicant take a 
medical examination if everyone who will be working in the job 
category must also take the examination. You may condition the 
job offer on the results of the medical examination. However, if 
an individual is not hired because a medical examination reveals 
the existence of a disability, you must be able to show that the 
reasons for exclusion are job related and necessary for conduct 
of your business. You also must be able to show that there was 
no reasonable accommodation that would have made it possible for 
the individual to perform the essential job functions. 

Once you have hired an applicant, you cannot require a 
medical examination or ask an employee questions about disability 
unless you can show that these requirements are job related and 
necessary for the conduct of your business. You may conduct 
voluntary medical examinations that are part of an employee 
health program. 

The results of all medical examinations or information from 
inquiries about a disability must be kept confidential, and 
maintained in separate medical files. You may provide medical 
information required by State workers' compensation laws to the 
agencies that administer such laws. 

Do Individual• Who Use Druqs Illeqally 
Bave Riqht• Under th• ADA? 

Anyone who is currently using drugs illegally is not 
protected by the ADA and may be denied employment or fired on the 
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basis of such use. The ADA does not prevent employers from 
testing applicants or employees for current illegal drug use, or 
from making employment decisions based on verifiable results. A 
test for the illegal use of drugs is not considered a medical 
examination under the ADA; therefore, it is not a prohibited pre-
employment medical examination and you will not have to show that 
the administration of the test is job related and consistent with 
business necessity. The ADA does not encourage, authorize or 
prohibit drug tests. 

Bow will th• ADA Be Enforced and What Ar• the 
Avai·lable Remedies? 

The provisions of the ADA which prohibit job discrimination 
will be enforced by the U.S. Equal Employment Opportunity 
Commission. After July 26, 1992, individuals who believe they 
have been discriminated against on the basis of their disability 
can file a charge with the Commission at any of its offices 
located throughout the United States. A charge of discrimination 
must be filed within 180 days of the discrimination, unless there 
is a state or local law that also provides relief for 
discrimination on the basis of disability. In those cases, the 
complainant has JOO days to file a charge. 

The Commission will investigate and initially attempt to 
resolve the charge through conciliation, following the same 
procedures used to handle charges of discrimination filed under 
Title VII of the Civil Rights Act of 1964. The ADA also 
incorporates the remedies contained in Title VII. These remedies 
include hiring, promotion, reinstatement, back pay, and attorneys ( 
fees. Reasonable accommodation is also available as a remedy 
under the ADA. 

Bow Will EEOC Belp Employers Who want to 
Comply with the ADA? 

The Commission believes that employers want to comply with 
the ADA, and that if they are given sufficient information on how 
to comply, they will do so voluntarily. 

Accordingly, the Commission will conduct an active technical 
assistance program to promote voluntary compliance with the ADA. 
This program will be designed to help employers understand their 
responsibilities and assist people with disabilities to 
understand their rights and the law. 

In January 1992, EEOC will publish a Technical Assistance 
Manual, providing practical application of legal requirements to 
specific employment activities, with a directory of resources to 
aid compliance. EEOC will publish other educational materials, 
provide training on the law for employers and for people with 
disabilities, and participate in meetings and training programs 
of other organizations. EEOC staff also will respond to 
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individual requests for information and assistance. The 
Commission's technical assistance program will be separate and 
distinct from its enforcement responsibilities. Employers who 
seek information or assistance from the Commission will not be 
subject to any enforcement action because of such inquiries. 

The Commission also recognizes that differences and disputes 
about the ADA requirements may arise between employers . and people 
with disabilities as a result of misunderstandings. Such 
disputes frequently can be resolved more effectively through 
informal negotiation or mediation procedures, rather than through 
the formal enforcement process of the ADA. Accordingly, EEOC 
will encourage efforts to settle such differences through 
alternative dispute resolution, providing that such efforts do 
not deprive any individual of legal rights provided by the 
statute. 

7 

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 34 of 197



Q. 

Additional Questions and Answers on the 
Americana with Disabilities Act 

What ia the relationship between the ADA and the 
Rehabilitation Act of 1973? 

A. The Rehabilitation Act of 1973 prohibits discrimination on 
the basis of handicap by the federal government, federal 
contractors and by recipients of federal financial 
assistance. If you were covered by the Rehabilitation Act 
prior to the passage of the ADA, the ADA will not affect 
that coverage. Many of the provisions contained in the ADA 
are based on Section 504 of the Rehabilitation Act and its 
implementing regulations. If you are receiving federal 
financial assistance and are in compliance with Section 504, 
you are probably in compliance with the ADA requirements 
affecting employment except in those areas where the ADA 
contains additional requirements. Your nondiscrimination 
requirements as a federal contractor under Section 503 of 
the Rehabilitation Act will be essentially the same as those 
under the ADA; however, you will continue to have additional 
affirmative action requirements under Section 503 that do 
not exist under the ADA. 

Q. If I have several qualified applicants for a job, does the 
ADA require that I hire the applicant vitb a disability? 

A. 

Q. 

No. You may hire the most qualified applicant. The ADA 
only makes it unlawful for you to discriminate against a 
qualified individual with a disability on the basis of 
disability. 

One of my employees is a diabetic, but 
to control bi• diabetes. As a result, 
aiqnificant impact on his employment. 
the ADA? 

takes insulin daily 
the diabetea baa no 
Ia he protected by 

A. Yes. The determination as to whether a person has a 
disability under the ADA is made without regard to 
mitigating measures, such as medications, auxiliary aids and 
reasonable accommodations. If an individual has an 
impairment that substantially limits a major life activity, 
she is protected under the ADA, regardless of the fact that 
the disease or condition or its effects may be corrected or 
controlled. 
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Q. 

A. 

Q. 

A. 

Q. 

A. 

one of my employees has a broken arm that will heal but is 
temporarily unable to perform th• essential functions of his 
job as a mechanic. Is this employee protected by the ADA? 

No. Although this employee does have an impairment, it does 
not substantially limit a major life activity if it is of 
limited duration and will have no long term effect. 

Am I obliqated to provide a reasonable accommodation for an 
individual if I am unaware of her physical or mental 
impairment? 

No. An employer's obligation to provide reasonable 
accommodation applies only to known physical or mental 
limitations. However, this does not mean that an applicant 
or employee must always inform you of a disability. If a 
disability is obvious, e.g., the applicant uses a 
wheelchair, the employer "knows" of the disability even if 
the applicant never mentions it. 

Bow do I determine whether a reasonable accommodation i• 
appropriate and the type of accommodation that should be 
made available? 

The requirement generally will be triggered by a request 
from an individual with a disability, who frequently can 
suggest an appropriate accommodation. Accommodations must 
be made on a case-by-case basis, because the nature and 
extent of a disabling condition and the requirements of the 
job will vary. The principal test in selecting a particular 
type of accommodation is that of effectiveness, i.e., 
whether the accommodation will enable the person with a 
disability to perform the essential functions of the job. 
It need not be the best accommodation or the accommodation 
the individual with a disability would prefer, although 
primary consideration should be given to the preference of 
the individual involved. However, as the employer, you have 
the final discretion to choose between effective 
accommodations, and you may select one that is least 
expensive or easier to provide. 

Q. When must I consider reassiqninq an employee with a 
disability to another job as a reasonable accommodation? 

A. When an employee with a disability is unable to perform her 
present job even with the provision of a reasonable 
accommodation, you must consider reassigning the employee to 
an existing position that she can perform with or without a 
reasonable accommodation. The requirement to consider 
reassignment applies only to employees and not to 
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applicants. 
bump another 
you required 
higher level 

You are not required to create a position or to 
employee in order to create a vacancy. Nor are 
to promote an employee with a disability to a 
position. 

Q. What if an applicant or employee refuses to accept an 
accommodation that I off er? 

A. The ADA provides that an employer cannot require a qualified 
individual with a disability to accept an accommodation that 
is neither requested nor needed by the individual. However, 
if a necessary reasonable accommodation is refused, the 
individual may be considered not qualified. 

Q. If our business has a health spa in the building, must it be 
accessible to employees with disabilities? 

A. Yes. Under the ADA, workers with disabilities must have 
equal access to all benefits and privileges of employment 
that are available to similarly situated employees without 
disabilities. The duty to provide reasonable accommodation 
applies to all non-work facilities provided or maintained by 
you for your employees. This includes cafeterias, lounges, 
auditoriums, company-provided transportation and counseling 
services. If making an existing facility accessible would 
be an undue hardship, you must provide a comparable facility 
that will enable a person with a disability to enjoy 
benefits and privileges of employment similar to those 
enjoyed by other employees, unless this would be an undue 
hardship. 

Q. If I contract for a consulting firm to develop a training 
course for my employees, and the firm arranges for the 
course to be held at a hotel that is inaccessible to one of 
my employees, am I liable under the ADA? 

A. Yes. An employer may not do through a contractual or other 
relationship what it is prohibited from doing directly. You 
would be required to provide a location that is readily 
accessible to, and usable by your employee with a disability 
unless to do so would create an undue hardship. 

Q. What are my responsibilities as an employer for making my 
facilities accessible? 

A. As an employer, you are responsible under Title I of the ADA 
for making facilities accessible to qualified applicants and 
employees with disabilities as a reasonable accommodation, 
unless this would cause undue hardship. Accessibility must 
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Q. 

A. 

Q. 

be provided to enable a qualified applicant to participate 
in the application process, to enable a qualified individual 
to perform essential job functions and to enable an employee 
with a disability to enjoy benefits and privileges available 
to other employees. However, if your business is a place of 
public accommodation (such as a restaurant, retail store or 
bank) you have different obligations to provide 
accessibility to the general public, under Title III of the 
ADA. Title III also will require places of public 
accommodation and commercial facilities (such as office 
buildings, factories and warehouses) to provide 
accessibility in new construction or when making alterations 
to existing structures~ Further information on these 
requirements may be obtained from the U.S. Department of 
Justice, which enforces Title III. (See page 22). 

Under the ADA, can an employer refuse to hire an individual 
or fir• a current employee who uses drugs illegally? 

Yes. Individuals who currently use drugs illegally are 
specifically excluded from the ADA's protections. However, 
the ADA does not exclude: 

o persons who have successfully completed or are 
currently in a rehabilitation program and are no longer 
illegally using drugs, and 

o persons erroneously regarded as engaging in the illegal 
use of drugs. 

Does the ADA cover people with AIDS? 

A. Yes. The legislative history indicates that Congress 
intended the ADA to protect persons with AIDS and HIV 
disease from discrimination. 

Q. Can I consider health and safety in deciding whether to hire 
an applicant or retain an employee with a disability? 

A. The ADA permits an employer to require that an individual 
not pose a direct threat to the health and safety of the 
individual or others in the work-place. A direct threat 
means a significant risk of substantial harm. You cannot 
refuse to hire or fire an individual because of a slightly 
increased risk of harm to himself or others. Nor can you do 
so based on a speculative or remote risk. The determination 
that an individual poses a direct threat must be based on 
objective, factual evidence regarding the individual's 
present ability to perform essential job functions. If an 
applicant or employee with a disability poses a direct 
threat to the health or safety of himself or others, you 
must consider whether the risk can be eliminated or reduced 
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to an acceptable level with a reasonable accommodation. 

Q. Am I required to provide additional insurance for employees 
with disabilities? 

A. No. The ADA only requires that you provide an employee with 
a disability equal access to whatever health insu~ance 
coverage you provide to other employees. For example, if 
your health insurance coverage for certain treatments is 
limited to a specified number per year, and an employee, 
because of a disability, needs more than the specified 
number, the ADA does not require that you provide additional 
coverage to meet that employee's health insurance needs. 
The ADA also does not require changes in insurance plans 
that exclude or limit coverage for pre-existing conditions. 

Q. Does the ADA require that I post a notice explaining its 
requirements? 

A. The ADA requires that you post a notice in an accessible 
format to applicants, employees and members of labor 
organizations, describing the provisions of the Act. EEOC 
will provide employers with a poster summarizing these and 
other Federal legal requirements for nondiscrimination. 
EEOC will also provide guidance on making this information 
available in accessible formats for people with 
disabilities. 

For more specific information about ADA requirements 
affecting employment contact: 

Equal Employment Opportunity Commission 
1801 L Street, NW 
Washington, DC 20507 
(202) 663-4900 (Voice), 800-800-3302 (TDD) 
(202) 296-6312 (Voice - for 202 Area Code) 
(202) 663-4494 (TDD - for 202 Area Code) 

For more specific information about ADA requirements 
affecting public accommodations and State and local 
government services contact: 

Department of Justice 
Off ice on the Americans with Disabilities Act 
Civil Rights Division 
P.O. Box 66118 
Washington, DC 20035-6118 
(202) 514-0301 (Voice) 
(202) 514-0381 (TDD) 
(202) 514-0383 (TDD) 
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For more specific information about requirements for 
accessible design in new construction and alterations 
contact: 

Architectural and Transportation Barrier• 
Compliance Board 
1111 18th Street, NW 
Suite 501 
Washington, DC 20036 
800-USA-ABLE 
800-USA-ABLE (TDD) 

For more specific information about ADA requirements 
affecting transportation contact: 

Department of Transportation 
400 Seventh Street, SW 
Washington, DC 20590 
(202) 366-9305 
{202) 755-7687 (TDD) 

For more specific information about ADA requirements for 
telecoJ1JJ1Junications contact: 

Federal Communications commission 
1919 M Street, NW 
Washington, DC 20554 
{202) 634-1837 
(202) 632-1836 (TDD) 

For more specific information about federal disability-
related tar credits and deductions for business contact: 

Internal Revenue Service 
Department of the Treasury 
1111 Constitution Avenue, NW 
Washington, DC 20044 
(202) 566-2000 

********* 

This booklet i• available in Braille, large print, audiotape and 
electronic file on computer disk. To obtain accessible formats 
call the Office of Equal Employment Opportunity on (202) ''3-4395 
(voice) or (202) &63-4399 (TDD), or write to thi• office at 1801 
L Street, B.W., Washington, D.C. 20507. 
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Disabilities Act 
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Introduction 

The Americans with Disabilities Act of 1990 (ADA) makes it 

unlawful to discriminate in employment against a qualified 

individual with a disability. The ADA also outlaws 
discrimination against individuals with disabilities ip State and 

local government services, public accommodations, transportation 

and telecommunications. This booklet explains the part of the 

ADA that prohibits job discrimination. This part of the law is 

enforced by the U.S. Equal .Employment Opportunity Commission and 

State and local civil rights enforcement agencies that work with 

the Commission. 

What Employer• Are Covered by the ADA? 

Job discrimination against people with disabilities is 

illegal if practiced by: 

o private employers, 
o state and local governments, 
o employment agencies, 
o labor organizations, 
o and labor-management committees. 

The part of the ADA enforced by the EEOC outlaws job 
discrimination by: 

o all employers, including State and local government 
employers, with 25 or more employees after July 26, 
1992, and 

o all employers, including State and local government 
employers, with 15 or more employees after July 26, 
1994. 

Another part of the ADA, enforced by the U.S. Department of 

Justice, prohibits discrimination in State and local government 

programs and activities, including discrimination by all State 

and local governments, regardless of the number of employees, 

after January 26, 1992. 

Because the ADA establishes overlapping responsibilities in 

both EEOC and DOJ for employment by State and local governments, 

the Federal enforcement effort will be coordinated by EEOC and 

DOJ to avoid duplication in investigative and enforcement 

activities. In addition, since some private and governmental 

employers are already covered by nondiscrimination and 
affirmative action requirements under the Rehabilitation Act of 

1973, EEOC, DOJ, and the Department of Labor will similarly 

coordinate the enforcement effort under the ADA and the 
Rehabilitation Act. 
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Ar• You Protected by Th• ADA? 

If you have a disability and are qualified to do a job, the 
ADA protects you from job discrimination on the basis of your 
disability. Under the ADA, you have a disability if you have a 
physical or mental i.Japairment that substantially limits a •ajor 
life activity. The ADA also protects you if you have ,a history 
of such a disability, or if an employer believes that you have 
such a disability, even if you don't. · 

To be protected under the ADA, you must have, have a record 
of, or be regarded as havirig a substantial, as opposed to a 
minor, impairment. A substantial impairment is one that 
significantly limits or restricts a major life activity such as 
hearing, seeing, speaking, walking, breathing, performing manual 
tasks, caring for oneself, learning or working. 

If you have a disability, you must also be qualified to 
perform the essential functions or duties of a job, with or 
without reasonable accommodation, in order to be protected from 
job discrimination by the ADA. This means two things. First, 
you must satisfy the employer's requirements for the job, such as 
education, employment experience, skills or licenses. Second, 
you must be able to perform the essential functions of the job 
with or without reasonable accommodation. Essential functions 
are the fundamental job duties that you must be able to perform 
on your own or with the help of a reasonable accommodation. An 
employer cannot refuse to hire you because your disability 
prevents you from performing duties that are not essential to the ~ 

job. 

What is Reasonable Accommodation? 

Reasonable accommodation is any change or adjustment to a 
job or work environment that permits a qualified applicant or 
employee with a disability to participate in the job application 
process, to perform the essential functions of a job, or to enjoy 
benefits and privileges of employment equal to those enjoyed by 
employees without disabilities. For example, reasonable 
accommodation may include: 

o providing or modifying equipment or devices, 
o job restructuring, · 
o part-time or modified work schedules, 
o reassignment to a vacant position, 
o adjusting or modifying examinations, training 

materials, or policies, 
o providing readers and interpreters, and 
o making the workplace readily accessible to and usable 

by people with disabilities. 
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An employer is required to provide a reasonable 
accommodation to a qualified applicant or employee with a 
disability unless the employer can show that the accommodation 
would be an undue hardship -- that is, that it would require 
significant difficulty or expense. 

What Employment Practices are Covered? 

The ADA makes it unlawful to discriminate in all -employment 
practices such as: 

0 recruitment 0 firing 
0 hiring 0 training 
0 job assignments 0 promotions 
0 pay 0 benefits 
0 lay off 0 leave 

0 all other employment related activities. 

It is also unlawful for an employer to retaliate against you 
for asserting your rights under the ADA. The Act also protects 
you if you are a victim of discrimination because of your family, 
business, social or other relationship or association with an 
individual with a disability. 

can an Employer Require Medical Examinations 
or Ask Questions About a Disability? 

If you are applying for a job, an employer cannot ask you if 
you are disabled or ask about the nature or severity of your 
disability. An employer can ask if you can perform the duties of 
the job with or without reasonable accommodation. An employer 
can also ask you to describe or to demonstrate how, with or 
without reasonable accommodation, you will perform the duties of 
the job. 

An employer cannot require you to take a medical examination 
before you are offered a job. Following a job offer, an employer 
can condition the offer on your passing a required medical 
examination, but only if all entering employees for that job 
category have to take the examination. However, an employer 
cannot reject you because of information about your disability 
revealed by the medical examination, unless the reasons for 
rejection are job-related and necessary for the conduct of the 
employer's business. The employer cannot refuse to hire you 
because of your disability if you can perform the essential 
functions of the job with an accommodation. 

Once you have been hired and started work, your employer 
cannot require that you take a medical examination or ask 
questions about your disability unless they are related to your 
job and necessary for the conduct of your employer's business. 
Your employer may conduct voluntary medical examinations that are 
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part of an employee health program, and may provide medical 
information required by State workers' compensation laws to the 
agencies that administer such laws. 

The results of all medical examinations must be kept 
confidential, and maintained in separate medical files. 

Do Individual• Who U•• Drug• Illegally 
Have Right• Under th• ADA? 

Anyone who is currently using drugs illegally is not 
protected by the ADA and may be denied employment or fired on the 
basis of such use. The ADA does not prevent employers from 
testing applicants or employees for current illegal drug use. 

What Do I Do If I Think That I'• Being Di•criminated Again•t? 

If you think you have been discriminated against in 
employment on the basis of disability after July 26, 1992, you 
should contact the U.S. Equal Employment Opportunity Commission. 
A charge of discrimination generally must be filed within 180 
days of the alleged discrimination. You may have up to 300 days 
to file a charge if there is a State or local law that provides 
relief for discrimination on the basis of disability. However, 
to protect your rights, it is best to contact EEOC promptly if 
discrimination is suspected. 

You may file a charge of discrimination on the basis of 
disability by contacting any EEOC field office, located in cities ( 
throughout the United States. If you have been discriminated 
against, you are entitled to a remedy that will place you in the 
position you would have been in if the discrimination had never 
occurred. You may be entitled to hiring, promotion, 
reinstatement, back pay, or reasonable accommodation, including 
reassignment. You may also be entitled to attorneys fees. 

While the EEOC can only process ADA charges based on actions 
occurring on or after July 26, 1992, you may already be protected 
by State or local laws or by other current federal laws. EEOC 
field off ices can refer you to the agencies that enforce those 
laws. 

To contact the EEOC, look in your telephone directory under 
"U.S. Government." For information and instructions on reaching 
your local office, call: 

202-663-4900 (voice) 
1-800-800-3302 (TDD) 
(In th• Washington, D.c. 202 Area Code, call 202-663-4494 
(TDD).) 
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can I Get Additional ADA Information and Assistance? 

The EEOC will conduct an active technical assistance program 
to promote voluntary compliance with the ADA. This program will 
be designed to help people with disabilities understand their 
rights and to help employers understand their responsibilities 
under the law. 

In January 1992, EEOC will publish a Technical Assistance 
Manual, providing practical application of legal requirements to 
specific employment activities, with a directory of resources to 
aid compliance. EEOC will ·publish other educational materials, 
provide training on the law for people with disabilities and for 
employers, and participate in meetings and training programs of 
other organizations. EEOC staff also will respond to individual 
requests for information and assistance. The Commission's 
technical assistance program will be separate and distinct from 
its enforcement responsibilities. Employers who seek information 
or assistance from the Commission will not be subject to any 
enforcement action because of such inquiries. 

The Commission also recognizes that differences and disputes 
about ADA requirements may arise between employers and people 
with disabilities as a result of misunderstandings. Such 
disputes frequently can be resolved more effectively through 
informal negotiation or mediation procedures, rather than through 
the formal enforcement process of the ADA. Accordingly, EEOC 
will encourage efforts of employers and individuals with 
disabilities to settle such differences through alternative 
methods of dispute resolution, providing that such efforts do not 
deprive any individual of legal rights provided by the statute. 
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Kore Question• and Answers About th• ADA 

Q. I• an employer required to provide reasonable accommodation 

when I apply for a job? 

A. Yes. Applicants, as well as employees, are entitled to 
reasonable accommodation. For example, an employer may be 

required to provide a siqn language interpreter during a job 
interview for an applicant who is deaf or hearing impaired, 
unless to do so would impose an undue hardship. 

Q. Should I tell •Y employer that I have a disability? 

A. If you think you will need a reasonable accommodation in 
order to participate in the application process or to 
perform essential job functions, you should inform the 
employer that an accommodation will be needed. Employers are 
required to provide reasonable accommodation only for the 
physical or mental limitations of a qualified individual 
with a disability of which they are aware. Generally, it is 
the responsibility of the employee to inform the employer 
that an accommodation is needed. 

Q. Do I have to pay for a needed reasonable accommodation? 

A. No. The ADA requires that the employer provide the 
accommodation unless to do so would impose an undue hardship 
on the operation of the employer's business. If the cost of 
providing the needed accommodation would be an undue 
hardship, the employee must be given the choice of providing 
the accommodation or paying for the portion of the 
accommodation that causes the undue hardship. 

Q. can an employer lower my salary or pay •• l•s• than other 
employees doinq the same job because I need a reasonable 
accommodation? 

A. No. An employer cannot make up the cost of providing a 
reasonable accommodation by lowering your salary or paying 
you less than other employees in similar positions. 

Q. Does an employer have to make non-work area• used by 
employees, such as cafeterias, lounges, or employer-provided 
transportation accessible to people with disabilities? 

A. Yes. The requirement to provide reasonable accommodation 
covers all services, programs, and non-work facilities 
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Q. 

A. 

Q. 

A. 

provided by the employer. If making an existing facility 
accessible would be an undue hardship, the employer must 
provide a comparable facility that will enable a person with 
a disability to enjoy benefits and privileges of employment 
similar to those enjoyed by other employees, unless to do so 
would be an undue hardship. 

If an employer bas several qualified applicant• for a job, 
i• tbe employer required to select a qualified applicant 
with a disability over .other applicant• without a 
disability? 

No. The ADA does not require that an employer hire an 
applicant with a disability over other applicants because 
the person has a disability. The ADA only prohibits 
discrimination on the basis of disability. It makes it 
unlawful to refuse to hire a qualified applicant with a 
disability because he is disabled or because a reasonable 
accommodation is required to make it possible for this 
person to perform essential job functions. 

can an employer refuse to hire ma because he believes that 
it would be unsafe, because of my disability, for me to work 
with certain machinery required to perform th• essential 
functions of the job? 

The ADA permits an employer to refuse to hire an individual 
if she poses a direct threat to the health or safety of 
herself or others. A direct threat means a significant risk 
of substantial harm. The determination that there is a 
direct threat must be based on objective, factual evidence 
regarding an individual's present ability to perform 
essential functions of a job. An employer cannot refuse to 
hire you because of a slightly increased risk or because of 
fears that there might be a significant risk sometime in the 
future. The employer must also consider whether a risk can 
be eliminated or reduced to an acceptable level with a 
reasonable accommodation. 

Q. can an employer offer a health insurance policy that 
exclude• coverage for pre-eziatinq conditions? 

A. Yes. The ADA does not affect pre-existing condition clauses 
contained in health insurance policies even though such 
clauses may adversely affect employees with disabilities 
more than other employees. 
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Q. If the health insurance offered by my employer doe• not 
cover all of the medical expense• related to my diaability, 
doe• th• company have to obtain additional coverage for me? 

A. No. The ADA only requires that an employer provide 
employees with disabilities equal access to whatever health 
insurance coverage is offered to other employees. 

g. I think I was discriminated against because my wife i• 
disabled. can I file a charge with th• EEOC? 

A. Yes. The ADA makes it unlawful to discriminate against an 
individual, whether disabled or not, because of a 
relationship or association with an individual with a known 
disability. 

Q. Ar• people with AIDS covered by the ADA? 

A. Yes. The legislative history indicates that Congress 
intended the ADA to protect persons with AIDS and HIV 
disease from discrimination. 

For more specific information about ADA requirements 
affecting employment contact: 

Equal Employment Opportunity commission 
1801 L Street, NW 
Washington, DC 20507 
(202) 663-4900 (Voice), 800-800-3302 (TDD) 
(202) 296-6312 (Voice - for 202 Area Code) 
(202) 663-4494 (TDD - for 202 Area Code) 

For more specific information about ADA requirements 
affecting public accommodations and State and local 
government services contact: 

Department of Justice 
Off ice on the Americans with Disabilities Act 
Civil Rights Division 
P.O. Box 66118 
Washington, DC 20035-6118 
(202) 514-0301 (Voice) 
(202) 514-0381 (TDD) 
(202) 514-0383 (TDD) 
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For more specific information about requirements for 
accessible design in new construction and alterations 
contact: 

Architectural and Transportation Barrier• 
compliance Board 
1111 18th Street, NW 
Suite 501 
Washington, DC 20036 
800-USA-ABLE 
800-USA-ABLE (TDD) 

For more specific information about ADA requirements 
affecting transportation contact: 

Department of Transportation 
400 Seventh Street, SW 
Washington, DC 20590 
(202) 366-9305 
(202) 755-7687 (TDD) 

For more specific information about ADA requirements for 
telecommunications contact: 

Federal Communications Commission 
1919 M Street, NW 
Washington, DC 20554 
(202) 634-1837 
(202) 632-1836 (TDD) 

*************** 

This booklet is available in Braille, large print, audiotape and 
electronic file on computer disk. To obtain accessible format• 
call EEOC'• Office of Equal Employment Opportunity on (202) &&3-
4395 (voice), (202) &&3-4399 (TDD), or write this office at 1101 
L Street, N.W., Washington, D.c. 20507. 
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State and Local Government Services 
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L Who is Covered by Title Il of the ADA 

( >- The title II regulation covers "public entities." 

>- "Public entities" include any State or local government and any of its departments, agencies, 

or other instrumentalities. 

>- All activities, services, and programs of public entities are covered, including activities of 

State legislatures and courts, town meetings, police and fire departments, motor vehicle 

licensing, and employment. 

• Unlike section 504 of the Rehabilitation Act of 1973, which only covers programs 

receiving Federal financial assistance, title II extends to all the activities of State and 

local governments whether or not they receive Federal funds. 

>- Private entities that operate public accommodations, such as hotels, restaurants, theaters, 

retail stores, dry cleaners, doctors' offices, amusement parks, and bowling alleys, are not 

covered by title II but are covered by title m of the ADA and the Department's regulation 

implementing title III. 

>- Public transportation services operated by State and local governments are covered by 

regulations of the Department of Transportation. 

• DOT's regulations establish specific requirements for transportation vehicles and 

facilities, including a requirement that all new busses must be equipped to provide 

services to people who use wheelchairs. 

Il. Overview of Requirements 

>- State and local governments --

• May not refuse to allow a person with a disability to participate in a service, program, 

or activity simply because the person has a disability. 

• For example, a city may not refuse to allow a person with epilepsy to use parks 

and recreational facilities. 

• Must provide programs and services in an integrated setting, unless separate or 

different measures are necessary to ensure equal opportunity. 

• Must eliminate unnecessary eligibility standards or rules that deny individuals with 

disabilities an equal opportunity to enjoy their services, programs or activities unless 

"necessary" for the provisions of the service, program or activity. 

• Requirements that tend to screen out individuals with disabilities, such as 

requiring a driver's license as the only acceptable means of identification, are also 

prohibited. 

2 AD.A Handbook 
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• Safety requirements that are necessary for the safe operation of the program in 

question, such as requirements for eligibility for drivers' licenses, may be 
imposed if they are based on actual risks and not on mere speculation, 
stereotypes, or generalizations about individuals with disabilities. 

• Are required to make reasonable modifications in policies, practices, and procedures 

that deny equal access to individuals with disabilities, unless a fundamental alteration 

in the program would result. 

• For example, a city office building would be required to make an exception to a 

rule prohibiting animals in public areas in order to admit guide dogs and other 
service animals assisting individuals with disabilities. 

• Must furnish auxiliary aids and services when necessary to ensure effective 
communication, unless an undue burden or fundamental alteration would result. 

• May provide special benefits, beyond those required by the regulation, to individuals 

with disabilities. 

• May not place special charges on individuals with disabilities to cover the costs of 

measures necessary to ensure nondiscriminatory treatment, such as making 

modifications required to provide program accessibility or providing qualified 
interpreters. 

• Shall operate their programs so that, when viewed in their entirety, they are readily (, 

accessible to and usable by individuals with disabilities. 

IIL "Qualified Individuals with Disabilities" 

> Title II of the Americans with Disabilities Act provides comprehensive civil rights protec-

tions for "qualified individuals with disabilities." 

> An "individual with a disability" is a person who --

• Has a physical or mental impairment that substantially limits a "major life activity," 

or 

• Has a record of such an impairment, or 

• Is regarded as having such an impairment. 

> Examples of physical or mental impairments include, but are not limited to, such contagious 

and noncontagious diseases and conditions as orthopedic, visual, speech, and hearing impair-

ments; cerebral palsy, epilepsy, muscular dystrophy, multiple sclerosis, cancer, heart disease, 

diabetes, mental retardation, emotional illness, specific learning disabilities, HN disease 

(whether symptomatic or asymptomatic), tuberculosis, drug addiction, and alcoholism. 

Homosexuality and bisexuality are not physical or mental impairments under the ADA. 

ADA Handbook 3 
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> "Major life activities" include functions such as caring for oneself, performing manual tasks, 

walking, seeing, hearing, speaking, breathing, learning, and working. 

> Individuals who currently engage in the illegal use of drugs are not protected by the ADA 
when an action is taken on the basis of their current illegal use of drugs. 

> "Qualified" individuals. 

• A "qualified" individual with a disability is one who meets the essential eligibility 
requirements for the program or activity offered by a public entity. 

• The "essential eligibility requirements" will depend on the type of service or activity 
involved. 

• For some activities, such as State licensing programs, the ability to meet specific 
skill and performance requirements may be "essential." 

• For other activities, such as where the public entity provides information to 
anyone who requests it, the "essential eligibility requirements" would be minimal. 

IV. Program Ace~ 

> State and local governments--

• Must ensure that individuals with disabilities are not excluded from services, 
programs, and activities because buildings are inaccessible. 

• Need not remove physical barriers, such as stairs, in all existing buildings, as long as 
they make their programs accessible to individuals who are unable to use an 
inaccessible existing facility. 

• Can provide the services, programs, and activities offered in the facility to individuals 
with disabilities through alternative methods, if physical barriers are not removed, 
such as --

• Relocating a service to an accessible facility, e.g., moving a public information 
office from the third floor to the first floor of a building. 

• Providing an aide or personal assistant to enable an individual with a disability to 
obtain the service. 

• Providing benefits or services at an individual's home, or at an alternative 
accessible site. 

• May not carry an individual with a disability as a method of providing program 
access, except in "manifestly exceptional" circumstances. 

4 .ADA Handbook 
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• Are not required to take any action that would result in a fundamental alteration in 

the nature of the service, program, or activity or in undue financial and administrative 

burdens. However, public entities must take any other action, if available, that would 

not result in a fundamental alteration or undue burdens but would ensure that 

individuals with disabilities receive the benefits or services. 

V. Integrated Progra~ 

> Integration of individuals with disabilities into the mainstream of society is fundamental to 

the purposes of the Americans with Disabilities Act. 

> Public entities may not provide services or benefits to individuals with disabilities through 

programs that are separate or different, unless the separate programs are necessary to ensure 

that the benefits and services are equally effective. 

> Even when separate programs are permitted, an individual with a disability still has the right 

to choose to participate in the regular program. 

• For example, it would not be a violation for a city to offer recreational programs 

specially designed for children with mobility impairments, but it would be a violation 

if the city refused to allow children with disabilities to participate in its other 

recreational programs. 

> State and local governments may not require an individual with a disability to accept a 

special accommodation or benefit if the individual chooses not to accept it. 

VI. Communications 

> State and local governments must ensure effective communication with individuals with 

disabilities. 

> Where necessary to ensure that communications with individuals with hearing, vision, or 

speech impairments are as effective as communications with others, the public entity must 

provide appropriate auxiliary aids. 

• "Auxiliary aids" include such services or devices as qualified interpreters, assistive 

listening headsets, television captioning and decoders, telecommunications devices 

for deaf persons (TDD's), videotext displays, readers, taped texts, Brailled materials, 

and large print materials. 

• A public entity may not charge an individual with a disability for the use of an 

auxiliary aid. 

> Telephone emergency services, including 911 services, must provide direct access to indi-

viduals with speech or hearing impairments. 

ADA Handbook 5 
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> Public entities are not required to provide auxiliary aids that would result in a fundamental 

alteration in the nature of a service, program, or activity or in undue financial and adminis-
trative burdens. However, public entities must still furnish another auxiliary aid, if available, 
that does not result in a fundamental alteration or undue burdens. · · 

VIl. New Construction and Alterations 

> Public entities must ensure that newly constructed buildings and facilities are free of archi-
tectural and communication barriers that restrict access or use by individuals with disabili-
ties. 

> When a public entity undertakes alterations to an existing building, it must also ensure that 
the altered portions are accessible. 

> The ADA does not require retrofitting of existing buildings to eliminate barriers, but does 
establish a high standard of accessibility for new buildings. 

• Public entities may choose between two technical standards for accessible design: 
The Uniform Federal Accessibility Standard (UFAS), established under the 
Architectural Barriers Act, or the Americans with Disability Act Accessibility 
Guidelines, adopted by the Departtnent of Justice for places of public accommodation 
and commercial facilities covered by title m of the ADA. 

• The elevator exemption for small buildings under ADA Accessibility Guidelines 
would not apply to public entities covered by title Il. 

vm. Enforcement 

> Private parties may bring lawsuits to enforce their rights under title Il of the ADA. The 
remedies available are the same as those provided under section 504 of the Rehabilitation 
Act of 1973. A reasonable attorney's fee may be awarded to the prevailing party. 

> Individuals may also file complaints with appropriate administrative agencies. 

• The regulation designates eight Federal agencies to handle complaints filed under 
title n. 

• Complaints may also be filed with any Federal agency that provides financial 
assistance to the program in question, or with the Departtnent of Justice, which will 
refer the complaint to the appropriate agency. 

IX. Complaints 

6 

> Any individual who believes that he or she is a victim of discrimination prohibited by the 
regulation may file a complaint. Complaints on behalf of classes of individuals are also 
permitted. 

ADA Handbook 
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> Complaints should be in writing, signed by the complainant or an authorized representative, 

and should contain the complainant's name and address and describe the public entity's 

alleged discriminatory action. 

> Complaints may be sent to --

Coordination and Review Section 
Civil Rights Division 
U.S. Department of Justice 
P.O. Box 66118 
Washington, D.C. 20035-6118. 

> Complaints may also be sent to agencies designated to process complaints under the regula-

tion, or to agencies that provide Federal financial assistance to the program in question. 

X. Designated Agencies 

The following agencies are designated for enforcement of title II for components of State and 

local governments that exercise responsibilities, regulate, or administer services, programs, or 

activities in the following functional areas --

(1) Department of A&Dculture: Farming and the raising of livestock, including extension 

services. 
(2) Department of Education: Education systems and institutions (other than health-

related schools), and libraries. 
(3) Department of Health and Human Sezyices: Schools of medicine, dentistry, nursing, 

and other health-related schools; health care and social service providers and 

institutions, including "grass-roots" and community services organizations and 

programs; and preschool and daycare programs. 
(4) Department of Housioe apd Urban Deyelo.pment: State and local public housing, and 

housing assistance and referral. 
(5) Department of Interior: Lands and natural resources, including parks and recreation, 

water and waste management, environmental protection, energy, historic and cultural 

preservation, and museums. 
(6) Department of Justice: Public safety, law enforcement, and the administration of 

justice, including courts and correctional institutions; commerce and industry, 

including banking and finance, consumer protection, and insurance; planning, 

development, and regulation (unless otherwise assigned); State and local government 

support services; and all other government functions not assigned to other designated 

agencies. 
(7) Depanment of Labor: Labor and the work force. 
(8) Department of Irapsponatiop: Transportation, including highways, public 

transportation, traffic management (non-law enforcement), automobile licensing and 

inspection, and driver licensing. 
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XL Technical ~istance 

8 

>- The ADA requires that the Federal agencies responsible for issuing ADA regulations provide 
"technical assistance." 

>- Technical assistance is the dissemination of information (either directly by the Department or 
through grants and contracts) to assist the public, including individuals protected by the ADA 
and entities covered by the ADA, in understanding the new law. 

>- Methods of providing information include, for example, audio-visual materials, pamphlets, 
manuals, electronic bulletin boards, checklists, and training. 

>- The Department issued for public comment on December 5, 1990, a government-wide plan 
for the provision of technical assistance. 

The Department's efforts focus on raising public awareness of the ADA by providing--

• Fact sheets and pamphlets in accessible formats, 

• Speakers for workshops, seminars, classes, and conferences, 

• An ADA telephone information line, and 

• Access to ADA documents through an electronic bulletin board for users of personal 
computers. 

>- The Department has established a comprehensive program of technical assistance relating to 
public accommodations and State and local governments. 

• Grants will be awarded for projects to inform individuals with disabilities and covered 
entities about their rights and responsibilities under the ADA and to facilitate 
voluntary compliance. 

• The Department will issue a technical assistance manual by January 26, 1992, for 
individuals or entities with rights or duties under the ADA. 

For additional information, contact: 

Office on the Americans with Disabilities Act 
Civil Rights Division 
U.S. Department of Justice 
P.O. Box 66118 
Washington, D.C 20035-6118 
(202) 514-0301 (Voice) 
(202) 514-0383 (TDD) 
(202) 514-6193 (Electronic Bulletin Board). 

ADA Handbook 
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Foreword 
The Americans with Disabilities Act. has set our sights on removing the barriers that deny 

individuals with disabilities an equal opponunity to share in and contribute to the vitality of Ameri-

can life. The ADA means access to jobs, public acconunodations, government services, public 

ttansponation, and teleconununications - in other words, full participation in, and access to, all 

aspects of society. 

Through the provision of technical assistance, such as this manual, we hope to achieve our 

goal of making the ADA 's promise of equal opportunity for individuals with disabilities a reality 

while holding costly litigation to a minimum. We anticipate that many of the barriers facing indi-

viduals with disabilities will disappear through the sincere, inf ormcd effons of Americans to volun-

tarily comply with the ADA. 

We in the Civil Rights Division wholehcanedly share the goals of the ADA and have com-

mitted ourselves to implementing and enforcing this landmark civil rights legislation in the fairest, 

most effective manner possible. 

John R. Dunne 
Assistant Attorney Gtneral 
Civil Rights Division 
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POSTAL SERVICE 

39 CFR Part 111 

Nonmallablllty of Deceptive 
Solicitations 

AGENCY: Posto! Service. 
ACTION: Finni rule . . 

SUMMARY: The Postel Servlco le 
nmending Its regulntlone on aolicllotloua 
deceptively Implying Federal 
connecllun, oppruvol, or r.mloraement. 
The purpose of thn omemlmenl la merely 
lo renecl that, oe provided by recent . 
leRielotlon, the moiling of any 
eolicitotion not satisfying the 
regulntlone' requirements con11titutea 
prima facie evidence thnt the anti-fnlse-
represenlntions provision11 of 39 U.S.C. 
JOOS hnve been vlolnled. 
EFFECTIVE DATE: Auguel 1, 1991. 
FOR FURTHER INFORMATION CONTACT: 
Mr. John F. Ventreeco, (202) 208-3005. 
SUPPLEMENTARY INFORMATION: On Moy 
O. 1!l!Jl, the Posto! ScrviGe ndopled . 
regulntion11 (50 FR 21301, as corrected ot 
!iO FR 23730) implementing the Deceptive 
Mailings Prevention Act of 1000 (Public 
Lnw No. 1Ul-{i24, Nuvr.mber 6, 1900). 
The Act added new subsections lo 
sr.ction 3001 of title 30, United Slntea 
Code. These subsecllone deal with any 
solicilnlion bye nongovernmental entity 
containing terms or eymbola thnt 
reasonably could be Interpreted or 
construed as implying e Federal 
Govr.rnmcnt connection, epprovul, or 
endorsement. 

If the soliciting entity does not have 
such connection, approval, or 
endorsement, the solicitation la 
nonmalloble unless it: (1) Ia contained In 
n pulillcotlon the nddrr.ssee hus ordered, 
1111d Is 11nl on behalf of the puhlleher; or 
(Z) di1>pl11y11 preRcribcd dleclnimerR, bolh 
on tin r.nvt!lope or ouleidr. cover or 
wroppcr·, nntl on the fnce or the 
sulir.itolion Itself. Further legislation 
(Public Low No. 102-71, July 10, 1091) 
hns mode the moiling of any such 
nunmniloble eolicitelion octionnblc RS a 
fnl11e-repreeentalion scheme, ond prima 
faciP. evidence lo support the Po11lol 
Service's issuing the rcmedinl orders 
uulhorizr.d by section 3005(11) of tillu 39, 
United Stat1:s Code. Section 123.421 of 
the implementing regulutluns Is being 
umcndr.tl to reflect this legislation. 

Accordingly, the Postal Service adopts 
lhc following omemlment lo port 123 of 
the Domestic Moil Mnnuol, which Is 
tncorpornlr.d by reference In the Code of 
Federal Regulollons. See 39 CFR 111.1. 
List of Subjects in 39 CFR Part Jtt 

Ponlnl Service. 

PART 111-[AMENDEDJ 
1. Tho authority cltollori for pnrt 111 

contlnuoa to rood as follows: · .. 
Authorlly: II U.S.C. 552 (o): 39 U.S.C. 101, 

401.403,404,3001-3011,3201-3219,3403-3400, 
3621, 5001. 

PART 12l-NONMAILABLE MATTER-
WRITIEN. PRINTED, AND GRAP.,IC 

2. In § 123.421, Insert the following 
nentr.nce aftnr the first sentence: A 
nonconforming solicitation constitutes 
primu f111:ie ovldoncf,l of vlul11llon of 3U u.s.c. 3005. . 

A tronemittal letter making this 
·change In the Domestic Mall Munuol ' 
·will be published and lronsmilted 
nutomaticnlly lo subscribers. Notice of 
Issuance of the trensmillal lctter will be 
publi9hcd In the Federal RegiRtor oo 
provitlcd by 39 CFR 111.3. 
Slanloy F. Mlrea, 
Assistant General Counsel, Legislative 
Division. · ,. · 
(FR Uoc. 01-10160 Fllm.17-31-01: 0:45 om) , 
BIWNQ COD£ 7711>-12-11 

FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Parts O and 64 
[CC Docket No. 9cr671; FCC 91-213) 

Telecommunlcallona Services for 
Hearing and Speech Disabled 
AGENCY: Federal Communlcotlona 
Commies ion. 
ACTION: Final rule. 

SUMMARY: Part o of the rules of the 
Federal Communications Commission 
(Commission) governing "Commission 
Orgnnlznllon", 47 CFR port O, and 

· Rubpnrt F of port 64 titled "Furnishing of 
C1111lumcr Premises Equlpnumt and 
Relulcd Sllrvlcr.a Needed by Persona 
with Impaired Hearing, Speech, Vision 
or Mobility", 47 CFR 64, are emended as 
Rel forth In this Report and Order (R&O). 
The purpose of the R&O le to Implement 
title lV of the AmericRna with 
Disabilities Act of 1900 (ADA) which 
amends title U of the Communlcotlona 
Act of 1934, ee nmendod, by eddinR new 
section 225, omentllng existing section 
711, and conforming sections 2(b) and 
22l(b). See Public Law 101-330, 104 Slot. 
327, 3116--09 (July 20, 1990). Tille IV 
mnndotes that the Commission 
prescribe regulations to Implement 
Rection 225 not later than one year ofter 
thr. ADA'e enoclmcnt du ta of July 20, 
1090, and requires each common carrier 
providing telephone voice transmission 
eurvicea lo provide, throughout the area 

ln which It offers service; 
telccommunlcatlone roloy services 
(TRS) for lndlvldunls with hoarlng or 
speech dla11bllltlea, not later thon three 
years after the ADA'a enactment dat• 
EFt"ECTIVE DATE: September 30, 1991. 
FOR FURTHER INFORMATION CONTACr. 
Lindon. Dubroof, (io2) 634-1808 fVoir:ej 
ond (202) 634-1056 (TI). 
SUPPLEMENTARY INFORMATION: Thia 
eummurlzea the Commission's R&O ln 
the molter of Telecommunications 
Survlcoa for Indlvlduola with I leorlng 

· ond Speech Dlsobillllea, and the . 
Americana with Dlenbllltiea Act of 1990 
(CC Docket oo-571, FCC 91-213 adopted 
July 11, 1991 and released July 26, 1991. 
The R&O end supporting file may be 
examined In the Commission's Public 
Reference Room, ruom 239, 1919 M 
Street, NW., Washington, DC, during 
businr.ee hours or purchased from tho 
duplicating contractor, Downtown Copy 
Center, 1114 21st, NW., Washington, DC 
200:10, (202) 462-1422.1110 R&O nlao will 
be publtehed In the FCC Record. 

ThlR proceeding wna Initiated by the 
Commission's Notice of Proposed 
Rulr.moking (NPRM} In CC Docket 90- · 
671, FCC 00-376, 6 FCC Red 7187 (1990), 
[55 FR 60037, December 4, 1990], which 
proposed amendments to ports 0 end 64 
. of Ile rules to Implement title IV of the . 
. ADA. TI1e ADA provides a clear · 
national mendole for the ellmlnatlon of ·.· 
discrimination agolnel Individuals with · 
diRobllltlea and ensures that the 
Commleslun ploy en active role In 
enforcing the standards established In 
title IV. The primary purpose of title IV · 
le to further the Communlcalio1111 Act'1 . 
goal of unhieranl telecommunications · '; 
eervlcea by ensuring that Interstate and 
lntrnelole TRS are ovniloble nationwide, 
to the extent poaelblo and In the moat 
efficient manner, lo lndlvltluola In the 
United Sluice with hearing or speech 
disabilities. 

In its NPRM, the Commission 
proposed minimum standards designed 
to Implement the provisions of title JV. 
Interested parties were Invited lo offer 
alternative language, additional 
provisions, or any other suggestions that 
might foster the intent of Congress to 
bring functionully equivalent 
telecommunications services to 
lndivlduuls with hearing or speech 
disabilities. After reviewing the sixty-· 
one comments and/or reply commente 
submitted by Interested parties, the 
Cominission hos modified eome of the 
proposed rules and fashioned a 
comprehensive set of rules which (a) set 
forth tcrmlnolo11y and definitions: (b) 
prescribe operallonnl, technical, and 
fun<itlonnl minimum Rlanderda required 
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or nil TRS providera; ond (c) delineate 
the st11tr. ccrtiflcnllon prucr.ss. The rules 
ore mode a part of this publication. 
Roqucst for Comments on Funding 
Mechanisms 

The J\DJ\ mnndotes thnt the 
Commission prescribo regulations 
governing the jurtstllcllonal acpnrolion 
or costs, ontl thot costs caused by 
Interstate TRS be recoveretl from ell 
subscribers for every inters la le service 
ond costs cousr.d by intrnstalc THS be 
rccovr.rcd from thc.intraslnte 
jurisdiction. The majority of commcnlera 
concur that exlelinR accounting and 
ecpnrnlione rules Are adequate to deal 
wilh lntenilete rclny Gr.rvices. In order to 
11r.hievc the 11onls of the J\DJ\ without 
unnecesRnrily cJisrupling TRS as 
currently provided. the Commission 
finds that current seporolions rules ore 
n<lequalo. I lowever, the record le not 
n<lcqunte lo determine o specific co11t 
recovery mechanism. Thr.refore, the 
Cummifrnion Reeks 11pecific proposals 
from interested pnrlicn on cost rcc:o\•cry 
lo be submitted lo the Common Carrier 
Durr.nu no Inter than no dayll from the 
release dole of Ihle Rl'tO. Responses lo 
these proposals chall be filed not later 
than 30 days therenfler. All proposuls 
end other commenlo muRt reference CC 
Dockr.t No. !J{}-571. In pnrliculor, parties 
should address various proposed 
fundin!! mechanisms and both the 
ntlvnntnges and disodvontngcs of ench 
proposnl, Including rel11llve 
udministrntlve cost a of various 
mechnniams. the likely relative costs 
that would be borne Ly various 
Interstate carriers undr.r each proposnl. 
nnd the lrnpact on quality. If all)', of the 
proposals. lbe Commission notes that In 
lhis proceeding some commenters have 
nrgued thnt the coel11 assudalr.d with 
interntate relay services should be 
shored. These commenters mui1t mnke a 
well ren~oned showing thnt self-funding 
would be innpproprlute. The 
Cornnii~sion ts also especinlly Interested 
in learning ohout different possible 
funding mechnnisma from the 
experiences of the stoics. 
Finni Rngul11tory Flexibility Annly11i11 

Jlur:rnnnl lo the Rl'gulatory Flexihilily 
/\cl or l!JllO, 5 U.S.C. Rer.tion 001, el ,r;eq., 
th1? Comrnl~sion'n finul nnnlyRill in thl11 
Heporl and Ordr.r iR ns fullo~vs : 

I. Need a11d Purpose of This Actio11 
This Report nnd Order amends tho 

Cummisaion·a rules to require that e11ch 
common carrier engaged tn interstate 
nnd/or tntro11tute telephone voico 
tron11misalon services ahnll. no Inter 
thnn July 20, 1993, pro\'ide 
telecomm11nicatio1111 relay scrvicu11 

throu!!hout the orea In which It offer11 
1wrvice. The rule amendments nro 
required by the Americana with 
DienbilltioR Act of 1990, whlch. lllter 
alia, odds section 225 to the 
communications Act of 1934, as 
amended, 47 U.S.C. 225. The rules are 
Intended lo ensure that interstate end 
lntreatete telecommunicnllons relay 
services ore available, to the extent 
possible and in the moat efficient 
mnnner, to perRona In the United Stoica 
with speech ond/or hearing dieublllliea. 
JI. Summary of Issues Raised by the 
Public Comments in Respo11se to the 
/11itial Regulatory Flexibility Analysis 

No comments were submitted In 
direct rneponso to the Initial Regulatory 
Flexibllily Analysis. 
Ill. SiJJnificant Alternatives Cunsiclerod 

The notlco of proposecJ rulemaking In 
thla proceeding (55 FR 50037, December 
4, 1990) offered eeverol proposals and 
requested comments ee well ne the 
views of commenlers on other 
possiLilltlce. The Commission hus 
conaitlcrcd nil comments, and hn11 
adopted most of Ila proposals In 
olidilion tu some alternatlv11e 
recommended by commenlere. The 
Commission considers Its Report and 
Order to be the most reasonable course 
of action under the mandate of aecllon 
225 of the Communications Act. 
Paperwork Reduction Act Statement 

Average rr.portlng burdens for the 
cullectlona of lnformelion are estimated 
us follows : 

Stole certification: Respondent burden 
for complying with the certification 
requirement la 160 hours per 1ubmiselon. 
Cerlificntlon remoln11 In effect for fivn 
years: one year prior lo expiration of 
certificnllon, a stole may apply for 
renewal 011 prescribed in the 
CommiBBlon"s rules. 

Complaints: Five burden houn to file 
e complaint. 

The foregoing estimates Include the 
time for reviewing lnalructionR, 
scorching existing data sources, 
gathering end maintnining the data 
nr.eded, end complellng and reviewing 
the collections of informnllon. Send 
comments rl'gnrdlnR hurtlcn e!ltlmoles or 
any other aspect of the collecllons of 
information, lncludln!! BUR&C&llons for 
reducing the burdens, to the Fetlerol 
Communications Commission, Office of 
Managing Director, Paperwork 
Reduction Project (3ooo--046:1), 
Wnshlngton, DC 20554, and also to the 
Offico of Management and Budgol, 
Paperwork Reduction Project {3000-
04foJ), Washington, DC 20503. 

Ordering Clou101 

Accordingly, It is Ordereci That, 
puraunnt to sections 1, .4~1), 4(1J, 201-205, 
225 end 403 of the Communlcallon1 Act 
of 1934, as emended, ports 0 and 64 of 
the Cummiseion'a Rules nnd Regulation11 
aro amended os art forth below, 
effective 00 days oftl'?r publlcollon In the 
Federal Register. 

It is Further Or.dcred. That specific 
proposnla from lnlr.re11led pnrUe11 on 
coal recovery shnll be 11ubmilled to the 
Common Carrier Uurcnu, referencing CC 
Docket Nu. 00-571, no later than 00 duya 
from the releoRe date of this Report end 
Ordc;r, and responses tu the&e proposals 
shall be filed not Inter thnn 30 doye 
therenftcr. 

It la Further Ordered. TI1ut auU1urily is 
delegRled lo the Chief. Common Carrier 
lJurcau to Implement the alole 
cerliflcnllon and complnlnt process 
provided In the rulca adopted herein, 
and to review specific prupoenls on cost 
recovery mer:hnnlsms submilled by 
Interested parties. 

II la Further Ordered, Thul, pursuant 
lo the requirements of section 004 or the 
Rrgulelory Flexibility Act, 5 U.S.C. 004, 
the Secretory slmll: (n) Make copies of 
this Report end Otdr.r evoileble lo 
member11 of the pul.ilic end (b) shall 
cnusc o summnry of this Report and 
Order to be published In U1e Federal 
·Regletor which shell Include o elulemenl 
dr.acriblng how members of the public 
may obtain such copies. n1e Secretary 
ehnll aleo provide a copy of thla Report 
end Order lo each elate utlllty · · · 
commlaaion. 

Ust of Subjoct11 

47CfllPartO 
Organization end functions 

(Government egcncie11). 

47 CFR Part 64 
Communlcellons common carriers. 

lndivldunla with hearing and speech 
disobllitles, Telecommunlcotlon1 relay 
services. 

Amended Rules 

Pnrl11 O end 64 of the Commieslon'e 
Rulr11 nnd Regulations (chnpler I of title 
47 or the Code of Federal ReRulnlione, 
porla 0 and 04) are amended as follows: 

PART 0-COMMISSIOH 
OAGANIZA TION 

1. The authority citation for port 0 le 
revised to reed aa follows: 

Authority: See. 5, 48 Stal 1008. aa 
emended: 47 U.S.C. 155, 225, unle11 otherwt1e 
notr.d. 

~.. I • ' ; 

. ~ ·' . .. . . .... . 
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Z. Section 0.91 le emended by adding 
new purugreph (m) to rc11d us follows: 

D 0.111 Funct1on1 of th• Bureau. 

(m) Acta upon molters Involving 
.decommunicalione reloy services 
complaints and certification. 

PART 64-MISCELLANEOUS RULES 
RELATING TO COMMON CARRIERS 

1. The authority cllntlon for port 64 Is 
revised to rend as follows: 

Authority: Section 4, 40 St111. 1066, H 
amended; 47 U.S.C. 154, unleaa otherwlH 
noted. Interpret or 11pply 1ec1. 201, 210, 225, 48 
Slat. 1070, aa amendi:d. 1077; 47 U.S.C. 201, 
218. 225 unleu otherwise nolt~. 

2. SuLport F of port 64 (consisting of 
~ § 64.001-64.00U) is revised in Its 
entirety to re11d as follows: 
Subpart F-Telecommunlc1tlona Rel1y 
ServlcH 111d Related Cu1tomer Preml101 
Equipment for Per1on1 Wllh Dlaablllllea 
Sec. 
64 .001 UeOnltlona. 
64 .602 Jurisdiction. 
64 .00J Provision of 11ervice1. 
&1 .604 M11ndolory minimum atanderda. 
&1.005 Stele certiflculion. 
64.006 Furnishing related cuatomer preml1e1 

equipment. 
64.807 Provtalon of hearing aid compatible 

lelephonea by exchange carriera. 
64.608 Enforcement of reluted cuatumcr 

premiJlc1 equipment rule11. 

Jbpart F-Telecommunlcatlon• Relay 
~ervlcea and Related Customer 
Premises Equipment for Persona With 
Dlsabllitloa 

D U.601 Oeflnltlona. 
Aa used in this subpart, the following 

definitions apply: 
(1) American Sign Language (ASL): A 

visual language Lased on hand ahape, 
position, movement, and orientation of · 
the hands in relation to each other and 
the body. 

(2) ASCII: An acronym for American 
Standard Code for Information 
lnterexchange which employs an eight 
bit code and can operate at any 
stondard transmission baud r11te 
includlnR 300, 1200, 2400. and higher. 

(3) llaudot: A aoven bit code, only five 
of which are lnfonnatiun bits. Daudot la 
used by soma text telephones to 
communicate with each other at a 45.5 
baud rate. 

(4) Common carrier or carrier: Any 
common carrier engagr.d in interstate 
communication by wire or radio aa 
defined ln section S(h) of the 
Communic1ttlon1 Act of 1934. as 
emended (the Act), and any common . 
carrier engaged In lntra1te1te . . , . 

<JmmWllcaUon by riilre or radio. . 1 .. ;, . •• . , 

notwithstanding acctlona Z(b) and 221(L) 
of the Act. 

(5) Communications aHislenl (CA): A 
por11on who tranalllerotca conversation 
from text to voice and from voice to text 
between two end users of TRS. CA 
supcracdca the term "TDD operator." 

(6) Heoring curry over (HCOJ: A 
reduced form ofTRS where the person 
with the speech dis11bility Is oble to 
listen to tho other end uaer ond, In reply, 
the CA spoaka the text as typed Ly the 
person with the speech disability. Tho 
CA does not type any conversation. 

(7) Telecommunicolions relay services 
(TRS): Telephone transmission services 
that provide the ability for an individuul 
who hos a hearing or speech ditrnLllily 
to engage in communlcotion by wire or 
rodio with o hllorlng lndlvlduol in a 
manner that la functionally equlvolenl to 
the ability of an individual who does not 
have a hearing or speech disability to 
communicate using voice 
communication services by wire or 
radio. Such lcnn Includes services that 
enuble two-way communication 
between an individual who uses a text 
telephone or other nonvolce tenninul 
device and an individual who does not 
use such a device. TRS aupersedcs the 
terms "dual party relay system," 
"message relay services," and "TDD 
Reloy." 

(8) Text telephone (TI"): A machine 
thot employs graphic communicolion In 
the transmission of coded signols 
through a wire or radio communicotlon 
system. TT supersedes the term "TIJD" 
or "tclecommunicaliona device fur the 
deof." 

{9) Voice carry over (VCO): A reduced 
form of TRS where the person with the 
hearing disability la able to speok 
directly to the other end user. The CA 
types the response bock to the person 
with the hearing dlsablllty. The CA does 
not voice the conversation. 

D 84.602 Jurladlctlon. 
Any violation of thla aubpart by 1my 

common carrier engaged In lntreslate 
conununicallon ahall be subject to the 
same remedies, penalties, and 
procedures us ere applicable to a 
violation of the Act by a common carrier 
engo~ed In Interstate communlcotlon. 

§ 64.603 Provision of 11rvlce1. 
Each common carrier providins 

telephone voice transmlHion services 
shall provide, not l11ter than July 26, 
1993, In compliance with the regulations 
prescribed herein, throughout the area in 
which II offers acrvlces, 
telecommunlcallona relay aervicea, 
Individually, through dosigneea, through 
a competitively •elected vendor, or In 
concert with othercarrlera .. A common 

carrier shall be considered lo be In 
compliance with these rcguiullon11: 

(u) With respect lo introstote 
telecommunicullons rciuy scrvlcOI In 
uny atute that does not hove a certified 
progrum under § 04.005 and with respect 
to inlerslute telecommunications reluy 
services, If such common carrier (or 
other entity through which the carrier 111 
providing 11uch rcloy services) la In 
compliunce with t 64.004; or 

(b) With respect lo lntruslulo 
telecommunications reluy services In 
nny stoic that hos a certified program 
under § 64.005 for such slutc, if such 
common carrier (or other entity through 
which the carrier io providing such rcluy 
services) ls in compliance with the 
progrum certified under § 64.U05 for such 
stoic. 

§ 64.604 Mandatory minimum atandarda. 

(a) Operational standurds. 

(1) Communlcotlons oRsistant (CA). 
TRS providers ore responsible for 
requiring that CAs be sufficiently 
trained to effectively meet the 
epecl11llze<l communicotions needs of 
lndivlduols with hearing ond speech 
disobilities: and that CAs hove 
competent skills in typing, grammar, 
spelling, interpretation of typewritten 
ASL, and famillority with hearing ond 
speech disubility cultures, Jonguugcs 
and etiquette. 

(Z) Confidenti11lity end convers11tion 
content. Consistent with the oLligatiuns 
of common currier operators, CAs ore 
prohibited from disclosing the content of 
any relayed conversation regardless of 
content and from keeping records of the 
content of any conversation Leyond lho 
duration of a coll. CAe arc prohiLitcd 
from lntenllonolly altering a rcluycd 
conversation and must relay oil 
conversation verbatim unless the relay 
user specifically requests 
summarize lion. 

(3) Types of calls. Consistent with tho 
oLligolions of common carrier operators, 
CAe are prohiLilcd from refusing single 
or sequential c111ls or limiting the length 
of coil11 utilizing reluy services. TRS 
shall be cop11ble of handling any type of 
coll nonnally provided by common 
cnrrien and the lJUrdcn of proving tho 
Infeasibility of hondling ony type of c11ll 
will be placed on I.he carriers. Providers 
ofTRS are permitted to decline to 
complete a call because credit 
uuthorizollon 11 denied. CAs shall 
hondle emergency calla In the same 
manner ua they handle any other TRS 
calla. 
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(b) Technical standards. 
(1) ASCII and Bnudot. TRS shall be 

capable of communicating wilh ASCII 
and Daudot formal, at any speed 
generally In use. 

(2) Speed of answer. ms shall lncl~de 
adequate staffing to provi~e callers ~1th 
efficient access under proiectcd caOmg 
volumes, so lhat the probability of a 
busy response due to CA unovoilubilily 
shall be functionally equivalent lo what 
a voice caller would experience in 
attempting to reach a party through the 
voice telephone network. TRS shull, 
except during network failure. answer· 
85% of all calls within 10 seconds and no 
more than 30 seconds shall elapse 
between receipt of dialing information 
end the dialing of the requested number. 

(3) Equal access to interexchonge 
carriers. TRS users shall have access to 
their chosen lnterexchenge currier 
through the TRS, end lo all other 
operator services, to the same extent 
that such access is provided to voice 
users. 

(4) ms facilities. TRS shall operate 
every duy, 24 hours e day. TRS shall 
huve redundancy features functionally 
r.quivulent to the equipment in nurmnl 
c1!ntrul offices, Including uninlerruptible 
power for emergency use. TRS shall 
transmit conversations between TT and 
voice callers in real time. Adequate 
network facilities nhall be used in 
conjunction with TRS so that under 
projected calling volume the probability 
of a busy response due to loop trunk 
congestion shall be functionally 
equivalent to what a voice caller would 
experience in attempting to reach a 
party through the voice telephone 
network. 

(5) Technology. No regulation set forth 
in this subpart is intended to discournge 
or impair the development of improved 
technology that fosters the avuilobility 
of telecummunicolione to person wllh 
disubililies. VCO and HCO technology 
arl! required to be standnrd features of 
TRS. 
(c] Functionnl alandnrds. 

(1) Enforcement. Subject to § 64.603, 
the Commission shall resolve eny 
complnfnt alleging a violation of this 
section within 100 days after the 
complaint is filed. 

(2) Public access to Information. 
Carriers, through publication in their 
directories, periodic billing Inserts, 
placement of TRS instructions i~ 
telephone directories, lhrough d1rec.tory 
assistance Rerviccs. and Incorporation of 
Tr numbers In telephone directories. 
sha1l assure that cnllera in their service 
areua are aware of lhe availability and 
u~e ofTRS. 

(3) Rates. TRS users shall pny rates no 
greater than the rntes pnld for 
functionally equlvnlent voice , 
communication services with respect to 
such factors as the duration of the call, 
the time of duy, and tho dlstnnce from 
the point of origination to the point of 
tcrmina>.km. 

(4) Jurisdictional separation of costs. 
(i) General. Where appropriate, costs 

of providing TRS shell be separated In · 
accordance with the jurisdictional 
separation procedures and standards set 
forth in lhe Commlasion'a regulations 
adopted pursuant to section 410 of the 
Commuriicotions Act of 1934, as 
amended. 

. (ii) Cost recovery. Coats caused by 
interatate TRS shall be recovered from 
all subscribers for every Interstate 
service. Costs cauaed by intrastate TRS 
providers shall be recovered from the 
intrastate jurisdiction. In a state lhat has 
o certified program under § 64.005, lhe 
state agency providing TRS shnll. 
through the state's regulatory ngency, 
permit a common carrier to recover 
costs Incurred In providing TRS by a 
method consistent with the requirements 
of this section. 

(5) Complaints. 
(i) Referral of complaint. If a 

complaint to the Commission alleges a 
violation of this subpart with respect to 
lntrastnte TRS within a state and 
cerlificntlon of the program of such state 
under § 64.605 Is in effect, the 
CommiB11ion shall refor such complaint 
lo such state expeditiously. 
. {ii) Jurisdiction of Commission. After 
referring a complaint to a state under 
paragrnph (c)(5)(i) of this section, or if a 
complaint is filed directly with a state, 
the Commission shall exercise 
jurisdiction over such complaint only if: 

(A) final action under such slate 
program has not been taken within: 

(1) 180 days ofter the complaint ls 
filed with such slate; or 

(2) a shorter period as prescribed by 
the regulations of such state; or 

(B) the Commission determines that 
such state program is no longer qualified 
for certification under § 64.605. 

(iii] Complaint procedures. 
(A) Content. A complnint shall be In 

writing, addreseed to the Federal 
Communications Commission, Common 
Carrier Bureau, TRS Complaints, 
Washington. DC 20554, or addressed to 
the appropriate state office, and shall 
contain: 

(1) the name and address of the 
complainant, · 

(2) the name and addre88 of the 
defendant against whom lhe complaint 
la made, 

(J) a complete statement of the facts, 
Including supporting data, where 

avallnble. showing that such defendant 
did or omitted to do anything in 
contravention of this subpart, and 

(4) the relief sought. 
( (BJ Amended complaints. An 

amended complaint selling forth 
transactions, occurrences or events 
which have happened since the filing of 
the original complaint and which relate 
to lhe orlgl11ol cause of action may be 
filed with the Commission. 

(C) Number of copies. An original and 
two copies of nil pleadings shall be llled. 

(D) Service. 
(1) Except where a complaint ie 

referred to a state pursuant to 
§ 64.604(c](5)(i], or where a complaint ls 
filed directly with a state, the 
Commission will serve on the nnmed 
party a copy of nny complaint or 
amended complaint filed with ii, 
together with o notice of lhe filing of the 
complaint. Such notice shall coll upon 
the defendant to satisfy or answer the 
complaint In writing within the time 
specified in said notice of complaint. 

(2) All subiiequent pleadings and 
briefs shall be served by the filing party 
on all othr.r parties to the proceeding in 
accordance with the requirements of 
§ 1.47 of this chapter. Proof of such 
service shall also be made in 
accordance with lhe requirements of 
said section. 

( (E) Answers to complaints and 
ame111.lcd complaints. Any party upon 
whom a copy of a complaint or amended 
complaint is served under this subpart 
shall serve an answer within lhe time 
specified by the Commission in its 
notice of complaint. The answer shall 
advise the parties and the Commission 
fully and completely of the nature of lhe 
defense and shall respond specifically to 
all material allegations of lhe complaint. 
In coses Involving allegations of harm, 
tho answer shall indicate what action 
has been token or is proposed to be 
taken to stop the occurrence of such 
harm. Collateral or immaterial Issues 
ahull be avoided in answers and every 
effort should be made to narrow the 
Issues. Mattera alleged as affirmative 
defenses shull be separately stated and 
numbered. Any defendant foiling to file 
and serve an answer within the time 
and In the manner prescribed muy be 
deemed in default. 

(F) Replies to answers or emenu~d 
answers. Within 10 days ofter service of 
an answer or an amended answer, a 
complainant may file and serve a reply 
which shall be responsive to matters 
contained in such answer or amended 
answer and shall not contain new 
matter. Failure to replr wlll not be . 
deemed an admission of any ellego llor\ 
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contained ln such answer or nmended 
answer. 

(G) D1:feclh1e pleadings. Any pleading 
filed in a complaint proceeding that is 

tin substanti1£l.confonnity with the : 
-4uirements of ttje applicable rules ln 

this subpnrt riiay '?e' dismissed. 

§ 64.605 State c:ertlflc.Uon. 
(a) State documentation. Any state, 

through Its office of the govempr or 
other delegated executive office 
empowered to provide TRS. desiring to 
est1tblit1h 11 slnte program unifor thi11 
section ah11ll 11ul..unil. not lttter thun 
October 1, 1992, documentation lo the 
Commission addressed to the Federul 
Communications Conunis8ion. Chief, 
Common Carrier Dureau, TRS 
Certifcalion Progrum, WushinRton. DC 
20554, and captioned "TilS Stale 
Ccrtiflcutlon Applicutlo11." All 
documentation shall be submitted in 
nurrutlve form, shull cleurly describe the 
stute program for implementing 
intrastate TRS, and the procedures and 
remedies for enforcing uny requirements 
imposed by the state program. The 
Commission shall give public notice of 
states filing for certification Including 
notification in the Federal Register. 

(b) Requirements for certification. 
After review of state docwnentation, the 
Commi88ion shall certify, by letter, or 
order, the state program if the 
Commission determines that the state 

-tification documentation: 
.1) Establishes that the state program 

meets or exceeds all operatiomil, 
technical, and functional minimum 
standards contained in § 64.604; 

(2) Eatablishes that the 11t11te program 
makes available adequate procedures 
und remedies for enforcinH the 
requirementa of the slate program; and 

(3) Where a state program exceeds the 
mundatory minimum st11ndard11 
contained In § 64.6CH, the 11tate 
establishes that its program in no way 
conflicts with federal law. 

(c) Certlficution period. State 
certification shall remain in effect for 
five years. One year prior to expiration 
of certification, a state may apply for 
renewal of its certification by filing 
documentution as prescribed by 
para!!raphs (n) and (b) of this section. 

(dj Method of funding. Except as 
provided in § 64.604, the Commission 
shall not refuse to certify 11 state 
program based solely on the method 
such stale will implement for funding 
intraalale TRS. but funding mechanisms, 

after notice and opportunity for hearing, 
the CommiR8ion determines thot such 
certification i8 no longer warranted. In a 
slute whose program has been 
suspended or revoked. the Commiuion . 
shall take such steps as may be · 
necessary, consistent with this subp.art. 
to ensure cont!ndly ofTRS. 

§ 64.606 Fumh1hlng related cuatomer 
preml•e• equipment. 

(a) Any communlculior1s common 
carrier m11y provide, under tariff, 
customer premises equipment (other 
thun hearing aid computible telephone11 
as defined in part 68 of this chuµter, 
needed by persons with he11ring, speech, 
vision or mohility disabilities. Such 
equipment mey be provided lo per&ons 
with tho110 di1111hilitio11 or to 111111oci11tions 
or Institutions ~ho require such 
equipment reHulurly to communicate 
with per8ons with disabilities. examples 
of such equipment include, but are not 
limited lo, artificial larynxes, bone 
conductor receivers and TTs. 

(b) Any carrier whir.h provides 
telecommunications devices for persons 
with hearing and/or speech disabilities. 
whether or nut pursuant to tariff. shall 
respond lo tmy inquiry concerning: 

(1) The availability (including genera.I 
price levels) of Tis using ASCil, Bnudot, 
or both formats; and 

{2) The compatibility of any TT with 
other such devices and computers. 

§ 64.607 Provlslon of heanng aid 
compallble t.llephonea by exchange 
carriers. 

In the absence of alternative suppliers 
in an exchange area, an exchange 
carrier must provide a hearing aid 
computible tc:lephone. 1111 defined in purl 
68 of thls chapter, and provide related 
installation und maintenance services 
for such telephones on a detariffed basis 
to any cwitomt:r with a hearing 
disability who requests such equipment 
or services. 

§ 64.608 Enforcement of rolated customer 
premlaea equipment rule11. 

Enforcement of C § 64.606 and 64.607 '8 
delegated lo those state public utility or 
public service commissions which adopt 
those sectloiu and provide for their 
enforcement. 

If 111beled, shall be lubeled in u manner Feder11l Communlcatlon11 Commission. 
that promote national underst1mding of WIWam F. Caton, . 
TRS and. do not 9ffend lh11 public. Acting Stteretary. 

(11) Susp11nsion or rovocation of . . . 
rerllflcation. ·~e Commission may .: . . . ·,. [FR I?oc. 91-lStSS Flied 7-31-91; 8'65 am) 

pend or revoke such certifica lion if, ;. , . · 91WHG COOE 111:i-e1-u . , , , . ,; ...•.. 1 .. . 
' \ ' . . 

47 CFR Part 73 

(MM Docket No. 91-117; RM-76701 

Radio Broadcasting Services; 
Ed;ew~ter, FL 

AGENCY: Federal Communications 
Commlss1on. 
ACTION: Final rule. 

SUMMARY: Th i11 document substitutes 
Channel 22tiC3 for Channel 226A al 
falguwuter, F'lorldu, und modifies tlui 
con11truction permit (UPI l~t!IHUOMI) to 
specify oporai lion on lhe higher class 
r.hunncl. al th e request of ui:Haro Rudio, 
Ltd. See 56 FR H1627, April 30, Hl91. 
Channel 22UC3 can be allotted ta 
Edgewater ill compli11nce with the 
Cornmission'111 minimum di11llrnce 
11cpurutlon re:quln:mcnt11 ut thu 11ilo 
specified in tl1e construr.tion permit, 
with u 11itc rastriction of t!.4 kilometers 
(5.2 miles) s~uth of the community. The 
coordinutes a re Nortl1 Latitude 28-54-52 
and West Lon gitude 8(}-53-rn. With this 
action, this p.roceeding is terminated. 
EFFECTIVE D.llTE: September 9, 1001. 
FOR FURTHERl INFORMATION CONTACT: 
Nancy J. WHll is, Ma1111 Media Dureau, 
(20l) U34-{15310. 
SUPPLEMENTARY INFORMATION: This is a 
synopsis of lfile Commission's Report 
and Order, MM Docket No. 91-117, 
adopted July 17, 1991, and released July 
26, 1991. The full text of this Commission 
decision ls uivailablc for inspection und 
copying durir.ig normal business hour& in 
the FCC Doclets Brunch (Room 230). 
191!) M Street. NW .• Washington, DC. 
The complete text of this ded11ion muy 
also be purcinased from the 
Commission'$ copy contractors, 
Downtown Copy Centt!r, (202} 452-1422. 
1714 21st Stieet, NW., Washington, DC 
zoo:m. 
U11t of Subjeitta in 47 CFR Part 73 

Radio bro11dcasting. 

PART 73-{AiMENDED] 

1. The authiority citation for part 73 
continues to i:reud as follows: 

Authority: 41' U.S.C. 154, 303. 

§ 73.202 [Amended) 
2. Section 7'3.202(h), the Taule of FM 

Allotments wnder Florida, i11 umended 
by removing !Channel 226A and adding 
Chunnel 220C3 at Edgewater. 
Fedl!rRI Com1t1unlcation11 Commission. 
Andrew J. Rboidea, 
Chi11f. A/Jocatiams Branch, Puli~y and Rult:s 
Di11iaiu11, Maa1 Mot.lia Bureau. 
[FR Doc. 91-11150 Filed 7-31-61: 8:45 am) 
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TELECOMMUNICATIONS RELAY SERVICES 

Title IV of the ADA requires common carriers that provide telephone voice transmission 

services to provide telecommunications relay services. Relay services make telephone 

communication possible between people who do not have TDD's and people who use 

TDD's. A TDD is a text telephone that makes telephone communication accessible to 

people who are speech and/or hearing impaired. Telephone conversation is transmitted 

in a visible, printed format. When using a telecommunications relay service, a trained 

relay operator, or communications assistant, transmits conversation between a person 

using a TDD and a person using a voice telephone. 

For example: If an employer wished to call a person who is deaf to set up a job 

interview, s/he can call the relay service by voice and give the 

operator the applicant's telephone number. The operator will then 

call the applicant by TDD. When the applicant answers the 

telephone using a TDD, the operator will voice the applicant's 

message to the employer. The employer can speak directly to the 

applicant, with the relay operator transmitting the employer's voiced 

words by TDD. 

Listed below are telephone numbers for state relay services.• Because the availability of 

telecommunications relay services is rapidly growing and changing, some of the following 

telephone numbers may change and new numbers may be added for states currently 

without relay services that are not included in this list. 

Alabama 

(800) 548-2546 (TDD) 
(800) 548-2547 (Voice) 

Arkansas 

(501) 661-2736 (TDD) 
(501) 661-2821 

Arizona 

(800) 367-8939 (TDD) 
(800) 842-4681 (Voice) 

Phoenix 

(602) 231-0961 (TDD) 
(602) 275-5779 (Voice) 

• Numbers provided by the Federal Communications Commission as of January 1992. 
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California 

Until March 10.1992 

(800) 342-5966 (TDD) 
(800) 342-5833 (Voice) 

After March 10, 1992 

(800) 735-2929 (TDD) 
(800) 735-2922 (Voice) 

Colorado 

(800) 659-2656 (TDD) 
(800) 659-3656 (Voice) 

Connecticut 

(203) 242-1011 (TDD) 
(203) 243-8724 (Voice) 

203 Area 

(800) 842-9710 (TDD) 
(800) 833-8134 (Voice) 

Delaware 

(800) 232-5460 (TDD) 
(800) 232-5470 (Voice) 

Georgia 

(800) 255-0056 (TDD) 
(800) 255-0135 (Voice) 

Hawaii 

(808) 643-8833 (TDD) 
(808) 643-8255 

Illinois 

(800) 526-0844 (TDD) 
(800) 526-0857 (Voice) 

Kansas 

(800) 766-3777 (TDDNoice) 

Kentucky 

(800) 648-6056 (TDD) 
(800) 648-6057 (Vaice) 

Louisiana 

(800) 256-6004 (TDDNoice) 

Baton Rouge 

(318) 262-5377 (TDDNoice) 

Maine 

(800) 437-1220 (TDD) 
(800) 457-1220 (Voice) 

207 Area 

(207) 955-3313 (TDD) 
(207) 955-3777 (Voice) 

Maryland 

(800) 735-2258 (TDDNoice) 

Massachusetts 

(800) 439-2370 (TDDNoice) 

Michigan 

(800) 649-3777 (TDDNoice) 
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Minnesota 
) . 

(800) 657-3529 (TDDNoice) 

612 Area 

(612) 297-5353 (TDDNoice) 

Mississippi 

(800) 251-5325 (TDD) 
(800) 544-5000 (Voice) 

Missouri 

(800) 735-2966 (TDD) 
(800) 735-2466 (Voice) 

Montana 

(800) 253-4091 (TDD) 
(800) 253-4093 (Voice) 

Nebraska 

(800) 833-7352 (TDD) 
(800) 833-0920 (Voice) 

Nevada 

(800) 326-4868 (TDD) 
(800) 326-6888 (Voice) 

New Hampshire 

(800) 735-2964 (TDDNoice) 

New Jersey 

(800) 852-7899 (TDD) 
(800) 852-7897 (Voice) 

New Mexico 

(800) 659-8331 (TDD) 
( 800) 659-1779 (Voice) 

New York 

(800) 662-1220 (TDD) 
(800) 421-1220 (Voice) 

North Carolina 

(800) 735-2962 (TDD) 
(800) 735-8262 (Voice) 

Oklahoma 

918 Area 

(800) 722-0353 (TDD) 
(918) 663-4071 (Voice 

405 Area 

(800) 522-8506 (TDD) 
(405) 942-8188 (Voice) 

Oregon 

Salem 

(503) 223-1353 (TDDNoice) 

Until March 31. 1992 

(800) 526-0661 (TDDNoice) 

Pennsylvania 

(800) 654-5984 (TDD) 
(800) 654-5988 (Voice) 
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South Dakota 

(800) 622-1770 (TDDNoice) 

Sioux Falls 

(605) 339-6464 (TDDNoice) 

Tennessee 

(800) 848-0298 (TDD) 
(800) 848-0299 (Voice) 

Texas 

(800) 735-2989 (TDD) 
(800) 735-2988 (Voice) 

Utah 

(801) 298-8245 (TDD) 
(801) 298-9484 CV oice) 

Vermont 

(800) 253-0191 (TDD) 
(800) 253-0195 (Voice) 

Virginia 

(800) 828-1120 (TDD) 
(800) 828-1140 (Voice) 

Washington 

(800) 833-6388 (TDDNoice) 

Seattle 

(206) 587-5500 (TDDNoice) 

( 
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1. Background 
The ADA is a federal antidiscrimination statute designed to remove barriers which prevent qualified 
individuals with disabilities from enjoying the same employment opportunities that are available to 
persons without disabilities. 

Like the Civil Rights Act of 1964 that prohibits discrimination on the bases of race, color, religion, 
national origin, and sex, the ADA seeks to ensure access to equal employment opportunities based 
on merit. It does not guarantee equal results, establish quotas, or require preferences favoring 
individuals with disabilities over those without disabilities. 

However, while the Civil Rights Act of 1964 prohibits any consideration of personal characteristics 
such as race or national origin, the ADA necessarily takes a different approach. When an 
individual's disability creates a barrier to employment opportunities, the ADA requires employers to 
consider whether reasonable accommodation could remove the barrier. 

The ADA thus establishes a process in which the employer must assess a disabled individual's 
ability to perform the essential functions of the specific job held or desired. While the ADA focuses 
on eradicating barriers, the ADA does not relieve a disabled employee or applicant from the obliga-
tion to perform the essential functions of the job. To the contrary, the ADA is intended to enable 
disabled persons to compete in the workplace based on the same performance standards and require-
ments that employers expect of persons who are not disabled. 

However, where that individual's functional limitation impedes such job performance, an employer 
must take steps to reasonably accommodate, and thus help overcome the particular impediment, 
unless to do so would impose an undue hardship. Such accommodations usually take the form of 
adjustments to the way a job customarily is performed, or to the work environment itself. 

This process of identifying whether, and to what extent, a reasonable accommodation is required 
should be flexible and involve both the employer and the individual with a disability. Of course, the 
determination of whether an individual is qualified for a particular position must necessarily be 
m~ on a case-by-case basis. No specific form of accommodation is guaranteed for all individuals 
with a particular disability. Rather, an accommodation must be tailored to match the needs of the 
disabled individual with the needs of the job's essential functions. 

This case-by-case approach is essential if qualified individuals of varying abilities are to receive 
equal opportunities to compete for an infinitely diverse range of jobs. For this reason, neither the 
ADA nor this regulation can supply the "correct" answer in advance for each employment decision 
concerning an individual with a disability. Instead, the ADA simply establishes parameters to guide 
employers in how to consider, and take into account, the disabling condition involved. 

2. Introduction 
The Equal Employment Opportunity Commission (the Commission or EEOC) is responsible for 
enforcement of title I of the Americans with Disabilities Act (ADA), 42 U.S.C. 12101 '1 SQ.. 
(1990), which prohibits employment discrimination on the basis of disability. The Commission 
believes that it is essential to issue interpretive guidance concurrently with the issuance of this part 
in order to ensure that qualified individuals with disabilities understand their rights under this part 
and to facilitate and encourage compliance by covered entities. This Appendix represents the 
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Commission's interpretation of the issues discussed, and the Commission will be guided by it when 
resolving charges of employment discrimination. The Appendix addresses the major provisions of 
this part and explains the major concepts of disability rights. 

The terms "employer" or "employer or other covered entity" are used interchangeably throughout 
the Appendix to refer to all covered entities subject to the employment provisions of the ADA. 

3. Summary 
On July 26, 1990, the Americans with Disabilities Act (ADA) was signed into law. Section 106 of 
the ADA requires that the Equal Employment Opportunity Commission (EEOC) issue substantive 
regulations implementing title I (Employment) within one year of the date of enactment of the Act 
Pursuant to this mandate, the Commission is publishing a new part 1630 to its regulations to imple-
ment title I and sections 3(2), 3(3), 501, 503, 506(e), 508, 510, and 511 of the ADA as those sec-
tions pertain to employment. New part 1630 prohibits discrimination against qualified individuals 
with disabilities in all aspects of employment. 

EFFECTIVE DATE: July 26, 1992. 

FOR FURTHER INFORMATION CONTACT: Elizabeth M. Thornton, Deputy Legal Counsel, 
(202) 663-4638 (voice), (202) 663-7026 (TDD) or Christopher G. Bell, Acting Associate Legal 
Counsel for Americans with Disabilities Act Services, (202) 663-4679 (voice), (202) 663-7026. 

Copies of this final rule and interpretive appendix may be obtained by calling the Office of Commu-
nications and Legislative Affairs at (202) 663-4900. Copies in alternate formats may be obtained ( 
from the Office of Equal Employment Opportunity by calling (202) 663-4398 or (202) 663-4395 
(voice) or (202) 663-4399 (TDD). The alternate formats available are: large print, braille, electronic 
file on computer disk, and audio-tape. 

SUPPLEMENTARY INFORMATION: 

4. Rulemaking History 
The Commission actively solicited and considered public comment in the development of part 1630. 
On August 1, 1990, the Commission published an advance notice of proposed rulemaking 
(ANPRM), 55 FR 31192, informing the public that the Commission had begun the process of 
developing substantive regulations pursuant to title I of the ADA and inviting comment from inter-
ested groups and individuals. The comment period ended on August 31, 1990. In response to the 
ANPRM, the Commission received 138 comments from various disability rights organizations, 
employer groups, and individuals. Comments were also solicited at 62 ADA input meetings con-
ducted by Commission field offices throughout the country. More than 2400 representatives from 
disability rights organizations and employer groups participated in these meetings. 

On February 28, 1991, the Commission published a notice of proposed rulemaking (NPRM), 56 FR 
8578, setting forth proposed part 1630 for public comment. The comment period ended April 29, 
1991. In response to the NPRM, the Commission received 697 timely comments from interested 
groups and individuals. In many instances, a comment was submitted on behalf of several parties 
and represented the views of numerous groups, employers, or individuals with disabilities. The 
comments have been analyz.ed and considered in the development of this final rule. 
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5. Overview of Regulations 
The format of part 1630 reflects congressional intent, as expressed in the legislative history, that the 
regulations implementing the employment provisions of the ADA be modeled on the regulations 
implementing Section 504 of the Rehabilitation Act of 1973, as amended, 34 CFR part 104. Ac-
cordingly, in developing part 1630, the Commission has been guided by the Section 504 regulations 
and the case law interpreting those regulations. 

It is the intent of Congress that the regulations implementing the ADA be comprehensive and easily 
understood. Part 1630, therefore, defines terms not previously defined in the regulations implement-
ing Section 504 of the Rehabilitation Act, such as "substantially limits," "essential functions," and 
''reasonable accommcxlation." Of necessity, many of the determinations that may be required by 
this part must be made on a case-by-case basis. Where possible, part 1630 establishes parameters to 
serve as guidelines in such inquiries. 

The Commission is also issuing interpretive guidance concurrently with the issuance of part 1630 in 
order to ensure that qualified individuals with disabilities understand their rights under this part and 
to facilitate and encourage compliance by covered entities. Therefore, part 1630 is accompanied by 
an Appendix. This Appendix represents the Commission's interpretation of the issues discussed, 
and the Commission will be guided by it when resolving charges of employment discrimination. 
The Appendix addresses the major provisions of part 1630 and explains the major concepts of 
disability rights. Further, the Appendix cites to the authority, such as the legislative history of the 
ADA and case law interpreting Section 504 of the Rehabilitation Act, that provides the basis and 
purpose of the rule and interpretative guidance. 

More detailed guidance on specific issues will be forthcoming in the Commission's Compliance 
Manual. Several Compliance Manual sections and policy guidances on ADA issues are currently 
under development and are expected to be issued prior to the effective date of the Act. Among the 
issues to be addressed in depth are the theories of discrimination; definitions of disability and of 
qualified individual with a disability; reasonable accommcxlation and undue hardship, including the 
scope of reassignment; and pre-employment inquiries. 

To assist us in the development of this guidance, the Commission requested comment in the NPRM 
from disability rights organizations, employers, unions, state agencies concerned with employment 
or workers compensation practices, and interested individuals on specific questions about insurance, 
workers' compensation, and collective bargaining agreements. Many commenters responded to 
these questions, and several commenters addressed other matters pertinent to these areas. The 
Commission has considered these comments in the development of the final rule and will continue 
to consider them as it develops further ADA guidance. 

In the NPRM, the Commission raised questions about a number of insurance-related matters. Spe-
cifically, the Commission asked commenters to discuss risk assessment and classification, the 
relationship between "risk" and "cost," and whether employers should consider the effects that 
changes in insurance coverage will have on individuals with disabilities before making those 
changes. Many commenters provided information about insurance practices and explained some of 
the considerations that affect insurance decisions. In addition, some commenters discussed their 
experiences with insurance plans and coverage. The commenters presented a wide range of opinions 
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on insurance-related matters, and the Commission will consider the comments as it continues to 
analyu these complex matters. 

The Commission received a large number of comments concerning inquiries about an individual's 
workers' compensation history. Many employers asserted that such inquiries are job related and 
consistent with business necessity. Several individuals with disabilities and disability rights organi-
zations, however, argued that such inquiries are prohibited pre-employment inquiries and are not job 
related and consistent with business necessity. The Commission has addressed this issue in the 
interpretive guidance accompanying section 1630.14(a) and will discuss the matter further in future 
guidance. 

There was little controversy about the submission of medical information to workers' compensation 
offices. A number of employers and employer groups pointed out that the workers' compensation 
offices of many states request medical information in connection with the administration of second-
injury funds. Further, they noted that the disclosure of medical information may be necessary to the 
defense of a workers' compensation claim. The Commission has responded to these comments by 
amending the interpretive guidance accompanying section 1630.14(b). This amendment, discussed 
below, notes that the submission of medical information to workers' compensation offices in accor-
dance with state workers' compensation laws is not inconsistent with section 1630.14(b). The 
Commission will address this area in greater detail and will discuss other issues concerning workers' 
compensation matters in future guidances, including the policy guidance on pre-employment inquiries. 

With respect to collective bargaining agreements, the Commission asked commenters to discuss the 
relationship between collective bargaining agreements and such matters as undue hardship, reassign-
ment to a vacant position, the determination of what constitutes a "vacant" position, and the confi-
dentiality requirements of the ADA. The comments that we received reflected a wide variety of 
views. For example, some commenters argued that it would always be an undue hardship for an 
employer to provide a reasonable accommodation that conflicted with the provisions of a collective 
bargaining agreement Other commenters, however, argued that an accommodation's effect on an 
agreement should not be considered when assessing undue hardship. Similarly, some commenters 
stated that the appropriateness of reassignment to a vacant position should depend upon the provi-
sions of a collective bargaining agreement while others asserted that an agreement cannot limit the 
right to reassignment Many commenters discussed the relationship between an agreement's senior-
ity provisions and an employer's reasonable accommodation obligations. 

In response to comments, the Commission has amended section 1630.2(n)(3) to include "the terms 
of a collective bargaining agreement" in the types of evidence relevant to determining the essential 
functions of a position. The Commission has made a corresponding change to the interpretive 
guidance on section 1630.2(n)(3). In addition, the Commission has amended the interpretive guid-
ance on section 1630.lS(d) to note that the terms of a collective bargaining agreement may be 
relevant to determining whether an accommodation would pose an undue hardship on the operation 
ofa covered entity's business. 

The divergent views expressed in the public comments demonstrate the complexity of employment-
related issues concerning insurance, workers' compensation, and collective bargaining agreement 
matters. These highly complex issues require extensive research and analysis and warrant further 
consideration. Accordingly, the Commission has decided to address the issues in depth in future 
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Compliance Manual sections and policy guidances. The Commission will consider the public 
comments that it received in response to the NPRM as it develops further guidance on the applica-
tion of title I of the ADA to these matters. 

The Commission has also decided to address burdens-of-proof issues in future guidance documents, 
including the Compliance Manual section on the theories of discrimination. Many commenters 
discussed the allocation of the various burdens of proof under title I of the ADA and asked the 
Commission to clarify those burdens. The comments in this area addressed such matters as deter-
mining whether a person is a qualified individual with a disability, job relatedness and business 
necessity, and undue hardship. The Commission will consider these comments as it prepares further 
guidance in this area. 

A discussion of other significant comments and an explanation of the changes made in part 1630 
since publication of the NPRM follows. 

6. Section-by-Section Analysis of Comments and Revisions 

Section 1630.1 Purpose, applicability, and construction 

The Commission has made a technical correction to section 1630.l(a) by adding section 506(e) to 
the list of statutory provisions implemented by this part. Section 506(e) of the ADA provides that 
the failure to receive technical assistance from the federal agencies that administer the ADA is not a 
defense to failing to meet the obligations of title I. 

Some commenters asked the Commission to note that the ADA does not preempt state claims, such 
as state tort claims, that confer greater remedies than are available under the ADA. The Commis-
sion has added a paragraph to that effect in the Appendix discussion of sections 1630.l(b) and (c). 
This interpretation is consistent with the legislative history of the Act. ~ H.R. Rep. No. 485 Part 
3, lOlst Cong., 2d Sess. 69-70 (1990) [hereinafter referred to as House Judiciary Report]. 

In addition, the Commission has made a technical amendment to the Appendix discussion to note 
that the ADA does not automatically preempt medical standards or safety requirements established 
by Federal law or regulations. The Commission has also amended the discussion to refer to a direct 
threat that cannot be eliminated "or reduced" through reasonable accommodation. This language is 
consistent with the regulatory definition of direct threat. (See section 1630.2(r), below.) 

Section 1630.2 Definitions 

Section 1630.2(h) Physical or mental impairment 

The Commission has amended the interpretive guidance accompanying section 1630.2(h) to note 
that the definition of the term "impairment" does not include characteristic predisposition to illness 
or disease. 

In addition, the Commission has specifically noted in the interpretive guidance that pregnancy is not 
an impairment This change responds to the numerous questions that the Commission has received 
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concerning whether pregnancy is a disability covered by the ADA. Pregnancy, by itself, is not an 
impairment and is therefore not a disability. 

Section 1630.20) Substantially limits 

The Commission has revised the interpretive guidance accompanying section 1630.20).to make 
clear that the determination of whether an impairment substantially limits one or more major life 
activities is to be made without regard to the availability of medicines, assistive devices, or other 
mitigating measures. This interpretation is consistent with the legislative history of the ADA. & 
S. Rep. No. 116, lOlst Cong., 1st Sess. 23 (1989) [hereinafter referred to as Senate Report]; H.R. 
Rep. No. 485 Part 2, lOlst Cong., 2d Sess. 52 (1990) [hereinafter referred to as House Labor Re-
port]; House Judiciary Report at 28. The Commission has also revised the examples in the third 
paragraph of this section's guidance. The examples now focus on the individual's capacity to 
perform major life activities rather than on the presence or absence of mitigating measures. These 
revisions respond to comments from disability rights groups, which were concerned that the discus-
sion could be misconstrued to exclude from ADA coverage of individuals with disabilities who 
function well because of assistivc devices or other mitigating measures. 

In an amendment to the paragraph concerning the factors to consider when determining whether an 
impairment is substantially limiting, the Commission has provided a second example of an 
impairment's "impact." This example notes that a traumatic head injury's affect on cognitive 
functions is the "impact" of that impairment 

Many commenters addressed the provisions concerning the definition of "substantially limits" with ( 
respect to the major life activity of working (section 1630.2(j)(3)). Some employers generally 
supported the definition but argued that it should be applied narrowly. Other employers argued that 
the definition is too broad. Disability rights groups and individuals with disabilities, on the other 
hand, argued that the definition is too narrow, unduly limits coverage, and places an onerous burden 
on individuals seeking to establish that they are covered by the ADA. The Commission has re-
sponded to these comments by making a number of clarifications in this area. 

The Commission has revised section 1630.2(j)(3)(ii) and the accompanying interpretive guidance to 
note that the listed factors "may" be considered when determining whether an individual is substan-
tially limited in working. This revision clarifies that the factors are relevant to, but are not required 
clements of, a showing of a substantial limitation in working. 

Disability rights groups asked the Commission to clarify that "substantially limited in working" 
applies only when an individual is not substantially limited in any other major life activity. In 
addition, several other commenters indicated confusion about whether and when the ability to work 
should be considered when assessing if an individual has a disability. In response to these com-
ments, the Commission has amended the interpretive guidance by adding a new paragraph clarifying 
the circumstances under which one should determine whether an individual is substantially limited 
in the major life activity of working. This paragraph makes clear that a determination of whether an 
individual is substantially limited in the ability to work should be made only when the individual is 
not disabled in any other major life activity. Thus, individuals need not establish that they are 
substantially limited in working if they already have established that they are, have a record of, or 
are regarded as being substantially limited in another major life activity. 

1-6 ADA Handbook 

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 84 of 197



( 

l·Tittel?I 
The proposed interpretive guidance in this area provided an example concerning a surgeon with a 
slight hand impairment. Several commenters expressed concern about this example. Many of these 
comments indicated that the example confused, rather than clarified, the matter. The Commission, 
therefore, has deleted this example. To explain further the application of the ''substantially limited 
in working" concept, the Commission has provided another example (concerning a commercial 
airline pilot) in the interpretive guidance. 

In addition, the Commission has clarified that the terms "numbers and types of jobs" (see section 
1630.2G)(3)(ii)(B)) and "numbers and types of other jobs" (see section 1630.2G)(3)(ii)(C)) do not 
require an onerous evidentiary showing. · 

In the proposed Appendix, after the interpretive guidance accompanying section 1630.2(1), the 
Commission included a discussion entitled "Frequently Disabling Impairments." Many commenters 
expressed concern about this discussion. In response to these comments, and to avoid confusion, the 
Commission has revised the discussion and has deleted the list of frequently disabling impairments. 
The revised discussion now appears in the interpretive guidance accompanying section 1630.2(j). 

Section 1630.2(1) Is regarded as having such an impairment 

Section 1630.2(1)(3) has been changed to refer to "a substantially limiting impairment" rather than 
"such an impairment." This change clarifies that an individual meets the definition of the term 
"disability" when a covered entity treats the individual as having a substantially limiting impair-
ment. That is, section 1630.2(1)(3) refers to any substantially limiting impairment, rather than just 
to one of the impairments described in sections 1630.2(1)(1) or (2). 

The proposed interpretive guidance on section 1630.2(1) stated that, when determining whether an 
individual is regarded as substantially limited in working, "it should be assumed that all similar 
employers would apply the same exclusionary qualification standard that the employer charged with 
discrimination has used." The Commission specifically requested comment on this proposal, and 
many commenters addressed this issue. The Commission has decided to eliminate this assumption 
and to revise the interpretive guidance. The guidance now explains that an individual meets the 
"regarded as" part of the definition of disability if he or she can show that a covered entity made an 
employment decision because of a perception of a disability based on "myth, fear, or stereotype." 
This is consistent with the legislative history of the ADA. ~House Judiciary Report at 30. 

Section 1630.2(m) Qualified individual with a disability 

Under the proposed part 1630, the first step in determining whether an individual with a disability is 
a qualified individual with a disability was to determine whether the individual "satisfies the requi-
site skill, experience and education requirements of the employment position" the individual holds 
or desires. Many employers and employer groups asserted that the proposed regulation unduly 
limited job prerequisites to skill, experience, and education requirements and did not permit employ-
ers to consider other job-related qualifications. To clarify that the reference to skill, experience, and 
education requirements was not intended to be an exhaustive list of permissible qualification re-
qui!'Cments, the Commission has revised the phrase to include "skill, experience, education, and 
other job-related requirements." This revision recognizes that other types of job-related require-
ments may be relevant to determinin~ whether an individual is qualified for a position. 
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Many individuals with disabilities and disability rights groups asked the Commission to emphasize 
that the determination of whether a person is a qualified individual with a disability must be made at 
the time of the employment action in question and cannot be based on speculation that the individual 
will become unable to perform the job in the future or may cause increased health insurance or 
workers' compensation costs. The Commission has amended the interpretive guidance on section 
1630.2(m) to reflect this point. This guidance is consistent with the legislative history ~f the Act. 
~Senate Report at 26, House Labor Report at 55, 136; House Judiciary Report at 34, 71. 

Section 1630.2(n) Essential functions 

Many employers and employer groups objected to the use of the terms "primary" and "intrinsic" in 
the definition of essential functions. To avoid confusion about the meanings of "primary" and 
"intrinsic," the Commission has deleted these terms from the definition. The final regulation defines 
essential functions as "fundamental job duties" and notes that essential functions do not include the 
marginal functions of a position. 

The proposed interpretive guidance accompanying section 1630.2(n)(2)(ii) noted that one of the 
factors in determining whether a function is essential is the number of employees available to per-
form a job function or among whom the performance of that function can be distributed. The 
proposed guidance explained that "[t]his may be a factor either because the total number of employ-
ees is low, or because of the fluctuating demands of the business operations." Some employers and 
employer groups expressed concern that this language could be interpreted as requiring an assess-
ment of whether a job function could be distributed among all employees in any job at any level. 
The Commission has amended the interpretive guidance on this factor to clarify that the factor refers ( 
only to distribution among "available" employees. 

Section 1630.2(n)(3) lists several kinds of evidence that are relevant to determining whether a 
particular job function is essential. Some employers and unions asked the Commission to recognize 
that collective bargaining agreements may help to identify a position's essential functions. In 
response to these comments, the Commission has added "[t]he terms of a collective bargaining 
agreement" to the list. In addition, the Commission has amended the interpretive guidance to note 
specifically that this type of evidence is relevant to the determination of essential functions. This 
addition is consistent with the legislative history of the Act ~ Senate Report at 32; House Labor 
Report at 63. 

Proposed section 1630.2(n)(3) referred to the evidence on the list as evidence "that may be consid-
ered in determining whether a particular function is essential." The Commission has revised this 
section to refer to evidence "of' whether a particular function is essential. The Commission made 
this revision in response to concerns· about the meaning of the phrase "may be considered." In that 
regard, some commenters questioned whether the phrase meant that some of the listed evidence 
might not be considered when determining whether a function is essential to a position. This revi-
sion clarifies that all of the types of evidence on the list, when available, are relevant to the determi-
nation of a position's essential functions. As the final rule and interpretive guidance make clear, the 
list is not an exhaustive list of all types of relevant evidence. Other types of available evidence may 
also be relevant to the determination. 

The Commission has amended the interpretive guidance concerning section 1630.2(n)(3Xii) to make 
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clear that covered entities are not required to develop and maintain written job descriptions. Such 
job descriptions are relevant to a determination of a position's essential functions, but they are not 
required by part 1630. 

Several commenters suggested that the Commission establish a rebuttable presumption in favor of 
the employer's judgment concerning what functions are essential. The Commiss~on has not done so. 
On that point, the Commission notes that the House Committee on the Judiciary specifically rejected 
an amendment that would have created such a presumption. ~House Judiciary Report at 33-34. 

The last paragraph of the interpretive guidance on section 1630.2(n) notes that the inquiry into what 
constitutes a position's essential functions is not intended to second guess an employer's business 
judgment regarding production standards, whether qualitative or quantitative. In response to several 
comments, the Commission has revised this paragraph to incorporate examples of qualitative pro-
duction standards. 

Section 1630.2( o) Reasonable accommodation 

The Commission has deleted the reference to undue hardship from the definition of reasonable 
accommodation. This is a technical change reflecting that undue hardship is a defense to, rather 
than an aspect of, reasonable accommodation. As some comm enters have noted, a defense to a term 
should not be part of the term's definition. Accordingly, we have separated the concept of undue 
hardship from the definition of reasonable accommodation. This change does not affect the obliga-
tions of employers or the rights of individuals with disabilities. Accordingly, a covered entity 
remains obligated to make reasonable accommodation to the known physical or mental limitations 
of an otherwise qualified individual with a disability unless to do so would impose an undue hard-
ship on the operation of the covered entity's business. ~section 1630.9. 

With respect to section 1630.2(o)(l)(i), some commenters expressed confusion about the use of the 
phrase "qualified individual with a disability." In that regard, they noted that the phrase has a 
specific definition under this part (see section 1630.2(m)) and questioned whether an individual 
must meet that definition to request an accommodation with regard to the application process. The 
Commission has substituted the phrase "qualified applicant with a disability" for "qualified indi-
vidual with a disability." This change clarifies that an individual with a disability who requests a 
reasonable accommodation to participate in the application process must be eligible only with 
respect to the application process. 

The Commission has modified section 1630.2(o)(l)(iii) to state that reasonable accommodation 
includes modifications or adjustments that enable employees with disabilities to enjoy benefits and 
privileges that are "equal" to (rather than "the same" as) the benefits and privileges that are enjoyed 
by other employees. This change clarifies that such modifications or adjustments must ensure that 
individuals with disabilities receive equal access to the benefits and privileges afforded to other 
employees but may not be able to ensure that the individuals receive the same results of those 
benefits and privileges or precisely the same benefits and privileges. 

Many commenters discussed whether the provision of daily attendant care is a form of reasonable 
accommodation. Employers and employer groups asserted that reasonable accommodation does not 
include such assistance. Disability rights groups and individuals with disabilities, however, asserted 
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that such assistance is a form of reasonable accommodation but that this part did not make that clear. 

To clarify the extent of the reasonable accommodation obligation with respect to daily attendant 

care, the Commission has amended the interpretive guidance on section 1630.2(0) to make clear that 

it may be a reasonable accommodation to provide personal assistants to help with specified duties 

related to the job. 

The Commission also has amended the interpretive guidance to note that allowing an individual with 

a disability to provide and use equipment, aids, or services that an employer is not required to 

provide may also be a form of reasonable acco~odation. Some individuals with disabilities and 

disability rights groups asked the Commission to make this clear. 

The interpretive guidance points out that reasonable accommodation may include making non-work 

areas accessible to individuals with disabilities. Many commenters asked the Commission to include 

rest rooms in the examples of accessible areas that may be required as reasonable accommodations. 

In response to those comments, the Commission has added rest rooms to the examples. 

In response to other comments, the Commission has added a paragraph to the guidance concerning 

job restructuring as a form of reasonable accommodation. The new paragraph notes that job restruc-

turing may involve changing when or how an essential function is performed. 

Several commenters asked the Commission to provide additional guidance concerning the reason-

able accommodation of reassignment to a vacant position. Specifically, comm enters asked the 

Commission to clarify how long an employer must wait for a vacancy to arise when considering 

reassignment and to explain whether the employer is required to maintain the salary of an individual ( 

who is reassigned from a higher-paying position to a lower-paying one. The Commission has 

amended the discussion of reassignment to refer to reassignment to a position that is vacant "within 

a reasonable amount of time ... in light of the totality of the circumstances." In addition, the Com-

mission has noted that an employer is not required to maintain the salaries of reassigned individuals 

with disabilities if it does not maintain the salaries of individuals who are not disabled. 

Section 1630.2(p) Undue hardship 

The Commission has substituted "facility" or "facilities" for "site" or "sites" in section 1630.2(p)(2) 

and has deleted the definition of the term "site." Many employers and employer groups expressed 

concern about the use and meaning of the term "site." The final regulation's use of the terms "facil-

ity" and "facilities" is consistent with the language of the statute. 

The Commission has amended the last paragraph of the interpretive guidance accompanying section 

1630.2(p) to note that, when the cost of a requested accommodation would result in an undue hard-

ship and outside funding is not available, an individual with a disability should be given the option 

of paying the portion of the cost that constitutes an undue hardship. This amendment is consistent 

With the legislative history of the Act. ~Senate Repon at 36; House Labor Report at 69. 

Several employers and employer groups asked the Commission to expand the list of factors to be 

considered when determining if an accommodation would impose an undue hardship on a covered 

entity by adding another factor: the relationship of an accommodation's cost to the value of the 

position at issue, as measured by the compensation paid to the holder of the position. Congress, 
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however, specifically rejected this type of factor. & House Judiciary Report at 41 (noting that the 
House Judiciary Committee rejected an amendment proposing that an accommodation costing more 
than ten percent of the employee's salary be treated as an undue hardship). The Commission, 
therefore, has not added this to the list. 

Section 1630.2(q) Qualification standards 

The Commission has deleted the reference to direct threat from the definition of qualification stan-
dards. This revision is consistent with the revisions the Commission has made to sections 1630.10 
and 1630.15(b). (See discussion below). 

Section 1630.2(r) Direct threat 

Many disability rights groups and individuals with disabilities asserted that the definition of direct 
threat should not include a reference to the health or safety of the individual with a disability. They 
expressed concern that the reference to "risk to self' would result in direct threat determinations that 
are based on negative stereotypes and paternalistic views about what is best for individuals with 
disabilities. Alternatively, the commenters asked the Commission to clarify that any assessment of 
risk must be based on the individual's present condition and not on speculation about the 
individual's future condition. They also asked the Commission to specify evidence other than 
medical knowledge that may be relevant to the determination of direct threat. 

The final regulation retains the reference to the health or safety of the individual with a disability. 
( As the Appendix notes, this is consistent with the legislative history of the ADA and the case law 

interpreting section 504 of the Rehabilitation Act. 

To clarify the direct threat standard, the Commission has made four revisions to section 1630.2(r). 
First, the Commission has amended the first sentence of the definition of direct threat to refer to a 
significant risk of substantial harm that cannot be eliminated "or reduced" by reasonable accommo-
dation. This amendment clarifies that the risk need not be eliminated entirely to fall below the direct 
threat definition; instead, the risk need only be reduced to the level at which there no longer exists a 
significant risk of substantial harm. In addition, the Commission has rephrased the second sentence 
of section 1630.2(r) to clarify that an employer's direct threat standard must apply to all individuals, 
not just to individuals with disabilities. Further, the Commission has made clear that a direct threat 
determination must be based on "an individualized assessment of the individual's present ability to 
safely perform the essential functions of the job." This clarifies that a determination that employ-
ment of an individual would pose a direct threat must involve an individualized inquiry and must be 
based on the individual's current condition. In addition, the Commission has added "the imminence 
of the potential harm" to the list of factors to be considered when determining whether employment 
of an individual would pose a direct threat. This change clarifies that both the probability of harm 
and the imminence of harm are relevant to direct threat determinations. This definition pf direct 
threat is consistent with the legislative history of the Act. & Senate Report at 27, House Labor 
Report at 56-57, 73-75, House Judiciary Report at 45-46. 

Further, the Commission has amended the interpretive guidance on section 1630.2(r) to highlight the 
individualiz.cd nature of the direct threat assessment. In addition, the Commission has cited ex-
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amples of evidence other than medical knowledge that may be relevant to determining whether 
employment of an individual would pose a direct threat. 

Section 1630.3 Exc~ptions to the definitions of "Disability" and "Qualified Individual with a 
Disability" 

Many commenters asked the Commission to clarify that the term "rehabilitation program" includes 
self-help groups. In response to these comments, the Commission has amended the interpretive 
guidance in this area to include a reference to professionally recognized self-help programs. 

The Commission has added a paragraph to the guidance on section 1630.3 to note that individuals 
who are not excluded under this provision from the definitions of the terms "disability" and "quali-
fied individual with a disability" must still establish that they meet those definitions to be protected 
by part 1630. Several employers and employer groups asked the Commission to clarify that indi-
viduals are not automatically covered by the ADA simply because they do not fall into one of the 
exclusions listed in this section. 

The proposed interpretive guidance on section 1630.3 noted that employers are entitled to seek 
reasonable assurances that an individual is not currently engaging in the illegal use of drugs. In that 
regard, the guidance stated, "It is essential that the individual offer evidence, such as a drug test, to 
prove that he or she is not currently engaging" in such use. Many commenters interpreted this 
guidance to require individuals to come forward with evidence even in the absence of a request by 
the employer. The Commission has revised the interpretive guidance to clarify that such evidence is 
required only upon request. ( 

1630.6 Contractual or other arrangements 

The Commission has added a sentence to the first paragraph of the interpretive guidance on section 
1630.6 to clarify that this section has no impact on whether one is a covered entity or employer as 
defined by section 1630.2. 

The proposed interpretive guidance on contractual or other relationships noted that section 1630.6 
applied to parties on either side of the relationship. To illustrate this point, the guidance stated that 
"a copier company would be required to ensure the provision of any reasonable accommodation 
necessary to enable its copier service representative with a disability to service a client's machine." 
Several employers objected to this example. In that respect, the commenters argued that the lan-
guage of the example was too broad and could be interpreted as requiring employers to make all 
customers' premises accessible. The Commission has revised this example to provide a clearer, 
more concrete indication of the scope of the reasonable accommodation obligation in this area. 

In addition, the Commission has clarified the interpretive guidance by noting that the existence of a 
contractual relationship adds no new obligations "under this part." 

1630.8 Relationship or association with an individual with a disability 

The Commission has added the phrase "or otherwise discriminate against" to section 1630.8. This 
change clarifies that harassment or any other form of discrimination against a qualified individual 
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because of the known disability of a person with whom the individual has a relationship or an 
association is also a prohibited form of discrimination. 

The Commission has revised the first sentence of the interpretive guidance to refer to a person's 
relationship or association with an individual who has a "known" disability. This revision makes the 
language of the interpretive guidance consistent with the language of the regulation. In addition, to 
reflect current, preferred terminology, the Commission has substituted the term "people who have 
AIDS" for the term "AIDS patients." Finally, the Commission has added a paragraph to clarify that 
this provision applies to discrimination in other employment privileges and benefits, such as health 
insurance benefits. 

1630.9 Not making reasonable accommodation 

Section 1630.9(c) provides that "[a] covered entity shall not be excused from the requirements of 
this part because of any failure to receive technical assistance .... " Some employers asked the Com-
mission to revise this section and to state that the failure to receive technical assistance is a defense 
to not providing reasonable accommodation. The Commission has not made the requested revision. 
Section 1630.9(c) is consistent with section 506(e) of the ADA, which states that the failure to 
receive technical assistance from the federal agencies that administer the ADA does not excuse a 
covered entity from compliance with the requirements of the Act. 

The first paragraph of the interpretive guidance accompanying section 1630.9 notes that the reason-
able accommodation obligation does not require employers to provide adjustments or modifications 
that are primarily for the personal use of the individual with a disability. The Commission has 
amended this guidance to clarify that employers may be required to provide items that are customar-
ily personal-use items where the items are specifically designed or required to meet job-related 
needs. 

In addition, the Commission has amended the interpretive guidance to clarify that there must be a 
nexus between an individual's disability and the need for accommodation. Thus, the guidance notes 
·that an individual with a disability is "otherwise qualified" if he or she is qualified for the job except 
that, "because of the disability," the individual needs reasonable accommodation to perform the 
essential functions of the job. Similarly, the guidance notes that employers are required to accom-
modate only the physical or mental limitations "resulting from the disability" that are known to the 
employer. 

In response to commenters' requests for clarification, the Commission has noted that employers may 
require individuals with disabilities to provide documentation of the need for reasonable accommo-
dation when the need for a requested accommodation is not obvious. 

In addition, the Commission has amended the last paragraph of the interpretive guidance on the 
"Process of Determining the Appropriate Reasonable Accommodation." This amendment clarifies 
that an employer must consider allowing an individual with a disability to provide his or her own 
accommodation if the individual wishes to do so. The employer, however, may not require the 
in<l;ividual to provide the accommodation. 
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1630.10 Qualification standards, tests, and other selection criteria 

The Commission has added the phrase "on the basis of disability" to section 1630.lO(a) to clarify 

that a selection criterion that is not job related and consistent with business necessity violates this 

section only when it screens out an individual with a disability (or a class of individuals with dis-

abilities) on the basis of disability. That is, there must be a nexus between the exclusion and the 

disability. A selection criterion that screens out an individual with a disability for reasons that are 

not related to the disability does not violate this section. The Commission has made similar changes 

to the interpretive guidance on this section. 

Proposed section 1630.1 O(b) stated that a covered entity could use as a qualification standard the 

requirement that an individual not pose a direct threat to the health or safety of the individual or 

others. Many individuals with disabilities objected to the inclusion of the direct threat reference in 

this section and asked the Commission to clarify that the direct threat standard must be raised by the 

covered entity as a defense. In that regard, they specifically asked the Commission to move the 

direct threat provision from section 1630.10 (qualification standards) to section 1630.15 (defenses). 

The Commission has deleted the direct threat provision from section 1630.10 and has moved it to 

section 1630.15. This is consistent with section 103 of the ADA, which refers to defenses and states 

(in section 103(b)) that the term "qualification standards" may include a requirement that an indi-

vidual not pose a direct threat 

1630.11 Administration of tests 

The Commission has revised the interpretive guidance concerning section 1630.11 to clarify that a 

request for an alternative test format or other testing accommodation generally should be made prior 

to the administration of the test or as soon as the individual with a disability becomes aware of the 

need for accommodation. In addition, the Commission has amended the last paragraph of the 

guidance on this section to note that an employer can require a written test of an applicant with 

dyslexia if the ability to read is "the skill the test is designed to measure." This language is consis-

tent with the regulatory language, which refers to the skills a test purports to measure. 

Some commenters noted that certain tests are designed to measure the speed with which an applicant 

performs a function. In response to these comments, the Commission has amended the interpretive 

guidance to state that an employer may require an applicant to complete a test within a specified 

time frame if speed is one of the skills being tested. 

In response to comments, the Commission has amended the interpretive guidance accompanying 

section 1630.14(a) to clarify that employers may invite applicants to request accommodations for 

taking tests. (See section 1630.14(~). below) 

1630.12 Retaliation and coercion 

The Commission has amended section 1630.12 to clarify that this section also prohibits harassment. 

1630.13 Prohibited medical examinations and inquiries 

In response to the Commission's request for comment on certain workers' compensation matters, 
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many commenters addressed whether a covered entity may ask applicants about their history of 
workers' compensation claims. Many employers and employer groups argued that an inquiry about an individual's workers' compensation history is job related and consistent with business necessity. 
Disability rights groups and individuals with disabilities, however, asserted that such an inquiry 
could disclose the existence of a disability. In response to comments and to clarify this matter, the Commission has amended the interpretive guidance accompanying section 1630.13(a). The amend-
ment states that an employer may not inquire about an individual's workers' compensation history at 
the pre-offer stage. 

The Commission has made a technical change to section 1630.13(b) by deleting the phrase "unless 
the examination or inquiry is shown to be job-related and consistent with business necessity" from 
the section. This change does not affect the substantive provisions of section 1630.13(b). The 
Commission has incorporated the job-relatedness and business-necessity requirement into a new 
section 1630.14(c), which clarifies the scope of permissible examinations or inquiries of employees. 
(See section 1630.14(c), below.) 

1630.14 Medical examinations and inquiries specifically permitted 

Section 1630.14(a) Acceptable pre-employment inquiry 

Proposed section 1630.14(a) stated that a covered entity may make pre-employment inquiries into an 
applicant's ability to perform job-related functions. The interpretive guidance accompanying this 
section noted that an employer may ask an individual whether he or she can perform a job function 
with or without reasonable accommodation. 

Many employers asked the Commission to provide additional guidance in this area. Specifically, the commenters asked whether an employer may ask how an individual will perform a job function 
when the individual's known disability appears to interfere with or prevent performance of job-
related functions. To clarify this matter, the Commission has amended section 1630.14(a) to state 
that a covered entity "may ask an applicant to describe or to demonstrate how, with or without 
reasonable accommodation, the applicant will be able to perform job-related functions.'' The Commis-
sion has amended the interpretive guidance accompanying section 1630.14(a) to reflect this change. 

Many commenters asked the Commission to state that employers may inquire, before tests are taken, 
whether candidates will require any reasonable accommodations to take the tests. They asked the 
Commission to acknowledge that such inquiries constitute permissible pre-employment inquiries. In 
response to these comments, the Commission has added a new paragraph to the interpretive guid-
ance on section 1630.14(a). This paragraph clarifies that employers may ask candidates to inform 
them of the need for reasonable accommodation within a reasonable time before the administration 
of the test and may request documentation verifying the need for accommodation. 

The Commission has received many comments from law enforcement and other public safety 
agencies concerning the administration of physical agility tests. In response to those comments, the 
Commission has added a new paragraph clarifying that such tests are not medical examinations. 

Many employers and employer groups have asked the Commission to discuss whether employers 
may invite applicants to self-identify as individuals with disabilities. In that regard, many of the 
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may require employee medical examinations, such as fitness-for-duty examinations, that are job 
related and consistent with business necessity. New section 1630.14(c) clarifies this by expressly 
permitting covered entities to require emp~oyee medical examinations and inquiries that are job 
related and consistent with business necessity. The information obtained from such examinations or 
inquiries must be treated as a confidential medical record. This section also incorporates the last 
sentence of proposed section 1630.14(c). The remainder of proposed section 1630.14(c) has become 
section 1630.14(d). 

To comport with this technical change in the regulation, the Commission has made corresponding 
changes in the interpretive guidance. Thus, the Commission has moved the second paragraph of the 
proposed guidance on section 1630.13(b) to the guidance on section 1630.14(c). In addition, the 
Commission has reworded the paragraph to note that this provision permits (rather than does not 
prohibit) certain medical examinations and inquiries. 

Some commenters asked the Commission to clarify whether employers may make inquiries or 
require medical examinations in connection with the reasonable accommodation process. The 
Commission has noted in the interpretive guidance that such inquiries and examinations are permis-
sible when they are necessary to the reasonable accommodation process described in this part. 

1630.15 Defenses 

The Commission has added a sentence to the interpretive guidance on section 1630.15(a) to clarify 
that the assertion that an insurance plan does not cover an individual's disability or that the disability 
would cause increased insurance or workers' compensation costs does not constitute a legitimate, 
nondiscriminatory reason for disparate treatment of an individual with a disability. This clarifica-
tion, made in response to many comments from individuals with disabilities and disability rights 
groups, is consistent with the legislative history of the ADA. ~Senate Report at 85; House Labor 
Report at 136; House Judiciary Report at 71. 

The Commission has amended section 1630.15(b) by stating that the term "qualification standard" 
may include a requirement that an individual not pose a direct threat. As noted above, this is consistent 
with section 103 of the ADA and responds to many comments from individuals with disabilities. 

The Commission has made a technical correction to section 1630.15(c) by changing the phrase "an 
individual or class of individuals with disabilities" to "an individual with a disability or a class of 
individuals with disabilities." 

Several employers and employer groups asked the Commission to acknowledge that undue hardship 
considerations about reasonable accommodations at temporary work sites may be different from the 
considerations relevant to permanent work sites. In response to these comments, the Commission 
has amended the interpretive guidance on section 1630.15(d) to note that an accommodation that 
poses an undue hardship in a particular job setting, such as a temporary construction site, may not 
pose an undue hardship in another setting. This guidance is consistent with the legislative history of 
the ADA. ~House Labor Report at 69-70; House Judiciary Report at 41-42. 

The Commission also has amended the interpretive guidance to note that the terms of a collective 
bargaining agreement may be relevant to the determination of whether a requested accommodation 
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would pose an undue hardship on the operation of a covered entity's business. This amendment, 

which responds to commenters' requests that the Commission recognize the relevancy of collective 

bargaining agreements, is consistent with the legislative history of the Act. ~ Senate Report at 32; 

House Labor Report at 63. 

Section 1630.2(p)(2)(v) provides that the impact of an accommodation on the ability of other em-

ployees to perform their duties is one of the factors to be considered when determining·whether the 

accommodation would impose an undue hardship on a covered entity. Many commenters addressed 

whether an accommodation's impact on the morale of other employees may be relevant to a deter-

mination of undue hardship. Some employers and employer groups asserted that a negative impact 

on employee morale should be considered an undue hardship. Disability rights groups and individu-

als with disabilities, however, argued that undue hardship determinations must not be based on the 

morale of other employees. It is the Commission's view that a negative effect on morale, by itself, 

is not sufficient to meet the undue hardship standard. Accordingly, the Commission has noted in the 

guidance on section 1630.15(d) that an employer cannot establish undue hardship by showing only 

that an accommodation would have a negative impact on employee morale. 

1630.16 Specific activities permitted 

The Commission has revised the second sentence of the interpretive guidance on section 1630.16(b) 

to state that an employer may hold individuals with alcoholism and individuals who engage in the 

illegal use of drugs to the same performance and conduct standards to which it holds "all of its" 

other employees. In addition, the Commission has deleted the term "otherwise" from the third 

sentence of the guidance. These revisions clarify that employers may hold all employees, disabled ( 

(including those disabled by alcoholism or drug addiction) and nondisabled, to the same perfor-

mance and conduct standards. 

Many commenters asked the Commission to clarify that the drug testing provisions of section 

1630.16(c) pertain only to tests to determine the illegal use of drugs. Accordingly, the Commission 

has amended section 1630.16(c)(l) to refer to the administration of "such" drug tests and section 

1630.16(c)(3) to refer to information obtained from a "test to determine the illegal use of drugs." 

We have also made a change in the grammatical structure of the last sentence of section 

1630.16(c)(l). We have made similar changes to the corresponding section of the interpretive 

guidance. In addition, the Commission has amended the interpretive guidance to state that such tests 

are neither encouraged, "authorized," nor prohibited. This amendment conforms the language of the 

guidance to the language of section 1630.16(c)(l). 

The Commission has revised section 1630.16(e)(l) to refer to communicable diseases that "are" 

(rather than "may be") transmitted through the handling of food. Several commenters asked the 

Commission to make this technical change, which adopts the statutory language. 

Several commenters also ailed the Commission to conform the language of proposed sections 1630.16(f)(l) 

and (2) to the language of sections 501(cXl) and (2) of the Act. The Commission has made this change. 

Thus, sections 1630.16(f)(l) and (2) now refer to risks that are ''not inconsistent with State law." 
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commenters noted that Section 503 of the Rehabilitation Act imposes certain obligations on govern-

ment contractors. The interpretive guidance accompanying sections 1630.l(b) and (c) notes that 

"title I of the ADA would not be a defense to failing to collect information required to satisfy the 

affirmative action requirements of Section 503 of the Rehabilitation Act." To reiterate this point, 

the Commission has amended the interpretive guidance accompanying section 1630.14(a) to note 

specifically that this section does not restrict employers from collecting information and inviting 

individuals to identify themselves as individuals with disabilities as required to satisfy the affirma-

tive action requirements of Section 503 of the Rehabilitation Act. 

Section 1630.14(b) Employment entrance examinations 

Section 1630.14(b) has been amended to include the phrase "(and/or inquiry)" after references to 

medical examinations. Some commenters were concerned that the regulation as drafted prohibited 

covered entities from making any medical inquiries or administering questionnaires that did not 

constitute examinations. This change clarifies that the term "employment entrance examinations" 

includes medical inquiries as well as medical examinations. 

Section 1630.14(b)(2) has been revised to state that the results of employment entrance examina-

tions "shall not be used for any purpose inconsistent with this part." This language is consistent 

with the language used in section 1630.14(c)(2). 

The second paragraph of the proposed interpretive guidance on this section referred to "relevant" 

physical and psychological criteria. Some commenters questioned the use of the term "relevant" and 

expressed concern about its meaning. The Commission has deleted this term from the paragraph. 

Many commenters addressed the confidentiality provisions of this section. They noted that it may 

be necessary to disclose medical information in defense of workers' compensation claims or during 

the course of other legal proceedings. In addition, they pointed out that the workers' compensation 

offices of many states request such information for the administration of second-injury funds or for 

other administrative purposes. 

The Commission has revised the last paragraph of the interpretive guidance on section 1630.14(b) to 

reflect that the information obtained during a permitted employment entrance examination or in-

quiry may be used only "in a manner not inconsistent with this part." In addition, the Commission 

has added language clarifying that it is permissible to submit the information to state workers' 

compensation offices. 

Several commenters asked the Commission to clarify whether information obtained from employ-

ment entrance examinations and inquiries may be used for insurance purposes. In response to these 

comments, the Commission has noted in the interpretive guidance that such information may be 

used for insurance purposes described in section 1630. l 6(f). 

Section 1630.14(c) Examination of employees 

The Commission has added a new section 1630.14(c), Examination of employees, that clarifies the 

scope of permissible medical examinations and inquiries. Several employers and employer groups 

expressed concern that the proposed version of part 1630 did not make it clear that covered entities 
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7. Executive Order 12291 and Regulatory Flexibility Act 
The Commission published a Preliminary Regulatory Impact Analysis on February 28, 1991 (56 FR 
8578). Based on the Preliminary Regulatory Impact Analysis, the Commission certifies that this 
final rule will not have a significant economic impact on a substantial number of small business 
entities. The Commission is issuing this final rule at this time in the absence of a Final Regulatory 
Impact Analysis in order to meet the statutory deadline. The Commission's Preliminary Regulatory 
Impact Analysis was based upon existing data on the costs of reasonable accommodation. The 
Commission received few comments on this aspect of its rulemaking. Because of the complexity 
inherent in assessing the economic costs and benefits of this rule and the relative paucity of data on 
this issue, the Commission will further study the economic impact of the regulation and intends to 
issue a Final Regulatory Impact Analysis prior to January 1, 1992. As indicated above, the Prelimi-
nary Regulatory Impact Analysis was published on February 28, 1991 (56 F.R. 8578) for comment. 
The Commission will also provide a copy to the public upon request by calling the Commission's 
Office of Communications and Legislative Affairs at (202) 663-4900. Commenters are urged to 
provide additional information as to the costs and benefits associated with this rule. This will 
further facilitate the development of a Final Regulatory Impact Analysis. Comments must be 
received by September 26, 1991. Written comments should be submitted to Frances M. Hart, 
Executive Officer, Executive Secretariat, Equal Employment Opportunity Commission, 1801 "L" 
Street, NW, Washington, D.C. 20507. 

As a convenience to commenters, the Executive Secretariat will accept public comments transmitted 
by facsimile ("FAX") machine. The telephone number of the FAX receiver is (202) 663-4114. 
(This is not a toll-free number). Only public comments of six or fewer pages will be accepted via 
FAX transmittal. This limitation is necessary in order to assure access to the equipment. Comments 
sent by FAX in excess of six pages will not be accepted. Receipt of FAX transmittals will not be 
acknowledged, except that the sender may request confirmation of receipt by calling the Executive 
Secretariat Staff at (202) 663-4078. (This is not a toll-free number). 

Comments received will be available for public inspection in the EEOC Library, room 6502, by 
appointment only, from 9 a.m. to 5 p.m., Monday through Friday except legal holidays from Octo-
ber 15, 1991, until the Final Regulatory Impact Analysis is published. Persons who need assistance 
to review the comments will be provided with appropriate aids such as readers or print magnifiers. 
To schedule an appointment call (202) 663-4630 (voice), (202) 663-4630 (TDD). 

List of Subjects in 29 CFR Part 1630 
Equal employment opportunity, Handicapped, Individuals with disabilities. 
For the Commission, 

(Signed) 
Evan J. Kemp, Jr. 
Chairman. 
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8. Annotated Regulations 

Accordingly, 29 CFR Chapter XIV is amended by adding part 1630 to read as follows: 

PART 1630-- REGULATIONS TO IMPLEMENT TIIE EQUAL EMPLOYMENT 

PROVISIONS OF THE AMERICANS WITH DISABILITIES ACT 

Sec. 

1630.1 Purpose, applicability, and construction. 

1630.2 Definitions. 

1630.3 Exceptions to the definitions of ''Disability" and "Qualified Individual with a Disability." 

1630.4 Discrimination prohibited. 

1630.5 Limiting, segregating, and classifying. 

1630.6 Contractual or other arrangements. 

1630.7 Standards, criteria, or methods of administration. 

1630.8 Relationship or association with an individual with a disability. 

1630.9 Not making reasonable accommodation. 

1630.10 Qualification standards, tests, and other selection criteria. 

1630.11 Administration of tests. 

1630.12 Retaliation and coercion. 

1630.13 Prohibited medical examinations and inquiries. 

1630.14 Medical examinations and inquiries specifically permitted. 

1630.15 Defenses. 

1630.16 Specific activities permitted. 

Appendix to part 1630 - Interpretive Guidance on Title I of the Americans with Disabilities Act. 

Authority: 42 U.S.C. 12116. 
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1630.1 Purpose, applicabil· 
ity, and construction. 

(a) Ptu;pose. The purpose 
of this part is to implement 
title I of the Americans with 
Disabilities Act (42 U.S.C. 
12101, et SCQ.) (ADA), 
requiring equal employment 
opportunities for qualified 
individuals with disabilities, 
and sections 3(2), 3(3), 501, 
503, 506(e), 508, 510, and 
511 of the ADA as those 
sections pertain to the em-
ployment of qualified indi-
viduals with disabilities. 

(b) Applicabilit)'. This 
part applies to "covered 
entities" as defined at section 
1630.2(b). 

(c) Construction. -- (1) In 
&cneral. Except as otherwise 
provided in this part, this part 
docs not apply a lesser 
standard than the standards 
applied under title V of the 
Rehabilitation Act of 1973 

I Titlell 

INTERPRETIVE GUIDANCE 
Section 1630.1 Purpose, Applicability and Construction 

Section 1630.l(a) Purpose 
The Americans with Disabilities Act was signed into law on 
July 26, 1990. It is an antidiscrimination statute that requires 
that individuals with disabilities be given the same consider-
ation for employment that individuals without disabilities are 
given. An individual who is qualified for an employment 
opp0rtunity cannot be denied that opportunity because of the 
fact that the individual is disabled. The purpose of title I and 
this part is to ensure that qualified individuals with disabilities 
are protected from discrimination on the basis of disability. 

The ADA uses the term "disabilities" rather than the term 
"handicaps" used in the Rehabilitation Act of 1973, 29 
U.S.C. 701-796. Substantively, these terms are equivalent. As 
noted by the House Committee on the Judiciary, "[t]he use of 
the term 'disabilities' instead of the term 'handicaps' reflects 
the desire of the Committee to use the most current terminol-
ogy. It reflects the preference of persons with disabilities to 
use that term rather than 'handicapped' as used in previous 
laws, such as the Rehabilitation Act of 1973 .... " H.R. Rep. 
No. 485 Part 3, lOlst Cong., 2d Sess. 26-27 (1990) [hereinaf-
ter House Judiciary Report]; see also S. Rep. No. 116, lOlst 
Cong., 1st Sess. 21 (1989) [hereinafter Senate Report]; H.R. 
Rep. No. 485 Part 2, lOlst Cong., 2d Sess. 50-51 (1990) 
[hereinafter House Labor Report]. 

The use of the term "Americans" in the title of the ADA is not 
intended to imply that the Act only applies to United States 
citiz.ens. Rather, the ADA protects all qualified individuals 
with disabilities, regardless of their citiz.enship status or 
nationality. 

Section 1630.l(b) and (c) Applicability and Construction 
Unless expressly stated otherwise, the standards applied in the 
ADA are not intended to be lesser than the standards applied 
under the Rehabilitation Act of 1973. 

The ADA does not preempt any Federal law, or any state or 
local law, that grants to individuals with disabilities protection 
greater than or equivalent to that provided by the ADA. This 
means that the existence of a lesser standard of protection to 
individuals with disabilities under the ADA will not provide a 
defense to failing to meet a higher standard under another law. 
Thus, for example, title I of the ADA would not be a defense 
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1630.2 Definitions. 

(a) Commission means 
the Equal Employment 
Opportunity Commission 
established by Section 705 of 
the Civil Rights Act of 1964 
(42 u.s.c. 2000e-4). 

(b) Coyered Entity means 
an employer, employment 
agency, labor organization, 
or joint labor management 
committee. 

(c) Person. labor or~aoi­
zatiop. employment a~epcy. 
commerce apd jpdustt:y 
affectip~ commerce shall 
have the same meaning given 
those terms in Section 701 of 
the Civil Rights Act of 1964 
(42 u.s.c. 2000e). 

(d) ~means each of 
the several States, the District 
of Columbia, the Common-
wealth of Puerto Rico, Guam, 
American Samoa, the Virgin 
Islands, the Trust Territory of 
the Pacific Islands, and the 
Commonwealth of the North-
ern Mariana Islands. 

( e) Employer. -- (1) In 
~eperal. The term "em-
ployer" means a person 
engaged in an industry 
affecting commerce who has 
15 or more employees for 
each working day in each of 
20 or more calendar weeks in 
the current or preceding 
calendar year, and any agent 
of such person, except that, 
from July 26, 1992 through 
July 25, 1994, an employer 

!Tit1e1ij 
INTERPRETIVE GUIDANCE 
Sections 1630.l(a)·(f) Commission, Covered Entity, etc. 
The definitions section of part 1630 includes several terms that 
are identical, or almost identical, to the terms found in title VII 
of the Civil Rights Act of 1964. Among these terms are "Com-
mission," "Person," "State," and "Employer." These terms are 
to be given the same meaning under the ADA that they are 
given under title VII. 

In general, the term "employee" has the same meaning that it 
is given under title VII. However, the ADA's definition of 
"employee" does not contain an exception, as does title VII, 
for elected officials and their personal staffs. It should be 
further noted that all state and local governments are covered 
by title II of the ADA whether or not they are also covered by 
this part. Title Il, which is enforced by the Department of 
Justice, becomes effective on January 26, 1992. ~ 28 CFR 
part 35. 

The term "covered entity" is not found in title VII. However, 
the title VII definitions of the entities included in the term 
"covered entity"~. employer, employment agency, .elk.) are 
applicable to the ADA. 
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means a person engaged in 
an industry affecting com-
merce who has 25 or ·more 
employees for each working 
day in each of 20 or more 
calendar weeks in the ·= · .· 

current or preceding year 
and any agent of such 
person. 

(2) Exceptions. The 
term employer does not 
include --

(i) the United States, a 
corporation wholly owned 
by the government of the 
United States, or an Indian 
tribe; or 

(ii) a bona fide private 
membership club (other than 
a labor organization) that is 
exempt from taxation under 
Section 501(c) of the Inter-
nal Revenue Ccxle of 1986. 

(f) Employee means an 
individual employed by an 
employer. 
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(g) Disability means, 

with respect to an 
individual --

(1) a physical or mental 
impairment that substan-
tially limits one or more of 
the major life activities of 
such individual; 

(2) a record of such an 
impairment; or 

(3) being regarded as 
having such an impairment. 
(See section 1630.3 for 

exceptions to this defini-
tion). 

INTERPRETIVE GUIDANCE 
Section 1630.l(g) Disability 

I Titlell 

In addition to the term "covered entity," there are several other 
terms that are unique to the ADA. The first of these is the term 
"disability." Congress adopted the definition of this term from 
the Rehabilitation Act definition of the term "individual with 
handicaps." By so doing, Congress intended that the relevant 
caselaw developed under the Rehabilitation Act be generally 
applicable to the term "disability" as used in the ADA. Senate 
Report at 21; House Labor Report at 50; House Judiciary 
Report at 27. · 

The definition of the term "disability" is divided into three 
parts. An individual must satisfy at least one of these parts in 
order to be considered an individual with a disability for 
purposes of this part. An individual is considered to have a 
"disability" if that individual either (1) has a physical or 
mental impairment which substantially limits one or more of 
that person's major life activities, (2) has a record of such an 
impairment, or, (3) is regarded by the covered entity as having 
such an impairment. 

To understand the meaning of the term "disability," it is 
necessary to understand, as a preliminary matter, what is 
meant by the terms "physical or mental impairment," "major 
life activity," and "substantially limits." Each of these terms is 
discussed below. 
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(h) Physical or mental 
impairment means: 

(1) Any physiological 
disorder, or condition, cos-
metic disfigurement, or 
anatomical loss affecting one 
or more of the following 
body systems: neurological, 
musculoskeletal, special 
sense organs, respiratory 
(including speech organs), 
cardiovascular, reproductive, 
digestive, genito-urinary, 
heroic and lymphatic, skin, 
and endocrine; or 

(2) Any mental or 
psychological disorder, such 
as mental retardation, organic 
brain syndrome, emotional or 
mental illness, and specific 
learning disabilities. 

1-26 

INTERPRETIVE GUIDANCE 
Section 1630.l(h) Physical or Mental Impairment 
This term adopts the definition of the term "physical or mental 
impairment" found in the regulations implementing Section 
504 of the Rehabilitation Act at 34 CFR part 104. It defines 
physical or mental impairment as any physiological disorder 
or condition, cosmetic disfigurement, or anatomical loss 
affecting one or more of several body systems, or any mental 
or psychological disorder. 

The existence of an impairment is to be determined without 
regard to mitigating measures such as medicines, or assistive 
or prosthetic devices. ~ Senate Report at 23; House Labor 
Report at 52; House Judiciary Report at 28. For example, an 
individual with epilepsy would be considered to have an 
impairment even if the symptoms of the disorder were com-
pletely controlled by medicine. Similarly, an individual with 
hearing loss would be considered to have an impairment even 
if the condition were correctable through the use of a hearing 
aid. 

It is important to distinguish between conditions that are 
impairments and physical, psychological, environmental, 
cultural and economic characteristics that are not impairments. 
The definition of the term "impairment" does not include 
physical characteristics such as eye color, hair color, left-
handedness, or height, weight or muscle tone that are within 
"normal" range and are not the result of a physiological 
disorder. The definition, likewise, does not include character-
istic predisposition to illness or disease. Other conditions, such 
as pregnancy, that are not the result of a physiological disorder 
are also not impairments. Similarly, the definition does not 
include common personality traits such as poor judgment or a 
quick temper where these are not symptoms of a mental or 
psychological disorder. Environmental, cultural, or economic 
disadvantages such as poverty, lack of education or a prison 
record are not impairments. Advanced age, in and of itself, is 
also not an impairment. However, various medical conditions 
commonly associated with age, such as hearing loss, 
osteoporosis, or arthritis would constitute impairments within 
the meaning of this part.~ Senate Report at 22-23; House 
Labor Report at 51-52; House Judiciary Report at 28-29. 
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(i) Major Life Activities 
means functions such as 
caring for oneself, perform-
ing manual tasks, walking, 
seeing, hearing, speaking, 
breathing, learning, and 
working. 

I Titleld 

INTERPRE11VE GUIDANCE 

Section 1630.2(i) Major Life Activities 
This term adopts the definition of the term "major life activi-
ties" found in the regulations implementing Section 504 of the 
Rehabilitation Act at 34 CFR part 104. "Major life activities" 
are those basic activities that the average person in the general 
population can perform with little or no difficulty. Major life 
activities include caring for oneself, performing manual tasks, 
walking, seeing, hearing, speaking, breathing, learning, and 
working. This list is not exhaustive. For example, other major 
life activities include, but are not limited to, sitting, standing, 
lifting, reaching. ~ Senate Report at 22; House Labor Report 
at 52; House Judiciary Report at 28. 
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(j) Substantially limits. -- :::::p 
(1) The term "substantially 
limits" means: 

(i) Unable to perform a 
major life activity that the 
average person in the general 
population can perform; or 

(ii) Significantly re-
stricted as to the condition, 
manner or duration under 
which an individual can 
perform a particular major 
life activity as compared to 
the condition, manner, or 
duration under which the 
average person in the general 
population can perform that 
same major life activity. 

(2) The following factors 
should be considered in 
determining whether an 
individual is substantially 
limited in a major life activ-
ity: 

(i) The nature and 
severity of the impairment; 

(ii) The duration or 
expected duration of the 
impairment; and 

(iii) The permanent or 
long term impact, or the 
expected permanent or long 
term impact of or resulting 
from the impairment. 

(3) With respect to the 
major life activity of 
"working" --

(i) The term "substan-

1-28 

INmRPRETIVE GUIDANCE 

Section 1630.2(j) Substantially Limits 
Determining whether a physical or mental impairment exists is 
only the first step in determining whether or not an individual 
is disabled. Many impairments do not impact an individual's 
life to the degree that they constitute disabling impairments. 
An impairment rises to the level of disability if the impairment 
substantially limits one or more of the individual's major life 
activities. Multiple impairments that combine to substantially 
limit one cir more of an individual's major life activities also 
constitute a disability. 

The ADA and this part, like the Rehabilitation Act of 1973, do 
not attempt a "laundry list" of impairments that are "disabili-
ties." The determination of whether an individual has a dis-
ability is not necessarily based on the name or diagnosis of the 
impairment the person has, but rather on the effect of that 
impairment on the life of the individual. Some impairments 
may be disabling for particular individuals but not for others, 
depending on the stage of the disease or disorder, the presence 
of other impairments that combine to make the impairment 
disabling or any number of other factors. Other impairments, 
however, such as HIV infection, are inherently substantially 
limiting. 

On the other hand, temporary, non-chronic impairments of 
short duration, with little or no long term or permanent im-

. pact, are usually not disabilities. Such impairments may 
include, but are not limited to, broken limbs, sprained joints, 
concussions, appendicitis, and influenza. Similarly, except in 
rare circumstances, obesity is not considered a disabling 
impairment. 

An impairment that prevents an individual from performing a 
major life activity substantially limits that major life activity. 
For example, an individual whose legs are paralyzed is sub-
stantially limited in the major life activity of walking because 
he or she is unable, due to the impairment, to perform that 
major life activity. 

Alternatively, an impairment is substantially limiting if it 
significantly restricts the duration, manner or condition under 
which an individual can perform a particular major life activ-
ity as compared to the average person in the general 
population's ability to perform that same major life activity. 
Thus, for example, an individual who, because of an impair-
ment, can only walk for very brief periods of time would be 

.ADA Hanllbook 

( 

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 105 of 197



( 
REGULATION 
tially limits" means signifi-
cantly restricted in the ability 
to perform either a class of 
jobs or a broad range of jobs 
in various classes as com-
pared to the average person 
having comparable training, 
skills and abilities. The 
inability to perform a single, 
particular job does not 
constitute a substantial 
limitation in the major life 
activity of working. 

(ii) In addition to the 
factors listed in paragraph 
G)(2) of this section, the 
following factors may be 
considered in determining 
whether an individual is 
substantially limited in the 
major life activity of "work-
ing": 

(A) The geographical area 
to which the individual has 
reasonable access; 

(B) The job from which 
the individual has been 
disqualified because of an 
impairment, and the number 
and types of jobs utilizing 
similar training, knowledge, 
skills or abilities, within that 
geographical area, from 
which the individual is also 
disqualified because of the 
impairment (class of jobs); 
and/or 

(C) The job from which 
the individual has been 
disqualified because of an 
impairment, and the number 
and types of other jobs not 

!·TiUell 

IN'IERPRETIVE GUIDANCE 
substantially limited in the major life activity of walking. An 
individual who uses artificial legs would likewise be substan-
tially limited in the major life activity of walking because the 
individual is unable to walk without the aid of prosthetic 
devices. Similarly, a diabetic who without ipsulin would lapse 
into a coma would be substantially limited because the indi-
vidual cannot perform major life activities without the aid of 
medication. & Senate Repon at 23; House Labor Repon at 
52. It should be noted that the term "average person" is not 
intended to imply a precise mathematical "average." 

Pan 1630 notes several factors that should be considered in 
making the determination of whether an impairment is sub-
stantially limiting. These factors are ( 1) the nature and severity 
of the impairment, (2) the duration or expected duration of the 
impairment, and (3) the permanent or long term impact, or the 
expected permanent or long term impact of, or resulting from, 
the impairment. The term "duration," as used in this context, 
refers to the length of time an impairment persists, while the 
term "impact" refers to the residual effects of an impairment. 
Thus, for example, a broken leg that takes eight weeks to heal 
is an impairment of fairly brief duration. However, if the 
broken leg heals improperly, the "impact" of the impairment 
would be the resulting permanent limp. Likewise, the effect 
on cognitive functions resulting from traumatic head injury 
would be the "impact" of that impairment. 

The determination of whether an individual is substantially 
limited in a major life activity must be made on a case by case 
basis, without regard to mitigating measures such as medi-
cines, or assistive or prosthetic devices. An individual is not 
substantially limited in a major life activity if the limitation, 
when viewed in light of the factors noted above, does not 
amount to a significant restriction when compared with the 
abilities of the average person. For example, an individual 
who had once been able to walk at an extraordinary speed 
would not be substantially limited in the major life activity of 
walking if, as a result of a physical impairment, he or she were 
only able to walk at an average speed, or even at moderately 
below average speed_ 

It is imponant to remember that the restriction on the perfor-
mance of the major life activity must be the result of a condi-
tion that is an impairment. As noted earlier, advanced age, 
physical or personality characteristics, and environmental, 
cultural, and economic disadvantages are not impairments. 
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utilizing similar training, 
knowledge, skills or abilities, 
within that geographical area, 
from which the individual is 
also disqualified because of 
the impairment (broad range 
of jobs in various classes). 

1-30 
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Consequently, even if such factors substantially limit an 
individual's ability to perform a major life activity, this limita-
tion will not constitute a disability. For example, an individual 

who is unable to read because he or she was never taught to 
read would not be an individual with a disability ~ause lack 
of education is not an impairment. However, an individual 
who is unable to read because of dyslexia would be an indi-
vidual with a disability because dyslexia, a learning disability, 

is an impairment. 

If an individual is not substantially limited with respect to any 
other major life activity, the individual's ability to perform the 
major life activity of working should be considered. If an 
individual is substantially limited in any other major life 
activity, no determination should be made as to whether the 
individual is substantially limited in working. For example, if 
an individual is blind, ~ substantially limited in the major 
life activity of seeing, there is no need to determine whether 
the individual is also substantially limited in the major life 
activity of working. The determination of whether an indi-
vidual is substantially limited in working must also be made 
on a case by case basis. 

This part lists specific factors that may be used in making the 
determination of whether the limitation in working is "sub-
stantial." These factors are: 

(1) the geographical area to which the individual has reason-
able access; 

(2) the job from which the individual has been disqualified 

because of an impairment, and the number and types of jobs 
utilizing similar training, knowledge, skills or abilities, within 

that geographical area, from which the individual is also 
disqualified because of the impairment (class of jobs); and/or 

(3) the job from which the individual has been disqualified 
because of an impairment, and the number and types of other 
jobs not utilizing similar training, knowledge, skills or abili-
ties, within that geographical area, from which the individual 

is also disqualified because of the impairment (broad range of 
jobs in various classes). 

Thus, an individual is not substantially limited in working just 
because he or she is unable to perform a particular job for one 
employer, or because he or she is unable to perform a special-
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ized job or professic:m requiring extraordinary skill, prowess or 
talent. For example, an individual who cannot be a commer-
cial airline pilot because of a minor vision impairment, but 
who can be a commercial airline co-pilot or a pilot for a 
courier service, would not be substantially limited in the major 
life activity of working. Nor would a professional baseball 
pitcher who develops a bad elbow and can no longer throw a 
baseball be considered substantially limited in the major life 
activity of working. In both of these examples, the individuals 
are not substantially limited in the ability to perform any other 
major life activity and, with regard to the major life activity of 
working, are only unable to perform either a particular special-
ized job or a narrow range of jobs. & Forrisi y. Bowen, 794 
F.2d 931 (4th Cir. 1986); Jasaoy y. U.S. Postal Service, 755 
F.2d 1244 (6th Cir. 1985); E.E Black. Ltd. y. Marshall, 497 F. 
Supp. 1088 (D. Hawaii 1980). 

On the other hand, an individual does not have to be totally 
unable to work in order to be considered substantially limited 
in the major life activity of working. An individual is substan-
tially limited in working if the individual is significantly 
restricted in the ability to perform a class of jobs or a broad 
range of jobs in various classes, when compared with the 
ability of the average person with comparable qualifications to 
perform those same jobs. For example, an individual who has 
a back condition that prevents the individual from performing 
any heavy labor job would be substantially limited in the 
major life activity of working because the individual's impair-
ment eliminates his or her ability to perform a class of jobs. 
This would be so even if the individual were able to perform 
jobs in another class, ~. the class of semi-skilled jobs. 
Similarly, suppose an individual has an allergy to a substance 
found in most high rise office buildings, but seldom found 
elsewhere, that makes breathing extremely difficult. Since this 
individual would be substantially limited in the ability to 
perform the broad range of jobs in various classes that are 
conducted in high rise office buildings within the geographical 
area to which he or she has reasonable access, he or she would 
be substantially limited in working. 

The terms "number and types of jobs" and "number and types 
of other jobs," as used in the factors discussed above, are not 
intended to require an onerous evidentiary showing. Rather, 
the terms only require the presentation of evidence of general 
employment demographics and/or of recognized occupational 
classifications that indicate the approximate number of jobs 
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~."few," "many," "most") from which an individual would 

be excluded because of an impairment. 

If an individual has a "mental or physical impairment" that 

"substantially limits" his or her ability to perform one or more 

"major life activities," that individual will satisfy the first part 

of the regulatory definition of "disability" and will be consid-

ered an individual with a disability. An individual who satis-

fies this first part of the definition of the term "disability" is 

not required to demonstrate that he or she satisfies either of the 

other parts of the definition. However, if an individual is 

unable to satisfy this part of the definition, he or she may be 

able to satisfy one of the other parts of the definition. 
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(k) Has a record of such 

impairment means has a 
history of, or has been 
misclassified as having, a 
mental or physical impair-
ment that substantially limits 
one or more major life 
activities. 
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Section 1630.2(k) Record of a Substantially Limiting 
Condition 
The second part of the definition provides that an individual 
with a record of an impairment that substantially limits a 
major life activity is an individual with a disability. The intent 
of this provision, in part, is to ensure that people are not 
discriminated against because of a history of disability. For 
example, this provision protects former cancer patients from 
discrimination based on their prior medical history. This 
provision also ensures that individuals are not discriminated 
against because they have been misclassified as disabled. For 
example, individuals misclassified as learning disabled are 
protected from discrimination on the basis of that erroneous 
classification. Senate Report at 23; House Labor Report at 52-
53; House Judiciary Report at 29. 

This part of the definition is satisfied if a record relied on by 
an employer indicates that the individual has or has had a 
substantially limiting impairment. The impairment indicated in 
the record must be an impairment that would substantially 
limit one or more of the individual's major life activities. 
There are many types of records that could potentially contain 
this information, including but not limited to, education, 
medical, or employment records. 

The fact that an individual has a record of being a disabled 
veteran, or of disability retirement, or is classified as disabled 
for other pwposes does not guarantee that the individual will 
satisfy the definition of "disability" under part 1630. Other 
statutes, regulations and programs may have a definition of 
"disability" that is not the same as the definition set forth in 
the ADA and contained in part 1630. Accordingly, in order for 
an individual who has been classified in a record as "disabled" 
for some other purpose to be considered disabled for pwposes 
of part 1630, the impairment indicated in the record must be a 
physical or mental impairment that substantially limits one or 
more of the individual's major life activities. 
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(1) Is re&arded as hayin& 

such an impaimient means: 

(1) Has a physical or 
mental impainnent that does 
not substantially limit major 
life activities but is treated by 
a covered entity as constitut-
ing such limitation; 

(2) Has a physical or 
mental impainnent that 
substantially limits major life 
activities only as a result of 
the attitudes of others toward 
such impainnent; or 

(3) Has none of the 
impainnents defined in 
paragraphs (h)(l) or (2) of 
this section but is treated by a 
covered entity as having a 
substantially limiting impair-
ment 
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Section 1630.2(1) Regarded as Substantially Limited in a 
Major Life Activity 
If an individual cannot satisfy either the first part of the defini-
tion of "disability" or the second "record of' part of the 
definition, he or she may be able to satisfy the thitd part of the 
definition. The third part of the definition provides that an 
individual who is regarded by an employer or other covered 
entity as having an impainnent that substantially limits a 
major life activity is an individual with a disability. 

· There are three different ways in which an individual may 
satisfy the definition of "being regarded as having a disabil-
ity": 

(1) The individual may have an impairment which is not 
substantially limiting but is perceived by the employer or other 
covered entity as constituting a substantially limiting impair-
ment; 

(2) the individual may have an impainnent which is only 
substantially limiting because of the attitudes of others toward 
the impairment; or 

(3) the individual may have no impairment at all but is re-
garded by the employer or other covered entity as having a 
substantially limiting impairment. 
Senate Report at 23; House Labor Report at 53; House Judi-
ciary Report at 29. 

An individual satisfies the first part of this definition if the 
individual has an impairment that is not substantially limiting, 
but the covered entity perceives the impairment as being 
substantially limiting. For example, suppose an employee has 
controlled high blood pressure that is not substantially limit-
ing. If an employer reassigns the individual to less strenuous 
work because of unsubstantiated fears that the individual will 
suffer a heart attack if he or she continues to perfonn strenu-
ous work, the employer would be regarding the individual as 

·. disabled. 

An individual satisfies the second part of the "regarded as" 
definition if the individual has an impairment that is only 
substantially limiting because of the attitudes of others toward 
the condition. For example, an individual may have a promi-
nent facial scar or disfigurement, or may have a condition that 
periodically causes an involuntary jerk of the head but does 
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not limit the individual's major life activities. If an employer 
discriminates against such an individual because of the nega-
tive reactions of customers, the employer would be regarding 
the individual as disabled and acting on the basis of that 
perceived disability.~ Senate Repon at 24; House Labor 
Repon at 53; House Judiciary Repon at 30:31. 

An individual satisfies the third pan of the "regarded as" 
definition of "disability" if the employer or other covered 
entity erroneously believes the individual has a substantially 
limiting impairment that the individual actually does not have. 
This situation could occur, for example, if an employer dis-
charged an employee in response to a rumor that the employee 
is infected with Human Immunodeficiency Virus (HIV). Even 
though the rumor is totally unfounded and the individual has 
no impairment at all, the individual is considered an individual 
with a disability because the employer perceived of this 
individual as being disabled. Thus, in this example, the em-
ployer, by discharging this employee, is discriminating on the 
basis of disability. 

The rationale for the "regarded as" pan of the definition of 
disability was articulated by the Supreme Coun in the context 
of the Rehabilitation Act of 1973 in School Board of Nassau 
County y. Arlipe, 480 U.S. 273 (1987). The Coun noted that, 
although an individual may have an impairment that does not 
in fact substantially limit a major life activity, the reaction of 
others may prove just as disabling. "Such an impairment might 
not diminish a person's physical or mental capabilities, but 
could nevertheless substantially limit that person's ability to 
work as a result of the negative reactions of others to the 
impairment." 480 U.S. at 283. The Coun concluded that by 
including "regarded as" in the Rehabilitation Act's definition, 
"Congress acknowledged that society's accumulated myths 
and fears about disability and diseases are as handicapping as 
are the physical limitations that flow from actual impairment." 
480 U.S. at 284. 

An individual rejected from a job because of the "myths, fears 
and sterotypes" associated with disabilities would be covered 
under this pan of the definition of disability, whether or not 
the employer's or other covered entity's perception were 
shared by others in the field and whether or not the 
individual's actual physical or mental condition would be 
considered a disability under the first or second pan of this 
definition. As the legislative history notes, sociologists have 
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identified common attitudinal barriers that frequently result in 
employers excluding individuals with disabilities. These 
include concerns regarding productivity, safety, insurance, 
liability, attendance, cost of accommodation and accessibility, 
workers' compensation costs, and acceptance by coworkers 
and customers. 

Therefore, if an individual can show that an employer or other 
covered entity made an employment decision because of a 
perception of disability based on "myth, fear or stereotype," 
the individual will satisfy the "regarded as" part of the defini-
tion of disability. H the employer cannot articulate a non-
discriminatory reason for the employment action, an inference 
that the employer is acting on the basis of "myth, fear or 
stereotype" can be drawn. 
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with a disability means an 
individual with a disability 
who satisfies the requisite 
skill, experience, education 
and other job-related require-
ments of the employment 
position such individual 
holds or desires, and who, 
with or without reasonable 
accommodation, can perform 
the essential functions of 
such position. (See section 
1630.3 for exceptions to this 
definition). 

[Title I I 
INTERPRETIVE GUIDANCE 
Section 1630.l(m) Qualified Individual with a Disability 
The ADA prohibits discrimination on the basis of disability 
against qualified individuals with disabilities. The determina-
tion of whether an individual with a disability is "qualified" 
should be made in two steps. The first step is to determine if 
the individual satisfies the prerequisites for 'the position, such 
as possessing the appropriate educational background, em-
ployment experience, skills, licenses, etc. For example, the 
first·step in determining whether an accountant who is 
paraplegic is qualified for a certified public accountant (CPA) 
position is to examine the individual's credentials to determine 
whether the individual is a licensed CPA. This is sometimes 
referred to in the Rehabilitation Act caselaw as determining 
whether the individual is "otherwise qualified" for the posi-
tion.~ Senate Report at 33; House Labor Report at 64-65. 
(See section 1630.9 Not Making Reasonable Accommoda-
tion). 

The second step is to determine whether or not the individual 
can perform the essential functions of the position held or 
desired, with or without reasonable accommodation. The 
purpose of this second step is to ensure that individuals with 
disabilities who can perform the essential functions of the 
position held or desired are not denied employment opportuni-
ties because they are not able to perform marginal functions of 
the position. House Labor Report at 55. 

The determination of whether an individual with a disability is 
qualified is to be made at the time of the employment deci-
sion. This determination should be based on the capabilities of 
the individual with a disability at the time of the employment 
decision, and should not be based on speculation that the 
employee may become unable in the future or may cause 
increased health insurance premiums or workers' compensa-
tion costs. 
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(n) Essential functions. -

( 1) In ieneral. The tenn 
"essential functions" means 
the fundamental job duties of 
the employment position the 
individual with a disability 
holds or desires. The tenn 
"essential functions" does not 
include the marginal func-
tions of the position. 

(2) A job function may 
be considered essential for 
any of several reasons, 
including but not limited to 
the following: 

(i) The function may be 
essential because the reason 
the position exists is to 
perfonn that function; 

(ii) The function may be 
essential because of the 
limited number of employees 
available among whom the 
perfonnance of that job 
function can be distributed; 
and/or 

(iii) The function may be 
highly specialized so that the 
incumbent in the position is 
hired for his or her expertise 
or ability to perf onn the 
particular function. 

(3) Evidence of whether 
a particular function is 
essential includes, but is not 
limited to: 

(i) The employer's 
judgment as to which func-
tions are essential; 

1-38 
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Section 1630.2(n) Essential Functions 
The detennination of which functions are essential may be 
critical to the detennination of whether or not the individual 
with a disability is qualified. The essential functions are those 
functions that the individual who holds the positio~ must be 
able to perform unaided or with the assistance of a reasonable 
accommodation. 

The inquiry into whether a particular function is essential 
initially focuses on whether the employer actually requires 
employees in the position to perf onn the functions that the 
employer asserts are essential. For example, an employer may 
state that typing is an essential function of a position. If, in 
fact, the employer has never required any employee in that 
particular position to type, this will be evidence that typing is 
not actually an essential function of the position. 

If the individual who holds the position is actually required to 
perform the function the employer asserts is an essential 
function, the inquiry will then center around whether remov-
ing the function would fundamentally alter that position. This 
detennination of whether or not a particular function is essen-
tial will generally include one or more of the following factors 
listed in part 1630. 

The first factor is whether the position exists to perf onn a 
particular function. For example, an individual may be hired 
to proofread documents. The ability to proofread the docu-
ments would then be an essential function, since this is the 
only reason the position exists. 

The second factor in detennining whether a function is essen-
tial is the number of other employees available to perfonn that 
job function or among whom the perfonnance of that job 
function can be distributed. This may be a factor either be-
cause the total number of available employees is low, or 
because of the fluctuating demands of the business operation. 

· For example, if an employer has a relatively small number of 
available employees for the volume of work to be perfonned, 
it may be necessary that each employee perfonn a multitude of 
different functions. Therefore, the perf onnance of those 
functions by each employee becomes more critical and the 
options for reorganizing the work become more limited. In 
such a situation, functions that might not be essential if there 
were a larger staff may become essential because the staff size 
is small compared to the volume of work that has to be done. 
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(ii) Written job descrip-

tions prepared before adver-
tising or interviewing appli-
cants for the job; 

(iii) The amount of time 
spent on the job performing 
the function; 

(iv)The consequences of 
not requiring the incumbent 
to perform the function; 

(v) The terms of a collec-
tive bargaining agreement; 

(vi)The work experience 
of past incumbents in the job; 
and/or 

(vii) The current work 
experience of incumbents in 
similar jobs. 

I Title I l 
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~Treadwell y. Alexancier, 707 F.2d 473 (11th Cir. 1983). 

A similar situation might occur in a larger work force if the 
workflow follows a cycle of heavy demand for labor intensive 
work followed by low demand periods. This type of workflow 
might also make the performance of each function during the 
peak periods more critical and might limit the employer's 
flexibility in reorganizing operating procedures. & Dexler y. 
IiWi, 660 F. Supp. 1418 (D. Conn. 1987). 

The third factor is the degree of expertise or skill required to 
perform the function. In certain professions and highly skilled 
positions the employee is hired for his or her expertise or 
ability to perform the particular function. In such a situation, 
the performance of that specialized task would be an essential 
function. 

Whether a particular function is essential is a factual determi-
nation that must be made on a case by case basis. In determin-
ing whether or not a particular function is essential, all rel-
evant evidence should be considered. Part 1630 lists various 
types of evidence, such as an established job description, that 
should be considered in determining whether a particular 
function is essential. Since the list is not exhaustive, other 
relevant evidence may also be presented. Greater weight will 
not be granted to the types of evidence included on the list 
than to the types of evidence not listed. 

Although part 1630 does not require employers to develop or 
maintain job descriptions, written job descriptions prepared 
before advertising or interviewing applicants for the job, as 
well as the employer's judgment as to what functions are 
essential are among the relevant evidence to be considered in 
determining whether a particular function is essential. The 
terms of a collective bargaining agreement are also relevant to 
the determination of whether a particular function is essential. 
The work experience of past employees in the job or of current 
employees in similar jobs is likewise relevant to the determi-
nation of whether a particular function is essential. & H.R. 
Conf. Rep. No. 101-596, lOlst Cong., 2d Sess. 58 (1990) 
[hereinafter Conference Report]; House Judiciary Report at 
33-34. See also Hall y. U.S. Postal Service, 857 F.2d 1073 
(6th Cir. 1988). 

The time spent performing the particular function may also be 
an indicator of whether that function is essential. For example, 
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if an employee spends the vast majority of his or her time 
working at a cash register, this would be evidence that operat-

ing the cash register is an essential function. The consequences 

of failing to require the employee to perform the function may 

be another indicator of whether a particular function is essen-

tial. For example, although a firefighter may not regularly 

have to carry an unconscious adult out of a burning building, 

the consequence of failing to require the firefighter to be able 

to perform this function would be serious. 

It is important to note that the inquiry into essential functions 

is not intended to second guess an employer's business judg-

ment with regard to production standards, whether qualitative 

or quantitative, nor to require employers to lower such stan-

dards. (See section 1630.10 Qualification Standards, Tests and 

Other Selection Criteria). If an employer requires its typists to 

be able to accurately type 75 words per minute, it will not be 

called upon to explain7 why an inaccurate work product, or a 

typing speed of 65 words per minute, would not be adequate. 

Similarly, if a hotel requires its service workers to thoroughly 

clean 16 rooms per day, it will not have to explain why it 

requires thorough cleaning, or why it chose a 16 room rather 

than a 10 room requirement. However, if an employer does 

require accurate 75 word per minute typing or the thorough 

cleaning of 16 rooms, it will have to show that it actually 

imposes such requirements on its employees in fact, and not 

simply on paper. It should also be noted that, if it is alleged 

that the employer intentionally selected the particular level of 

production to exclude individuals with disabilities, the em-
ployer may have to offer a legitimate, nondiscriminatory 

reason for its selection. 
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( o) Reasonable accom-
modation. -- (1) The term 
"reasonable accommodation" 
means: 

(i) Modifications or 
adjustments to a job applica-
tion process that enable a 
qualified applicant with a 
disability to be considered for 
the position such qualified 
applicant desires; or 

(ii) Modifications or 
adjustments to the work 
environment, or to the man-
ner or circumstances under 
which the position held or 
desired is customarily per-
formed, that enable a quali-
fied individual with a disabil-
ity to perform the essential 
functions of that position; or 

(iii) Modifications or 
adjustments that enable a 
covered entity's employee 
with a disability to enjoy 
equal benefits and privileges 
of employment as are en-
joyed by its other similarly 
situated employees without 
disabilities. 

(2) Reasonable acCOm-
moc1atiop may include but is 
not limited to: 

(i) Making existing 
facilities used by employees 
readily accessible to and 
usable by individuals with 
disabilities; and 

(ii) Job restructuring; 
part-time or modified work 

I Tittetl 

INTERPRETIVE GUIDANCE 

Section 1630.2(0) Reasonable Accommodation 
An individual is considered a "qualified individual with a 
disability" if the individual can perform the essential functions 
of the position held or desired with or without reasonable 
accommodation. In general, an accommodation is any change 
in the work environment or in the way things are customarily 
done that enables an individual with a disability to enjoy equal 
employment opportunities. There are three categories of 
reasonable accommodation. These are (1) accommodations 
that are required to ensure equal opportunity in the application 
process; (2) accommodations that enable the employer's 
employees with disabilities to perform the essential functions 
of the position held or desired; and (3) accommodations that 
enable the employer's employees with disabilities to enjoy 
equal benefits and privileges of employment as are enjoyed by 
employees without disabilities. It should be noted that nothing 
in this part prohibits employers or other covered entities from 
providing accommodations beyond those required by this part. 

Part 1630 lists the examples, specified in title I of the ADA, of 
the most common types of accommodation that an employer 
or other covered entity may be required to provide. There are 
any number of other specific accommodations that may be 
appropriate for particular situations but are not specifically 
mentioned in this listing. This listing is not intended to be 
exhaustive of accommodation possibilities. For example, other 
accommodations could include permitting the use of accrued 
paid leave or providing additional unpaid leave for necessary 
treatment, making employer provided transportation acces-
sible, and providing reserved parking spaces. Providing per-
sonal assistants, such as a page turner for an employee with no 
hands or a travel attendant to act as a sighted guide to assist a 
blind employee on occasional business trips, may also be a 
reasonable accommodation. Senate Report at 31; House Labor 
Report at 62; House Judiciary Report at 39. 

It may also be a reasonable accommodation to permit an 
individual with a disability the opportunity to provide and 
utilize equipment, aids or services that an employer is not 
required to provide as a reasonable accommodation. For 
example, it would be a reasonable accommodation for an 
employer to permit an individual who is blind to use a guide 
dog at work, even though the employer would not be required 
to provide a guide dog for the employee. 

The accommodations included on the list of reasonable ac-
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schedules; reassignment to a 
vacant position; acquisition 
or modifications of equip-
ment or devices; appropriate 
adjustment or modifications 
of examinations, training 
materials, or policies; the 
provision of qualified readers 
or interpreters; and other 
similar accommodations for 
individuals with disabilities. 

(3) To determine the 
appropriate reasonable 
accommodation it may be 
necessary for the covered 
entity to initiate an informal, 
interactive process with the 
qualified individual with a 
disability in need of the 
accommodation. This process 
should identify the precise 
limitations resulting from the 
disability and potential 
reasonable accommodations 
that could overcome those 
limitations. 
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commodations are generally self explanatory. However, there 
are a few that require further explanation. One of these is the 
accommodation of making existing facilities used by employ-
ees readily accessible to, and usable by, individuals with 
disabilities. This accommodation includes both these areas that 
must be accessible for the employee to perform essential job 
functions, as well as non-work areas used by the employer's 
employees.for other purposes. For example, accessible break 
rooms, lunch rooms, training rooms, restrooms, etc., may be 
required as reasonable accommodations. 

Another of the potential accommodations listed is "job restruc-
turing." An employer or other covered entity may restructure 
a job by reallocating or redistributing nonessential, marginal 
job functions. For example, an employer may have two jobs, 
each of which entails the performance of a number of mar-
ginal functions. The employer hires a qualified individual with 
a disability who is able to perform some of the marginal 
functions of each job but not all of the marginal functions of 
either job. As an accommodation, the employer may redistrib-
ute the marginal functions so that all of the marginal functions 
that the qualified individual with a disability can perform are 
made a part of the position to be filled by the qualified indi-
vidual with a disability. The remaining marginal functions that 
the individual with a disability cannot perform would then be 
transferred to the other position. & Senate Report at 31; 
House Labor Report at 62. 

An employer or other covered entity is not required to reallo-
cate essential functions. The essential functions are by defini-
'tion those that the individual who holds the job would have to 
perform, with or without reasonable accommodation, in order 
to be considered qualified for the position. For example, 
suppose a security guard position requires the individual who 
holds the job to inspect identification cards. An employer 
would not have to provide an individual who is legally blind 
with an assistant to look at the identification cards for the 
legally blind employee. In this situation the assistant would be 
performing the job for the individual with a disability rather 
than assisting the individual to perform the job. & Coleman 
y. Darden, 595 F.2d 533 (10th Cir. 1979). 

An employer or other covered entity may also restructure a job ( 
by altering when and/or how an essential function is per-
formed. For example, an essential function customarily per-
formed in the early morning hours may be rescheduled until 
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later in the day as a reasonable accommodation to a disability that 
precludes perfonnance of the function at the customary hour. 
Likewise, as a reasonable accommodation, an employee with a 
disability that inhibits the ability to write, may be permitted to 
computerize records that were customarily maintained manually. 

Reassignment to a vacant position is also listed as a potential 
reasonable accommodation. In general, reassignment should be 
considered only when accommodation within the individual's 
current position would pose an undue hardship. Reassignment is 
not available to applicants. An applicant for a position must be 
qualified for, and be able to perform the essential functions of, the 
position sought with or without reasonable accommodation. 

Reassignment may not be used to limit, segregate, or otherwise 
discriminate against employees with disabilities by forcing 
reas~gnments to undesirable positions or to designated offices or 
facilities. Employers should reassign the individual to an equiva-
lent position, in terms of pay, status, etc., if the individual is 
qualified, and if the position is vacant within a reasonable amount 
of time. A "reasonable amount of time" should be determined in 
light of the totality of the circumstances. As an example, suppose 
there is no vacant position available at the time that an individual 
with a disability requests reassignment as a reasonable accommo-
dation. The employer, however, knows that an equivalent position 
for which the individual is qualified, will become vacant next 
week. Under these circumstances, the employer should reassign 
the individual to the position when it becomes available. 

An employer may reassign an individual to a lower graded 
position if there are no accommodations that would enable the 
employee to remain in the current position and there are no vacant 
equivalent positions for which the individual is qualified with or 
without reasonable accommodation. An employer, however, is 
not required to maintain the reassigned individual with a disabil-
ity at the salary of the higher graded position if it does not so 
maintain reassigned employees who are not disabled. It should 
also be noted that an employer is not required to promote an 
individual with a disability as an accommodation. & Senate 
Report at 31-32; House Labor Report at 63. 

The determination of which accommodation is appropriate in a 
particular situation involves a process in which the employer and 
employee identify the precise limitations imposed by the disabil-
ity and explore potential accommodations that would overcome 
those limitations. This process is discussed more fully in section 
1630.9 Not Making Reasonable Accommodation. 
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(p) Undue hardship. --

(1) In eeneral. "Undue 
hardship" means, with re-
spect to the provision of an 
accommodation, significant 
difficulty or expense incurred ·· 
by a covered entity, when 
considered in light of the 
factors set forth in paragraph 
(p)(2) of this section. 

(2) Factors to be consid-
'1'.Cd. In determining whether 
an accommodation would 
impose an undue hardship on 
a covered entity, factors to be 
considered include: 

(i) The nature and net 
cost of the accommodation 
needed under this part, taking 
into consideration the avail-
ability of tax credits and 
deductions, and/or outside 
funding; 

(ii) The overall financial 
resources of the facility or 
facilities involved in the 
provision of the reasonable 
accommodation, the number 
of persons employed at such 
facility, and the effect on 
expenses and resources; 

(iii) The overall financial 
resources of the covered 
entity, the overall si?.C of the 
business of the covered entity 
with respect to the number of 
its employees, and the num-
ber, type and location of its 
facilities; 

(iv)The type of operation 

1-44 
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Section 1630.l(p) Undue Hardship 
An employer or other covered entity is not required to provide 

an accommodation that will impose an undue hardship on the 

operation of the employer's or other covered entity's business. 

The term "undue hardship" means significant diffj.culty or 

expense in, or resulting from, the provision of the accommo-

dation. The "undue hardship" provision takes into account the 

financial ~alities of the particular employer or other covered 

entity. However, the concept of undue hardship is not limited 

to financial difficulty. "Undue hardship" refers to any accom-

modation that would be unduly costly, extensive, substantial, 

or disruptive, or that would fundamentally alter the nature or 

operation of the business.~ Senate Report at 35; House 

Labor Report at 67. 

For example, suppose an individual with a disabling visual 

impairment that makes it extremely difficult to see in dim 

lighting applies for a position as a waiter in a nightclub and 

requests that the club be brightly lit as a reasonable accommo-

dation. Although the individual may be able to perform the job 

in bright lighting, the nightclub will probably be able to 

demonstrate that that particular accommodation, though 

inexpensive, would impose an undue hardship if the bright 

lighting would destroy the ambience of the nightclub and/or 

make it difficult for the customers to see the stage show. The 

fact that that particular accommodation poses an undue hard-

ship, however, only means that the employer is not required to 

provide that accommodation. If there is another accommoda-

tion that will not create an undue hardship, the employer 

would be required to provide the alternative accommodation. 

An employer's claim that the cost of a particular accommoda-

tion will impose an undue hardship will be analyzed in light of 

the factors outlined in part 1630. In part, this analysis requires 

a determination of whose financial resources should be consid-

ered in deciding whether the accommodation is unduly costly. 

In some cases the financial resources of the employer or other 

covered entity in its entirety should be considered in determin-

ing whether the cost of an accommodation poses an undue 

hardship. In other cases, consideration of the financial re-

sources of the employer or other covered entity as a whole 

may be inappropriate because it may not give an accurate 

picture of the financial resources available to the particular 

facility that will actually be required to provide the accommo-

dation. ~House Labor Report at 68-69; House Judiciary 

Report at 40-41; see also Conference Report at 56-57. 
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or operations of the covered 
entity, including the compo-
sition, structure and functions 
of the workforce of such 
entity, and the geographic 
separateness and administra-
tive or fiscal relationship of 
the facility or facilities in 
question to the covered 
entity; and 

(v) The impact of the 
accommodation upon the 
operation of the facility, 
including the impact on the 
ability of other employees to 
perform their duties and the 
impact on the facility's 
ability to conduct business. 

I Title I l 
INTERPRE'IlVE GUIDANCE 
If the employer or other covered entity asserts that only the 
financial resources of the facility where the individual will be 
employed should be considered, part 1630 requires a factual 
determination of the relationship between the employer or 
other covered entity and the facility that w\11 provide the 
. accommodation. As an example, suppose that an indepen-
dently owned fast food franchise that receives no money from 
the franchisor refuses to hire an individual with a hearing 
impairment because it asserts that it would be an undue hard-
ship to provide an interpreter to enable the individual to 
participate in monthly staff meetings. Since the financial 
relationship between the franchisor and the franchise is limited 
to payment of an annual franchise fee, only the financial 
resources of the franchise would be considered in determining 
whether or not providing the accommodation would be an 
undue hardship. & House Labor Report at 68; House Judi-
ciary Report at 40. 

If the employer or other covered entity can show that the cost 
of the accommodation would impose an undue hardship, it 
would still be required to provide the accommodation if the 
funding is available from another source, .e...&,., a State voca-
tional rehabilitation agency, or if Federal, State or local tax 
deductions or tax credits are available to offset the cost of the 
accommodation. If the employer or other covered entity 
receives, or is eligible to receive, monies from an external 
source that would pay the entire cost of the accommodation, it 
cannot claim cost as an undue hardship. In the absence of such 
funding, the individual with a disability requesting the accom-
modation should be given the option of providing the accom-
modation or of paying that portion of the cost which consti-
tutes the undue hardship on the operation of the business. To 
the extent that such monies pay or would pay for only part of 
the cost of the accommodation, only that portion of the cost of 
the accommodation that could not be recovered - the final net 
cost to the entity - may be considered in determining undue 
hardship. (See section 1630.9 Not Making Reasonable Accom-
modation). & Senate Report at 36; House Labor Report at 69. 
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(q) Qualification stan-
.dalll.s. means the personal and 
professional attributes includ-
ing the skill, experience, 
education, physical, medical, 
safety and other requirements 
established by a covered 
entity as requirements which 
an individual must meet in 
order to be eligible for the 
position held or desired. 

1-46 
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(r) Direct Threat means a 

significant risk of substantial 
hann to the health or safety 
of the individual or others 
that cannot be eliminated or 
reduced by reasonable ac-
commodation. The determi-
nation that an individual 
poses a "direct threat" shall 
be based on an individualized 
assessment of the 
individual's present ability to 
safely perform the essential 
functions of the job. This 
assessment shall be based on 
a reasonable medical judg-
ment that relies on the most 
current medical knowledge 
and/or on the best available 
objective evidence. In 
determining whether an 
individual would pose a 
direct threat, the factors to be 
considered include: 

(1) The duration of the 
risk; 

(2) The nature and 
severity of the potential 
harm; 

(3) The likelihood that 
the potential harm will occur; 
and 

( 4) The imminence of 
the potential harm. 

ITiuei .. •I 

INTERPRETIVE GUIDANCE 
Section 1630.l(r) Direct Threat 
An employer may require, as a qualification standard, that an 
individual not pose a direct threat to the health or safety of 
himself/herself or others. Like any other qualification stan-
dard, such a standard must apply to all applicants or employ-
ees and not just to individuals with disabilitles. If, however, 

.· ····. an individual poses a direct threat as a result of a disability, the 
· · · employer must determine whether a reasonable accommoda-

tion would either eliminate the risk or reduce it to an accept-
able level. If no accommodation exists that would either 
eliminate or reduce the risk, the employer may refuse to hire 
an applicant or may discharge an employee who poses a direct 
threat 

An employer, however, is not permitted to deny an employ-
ment opportunity to an individual with a disability merely 
because of a slightly increased risk. The risk can only be 
considered when it poses a significant risk, ~. high probabil-
ity, of substantial harm; a speculative or remote risk is insuffi-
cient.~ Senate Report at 27; House Labor Report at 56-57; 
House Judiciary Report at 45. 

Determining whether an individual poses a significant risk of 
substantial harm to others must be made on a case by case 
basis. The employer should identify the specific risk posed by 
the individual. For individuals with mental or emotional 
disabilities, the employer must identify the specific behavior 
on the part of the individual that would pose the direct threat. 
For individuals with physical disabilities, the employer must 
identify the aspect of the disability that would pose the direct 
threat. The employer should then consider the four factors 
listed in part 1630: 

(1) the duration of the risk; 
(2) the nature and severity of the potential hann; 
(3) the likelihood that the potential hann will occur; and 
( 4) the imminence of the potential hann. 

Such consideration must rely on objective, factual evidence - -
not on subjective perceptions, irrational fears, patronizing 
attitudes, or stereotypes - - about the nature or effect of a 
particular disability, or of disability generally.~ Senate 
Report at 27; House Labor Report at 56-57; House Judiciary 
Report at 45-46. See also Strathie y. Department of Traospor-
.w.ion. 716 F.2d 227 (3d Cir. 1983). Relevant evidence may 
include input from the individual with a disability, the experi-
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ence of the individual with a disability in previous similar 
positions, and opinions of medical doctors, rehabilitation 
counselors, or physical therapists who have expertise in the 
disability involved and/or direct knowledge of the individual 
with the disability. 

An employer is also permitted to require that an individual not 
pose a direct threat of harm to his or her own safety or health. 
If perf orniing the particular functions of a job would result in 
a high probability of substantial harm to the individual, the 
employer could reject or discharge the individual unless a 
reasonable accommodation that would not cause an undue 
hardship would avert the harm. For example, an employer 
would not be required to hire an individual, disabled by 
narcolepsy, who frequently and unexpectedly loses conscious-
ness for a carpentry job the essential functions of which 
require the use of power saws and other dangerous equipment, 
where no accommodation exists that will reduce or eliminate 
the risk. 

The assessment that there exists a high probability of substan-
tial harm to the individual, like the assessment that there exists 
a high probability of substantial harm to others, must be 
strictly based on valid medical analyses and/or on other objec-
tive evidence. This determination must be based on individual-
ized factual data, using the factors discussed above, rather than 
on stereotypic or patronizing assumptions and must consider 
potential reasonable accommodations. Generalized fears about 
risks from the employment environment, such as exacerbation 
of the disability caused by stress, cannot be used by an em-
ployer to disqualify an individual with a disability. For ex-
ample, a law firm could not reject an applicant with a history 
of disabling mental illness based on a generalized fear that the 
stress of trying to make partner might trigger a relapse of the 
individual's mental illness. Nor can generalized fears about 
risks to individuals with disabilities in the event of an evacua-
tion or other emergency be used by an employer to disqualify 
an individual with a disability. & Senate Report at 56; 
House Labor Report at 73-74; House Judiciary Report at 45. 
See also Mantolete y. Bol~er, 767 F.2d 1416 (9th Cir. 1985); 
Bentiye~na y. U.S. Department of Labor, 694 F.2d 619 (9th 
Cir. 1982). 
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1630.3 Exceptions to the 
definitions of "Disability" 
and ''Qualified Individual 
with a Disability." 

(a) The terms disabilitY 
and Qualified individual with a 
disabilitY do not include 
individuals currently engaging 
in the illegal use of drugs, 
when the covered entity acts 
on the basis of such use. 

(1) Dm& means a con-
trolled substance, as defined in 
schedules I through V of 
Section 202 of the Controlled 
Substances Act (21 U.S.C 812). 

(2) Weial use of druis 
means the use of drugs the 
possession or distribution of 
which is unlawful under the 
Controlled Substances Act, as 
periodically updated by the 
Food and Drug Administra-
tion. This term does not 
include the use of a drug taken 
under the supervision of a 
licensed health care profes-
sional, or other uses authorized 
by the Controlled Substances 
Act or other provisions of 
Federal law. 

(b) However, the terms 
"disability" and "qualified" 
individual with a disability may 
not exclude an individual who: 

(1) Has successfully 
completed a supervised drug 
rehabilitation program and is 
no longer engaging in the 
illegal use of drugs, or has 
otherwise been rehabilitated 
successfully and is no longer 
engaging in the illegal use of 
drugs; or 

I Title I I 
INTERPRETIVE GUIDANCE 
Section 1630.3 Exceptions to the Definitions of "Disability" 
and ''Qualified Individual with a Disability" 

Section 1630.3 (a) through (c) Illegal Use of Drugs 
Part 1630 provides that an individual currently engaging in the 
illegal use of drugs is not an individual with a disability for 
purposes of this part when the employer or other covered 
entity acts on the basis of such use. Illegal use of drugs refers 
both to the use of unlawful drugs, such as cocaine, and to the 
unlawful use of prescription drugs. 

Employers, for example, may discharge or deny employment to 
persons who illegally use drugs, on the basis of such use, without 
fear of being held liable for discrimination. The term "currently 
engaging" is not intended to be limited to the use of drugs on the 
day of, or within a matter of days or weeks before, the employ-
ment action in question. Rather, the provision is intended to 
apply to the illegal use of drugs that has occurred recently 
enough to indicate that the individual is actively engaged in such 
conduct ~ Conference Repon at 64. 

Individuals who are erroneously perceived as engaging in the 
illegal use of drugs, but are not in fact illegally using drugs are 
not excluded from the definitions of the terms "disability" and 
"qualified individual with a disability." Individuals who are no 
longer illegally using drugs and who have either been rehabili-
tated successfully or are in the process of completing a reha-
bilitation program are, likewise, not excluded from the defini-
tions of those terms. The term "rehabilitation program" refers 
to both in-patient and out-patient programs, as well as to 
appropriate employee assistance programs, professionally 
recognized self-help programs, such as Narcotics Anonymous, 
or other programs that provide professional (not necessarily 
medical) assistance and counseling for individuals who ille-
gally use drugs. & Conference Repon at 64; see also House 
Labor Repon at 77; House Judiciary Repon at 47. 

It should be noted that this provision simply provides that 
certain individuals are not excluded from the definitions of 
"disability" and "qualified individual with a disability." Con-
sequently, such individuals are still required to establish that 
they satisfy the requirements of these definitions in order to be 
protected by the ADA and this part. An individual erroneously 
regarded as illegally using drugs, for example, would have to 
show that he or she was regarded as a drug addict in order to 
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(2) Is panicipating in a 
supervised rehabilitation 
program and is no longer 
engaging in such use; or 

(3) Is erroneously re-
garded as engaging in such 
use, but is not engaging in 
such use. 

(c) It shall not be a viola-
tion of this part for a covered 
entity to adopt or administer 
reasonable policies or proce-
dures, including but not limited 
to drug testing, designed to 
ensure that an individual 
described in paragraph (b )(1) 
or (2) of this section is no 
longer engaging in the illegal 
use of drugs. (See section 
1630.16(c) Drug testing). 

(d) Disability does not 
include: 

(1) Transvestism, 
transsexualism, pedophilia, 
exhibitionism, voyeurism, 
gender identity disorders not 
resulting from physical impair-
ments, or other sexual behav-
ior disorders; 

(2) Compulsive gambling, 
kleptomania, or pyromania; or 

(3) Psychoactive substance 
use disorders resulting from 
current illegal use of drugs. 

(e) Homosexuality and 
bisexuality are not impair-
ments and so are not disabili-
ties as defined in this part 

1-50 
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demonstrate that he or she meets the definition of "disability" 
as defined in this part. 

Employers are entitled to seek reasonable assurances that no 
illegal use of drugs is occurring or has occurred ~ently 
enough so that continuing use is a real and ongoing problem. 
The reasonable assurances that employers may ask applicants 
or employees to provide include evidence that the individual is 
participating in a drug treatment program and/or evidence, 
such as drug test results, to show that the individual is not 
currently engaging in the illegal use of drugs. An employer, 
such as a law enforcement agency, may also be able to impose 
a qualification standard that excludes individuals with a 
history of illegal use of drugs if it can show that the standard is 
job-related and consistent with business necessity. (S"ee section 
1630.10 Qualification Standards, Tests and Other Selection 
Criteria) ~ Conference Report at 64. 
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1630.4 Discrimination 
prohibited. 

It is unlawful for a 
covered entity to discriminate 
on the basis of disability 
against a qualified individual 
with a disability in regard to: 

(a) Recruitment, advertis-
ing, and job application 
procedures; 

(b) Hiring, upgrading, 
promotion, award of tenure, 
demotion, transfer, layoff, 
termination, right of return 
from layoff, and rehiring; 

(c) Rates of pay or any 
other form of compensation 
and changes in compensa-
tion; 

(d) Job assignments, job 
classifications, organizational 
structures, position descrip-
tions, lines of progression, 
and seniority lists; 

(e) Leaves of absence, 
sick leave, or any other leave; 

(f) Fringe benefits 
available by virtue of em-
ployment, whether or not 
administered by the covered 
entity; 

(g) Selection and finan-
cial support for training, 
including: apprenticeships, 
professional meetings, 
conferences and other related 
activities, and selection for 
leaves of absence to pursue 
training; 

I Title I I 
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Section 1630.4 Discrimination Prohibited 
This provision prohibits discrimination against a qualified 
individual with a disability in all aspects of the employment 
relationship. The range of employment decisions covered by 
this nondiscrimination mandate is to be construed in a manner 
consistent with the regulations implementing Section 504 of 
the Rehabilitation Act of 1973. 

Part 1630 is not intended to limit the ability of covered entities 
to choose and maintain a qualified workforce. Employers can 
continue to use job-related criteria to select qualified employ-
ees, and can continue to hire employees who can perform the 
essential functions of the job. 
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(h) Activities sponsored 
by a covered entity includ-
ing social and recreational 
programs; and 

(i) Any other term, 
condition, or privilege of 
employment. 

The tenn "discrimina-
tion" includes, but is not 
limited to, the acts described 
in sections 1630.5 through 
1630.13 of this part. 

1-52 
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1630.S Limiting, segregat-
ing, and classifying. 

It is unlawful for a 
covered entity to limit, 
segregate, or classify a job 
applicant or employee in a 
way that adversely affects 
his or her employment 
opportunities or status on 
the basis of disability. 

INn:RPRETIVE GUIDANCE 

Section 1630.S Limiting, Segregating and Classifying 
This provision and the several provisions that follow describe 
various specific forms of discrimination that are included 
within the general prohibition of section 1630.4. Covered 
entities are prohibited from restricting the employment oppor-
tunities of qualified individuals with disabilities on the basis of 
stereotypes and myths about the individual's disability. Rather, 
the capabilities of qualified individuals with disabilities must 
be determined on an individualized, case by case basis. Cov-
ered entities are also prohibited from segregating qualified 
employees with disabilities into separate work areas or into 
separate lines of advancement. 

Thus, for example, it would be a violation of this part for an 
employer to limit the duties of an employee with a disability 
based on a presumption of what is best for an individual with 
such a disability, or on a presumption about the abilities of an 
individual with such a disability. It would be a violation of 
this part for an employer to adopt a separate track of job 
promotion or progression for employees with disabilities based 
on a presumption that employees with disabilities are uninter-
ested in, or incapable of, performing particular jobs. Simi-
larly, it would be a violation for an employer to assign or 
reassign (as a reasonable accommodation) employees with 
disabilities to one particular office or installation, or to require 
that employees with disabilities only use particular employer 
provided non-work facilities such as segregated break-rooms, 
lunch rooms, or lounges. It would also be a violation of this 
part to deny employment to an applicant or employee with a 
disability based on generalized fears about the safety of an 
individual with such a disability, or based on generalized 
assumptions about the absenteeism rate of an individual with 
such a disability. 

In addition, it should also be noted that this part is intended to 
require that employees with disabilities be accorded equal 
access to whatever health insurance coverage the employer 
provides to other employees. This part does not, however, 
affect pre-existing condition clauses included in health insur-
ance policies offered by employers. Consequently, employers 
may continue to offer policies that contain such clauses, even 
if they adversely affect individuals with disabilities, so long as 
the clauses are not used as a subterfuge to evade the purposes 
of this part. 

So, for example, it would be permissible for an employer to 
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offer an insurance policy that limits coverage for certain 
procedures or treatments to a specified number per year. Thus, 
if a health insurance plan provided coverage for five blood 
transfusions a year to all covered employees, it would not be 
discriminatory to offer this plan simply because a hemophiliac 
employee may require more than five blood transfusions 
annually. However, it would not be permissible to limit or 
deny the hemophiliac employee coverage for other procedures, 
such as heart surgery or the setting of a broken leg, even 
though the plan would not have to provide coverage for the 
additional blood transfusions that may be involved in these 
procedures. Likewise, limits may be placed on reimbursements 
for certain procedures or on the types of drugs or procedures 
covered (e.g. limits on the number of permitted X-rays or non-
coverage of experimental drugs or procedures), but that limita-
tion must be applied equally to individuals with and without 
disabilities. ~ Senate Repon at 28-29; House Labor Repon 
at 58-59; House Judiciary Repon at 36. 

Leave policies or benefit plans that are uniformly applied do 
not violate this part simply because they do not address the 
special needs of every individual with a disability. Thus, for ( 
example, an employer that reduces the number of paid sick 
leave days that it will provide to all employees, or reduces the 
amount of medical insurance coverage that it will provide to 
all employees, is not in violation of this part, even if the 
benefits reduction has an impact on employees with disabili-
ties in need of greater sick leave and medical coverage. Ben-
efits reductions adopted for discriminatory reasons are in 
violation of this part.~ Alexander y. Cboate, 469 U.S. 287 
(1985). ~Senate Repon at 85; House Labor Repon at 137. 
(See also, the discussion at section 1630.16(f) Health Insur-
ance, Life Insurance, and Other Benefit Plans). 
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1630.6 Contractual or other 
arrangements. 

(a) In ~neral. It is 
unlawful for a covered entity 
to participate in a contractual 
or other arrangement or 
relationship that has the 
effect of subjecting the 
covered entity's own quali-
fied applicant or employee 
with a disability to the dis-
crimination prohibited by this 
pan. 

(b) Contractual or other 
arraneement ciefined. The 
phrase "contractual or other 
arrangement or relationship" 
includes, but is not limited to, 
a relationship with an em-
ployment or referral agency; 
labor union, including collec-
tive bargaining agreements; 
an organization providing 
fringe benefits to an em-
ployee of the covered entity; 
or an organization providing 
training and apprenticeship 
programs. 

( c) AP.Plication. ·This 
section applies to a covered 
entity, with respect to its own 
applicants or employees, 
whether the entity offered the 
contract or initiated the 
relationship, or whether the 
entity accepted the contract or 
accetled to the relationship. A 
covered entity is not liable for 
the actions of the other party 
or parties to the contract 
which only affect that other 
parly's employees or appli-
cants. 

I Tit1e1! 
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Section 1630.6 Contractual or Other Arrangements 
An employer or other covered entity may not do through a 
contractual or other relationship what it is prohibited from 
doing directly. This provision does not affect the determina-
tion of whether or not one is a "covered en~ty" or "employer" 
as defined in section 1630.2. 

This provision only applies to situations where an employer or 
other covered entity has entered into a contractual relationship 
that has the effect of discriminating against its own employees 
or applicants with disabilities. Accordingly, it would be a 
violation for an employer to participate in a contractual rela-
tionship that results in discrimination against the employer's 
employees with disabilities in hiring, training, promotion, or 
in any other aspect of the employment relationship. This 
provision applies whether or not the employer or other cov-
ered entity intended for the contractual relationship to have the 
discriminatory effect. 

Pan 1630 notes that this provision applies to parties on either 
side of the contractual or other relationship. This is intended to 
highlight that an employer whose employees provide services 
to others, like an employer whose employees receive services, 
must ensure that those employees are not discriminated against 
on the basis of disability. For example, a copier company 
whose service representative is a dwarf could be required to 
provide a stepstool, as a reasonable accommodation, to enable 
him to perform the necessary repairs. However, the employer 
would not be required, as a reasonable accommodation, to 
make structural changes to its customer's inaccessible premises. 

The existence of the contractual relationship adds no new 
obligations under pan 1630. The employer, therefore, is not 
liable through the contractual arrangement for any discrimina-
tion by the contractor against the contractor's own employees 
or applicants, although the contractor, as an employer, may be 
liable for such discrimination. 

An employer or other covered entity, on the other hand, 
cannot evade the obligations imposed by this pan by engaging 
in a contractual or other relationship. For example, an em-
ployer cannot avoid its responsibility to make reasonable 
accommodation subject to the undue hardship limitation 
through a contractual arrangement. ~ Conference Report at 
59; House Labor Report at 59-61; House Judiciary Report at 
36-37. 
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To illustrate, assume that an employer is seeking to contract 
with a company to provide training for its employees. Any 
responsibilities of reasonable accommodation applicable to the 
employer in providing the training remain with that employer 
even if it contracts with another company for this _service. 
Thus, if the training company were planning to conduct the 
training at an inaccessible location, thereby making it impos-
sible for an employee who uses a wheelchair to attend, the 
employer would have a duty to make reasonable accommoda-
tion unless to do so would impose an undue hardship. Under 
these circumstances, appropriate accommodations might 
include (1) having the training company identify accessible 
training sites and relocate the training program; (2) having the 
training company make the training site accessible; (3) directly 
making the training site accessible or providing the training 
company with the means by which to make the site accessible; 
( 4) identifying and contracting with another training company 
that uses accessible sites; or (5) any other accommodation that 
would result in making the training available to the employee. 

As another illustration, assume that instead of contracting with 
a training company, the employer contracts with a hotel to 
host a conference for its employees. The employer will have a ( 
duty to ascertain and ensure the accessibility of the hotel and 
its conference facilities. To fulfill this obligation the employer 
could, for example, inspect the hotel first-hand or ask a local 
disability group to inspect the hotel. Alternatively, the em-
ployer could ensure that the contract with the hotel specifies it 
will provide accessible guest rooms for those who need them 
and that all rooms to be used for the conference, including 
exhibit and meeting rooms, arc accessible. H the hotel 
breaches this accessibility provision, the hotel may be liable to 
the employer, under a non-ADA breach of contract theory, for 
the cost of any accommodation needed to provide access to the 
hotel and conference, and for any other costs accrued by the 
employer. (In addition, the hotel may also be independently 
liable under title ill of the ADA). However, this would not 
relieve the employer of its responsibility under this part nor 
shield it from charges of discrimination by its own employees. 
~House Labor Report at 40; House Judiciary Report at 37. 
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1630. 7 Standards, criteria, 
or methods of administra-
tion. 

It is unlawful for a 
covered entity to use stan-
dards, criteria, or methods of 
administration, which are not 
job-related and consistent 
with business necessity, and: 

(a) That have the effect 
of discriminating on the basis 
of disability; or 

(b) That perpetuate the 
discrimination of others who 
are subject to common 
administrative control. 
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1630.8 Relationship or 
&B>Ciation with an indi-
vidual with a disability. 

It is unlawful for a 
covered entity to exclude or 
deny equal jobs or benefits 
to, or otherwise discriminate 
against, a qualified individual 
because of the known disabil-
ity of an individual with 
whom the qualified indi-
vidual is known to have a 
family, business, social or 
other relationship or associa-
tion. 

I-S8 

INTERPRETIVE GUIDANCE 
Section 1630.8 Relationship or ~ociation with an Indi· 
vidual with a Disability 
This provision is intended to protect any qualified individual, 
whether or not that individual has a disability, from discrimi-
nation because that person is known to have an asl!ociation or 
relationship with an individual who has a known disability. 
This protection is not limited to those who have a familial 
relationship with an individual with a disability. 

To illustrate the scope of this provision, assume that a quali-
fied applicant without a disability applies for a job and dis-
closes to the employer that his or her spouse has a disability. 
The employer thereupon declines to hire the applicant because 
the employer believes that the applicant would have to miss 
work or frequently leave work early in order to care for the 
spouse. Such a refusal to hire would be prohibited by this 
provision. Similarly, this provision would prohibit an em-
ployer from discharging an employee because the employee 
does volunteer work with people who have AIDS, and the 
employer fears that the employee may contract the disease. 

This provision also applies to other benefits and privileges of 
employment For example, an employer that provides health 
insurance benefits to its employees for their dependents may 
not reduce the level of those benefits to an employee simply 
because that employee has a dependent with a disability. This 
is true even if the provision of such benefits would result in 
increased health insurance costs for the employer. 

It should be noted, however, that an employer need not pro-
vide the applicant or employee without a disability with a 
reasonable accommodation because that duty only applies to 
qualified applicants or employees with disabilities. Thus, for 
example, an employee would not be entitled to a modified 
work schedule as an accommodation to enable the employee to 
care for a spouse with a disability.~ Senate Report at 30; 
House Labor Report at 61-62; House Judiciary Report at 38-39. 
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1630.9 Not making reason-
able accommodation. 

(a) It is unlawful for a 
covered entity not to make 
reasonable accommodation to 
the known physical or mental 
limitations of an otherwise 
qualified applicant or em-
ployee with a disability, 
unless such covered entity 
can demonstrate that the 
accommodation would 
impose an undue hardship on 
the operation of its business. 

I Tit1eII 

INlERPRETIVE GUIDANCE 
Section 1630.9 Not Making Reasonable Accommodation 
The obligation to make reasonable accommodation is a form 
of non-discrimination. It applies to all employment decisions 
and to the job application process. This obligation does not 
extend to the provision of adjustments or modifications that 
are primarily for the personal benefit of the individual with a 
disability. Thus, if an adjustment or modification is job-
related,~. specifically assists the individual in performing 
the duties of a particular job, it will be considered a type of 
reasonable accommodation. On the other hand, if an adjust-
ment or modification assists the individual throughout his or 
her daily activities, on and off the job, it will be considered a 
personal item that the employer is not required to provide. 
Accordingly, an employer would generally not be required to 
provide an employee with a disability with a prosthetic limb, 
wheelchair, or eyeglasses. Nor would an employer have to 
provide as an accommodation any amenity or convenience that 
is not job-related, such as a private hot plate, hot pot or refrig-
erator that is not provided to employees without disabilities . 
.S.CC Senate Report at 31; House Labor Report at 62. 

It should be noted, however, that the provision of such items 
may be required as a reasonable accommodation where such 
items are specifically designed or required to meet job-related 
rather than personal needs. An employer, for example, may 
have to provide an individual with a disabling visual impair-
ment with eyeglasses specifically designed to enable the 
individual to use the office computer monitors, but that are not 
otherwise needed by the individual outside of the office. 

The term "supported employment," which has been applied to 
a wide variety of programs to assist individuals with severe 
disabilities in both competitive and non-competitive employ-
ment, is not synonymous with reasonable accommodation. 
Examples of supported employment include modified training 
materials, restructuring essential functions to enable an indi-
vidual to perform a job, or hiring an outside professional ("job 
coach") to assist in job training. Whether a particular form of 
assistance would be required as a reasonable accommodation 
must be determined on an individualized, case by case basis 
without regard to whether that assistance is referred to as 
"supported employment." For example, an employer, under 
certain circumstances, may be required to provide modified 
training materials or a temporary "job coach" to assist in the 
training of a qualified individual with a disability as a reason-
able accommodation. However, an employer would not be 
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required to restructure the essential functions of a position to 
fit the skills of an individual with a disability who is not 
otherwise qualified to perform the position, as is done in 
certain supported employment programs. ~ 34 CFR part 
363. It should be noted that it would not be a viol~tion of this 
part for an employer to provide any of these personal modifica-
tions or adjustments, or to engage in supported employment or 
similar rehabilitative programs. 

The obligation to make reasonable accommodation applies to 
all services and programs provided in connection with employ-
ment, and to all non-work facilities provided or maintained by 
an employer for use by its employees. Accordingly, the obliga-
tion to accommodate is applicable to employer sponsored 
placement or counseling services, and to employer provided 
cafeterias, lounges, gymnasiums, auditoriums, transportation 
and the like. 

The reasonable accommodation requirement is best understood as 
a means by which barriers to the equal employment opportunity of 
an individual with a disability are removed or alleviated. These 
barriers may, for example, be physical or structural obstacles that 
inhibit or prevent the access of an individual with a disability to ( 
job sites, facilities or equipment. Or they may be rigid work 
schedules that permit no flexibility as to when work is performed 
or when breaks may be taken, or inflexible job procedures that 
unduly limit the modes of communication that are used on the job, 
or the way in which particular tasks are accomplished. 

The term "otherwise qualified" is intended to make clear that the 
obligation to make reasonable accommodation is owed only to an 
individual with a disability who is qualified within the meaning of 
section 1630.2(m) in that he or she satisfies all the skill, experi-
ence, education and other job-related selection criteria An indi-
vidual with a disability is "otherwise qualified," in other words, if 
he or she is qualified for a job, except that, because of the disabil-
ity, he or she needs a reasonable accommodation to be able to 
perform the job's essential functions. 

For example, if a law firm requires that all incoming lawyers have 
graduated from an accredited law school and have passed the bar 
examination, the law firm need not provide an accommodation to 
an individual with a visual impairment who has not met these 
selection criteria That individual is not entitled to a reasonable 
accommodation because the individual is not "otherwise quali-
fied" for the position. 
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On the other hand, if the individual has graduated from an 
accredited law school and passed the bar examination, the 
individual would be "otherwise qualified." The law firm 
would thus be required to provide a reasonable accommoda-
tion, such as a machine that magnifies pri~t, to enable the 
individual to perform the essential functions of the attorney 
position, unless the necessary accommodation would impose 
an undue hardship on the law firm. & Senate Report at 33-
34;· House Labor Report at 64-65. 

The reasonable accommodation that is required by this part 
should provide the qualified individual with a disability with 
an equal employment opportunity. Equal employment oppor-
tunity means an opportunity to attain the same level of perfor-
mance, or to enjoy the same level of benefits and privileges of 
employment as are available to the average similarly situated 
employee without a disability. Thus, for example, an accom-
modation made to assist an employee with a disability in the 
performance of his or her job must be adequate to enable the 
individual to perform the essential functions of the relevant 
position. The accommodation, however, does not have to be 
the "best" accommodation possible, so long as it is sufficient 
to meet the job-related needs of the individual being accom-
modated. Accordingly, an employer would not have to pro-
vide an employee disabled by a back impairment with a state-
of-the art mechanical lifting device if it provided the employee 
with a less expensive or more readily available device that 
enabled the employee to perform the essential functions of the 
job. & Senate Report at 35; House Labor Report at 66; ~ 
ah.a Caner y. Bennett, 840 F.2d 63 (D.C. Cir. 1988). 

Employers are obligated to make reasonable accommodation 
only to the physical or mental limitations resulting from the 

. disability of a qualified individual with a disability that are 
known to the employer. Thus, an employer would not be 
expected to accommodate disabilities of which it is unaware. 
If an employee with a known disability is having difficulty 
performing his or her job, an employer may inquire whether 
the employee is in need of a reasonable accommodation. In 
general, however, it is the responsibility of the individual with 
a disability to inform the employer that an accommodation is 

· needed. When the need for an accommodation is not obvious, 
an employer, before providing a reasonable accommodation, 
may require that the individual with a disability provide 
documentation of the need for accommodation. & Senate 
Report at 34; House Labor Report at 65. 
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Process of Determining the Appropriate Reasonable Accom-
modation 

Once a qualified individual with a disability has requested 
provision of a reasonable accommodation, the employer must 
make a reasonable effort to determine the appropriate accom-
modation. The appropriate reasonable accommodation is best 
determined through a flexible, interactive process that involves 
both the employer and the qualified individual with a disabil-
ity. Although this process is described below in terms of 
accommodations that enable the individual with a disability to 
perform the essential functions of the position held or desired, 
it is equally applicable to accommodations involving the job 
application process, and to accommodations that enable the 
individual with a disability to enjoy equal benefits and privi-
leges of employment. Sc.k Senate Report at 34-35; House 
Labor Report at 65-67. 

When a qualified individual with a disability has requested a 
reasonable accommodation to assist in the performance of a 
job, the employer, using a problem solving approach, should: 

(1) analyze the particular job involved and determine its 
purpose and essential functions; 

(2) consult with the individual with a disability to ascertain the 
precise job-related limitations imposed by the individual's 
disability and how those limitations could be overcome with a 
reasonable accommodation; 

(3) in consultation with the individual to be accommodated, 
identify potential accommodations and assess the effectiveness 
each would have in enabling the individual to perform the 
essential functions of the position; and 

(4) consider the preference of the individual to be accommo-
dated and select and implement the accommodation that is 

· most appropriate for both the employee and the employer. 

In many instances, the appropriate reasonable accommodation 
may be so obvious to either or both the employer and the 
qualified individual with a disability that it may not be neces-
sary to proceed in this step-by-step fashion. For example, if 
an employee who uses a wheelchair requests that his or her 
desk be placed on blocks to elevate the desktop above the arms 
of the wheelchair and the employer complies, an appropriate 
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accommodation has been requested, identified, and provided 
without either the employee or employer being aware of having 
engaged in any son of ''reasonable accommodation process." 

However, in some instances neither the individual requesting the 
accommodation nor the employer can readily identify the appro-
priate accommodation. For example, the individual needing the 
accommodation may not know enough about the equipment used 
by the employer or the exact nature of the work site to suggest an 
appropriate accommodation. Likewise, the employer may not 
know enough about the individual's disability or the limitations 
that disability would impose on the performance of the job to 
suggest an appropriate accommodation. Under such ch'Cum-
stances, it may be necessary for the employer to initiate a more 
defined problem solving process, such as the step-by-step process 
described above, as pan of its reasonable effon to identify the 
appropriate reasonable accommodation. 

This process requires the individual assessment of both the 
particular job at issue, and the specific physical or mental limita-
tions of the particular individual in need of reasonable accommo-
dation. With regard to assessment of the job, "individual assess-
ment" means analyzing the actual job duties and determining the 
true purpose or object of the job. Such an assessment is necessary 
to ascenain which job functions are the essential functions that an 
accommodation must enable an individual with a disability to 
perform. 

After assessing the relevant job, the employer, in consultation 
with the individual requesting the accommodation, should make 
an assessment of the specific limitations imposed by the disability 
on the individual's performance of the job's essential functions. 
This assessment will make it possible to ascenain the precise 
barrier to the employment opponunity which, in tum, will make it 
possible to determine the accommodation(s) that could alleviate 
or remove that barrier. 

H consultation with the individual in need of the accommodation 
still does not reveal potential appropriate accommodations, then 
the employer, as pan of this process, may find that technical 
assistance is helpful in determining how to accommodate the 
particular individual in the specific situation. Such assistance 
could be sought from the Commission, from state or local reha-
bilitation agencies, or from disability constituent organizations. It 
should be noted, however, that, as provided in section 1630.9(c) 
of this pan, the failure to obtain or receive technical assistance 
from the federal agencies that administer the ADA will not excuse 
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(b) It is unlawful for a 

covered entity to deny em-
ployment opportunities to an 
otherwise qualified job 
applicant or employee with a 
disability based on the need 
of such covered entity to 
make reasonable accommo-
dation to such individual's 
physical or mental impair-
ments. 

(c) A covered entity shall 
not be excused from the 
requirements of this part 
because of any failure to 
receive technical assistance 
authorized by section 506 of 
the ADA, including any 
failure in the development or 
dissemination of any techni-
cal assistance manual autho-
rized by that Act. 

(d) A qualified individual 
with a disability is not re-
quired to accept an accom-
modation, aid, service, 
opportunity or benefit which 
such qualified individual 
chooses not to accept. How-
ever, if such individual 
rejects a reasonable accom-
modation, aid, service, 
opportunity or benefit that is 
necessary to enable the 
individual to perform the 
essential functions of the 
position held or desired, and 
cannot, as a result of that 
rejection, perform the essen-
tial functions of the position, 
the individual will not be 
considered a qualified indi-
vidual with a disability. 

1-64 
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the employer from its reasonable accommodation obligation. 
Once potential accommodations have been identified, the 
employer should assess the effectiveness of each potential 
accommodation in assisting the individual in need of the 
accommodation in the performance of the essenti~ functions 
of the position. If more than one of these accommodations 
will enable the individual to perform the essential functions or 
if the individual would prefer to provide his or her own ac-
commodation, the preference of the individual. with a disabil-
ity should be given primary consideration. However, the 
employer providing the accommodation has the ultimate 
discretion to choose between effective accommodations, and 
may choose the less expensive accommodation or the accom-
modation that is easier for it to provide. It should also be noted 
that the individual's willingness to provide his or her own 
accommodation does not relieve the employer of the duty to 
provide the accommodation should the individual for any 
reason be unable or unwilling to continue to provide the 
accommodation. 

Reasonable Accommodation Process Illustrated 

The following example illustrates the informal reasonable 
accommodation process. Suppose a Sack Handler position 
requires that the employee pick up fifty pound sacks and carry 
them from the company loading dock to the storage room, and 
that a sack handler who is disabled by a back impairment 
requests a reasonable accommodation. Upon receiving the 
request, the employer analyzes the Sack Handler job and 
determines that the essential function and purpose of the job is 
not the requirement that the job holder physically lift and carry 
the sacks, but the requirement that the job holder cause the 
sack to move from the loading dock to the storage room. 

The employer then meets with the sack handler to ascertain 
. precisely the barrier posed by the individual's specific disabil-
. ity to the performance of the job• s essential function of relo-

cating the sacks. At this meeting the employer learns that the 
individual can, in fact, lift the sacks to waist level, but is 
prevented by his or her disability from carrying the sacks from 
the loading dock to the storage room. The employer and the 
individual agree that any of a number of potential accommo-
dations, such as the provision of a dolly, hand truck, or cart, 
could enable the individual to transport the sacks that he or she 
has lifted. 
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Upon further consideration, however, it is determined that the 
provision of a cart is not a feasible effective option. No carts 
are currently available at the company, and those that can be 
purchased by the company are the wrong shape to hold many 
of the bulky and irregularly shaped sacks tl}at must be moved. 
Both the dolly and the hand truck, on the other hand, appear to 

be effective options. Both are readily available to the com-
pany, and either will enable the individual to relocate the sacks 
that he or she has lifted. The sack handler indicates his or her 
preference for the dolly. In consideration of this expressed 
preference, and because the employer feels that the dolly will 
allow the individual to move more sacks at a time and so be 
more efficient than would a hand truck, the employer ulti-
mately provides the sack handler with a dolly in fulfillment of 
the obligation to make reasonable accommodation. 

Section 1630.9(b). 
This provision states that an employer or other covered entity 
cannot prefer or select a qualified individual without a disabil-
ity over an equally qualified individual with a disability 
merely because the individual with a disability will require a 
reasonable accommodation. In other words, an individual's 
need for an accommodation cannot enter into the employer's 
or other covered entity's decision regarding hiring, discharge, 
promotion, or other similar employment decisions, unless the 
accommodation would impose an undue hardship on the 
employer. ~House Labor Report at 70. 

Section 1630.9(d). 
The purpose of this provision is to clarify that an employer or 
other covered entity may not compel a qualified individual 
with a disability to accept an accommodation, where that 
accommodation is neither requested nor needed by the indi-
vidual. However, if a necessary reasonable accommodation is 
refused, the individual may not be considered qualified. For 
example, an individual with a visual impairment that restricts 
his or her field of vision but who is able to read unaided would 
not be required to accept a reader as an accommodation. 
However, if the individual were not able to read unaided and 
reading was an essential function of the job, the individual 
would not be qualified for the job if he or she refused a rea-
sonable accommodation that would enable him or her to read. 
~ Senate Report at 34; House Labor Report at 65; House 
Judiciary Report at 71-72. 
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1630.10 Qualification 
standards, tests, and other 
selection criteria. · 

It is unlawful for a 
covered entity to use qualifi-
cation standards, employment 
tests or other selection crite-
ria that screen out or tend to 
screen out an individual with 
a disability or a class of 
individuals with disabilities, 
on the basis of disability, 
unless the standard, test or 
other selection criteria, as 
used by the covered entity, is 
shown to be job-related for 
the position in question and is 
consistent with business 
necessity. 

1-66 
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Section 1630.10 Qualification Standards, Tests, and Other 
Selection Criteria 
The purpose of this provision is to ensure that individuals with 
disabilities are not excluded from job opponunities unless they 
are actually unable to do the job. It is to ensure that there is 
a fit between job criteria and an applicant's (or employee's) actual 
ability to do the job. Accordingly, job criteria that even uninten-
tionally screen out, or tend to screen out, an individual with a 
disability or a class of individuals with disabilities because of 
their disability may not be used unless the employer demonstrates 
that that criteria, as used by the employer, are job-related to the 
position to which they are being applied and are consistent with 
business necessity. The concept of "business necessity" has the 
same meaning as the concept of "business necessity" under 
Section 504 of the Rehabilitation Act of 1973. 

Selection criteria that exclude, or tend to exclude, an individual 
with a disability or a class of individuals with disabilities because 
of their disability but do not concern an essential function of the 
job would not be consistent with business necessity. 

The use of selection criteria that are related to an essential func-
tion of the job may be consistent with business necessity. How-
ever, selection criteria that are related to an essential function of 
the job may not be used to exclude an individual with a disability 
if that individual could satisfy the criteria with the provision of a 
reasonable accommodation. Experience under a similar provision 
of the regulations implementing Section 504 of the Rehabilitation 
Act indicates that challenges to selection criteria are, in fact, most 
often resolved by reasonable accommodation. It is therefore 
~ticipated that challenges to selection criteria brought under this 
pan will generally be resolved in a like manner. 

This provision is applicable to all types of selection criteria, 
including safety requirements, vision or hearing requirements, 
walking requirements, lifting requirements, and employment 
tests. S= Senate Repon at 37-39; House Labor Repon at 70-72; 
House Judiciary Repon at 42. As previously noted, however, it is 
not the intent of this pan to second guess an employer's business 
judgment with regard to production standards. (See section 
1630.2(n) Essential Functions). Consequently, production stan-
dards will generally not be subject to a challenge under this 
provision. 

The Uniform Guidelines on Employee Selection Procedures 
(UGESP) 29 CFR pan 1607 do not apply to the Rehabilitation 
Act and are similarly inapplicable to this pan .. 
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1630.11 Administration of 
tests. 

It is unlawful for a 
covered entity to fail to select 
and administer tests concern-
ing employment in the most 
effective manner to ensure 
that, when a test is adminis-
tered to a job applicant or 
employee who has a disabil-
ity that impairs sensory, 
manual or speaking skills, the 
test results accurately reflect 
the skills, aptitude, or what-
ever other factor of the 
applicant or employee that 
the test purports to measure, 
rather than reflecting the 
impaired sensory, manual, or 
speaking skills of such 
employee or applicant (ex-
cept where such skills are the 
factors that the test purports 
to measure). 

.. 
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Section 1630.11 Administration of Tests 
The intent of this provision is to further emphasize that indi-
viduals with disabilities are not to be excluded from jobs that 
they can actually perform merely because a disability prevents 
them from taking a test, or negatively influences the results of 
a test, that is a prerequisite to the job. Read together with the 
reasonable accommcxiation requirement of section 1630.9, this 
provision requires that employment tests be administered to 
eligible applicants or employees with disabilities that impair 
sensory, manual, or speaking skills in formats that do not 
require the use of the impaired skill. 

The employer or other covered entity is, generally, only 
required to provide such reasonable accommcxiation if it 
knows, prior to the administration of the test, that the indi-
vidual is disabled and that the disability impairs sensory, 
manual or speaking skills. Thus, for example, it would be 
unlawful to administer a written employment test to an indi-
vidual who has informed the employer, prior to the adminis-
tration of the test, that he is disabled with dyslexia and unable 
to read. In such a case, as a reasonable accommcxiation and in 
accordance with this provision, an alternative oral test should 
be administered to that individual. By the same token, a 
written test may need to be substituted for an oral test if the 
applicant taking the test is an individual with a disability that 
impairs speaking skills or impairs the processing of auditory 
information. 

Occasionally, an individual with a disability may not realize, 
prior to the administration of a test, that he or she will need an 
accommcxiation to take that particular test. In such a situation, 
the individual with a disability, upon becoming aware of the 
need for an accommcxiation, must so inform the employer or 
other covered entity. For example, suppose an individual with 
a disabling visual impairment does not request an accommcxia-
tion for a written examination because he or she is usually able 
to take written tests with the aid of his or her own specially 
designed lens. If, when the test is distributed, the individual 
with a disability discovers that the lens is insufficient to 
distinguish the words of the test because of the unusually low 
color contrast between the paper and the ink, the individual 
would be entitled, at that point, to request an accommcxiation. 
The employer or other covered entity would, thereupon, have 
to provide a test with higher contrast, schedule a retest, or 
provide any other effective accommcxiation unless to do so 
would impose an undue hardship. 
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Other alternative or accessible test modes or formats include 
the administration of tests in large print or braille, or via a 
reader or sign interpreter. Where it is not possible to test in an 
alternative format, the employer may be required, as a reason-
able accommodation, to evaluate the skill to be tested in 
another manner ~. through an interview, or through educa-
tion, license, or work experience requirements). An employer 
may also ~ required, as a reasonable accommodation, to 
allow more time to complete the test. In addition, the 
employer's obligation to make reasonable accommodation 
extends to ensuring that the test site is accessible. (See section 
1630.9 Not Making Reasonable Accommodation) Sc.c Senate 
Repon at 37-38; House Labor Repon at 70-72; House Judi-
ciary Repon at 42; see also Stutts y. Ereeman, 694 F .2d 666 
(11th Cir. 1983); Craney. Dole, 617 F. Supp. 156 (D.D.C. 
1985). 

This provision does not require that an employer offer every 
applicant his or her choice of test format. Rather, this provi-
sion only requires that an employer provide, upon advance 
request, alternative, accessible tests to individuals with dis-
abilities that impair sensory, manual, or speaking skills needed 
to take the test. 

This provision does not apply to employment tests that require 
the use of sensory, manual, or speaking skills where the tests 
are intended to measure those skills. Thus, an employer could 
require that an applicant with dyslexia take a written test for a 
particular position if the ability to read is the skill the test is 
designed to measure. Similarly, an employer could require that 
an applicant complete a test within established time frames if 
speed were one of the skills for which the applicant was being 
tested. However, the results of such a test could not be used to 
exclude an individual with a disability unless the skill was 
necessary to perform an essential function of the position and 
no reasonable accommodation was available to enable the 
individual to perform that function, or the necessary accom-
·modation would impose an undue hardship. 

ADA. Handbook 

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 145 of 197



( 

( 

REGULATION 

1630.12 Retaliation and 
coercion. 

(a) Retaliation. It is 
unlawful to discriminate 
against any individual be-
cause that individual has 
opposed any act or practice 
made unlawful by this pan or 
because that individual made 
a charge, testified, assisted, 
or participated in any manner 
in an investigation, proceed-
ing, or hearing to enforce any 
provision contained in this 
pan. 

(b) Coercion. interference 
or intimic1ation. It is unlaw-
ful to coerce, intimidate, 
threaten, harass or interfere 
with any individual in the 
exercise or enjoyment of, or 
because that individual aided 
or encouraged any other 
individual in the exercise of, 
any right granted or protected 
by this part. 
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1630.13 Prohibited medical 
examinations and inquiries. 

(a) Pre-employment 
examination or inguizy. 
Except as permitted by 
section 1630.14, it is unlaw-
ful for a covered entity to 
conduct a medical examina-
tion of an applicant or to 
make inquiries as to whether 
an applicant is an individual 
with a disability or as to the 
nature or severity of such 
disability. 

(b) Examination or 
inguizy of employees. Except 
as permitted by section 
1630.14, it is unlawful for a 
covered entity to require a 
medical examination of an 
employee or to make inquir-
ies as to whether an em-
ployee is an individual with a 
disability or as to the nature 
or severity of such disability. 

1-70 
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Section 1630.13 Prohibited Medical Examinations and 
Inquiries 
Section 1630.13(a) Pre-employment Examination or In-
quiry 

·· This provision makes clear that an employer cannot inquire as 
to whether an individual has a disability at the pre-offer stage 

·. of the selection process. Nor can an employer inquire at the 
pre-offer.stage about an applicant's workers' compensation 
history. 

Employers may ask questions that relate to the applicant's 
ability to perform job-related functions. However, these 
questions should not be phrased in terms of disability. An 
employer, for example, may ask whether the applicant has a 
driver's license, if driving is a job function, but may not ask 
whether the applicant has a visual disability. Employers may 
ask about an applicant's ability to perform both essential and 
marginal job functions. Employers, though, may not refuse to 
hire an applicant with a disability because the applicant's 
disability prevents him or her from performing marginal 
functions. ~ Senate Report at 39; House Labor Report at 72-
73; House Judiciary Report at 42-43. 

Section 1630.13(b) Examination or Inquiry of Employees 
The purpose of this provision is to prevent the administration 
to employees of medical tests or inquiries that do not serve a 
legitimate business purpose. For example, if an employee 
suddenly starts to use increased amounts of sick leave or starts 
to appear sickly, an employer could not require that employee 
to be tested for AIDS, HIV infection, or cancer unless the 
employer can demonstrate that such testing is job-related and 
consistent with business necessity.~ Senate Report at 39; 
House Labor Report at 75; House Judiciary Report at 44. 
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1630.14 Medical examina-
tions and inquiries specifi-
cally permitted. 

(a) Acce.ptable pre-
employment inguity. A 
covered entity may make pre-
employment inquiries into 
the ability of an applicant to 
perform job-related func-
tions, and/or may ask an 
applicant to describe or to 
demonstrate how, with or 
without reasonable accom-
modation, the applicant will 
be able to perform job-related 
functions. 

I Tiuet=I 
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Section 1630.14 Medical Examinations and Inquiries 
Specifically Permitted 

Section 1630.14(a) Pre-employment Inquiry 
Employers are permitted to make pre-empl9yment inquiries 
into the ability of an applicant to perform job-related func-
tions. This inquiry must be narrowly tailored. The employer 
may describe or demonstrate the job function and inquire 
whether or not the applicant can perform that function with or 
without reasonable accommodation. For example, an employer 
may explain that the job requires assembling small parts and 
ask if the individual will be able to perform that function, with 
or without reasonable accommodation. ~ Senate Report at 
39; House Labor Report at 73; House Judiciary Report at 43. 

An employer may also ask an applicant to describe or to 
demonstrate how, with or without reasonable accommodation, 
the applicant will be able to perform job-related functions. 
Such a request may be made of all applicants in the same job 
category regardless of disability. Such a request may also be 
made of an applicant whose known disability may interfere 
with or prevent the performance of a job-related function, 
whether or not the employer routinely makes such a request of 
all applicants in the job category. For example, an employer 
may ask an individual with one leg who applies for a position 
as a home washing machine repairman to demonstrate or to 
explain how, with or without reasonable accommodation, he 
would be able to transport himself and his tools down base-
ment stairs. However, the employer may not inquire as to the 
nature or severity of the disability. Therefore, for example, the 
employer cannot ask how the individual lost the leg or whether 
the loss of the leg is indicative of an underlying impairment. 

On the other hand, if the known disability of an applicant will 
not interfere with or prevent the performance of a job-related 
function, the employer may only request a description or 
demonstration by the applicant if it routinely makes such a 
request of all applicants in the same job category. So, for 
example, it would not be permitted for an employer to request 
that an applicant with one leg demonstrate his ability to as-
semble small pans while seated at a table, if the employer does 
not routinely request that all applicants provide such a demon-
stration. 

An employer that requires an applicant with a disability to 
demonstrate how he or she will perform a job-related function 
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must either provide the reasonable accommodation the appli-
cant needs to perform the function or permit the applicant to 
explain how, with the accommodation, he or she will perform 
the function. If the job-related function is not an essential 
function, the employer may not exclude the applicant with a 
disability because of the applicant's inability to perform that 
function. Rather, the employer must, as a reasonable accom-
modation,_ either provide an accommodation that will enable 
the individual to perform the function, transfer the function to 
another position, or exchange the function for one the appli-
cant is able to perform. 

An employer may not use an application form that lists a 
number of potentially disabling impairments and ask the 
applicant to check any of the impairments he or she may have. 
In addition, as noted above, an employer may not ask how a 
particular individual became disabled or the prognosis of the 
individual's disability. The employer is also prohibited from 
asking how often the individual will require leave for treat-
ment or use leave as a result of incapacitation because of the 
disability. However, the employer may state the attendance 
requirements of the job and inquire whether the applicant can ( 
meet them. 

An employer is permitted to ask, on a test announcement or 
application form, that individuals with disabilities who will 
require a reasonable accommodation in order to take the test 
so inform the employer within a reasonable established time 
period prior to the administration of the test. The employer 
may also request that documentation of the need for the 
accommodation accompany the request. Requested accommo-
dations may include accessible testing sites, modified testing 
conditions and accessible test formats. (See section 1630.11 
Administration of Tests). 

Physical agility tests are not medical examinations and so may 
be given at any point in the application or employment pro-
cess. Such tests must be given to all similarly situated appli-
cants or employees regardless of disability. If such tests screen 
out or tend to screen out an individual with a disability or a 
class of individuals with disabilities, the employer would have 
to demonstrate that the test is job-related and consistent with 
business necessity and that performance cannot be achieved 
with reasonable accommodation. (See section 1630.9 Not 
Making Reasonable Accommodation: Process of Determining 
the Appropriate Reasonable Accommodation). 
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(b) Emplgymem entrance 
examination. A covered 
entity may require a medical 
examination (and/or inquiry) 
after making an offer of 
employment to a job appli-
cant and before the applicant 
begins his or her employment 
duties, and may condition an 
offer of employment on the 
results of such examination 
(and/or inquiry), if all enter-
ing employees in the same 
job category are subjected to 
such an examination (and/or 
inquiry) regardless of disability. 

(1) Information obtained 
under paragraph (b) of this 
section regarding the medical 
condition or history of the 
applicant shall be collected 
and maintained on separate 
forms and in separate medi-
cal files and be treated as a 
confidential medical record, 
except that: 

(i) Supervisors and 
managers may be informed 
regarding necessary restric-
tions on the work or duties of 
the employee and necessary 
accommodations; 

(ii) First aid and safety 
personnel may be informed, 
when appropriate, if the 
disability might require 

I Titlel I 
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As previously noted, collecting information and inviting 
individuals to identify themselves as individuals with disabili-
ties as required to satisfy the affirmative action requirements 
of Section 503 of the Rehabilitation Act is not restricted by 
this part. (See section 1630.l(b) and (c) AP,plicability and 
Construction). 

Section 1630.14(b) Employment Entrance Examination 
An -employer is permitted to require post~offer medical exami-
nations before the employee actually starts working. The 
employer may condition the offer of employment on the 
results of the examination, provided that all entering employ-
ees in the same job category are subjected to such an examina-
tion, regardless of disability, and that the confidentiality 
requirements specified in this part are met. 

This provision recognizes that in many industries, such as air 
transportation or construction, applicants for certain positions 
are chosen on the basis of many factors including physical and 
psychological criteria, some of which may be identified as a 
result of post-offer medical examinations given prior to entry 
on duty. Only those employees who meet the employer's 
physical and psychological criteria for the job, with or without 
reasonable accommodation, will be qualified to receive con-
firmed offers of employment and begin working. 

Medical examinations permitted by this section are not re-
quired to be job-related and consistent with business necessity. 
However, if an employer withdraws an offer of employment 
because the medical examination reveals that the employee 
does not satisfy certain employment criteria, either the exclu-
sionary criteria must not screen out or tend to screen out an 
individual with a disability or a class of individuals with 
disabilities, or they must be job-related and consistent with 
business necessity. As part of the showing that an exclusionary 
criteria is job-related and consistent with business necessity, 
the employer must also demonstrate that there is no reasonable 
accommodation that will enable the individual with a disabil-
ity to perform the essential functions of the job. & Confer-
ence Repon at 59-60; Senate Report at 39; House Labor 
Report at 73-74; House Judiciary Report at 43. 

As an example, suppose an employer makes a conditional 
offer of employment to an applicant, and it is an essential 
function of the job that the incumbent be available to work 
every day for the next three months. An employment entrance 
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emergency treannent; and 

(iii) Government officials 
investigating compliance with 
this part shall be provided 
relevant infonnation on 
request 

(2) The results of such 
examination shall not be used 
for any purpose inconsistent 
with this part. 

(3) Medical examinations 
conducted in accordance with 
this section do not have to be 
job-related and consistent 
with business necessity. 
However, if certain criteria 
are used to screen out an 
employee or employees with 
disabilities as a result of such 
an examination or inquiry, 
the exclusionary criteria must 
be job-related and consistent 
with business necessity, and 
performance of the essential 
job functions cannot be 
accomplished with reason-
able accommodation as 
required in this part. (See 
section 1630.lS(b) Defenses 
to charges of discriminatory 
application of selection 
criteria). 

( c) Examination of 
employees. A covered entity 
may require a medical exami-
nation (and/or inquiry) of an 
employee that is job-related 
and consistent with business 
necessity. A covered entity 
may make inquiries into the 
ability of an employee to 
perfonn job-related functions. 

1-74 

INTERPRETIVE GUIDANCE 

examination then reveals that the applicant has a disabling 
impairment that, according to reasonable medical judgment 
that relies on the most current medical knowledge, will require 
treannent that will render the applicant unable to work for a 
portion of the three month period. Under these circumstances, 
the employer would be able to withdraw the employment offer 
without violating this part. 

The information obtained in the course of a permitted entrance 
examination or inquiry is to be treated as a confidential medi-
cal record and may only be used in a manner not inconsistent 
with this part. State workers' compensation laws are not 
preempted by the ADA or this part. These laws require the 
collection of information from individuals for state administra-
tive purposes that do not conflict with the ADA or this part. 
Consequently, employers or other covered entities may submit 
information to state workers' compensation offices or second 
injury funds in accordance with state workers' compensation 
laws without violating this part 

Consistent with this section and with section 1630.16(f) of this 
part, information obtained in the course of a permitted en-
trance examination or inquiry may be used for insurance 
purposes described in section 1630.16(f). 

Section 1630.14(c) Examination of employees 
This provision permits employers to make inquiries or require 
medical examinations (fitness for duty exams) when there is a 
need to determine whether an employee is still able to perform 
the essential functions of his or her job. The provision permits 
employers or other covered entities to make inquiries or 
require medical examinations necessary to the reasonable 
accommodation process described in this part. This provision 
also permits periodic physicals to determine fitness for duty or 
other medical monitoring if such physicals or monitoring are 
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(1) Information obtained 

under paragraph (c) of this 
section regarding the medical 
condition or history of any 
employee shall be collected 
and maintained on separate 
forms and in separate medi-
cal files and be treated as a 
confidential medical record, 
except that: 

(i) Supervisors and 
managers may be informed 
regarding necessary restric-
tions on the work or duties of 
the employee and necessary 
accommodations; 

(ii) First aid and safety 
personnel may be informed, 
when appropriate, if the 
disability might require 
emergency treatment; and 

(iii) Government officials 
investigating compliance 
with this part shall be pro-
vided relevant information on 
request. · 

(2) Information obtained 
under paragraph (c) of this 
section regarding the medical 
condition or history of any 
employee shall not be used 
for any purpose inconsistent 
with this part. 

(d) Other acceptable 
examinations and inquiries. 
A covered entity may con-
duct voluntary medical 
examinations and activities, 
including voluntary medical 
histories, which arc part of an 
employee health program .·.·. ·····''' 

I Titlel l 
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· required by medical standards or requirements established by 
Federal, state, or local law that are consistent with the ADA 
and this part (or in the case of a federal standard, with Section 
504 of the Rehabilitation Act) in that they arc job-related and 
consistent with business necessity. 

Such standards may include federal safety regulations that 
regulate bus and truck driver qualifications, as well as laws 
establishing medical requirements for pilots or other air 
transportation personnel. These standards also include health 
standards promulgated pursuant to the Occupational Safety 
and Health Act of 1970, the Federal Coal Mine Health and 
Safety Act of 1969, or other similar statutes that require that 
employees exposed to certain toxic and hazardous substances 
be medically monitored at specific intervals. ~House Labor 
Report at 74-75. 

The information obtained in the course of such examination or 
inquiries is to be treated as a confidential medical record and 
may only be used in a manner not inconsistent with this part. 

Section 1630.14(d) Other Acceptable Examinations and 
Inquiries 
Part 1630 permits voluntary medical examinations, including 
voluntary medical histories, as part of employee health pro-
grams. These programs often include, for example, medical 
screening for high blood pressure, weight control counseling, 
and cancer detection. Voluntary activities, such as blood 
pressure monitoring and the administering of prescription 
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available to employees at the 
work site. 

( 1) lnfonnation obtained 
under paragraph (d) of this 
section regarding the medical 
condition or history of any 
employee shall be collected 
and maintained on separate 
fonns and in separate medi-
cal files and be treated as a 
confidential medical record, 
except that: 

(i) Supervisors and 
managers may be infonned 
regarding necessary restric-
tions on the work or duties of 
the employee and necessary 
accommodations; 

(ii) First aid and safety 
personnel may be infonned, 
when appropriate, if the 
disability might require 
emergency treatment; and 

(iii) Government officials 
investigating compliance 
with this part shall be pro-
vided relevant infonnation on 
request. 

(2) Infonnation obtained 
under paragraph (d) of this 
section regarding the medical 
condition or history of any 
employee shall not be used 
for any purpose inconsistent 
with this part. 
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drugs, such as insulin, are also pennitted. It should be noted, 

however, that the medical records developed in the course of 

such activities must be maintained in the confidential manner 

required by this part and must not be used for any purpose in 

violation of this part, such as limiting health insurance eligibility. 

House Labor Report at 75; House Judiciary Report at 43-44. 
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1630.15 Defenses. 
Defenses to an allegation 

of discrimination under this 
part may include, but are not 
limited to, the following: 

(a)Disparate treatment 
char~s. It may be a defense to 
a charge of disparate treatment 
brought under sections 1630.4 
through 1630.8 and 1630.11 
through 1630.12 that the 
challenged action is justified 
by a legitimate, nondiscrimi-
natory reason. 

(b) Cbar~es of discrimi-
naiozy application of selec-
tion criteria. -- (1) In ~nera}. 
It may be a defense to a 
charge of discrimination, as 
described in section 1630.10, 
that an alleged application of 

INTERPRETIVE GUIDANCE 
Section 1630.15 Defenses 

I Titlell 

The section on defenses in part 1630 is not intended to be 
exhaustive. However, it is intended to inform employers of 
some of the potential defenses available to a charge of dis-
crimination under the ADA and this part. 

Section 1630.15(a) Disparate Treatment Defenses 
The "traditional" defense to a charge of disparate treatment 
under title VII, as expressed in McDonnell Dou~las Con>. y. 
Qiml, 411 U.S. 792 (1973), Texas De,partmeot of Commu-
nity Affairs y. Burdine, 450 U.S. 248 (1981), and their prog-
eny, may be applicable to charges of disparate treatment 
brought under the ADA.~ Prewitt y. U.S. Postal Service, 
662 F.2d 292 (5th Cir. 1981). Disparate treatment means, with 
respect to title I of the ADA, that an individual was treated 
differently on the basis of his or her disability. For example, 
disparate treatment has occurred where an employer excludes 
an employee with a severe facial disfigurement from staff 
meetings because the employer does not like to look at the 
employee. The individual is being treated differently because 
of the employer's attitude towards his or her perceived disabil-
ity. Disparate treatment has also occurred where an employer 
has a policy of not hiring individuals with AIDS regardless of 
the individuals' qualifications. 

The crux of the defense to this type of charge is that the 
individual was treated differently not because of his or her 
disability but for a legitimate nondiscriminatory reason such as 
poor performance unrelated to the individual's disability. The 
fact that the individual's disability is not covered by the 
employer's current insurance plan or would cause the 
employer's insurance premiums or workers' compensation 
costs to increase, would not be a legitimate nondiscriminatory 
reason justifying disparate treatment of a individual with a 
disability. Senate Repon at 85; House Labor Repon at 136 and 
House Judiciary Repon at 70. The defense of a legitimate 
nondiscriminatory reason is rebutted if the alleged nondis-
criminatory reason is shown to be pretextual. 

Section 1630.15(b) and (c) Disparate Impact Defenses 
Disparate impact means, with respect to title I of the ADA and 
this part, that uniformly applied criteria have an adverse 
impact on an individual with a disability or a disproportion-
ately negative impact on a class of individuals with disabili-
ties. Section 1630.lS(b) clarifies that an employer may use 
selection criteria that have such a disparate impact, i&..,, that 
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qualification standards, tests, 
or selection criteria that 
screens out or tends to screen 
out or otherwise denies a job 
or benefit to an individual 
with a disability has been 
shown to be job-related and 
consistent with business 
necessity, and such perfor-
mance cannot be accom-
plished with reasonable 
accommodation, as required 
in this part. 

(2) Direct threat as a 
qualification standard. The 
term "qualification standard" 
may include a requirement 
that an individual shall not 
pose a direct threat to the 
health or safety of the indi-
vidual or others in the work-
place. (See section 1630.2(r) 
defining direct threat). 

(c) Other disparate 
impact char~es. It may be a 
defense to a charge of dis-
crimination brought under 
this part that a uniformly 
applied standard, criterion, or 
policy has a disparate impact 
on an individual with a 
disability or a class of indi-
viduals with disabilities that 
the challenged standard, 
criterion or policy has been 
shown to be job-related and 
consistent with business 
necessity, and such perfor-
mance cannot be accom-
plished with reasonable 
accommodation, as required 
in this part. 

1-78 

INTERPRETIVE GUIDANCE 

screen out or tend to screen out an individual with a disability 
or a class of individuals with disabilities only when they are 
job-related and consistent with business necessity. 

For example, an employer interviews two candidates for a 
position, one of whom is blind. Both are equally qualified. 
The employer decides that while it is not essential to the job it 
would be c:onvenient to have an employee who has a driver's 
license and so could occasionally be asked to run errands by 
car. The employer hires the individual who is sighted because 
this individual has a driver's license. This is an example of a 
uniformly applied criterion, having a driver's permit, that 
screens out an individual who has a disability that makes it 
impossible to obtain a driver's permit. The employer would, 
thus, have to show that this criterion is job-related and consis-
tent with business necessity. & House Labor Report at 55. 

However, even if the criterion is job-related and consistent 
with business necessity, an employer could not exclude an 
individual with a disability if the criterion could be met or job 
performance accomplished with a reasonable accommodation. 
For example, suppose an employer requires, as part of its 
application process, an interview that is job-related and consis-
tent with business necessity. The employer would not be able 
to refuse to hire a hearing impaired applicant because he or 
she could not be interviewed. This is so because an interpreter 
could be provided as a reasonable accommodation that would 
allow the individual to be interviewed, and thus satisfy the 
selection criterion. 

With regard to safety requirements that screen out or tend to 
screen out an individual with a disability or a class of indi-
viduals with disabilities, an employer must demonstrate that 
the requirement, as applied to the individual, satisfies the 
"direct threat" standard in section 1630.2(r) in order to show 
that the requirement is job related and consistent with business 
necessity. 

Section 1630.15(c) clarifies that there may be uniformly 
applied standards, criteria and policies not relating to selection 
that may also screen out or tend to screen out an individual 
with a disability or a class of individuals with disabilities. Like 
selection criteria that have a disparate impact, non-selection 
criteria having such an impact may also have to be job-related 
and consistent with business necessity, subject to consideration 
of reasonable accommodation. 
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(d) Cbar~es of not malc-
in~ reasonable accommocia-
W;m. It may be a defense to a 
charge of discrimination, as 
described in section 1630.9, 
that a requested or necessary 
accommodation would 
impose an undue hardship on 
the operation of the covered 
entity's business. 

.. 

l Title I I 
INn:RPRETIVE GUIDANCE 

· It should be noted, however, that some uniformly applied 
employment policies or practices, such as leave policies, are 
not subject to challenge under the adverse impact theory. "No-
leave" policies ~. no leave during the first six months of 
employment) are likewise not subject to ch~lenge under the 
adverse impact theory. However, an employer, in spite of its 
"no-leave" policy, may, in appropriate circumstances, have to 
consider the provision of leave to an empfoyee with a disabil-
ity as· a reasonable accommodation, unless the provision of 
leave would impose an undue hardship. See discussion at 
section 1630.5 Limiting, Segregating and Classifying, and 
section 1630.10 Qualification Standards, Tests, and Other 
Selection Criteria. 

Section 1630.lS(d) Defense to Not Making Reasonable 
Accommodation 
An employer or other covered entity alleged to have discrimi-
nated because it did not make a reasonable accommodation, as 
required by this part, may offer as a defense that it would have 
been an undue hardship to make the accommodation. 

It should be noted, however, that an employer cannot simply 
assert that a needed accommodation will cause it undue hard-
ship, as defined in section 1630.2(p ), and thereupon be re-
lieved of the duty to provide accommodation. Rather, an 
employer will have to present evidence and demonstrate that 
the accommodation will, in fact, cause it undue hardship. 
Whether a particular accommodation will impose an undue 
hardship for a particular employer is determined on a case by 
case basis. Consequently, an accommodation that poses an 
undue hardship for one employer at a particular time may not 
pose an undue hardship for another employer, or even for the 
same employer at another time. Likewise, an accommodation 
that poses an undue hardship for one employer in a particular 
job setting, such as a temporary construction worksite, may 
not pose an undue hardship for another employer, or even for 
the same employer at a permanent worksite. ~House 
Judiciary Report at 42. 

The concept of undue hardship that has evolved under Section 
504 of the Rehabilitation Act and is embodied in this part is 
unlike the "undue hardship" defense associated with the 
provision of religious accommodation under title VII of the 
Civil Rights Act of 1964. To demonstrate undue hardship 
pursuant to the ADA and this part, an employer must show 
substantially more difficulty or expense than would be needed 
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to satisfy the "de minimis" title vn standard of undue hard-
ship. For example, to demonstrate that the cost of an accom-
modation poses an undue hardship, an employer would have to 
show that the cost is undue as compared to the employer's 
budget. Simply comparing the cost of the accommodation to 
the salary of the individual with a disability in need of the 
accommodation will not suffice. Moreover, even if it is deter-
mined that the cost of an accommodation would unduly 
burden an employer, the employer cannot avoid making the 
accommodation if the individual with a disability can arrange 
to cover that portion of the cost that rises to the undue hard-
ship level, or can otherwise arrange to provide the accommo-
dation. Under such circumstances, the necessary accommoda-
tion would no longer pose an undue hardship. & Senate 
Report at 36; House Labor Report at 68-69; House Judiciary 
Report at 40-41. 

Excessive cost is only one of several possible bases upon 
which an employer might be able to demonstrate undue hard-
ship. Alternatively, for example, an employer could demon-
strate that the provision of a particular accommodation would 
be unduly disruptive to its other employees or to the function-
ing of its business. The terms of a collective bargaining agree-
ment may be relevant to this determination. By way of illustra-
tion, an employer would likely be able to show undue hardship 
if the employer could show that the requested accommodation 
of the upward adjusnnent of the business' thermostat would 
result in it becoming unduly hot for its other employees, or for 
its patrons or customers. The employer would thus not have to 
provide this accommodation. However, if there were an 
alternate accommodation that would not result in undue 
hardship, the employer would have to provide that accommo-
dation. 

It should be noted, moreover, that the employer would not be 
able to show undue hardship if the disruption to its employees 
were the result of those employees' fears or prejudices toward 
the individual's disability and not the result of the provision of 
the accommodation. Nor would the employer be able to 
demonstrate undue hardship by showing that the provision of 
the accommodation has a negative impact on the morale of its 
other employees but not on the ability of these employees to 
perform their jobs. 

ADA Handbook 
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( e) Conflict with other 

fcde@l laws. It may be a 
defense to a charge of dis-
crimination under this part 
that a challenged action is 
required or necessitated by 
another Federal law or 
regulation, or that another 
Federal law or regulation 
prohibits an action (including 
the provision of a particular 
reasonable accommodation) 
that would otherwise be 
required by this part. 

(f) Additional ciefenses. 
It may be a defense to a 
charge of discrimination 
under this part that the 
alleged discriminatory action 
is specifically permitted by 
sections 1630.14 or 1630.16. 

IN'IERPRETIVE GUIDANCE 
Section 1630.lS(e) Defense - Conflicting Federal Laws and 
Regulations 
There are several Federal laws and regulations that address 
medical standards and safety requirements. If the alleged 
discriminatory action was taken in compliapce with another 
Federal law or regulation, the employer may offer its obliga-
tion to comply with the conflicting standard as a defense. The 
employer's defense of a conflicting Federal requirement or 
regulation may be rebutted by a showing of pretext, or by 
showing that the Federal standard did not require the discrimi-
natory action, or that there was a non-exclusionary means to 
comply with the standard that would not conflict with this 
part. ~House Labor Report at 74. 
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1630.16 Specific activities 
permitted. 

(a) Reli~ous entities. A 
religious corporation, asso-
ciation, educational institu-
tion, or society is permitted 
to give preference in employ-
ment to individuals of a 
particular religion to perform 
work connected with the 
carrying on by that corpora-
tion, association, educational 
institution, or society of its 
activities. A religious entity 
may require that all appli-
cants and employees conform 
to the religious tenets of such 
organization. However, a 
religious entity may not 
discriminate against a quali-
fied individual, who satisfies 
the permitted religious 
criteria, because of his or her 
disability. 

(b) Re~lation of alcohol 
and dru~s. A covered entity: 

(1) May prohibit the 
illegal use of drugs and the 
use of alcohol at the work-
place by all employees; 

(2) May require that 
employees not be under the 
influence of alcohol or be 
engaging in the illegal use of 
drugs at the workplace; 

(3) May require that all 
employees behave in con-
formance with the require-
ments established under the 
Drug-Free Workplace Act of 
1988 (41 U.S.C. 701 et seq.); 

1-82 
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Section 1630.16 Specific Activities Permitted 

Section 1630.16(a) Religious Entities 
Religious organizations are not exempt from title I of the 

ADA or this pan. A religious corporation, association, educa-

tional institution, or society may give a preference in employ-

.. ment to individuals of the particular religion, and may require 

that applicants and employees conform to the religious tenets 

· of the organization. However, a religious organization may not 

discriminate against an individual who satisfies the permitted 

. religious criteria because that individual is disabled. The 

religious entity, in other words, is required to consider quali-

fied individuals with disabilities who satisfy the permitted 

religious criteria on an equal basis with qualified individuals 

without disabilities who similarly satisfy the religious criteria. 

~Senate Report at 42; House Labor Report at 76-77; House 

Judiciary Report at 46. 

Section 1630.16(b) Regulation of Alcohol and Drugs 

This provision permits employers to establish or comply with 

certain standards regulating the use of drugs and alcohol in the 

workplace. It also allows employers to hold alcoholics and 

persons who engage in the illegal use of drugs to the same 

performance and conduct standards to which it holds all of its 

other employees. Individuals disabled by alcoholism are 

entitled to the same protections accorded other individuals 

with disabilities under this pan. As noted above, individuals 

currently engaging in the illegal use of drugs are not individu-

als with disabilities for purposes of pan 1630 when the em-

ployer acts on the basis of such use. 
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(4) May hold an em-
ployee who engages in the 
illegal use of drugs or who is 
an alcoholic to the same 
qualification standards for 
employment or job perfor-
mance and behavior to which 
the entity holds its other 
employees, even if any 
unsatisfactory performance 
or behavior is related to the 
employee's drug use or 
alcoholism; 

(5) May require that its 
employees employed in an 
industry subject to such 
regulations comply with the 
standards established in the 
regulations (if any) of the 
Departments of Defense and 
Transportation, and of the 
Nuclear Regulatory Commis-
sion, regarding alcohol and 
the illegal use of drugs; and 

( 6) May require that 
employees employed in 
sensitive positions comply 
with the regulations (if any) 
of the Departments of De-
fense and Transportation and 
of the Nuclear Regulatory 
Commission that apply to 
employment in sensitive 
positions subject to such 
regulations. 

(c) Drui testini. -- (1) 
General policy. For purposes 
of this part, a test to deter-
mine the illegal use of drugs 
is not considered a medical 
examination. Thus, the 
administration of such drug 
tests by a covered entity to its 

!Tide I'! 
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Section 1630.16(c) Drug Testing 
This provision reflects title rs neutrality toward testing for the 
illegal use of drugs. Such drug tests are neither encouraged, 
authori7.ed nor prohibited. The results of such drug tests may 
be used as a basis for disciplinary action. Tests for the illegal 
use of drugs are not considered medical examinations for 
purposes of this part. If the results reveal information about an 
individual's medical condition beyond whether the individual 
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job applicants or employees 
is not a violation of section 
1630.13 of this part. How-
ever, this part does not 
encourage, prohibit, or 
authorize a covered entity to 
conduct drug tests of job 
applicants or employees to 
determine the illegal use of 
drugs or to make employ-
ment decisions based on such 
test results. 

(2) Transportation Em-
ployees. This part does not 
encourage, prohibit, or 
authorize the otherwise 
lawful exercise by entities 
subject to the jurisdiction of 
the Department of Transpor-
tation of authority to: 

(i) Test employees of 
entities in, and applicants for, 
positions involving safety 
sensitive duties for the illegal 
use of drugs or for on-duty 
impairment by alcohol; and 

(ii) Remove from safety-
sensitive positions persons 
who test positive for illegal 
use of drugs or on-duty 
impairment by alcohol 
pursuant to paragraph 
(c)(2)(i) of this section. 

(3) Copfideptializy. Any 
information regarding the 
medical condition or history 
of any employee or applicant 
obtained from a test to deter-
mine the illegal use of drugs, 
except infonnation regarding 
the illegal use of drugs, is 
subject to the requirements of 

1-84 
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is currently engaging in the illegal use of drugs, this additional 
information is to be treated as a confidential medical record. 
For example, if a test for the illegal use of drugs reveals the 
presence of a controlled substance that has been lawfully 
prescribed for a particular medical condition, thi~ information 
is to be treated as a confidential medical record. ~ House 
Labor Report at 79; House Judiciary Report at 47. 
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section 1630.14(b)(2) and (3) 
of this part. 

(d) Rewlation of smok-
.iJl.&. A covered entity may 
prohibit or impose restric-
tions on smoking in places of 
employment. Such restric-
tions do not violate any 
provision of this part. 

(e) Infectious and com-
municable diseases: food 
handline jobs. -- (1) ln 
eenera1. Under title I of the 
ADA, section 103(d)(l), the 
Secretary of Health and 
Human Services is to prepare 
a list, to be updated annually, 
of infectious and communi-
cable diseases which are 
transmitted through the 
handling of food. If an 
individual with a disability is 
disabled by one of the infec-
tious or communicable 
diseases included on this list, 
and if the risk of transmitting 
the disease associated with 
the handling of food cannot 
be eliminated by reasonable 
accommodation, a covered 
entity may refuse to assign or 
~ontinue to assign such 
individual to a job involving 
food handling. However, if 
the individual with a disabil-
ity is a current employee, the 
employer must consider 
whether he or she can be 
accommodated by reassign-
ment to a vacant position not 
involving food handling. 

(2) Effect on state or other 
.J.imi. This part does not 

I Titteil 

INmRPRE11vE GUIDANCE 

Section 1630.16(e) Infectious and Communicable Diseases; 
Food Handling Jobs 
This provision addressing food handling jobs applies the 
"direct threat" analysis to the particular situation of accommo-
dating individuals with infectious or communicable diseases 
that are transmitted through the handling of food. The Depart-
ment of Health and Human Services is to prepare a list of 
infectious and communicable diseases that are transmitted 
through the handling of food. (Copies may be obtained from 
Center for Infectious Diseases, Centers for Disease Control, 
1600 Clifton Road NE., Mailstop C09, Atlanta, GA 30333.) If 
an individual with a disability has one of the listed diseases 
and works in or applies for a position in food handling, the 
employer must determine whether there is a reasonable ac-
commodation that will eliminate the risk of transmitting the 
disease through the handling of food. If there is an accommo-
dation that will not pose an undue hardship, and that will 
prevent the transmission of the disease through the handling of 
food, the employer must provide the accommodation to the 
individual. The employer, under these circumstances, would 
not be permitted to discriminate against the individual because 
of the need to provide the reasonable accommodation and 
would be required to maintain the individual in the food 
handling job. 

If no such reasonable accommodation is possible, the em-
ployer may refuse to assign, or to continue to assign the 
individual to a position involving food handling. This means 
that if such an individual is an applicant for a food handling 
position the employer is not required to hire the individual. 
However, if the individual is a current employee, the employer 
would be required to consider the accommodation of reassign-
ment to a vacant position not involving food handling for 
which the individual is qualified. Conference Report at 61-63 . 
(See section 1630.2(r) Direct Threat). 
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preempt, modify, or amend 
any State, county, or local 
law, ordinance or regulation 
applicable to food handling 
which: 

(i) Is in accordance with 
the list, referred to in para-
graph (e)(l) of this section, 
of infectious or communi-
cable diseases and the modes 
of transmissibility published 
by the Secretary of Health 
and Human Services; and 

(ii) Is designed to protect 
the public health from indi-
viduals who pose a signifi-
cant risk to the health or 
safety of others, where that 
risk cannot be eliminated by 
reasonable accommodation. 

(f) Health insurance. life 
insurance. and other benefit 
12.lw· --(1) An insurer, 
hospital, or medical 
service company, health 
maintenance organization, or 
any agent or entity that 
administers benefit plans, or 
similar organizations may 
underwrite risks, classify 
risks, or administer such risks 
that are based on or not 
inconsistent with State law. 

(2) A covered entity may 
establish, sponsor, observe or 
administer the terms of a 
bona fide benefit plan that 
are based on underwriting 
risks, classifying risks, or 
administering such risks that 
are based on or not inconsis-
tent with State law. 

1-86 
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Section 1630.16(0 Health Insurance, Life Insurance, and 
Other Benefit Plans 
This provision is a limited exemption that is only applicable to 
those who establish, sponsor, observe or administer benefit 
plans, such as health and life insurance plans. It does not apply 
to those who establish, sponsor, observe or administer plans 
not involving benefits, such as liability insurance plans. 

The purpose of this provision is to permit the development and 
administration of benefit plans in accordance with accepted 
principles of risk assessment. This provision is not intended to 
disrupt the current regulatory structure for self-insured em-
ployers. These employers may establish, sponsor, observe, or 
administer the terms of a bona fide benefit plan not subject to 

· state laws that regulate insurance. This provision is also not 
intended to disrupt the current nature of insurance underwrit-
ing, or current insurance industry practices in sales, underwrit-
ing, pricing, administrative and other services, claims and 
similar insurance related activities based on classification of 
risks as regulated by the States. 

The activities permitted by this provision do not violate part 
1630 even if they result in limitations on individuals with 
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(3) A covered entity may 
establish, sponsor, observe, 
or administer the terms of a 
bona fide benefit plan that is 
not subject to State laws that 
regulate insurance. 

(4) The activities described in 
paragraphs (f)(l),(2), and (3) 
of this section are permitted 
unless these activities are 
being used as a subterfuge to 
evade the purposes of this 
part. 

INTERPRETIVE GUIDANCE 
disabilities, provided that these activities are not used as a 
subterfuge to evade the purposes of this part. Whether or not 
these activities are being used as a subterfuge is to be deter-
mined without regard to the date the insurance plan or em-
ployee benefit plan was adopted. 

However, an employer or other covered entity cannot deny a 
qualified individual with a disability equal access to insurance 
or subject a qualified individual with a disability to different 
terms or conditions of insurance based on disability alone, if 
the disability does not pose increased risks. Part 1630 requires 
that decisions not based on risk classification be made in 
conformity with non-discrimination requirements. ~ Senate 
Report at 84-86; House Labor Report at 136-138; House 
Judiciary Report at 70-71. See the discussion of section 1630.5 
Limiting, Segregating and Classifying. 
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( I. TITLE I: AN OVERVIEW OF LEGAL 
REQum.EMENTS 

This chapter of the manual provides a brief overview of the basic requirements 
of Title I of the ADA. Following chapters look at these and other requirements 
in more detail and illustrate how they apply to specific employment practices. 

Who Must Comply with Title I of the ADA? 

Private employers, state and local governments, employment agencies, 
labor unions, and joint labor-management committees must comply with 
Title I of the ADA. The ADA calls these "covered entities." For simplicity, 
this manual generally refers to all covered entities as "employers," except where 
there is a specific reason to emphasize the responsibilities of a particular type 
of entity. 

An employer cannot discriminate against qualified applicants and employees on 
the basis of disability. The ADA's requirements ultimately will apply to 
employers with 15 or more employees. To give smaller employers more time to 
prepare for compliance, coverage is phased in two steps as follows: 

Number of employees 

25 or more 
15 or more 

Coverage begins 

July 26, 1992 
July 26, 1994 

Covered employers are those who have 25 or more employees (1992) or 15 or 
more employees (1994), including part-time employees, working for them for 20 
or more calendar weeks in the current or preceding calendar year. The ADA's 
definition of "employee" includes U.S. citizens who work for American 
companies, their subsidiaries, or firms controlled by Americans outside the 
USA. However, the Act provides an exemption from coverage for any action in 
compliance with the ADA which would violate the law of the foreign country in 
which a workplace is located. 

(Note that state and local governments, regardless of size, are covered by 
employment nondiscrimination requirements under Title II of the ADA as of 
January 26, 1992. See Coordination of Overlapping Federal Requirements 
below.) 
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The definition of "employer'' includes persons who are "agents" of the employer, 
such as managers, supervisors, foremen, or others who act for the employer, 
such as agencies used to conduct background checks on candidates. Therefore, 
the employer is responsible for actions of such persons that may violate the 
law. These coverage requirements are similar to those of Title VII of the Civil 
Rights Act of 1964. 

Special Situations 

Religious organizations are covered by the ADA, but they may give 
employment preference to people of their own religion or religious organization. 

For example: A church organization could require that its employees be 
members of its religion. However, it could not discriminate in 
employment on the basis of disability against members of its religion. 

The legislative branch of the U.S. Government is covered by the ADA, but is 
governed by different enforcement procedures established by the Congress for 
its employees. 

Certain individuals appointed by elected officials of state and local 
governments also are covered by the special enforcement procedures 
established for Congressional employees. 

Who Is Exempt? 

Executive agencies of the U.S. Government are exempt from the ADA, but 
these agencies are covered by similar nondiscrimination requirements and 
additional affirmative employment requirements under Section 501 of the 
Rehabilitation Act of 1973. Also exempted from the ADA (as they are from 
Title VII of the Civil Rights Act) are corporations fully owned by the U.S. 
Government, Indian tribes, and bona fide private membership clubs that are 
not labor organizations and that are exempt from taxation under the Internal 
Revenue Code. 

Who Is Protected by Title I? 

The ADA prohibits employment discrimination against "qualified individuals 
with disabilities." A qualified individual with a disability is: 

1-2 

( 

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 166 of 197



an individual with a disability who meets the skill, 
experience, education, and other job-related requirements of 
a position held or desired, and who, with or without 
reasonable accommodation, can perform the essential 
functions of a job. 

To understand who is and who is not protected by the ADA, it is first 
necessary to understand the Act's definition of an "individual with a disability" 
and then determine if the individual meets the Act's definition· of a "qualified 
individual with a disability." · 

The ADA definition of individual with a disability is very specific. A person 
with a "disability" is an individual who: 

• has a physical or mental impairment that substantially limits one or 
more of his/her major life activities; 

• has a record · of such an impairment; or 

• is regarded as having such an impairment. 

(See Chapter II.) 

Individuals Specifically not Protected by the ADA 

The ADA specifically states that certain individuals are not protected by its · 
provisions: 

Persons who currently use drugs illegally 

Individuals who currently use drugs illegally are not individuals with 
disabilities protected under the Act when an employer takes action 
because of their continued use of drugs. This includes people who use 
prescription drugs illegally as well as those who use illegal drugs. 

However, people who have been rehabilitated and do not currently use 
drugs illegally, or who are in the process of completing a rehabilitation 
program may be protected by the ADA. (See Chapter VIII.) 

Other specific exclusions 

The Act states that homosexuality and bisexuality are not impairments 
and therefore are not disabilities under the ADA. In addition, the Act 
specifically excludes a number of behavior disorders from the definition of 
"individual with a disability." (See Chapter II.) 

I-3 . 
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Employment Practices Regulated by Title I of the ADA 

Employers cannot discriminate against people with disabilities in regard to any 
employment practices or terms, conditions, and privileges of employment. This 
prohibition covers all aspects of the employment process, including: 

• application • promotion 
• testing • medical examinations 
• hiring • layoff/recall 
• assignments • termination 
• evaluation • compensation 
• disciplinary actions • leave 
• training • benefits 

Actions which Constitute Discrimination 

The ADA specifies types of actions that may constitute discrimination. These 
actions are discussed more fully in the following chapters, as indicated: 

1) Limiting, segregating, or classifying a job applicant or employee in a way 
that adversely affects employment opportunities for the applicant or 
employee because of his or her disability. (See Chapter VII.) 

2) Participating in a contractual or other arrangement or relationship that 
subjects an employer's qualified applicant or employee with a disability to 
discrimination. (See Chapter VII.) 

3) Denying employment opportunities to a qualified individual because s/he 
has a relationship or association with a person with a disability. (See 
Chapter VII.) 

4) Refusing to make reasonable accommodation to the known physical or 
mental limitations of a qualified applicant or employee with a disability, 
unless the accommodation would pose an undue hardship on the 
business. (See Chapters III. and VII.) 

5) Using qualification standards, employment tests, or other selection 
criteria that screen out or tend to screen out an individual with a 
disability unless they are job-related and necessary for the business. 
(See Chapter IV.) 
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6) Failing to use employment tests in the most effective manner to measure 
actual abilities. Tests must accurately reflect the skills, aptitude, or 
other factors being measured, and not the impaired sensory, manual, or 
speaking skills of an employee or applicant with a disability (unless those 
are the skills the test is designed to measure). (See Chapter V.) 

7) Denying an employment opportunity to a qualified individual' because 
s/he has a relationship or association with an individual with a disability. 
(See Chapter VII.) 

8) Discriminating against an individual because s/he has opposed an 
employment practice of the employer or filed a complaint, testified, 
assisted, or participated in an investigation, proceeding, or hearing to 
enforce provisions of the Act. (See Chapter X.) 

Reasonable Accommodation and the Undue Hardship Limitation 

Reasonable accommodation 

Reasonable accommodation is a critical component of the ADA's assurance 
of nondiscrimination. Reasonable accommodation is any change in the 
work environment or in the way things are usually done that results in 
equal employment opportunity for an individual with a disability. 

An employer must make a reasonable accommodation to the known 
physical or mental limitations of a qualified applicant or employee with a 
disability unless it can show that the accommodation would cause an 
undue hardship on the operation of its business. 

Some examples of reasonable accommodation include: 

• 

• 

• 
• 

• 
• 
• 

making existing facilities used by employees readily accessible to, 
and usable by, an individual with a disability; 

job restructuring; 

modifying work schedules; 

reassignment to a vacant position; 

acquiring or modifying equipment or devices; 

adjusting or modifying examinations, training materials, or policies; 

providing qualified readers or interpreters . 
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An employer is not required to lower quality or quantity standards to 
make an accommodation. Nor is an employer obligated to provide 
personal use items, such as glasses or hearing aids, as accommodations. 

Undue hardship 

An employer is not required to provide an accommodation if it will 
impose an undue hardship on the operation of its business. Undue 
hardship is defined by the ADA as an action that is: 

"excessively costly, extensive, substantial, or disruptive, or 
that would fundamentally alter the nature or operation of 
the business." 

In determining undue hardship, factors to be considered include the 
nature and cost of the accommodation in relation to the size, the 
financial resources, the nature and structure of the employer's operation, 
as well as the impact of the accommodation on the specific facility 
providing the accommodation. (See Chapter III.) 

Health or Safety Defense 

An employer may require that an individual not pose a "direct threat" to the 
health or safety of himselVherself or others. A health or safety risk can only \ 
be considered if it is "a significant risk of substantial harm." Employers cannot 
deny an employment opportunity merely because of a slightly increased risk. 
An assessment of "direct threat" must be strictly based on valid medical 
analyses and/or other objective evidence, and not on speculation. Like any 
qualification standard, this requirement must apply to all applicants and 
employees, not just to people with disabilities. 

If an individual appears to pose a direct threat because of a disability, the 
employer must first try to eliminate or reduce the risk to an acceptable level 
with reasonable accommodation. If an effective accommodation cannot be 
found, the employer may refuse to hire an applicant or discharge an employee 
who poses a direct threat. (See Chapter IV.) 

Pre-employment Inquiries and Medical Examinations 

An employer may not ask a job applicant about the existence, nature, or 
severity of a disability. Applicants may be asked about their ability to 
perform specific job functions. An employer may not make medical inquiries or 
conduct a medical examination until after a job offer has been made. A job 
offer may be conditioned on the results of a medical examination or inquiry, 
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but only if this is required for all entering employees in similar jobs. Medical 
examinations of employees must be job-related and consistent with the 
employer's business needs. (See Chapters V. and VI.) 

Drug and Alcohol Use 

It is not a violation of the ADA for employers to use drug tests to find out if 
applicants or employees are currently illegally using drugs. Tests for illegal 
use of drugs are not subject to the ADA's restrictions on medical examinations. 
Employers may hold illegal users of drugs and alcoholics to the same 
performance and conduct standards as other employees. (See Chapter VIII.) 

Enforcement and Remedies 

The U.S. Equal Employment Opportunity Commission (EEOC) has 
responsibility for enforcing compliance with Title I of the ADA. An individual 
with a disability who believes that (s)he has been discriminated against in 
employment can file a charge with EEOC. The procedures for processing 
charges of discrimination under the ADA are the same as those under Title VII 
of the Civil Rights Act of 1964. (See Chapter X.) 

Remedies that may be required of an employer who is found to have 
discriminated against an applicant or employee with a disability include 
compensatory and punitive damages, back pay, front pay, restored benefits, 
attorney's fees, reasonable accommodation, reinstatement, and job offers. (See 
Chapter X.) 

Posting Notices 

An employer must post notices concerning the provisions of the ADA. The 
notices must be accessible, as needed, to persons with visual or other reading 
disabilities. A new equal employment opportunity (EEO) poster, containing 
ADA provisions and other federal employment nondiscrimination provisions may 
be obtained by writing EEOC at 1801 L Street N.W., Washington, D.C., 20507, 
or calling 1-800-669-EEOC or 1-800-800-3302 (TDD). 
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Coordination of Overlapping Federal Requirements 

Employers covered by Title I of the ADA also may be covered by other federal 
requirements that prohibit discrimination on the basis of disability. The ADA 
directs the agencies with enforcement authority for these legal requirements to 
coordinate their activities to prevent duplication and avoid conflicting 
standards. Overlapping requirements exist for both public and private 
employers. 

Title II of the ADA, enforced by -the U.S. Department of Justice, prohibits 
discrimination in all state and local government programs and activities, 
including employment, after January 26, 1992. 

The Department of Justice regulations implementing Title II provide that 
EEOC's Title I regulations will constitute the employment nondiscrimination 
requirements for those state and local governments covered by Title I 
(governments with 25 or more employees after July 26, 1992; governments with 
15 or more employees after July 26, 1994). Ha government is not covered by 
Title I, or until it is covered, the Title II employment nondiscrimination 
requirements will be those in the Department of Justice coordination 
regulations applicable to federally assisted programs under Section 504 of the 
Rehabilitation Act of 1973, which prohibits discrimination on the basis of 
disability by recipients of federal financial assistance. 

Section 504 employment requirements in most respects are the same as those 
of Title I, because the ADA was based on the Section 504 regulatory 
requirements. (Note that governments receiving federal financial assistance, as 
well as federally funded private entities, will continue to be covered by Section 
504.) 

In addition, some private employers are covered by Section 503 of the 
Rehabilitation Act. Section 503 requires nondiscrimination and affirmative 
action by federal contractors and subcontractors to employ and advance 
individuals with disabilities, and is enforced by the Office of Federal Contract 
Compliance Programs (OFCCP) in the U.S. Department of Labor. 

The EEOC, the Department of Labor, the Department of Justice and the other 
agencies that enforce Section 504 (i.e., Federal agencies with programs of 
financial assistance) will coordinate their enforcement efforts under the ADA 
and the Rehabilitation Act, to assure consistent standards and to eliminate 
unnecessary duplication. (See Chapter X. For further information see 
Resource Directory: "Federal Agencies that Enforce Other Laws Prohibiting 
Discrimination on the Basis of Disability.") 
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Il. WHO IS PROTECTED BY THE ADA? 

INDIVIDUAL WITH A DISABILITY 
QUALIFIED INDIVIDUAL WITH A DISABILITY 

2.1 Introduction 

The ADA protects qualified individuals with disabilities from employment 
discrimination. Under other laws that prohibit employment 
discrimination, it usually is a simple matter to know whether an 
individual is covered because of his or her race, color, sex, national origin 
or age. But to know whether a person is covered by the employment 
provisions of the ADA can be more complicated. It is first necessary to 
understand the Act's very specific definitions of "disability'' and 
"qualified individual with a disability." Like other determinations 
under the ADA, deciding who is a "qualified" individual is a case-by case 
process, depending on the circumstances of the particular employment 
situation. 

2.2 Individual With a Disability 

The ADA has a three-part definition of "disability." This definition, 
based on the definition under the Rehabilitation Act, reflects the specific 
types of discrimination experienced by people with disabilities. 
Accordingly, it is not the same as the definition of disability in other 
laws, such as state workers' compensation laws or other federal or state 
laws that provide benefits for people with disabilities and disabled 
veterans. 

Under the ADA, an individual with a disability is a person who has: 

• a physical or mental impairment that substantially limits one 
or more major life activities; 

• a record of such an impairment; or 

• is regarded as having such an impairment. 

2.1 (a) An Impairment that Substantially Limits Major Life 
Activities 

The first part of this definition has three major subparts that further 
define who is and who is not protected by the ADA. 
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(i) A Physical or Mental Impairment 

A physical impairment is defined by the ADA as: 

"[a]ny physiological disorder, or condition, cosmetic 
disfigurement, or anatomical loss affecting one . or more of 
the following body systems: neurological, musculoskeletal, 
special sense organs, respiratory (including speech organs), 
cardiovascular, reproductive, digestive, genito-urinary, 
hemic and lymphatic, skin, and endocrine." 

A mental impairment is defined by the ADA as: 

"[a]ny mental or psychological disorder, such as mental 
retardation, organic brain syndrome, emotional or mental 
illness, and specific learning disabilities." 

Neither the statute nor EEOC regulations list all diseases or 
conditions that make up "physical or mental impairments," 
because it would be impossible to provide a comprehensive list, 
given the variety of possible impairments. 

A person's impairment is determined without regard to any 
medication or assistive device that s/he may use. 

For example: A person who has epilepsy and uses 
medication to control seizures, or a person who walks with 
an artificial leg would be considered to have an 
impairment, even if the medicine or prosthesis reduces the 
impact of that impairment. 

An impairment under the ADA is a physiological or mental 
disorder; simple physical characteristics, therefore, such as eye 
or hair color, left.handedness, or height or weight within a 
normal range, are not impairments. A physical condition that 
is not the result of a physiological disorder, such as pregnancy, 
or a predisposition to a certain disease would not be an 
impairment. Similarly, personality traits such as poor 
judgment, quick temper or irresponsible behavior, are not 
themselves impairments. Environmental, cultural, or economic 
disadvantages, such as lack of education or a prison record also 
are not impairments. 

For example: A person who cannot read due to dyslexia 
is an individual with a disability because dyslexia, which 
is a learning disability, is an impairment. But a person 
who cannot read because she dropped out of school is not 
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( 
an individual with a disability, because lack of education 
is not an impairment. 

"Stress" and "depression" are conditions that may or may not be 
considered impairments, depending on whether these conditions 
result from a documented physiological or mental disorder. 

For example: A person suffering from general "stress" 
because of job or personal life pressures would not be 
considered to have an impairment. However, if this 
person is diagnosed by a psychiatrist as having an 
identifiable stress disorder, s/he would have an impairment 
that may be a disability. 

A person who has a contagious disease has an impairment. 
For example, infection with the Human Immunodeficiency Virus 
(HIV) is an impairment. The Supreme Court has ruled that an 
individual with tuberculosis which affected her respiratory 
system had an impairment under Section 504 of the 
Rehabilitation Act°. However, although a person who has a 
contagious disease may be covered by the ADA, an employer 
would not have to hire or retain a person whose contagious 
disease posed a direct threat to health or safety, if no 
reasonable accommodation could reduce or eliminate this threat. 
(See Health and Safety Standards, Chapter IV.) 

(ii) Major Life Activities 

To be a disability covered by the ADA, an impairment must 
substantially limit one or more major life activities. These 
are activities that an average person can perform with little or 
no difficulty. Examples are: 

• walking • seeing 
• speaking • hearing 
• breathing • learning 
• performing manual • caring for oneself 

tasks • working 

These are examples only. Other activities such as sitting, 
standing, lifting, or reading are also major life activities. 

• School Board of Nassau Cty. v. Arline, 480 U.S. 273 (1987). 
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(iii) Substantially Limits 

An impairment is only a "disability" under the ADA if it 
substantially limits one or more major life activities. An 
individual must be unable to perform, or be significantly limited 
in the ability to perform, an activity compared to an average 
person in the general population. 

The regulations provide three factors to consider in determining 
whether a person's impairment substantially limits a major life 
activity. 

• its nature and severity; 

• how long it will last or is expected to last; 

• its permanent or long term impact, or expected 
impact. 

These factors must be considered because, generally, it is not 
the name of an impairment or a condition that determines 
whether a person is protected by the ADA, but rather the 
effect of an impairment or condition on the life of a particular 
person. Some impairments, such as blindness, deafness, HIV 
infection or AIDS, are by their nature substantially limiting, ( 
but many other impairments may be disabling for some 
individuals but not for others, depending on the .impact on their 
activities. 

For example: Although cerebral palsy frequently 
significantly restricts major life activities such as speaking, 
walking and performing manual tasks, an individual with 
very mild cerebral palsy that only slightly interferes with 
his ability to speak and has no significant impact on other 
major life activities is not an individual with a disability 
under this part of the definition. 

The determination as to whether an individual is substantially 
limited must always be based on the effect of an impairment on 
that individual's life activities. 

For example: An individual who had been employed as a 
receptionist-clerk sustained a back injury that resulted in 
considerable pain. The pain permanently restricted her 
ability to walk, sit, stand, drive, care for her home, and 
engage in recreational activities. Another individual who 
had been employed as a general laborer had sustained a 
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back injury, but was able to continue an active life, 
including recreational sports, and had obtained a new 
position as a security guard. The first individual was 
found by a court to be an individual with a disability; the 
second individual was found not significantly restricted in 
any major life activity, and therefore not an in~vidual 
with a disability. 

Sometimes, an individual may have two or more impairments, 
neither of which by itself substantially limits a major life 
activity, but that together have this effect. In such a situation, 
the individual has a disability. 

For example: A person has a mild form of arthritis in 
her wrists and hands and a mild form of osteoporosis. 
Neither impairment by itself substantially limits a major 
life activity. Together, however, these impairments 
significantly restrict her ability to lift and perform manual 
tasks. She has a disability under the ADA. 

Temporary Impairments 

Employers frequently ask whether "temporary disabilities" are 
covered by the ADA. How long an impairment lasts is a factor 
to be considered, but does not by itself determine whether a 
person has a disability under the ADA. The basic question is 
whether an impairment "substantially limits" one or more major 
life activities. This question is answered by looki.'1.g at the 
extent, duration, and impact of the impairment. 'l emporary, 
non-chronic impairments that do not last for a long time and 
that have little or no long term impact usually are not 
disabilities. 

For example: Broken limbs, sprains, concussions, 
appendicitis, common colds, or influenza generally would 
not be disabilities. A broken leg that heals normally 
within a few months, for example, would not be a 
disability under the ADA. However, if a broken leg took 
significantly longer than the normal healing period to heal, 
and during this period the individual could not walk, s/he 
would be considered to have a disability. Or, if the leg 
did not heal properly, and resulted in a permanent 
impairment that significantly restricted walking or other 
major life activities, s/he would be considered to have a 
disability. 
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Substantially Limited in Working 

It is not necessary to consider if a person is substantially 
limited in the major life activity of "working" if the person is 
substantially limited in any other major life activit~. 

For example: If a person is substantially limited in 
seeing, hearing, or walking, there is no need to consider 
whether the person is also substantially limited in 
working. 

In general, a person will not be considered to be substantially 
limited in working ifs/he is substantially limited in performing 
only a particular job for one employer, or unable to perform a 
very specialized job in a particular field. 

For example: A person who cannot qualify as a 
commercial airline pilot because of a minor vision 
impairment, but who could qualify as a co-pilot or a pilot 
for a courier service, would not be considered substantially 
limited in working just because he could not perform a 
particular job. Similarly, a baseball pitcher who develops 
a bad elbow and can no longer pitch would not be 
substantially limited in working because he could no ( 
longer perform the specialized job of pitching in baseball. 

But a person need not be totally unable to work in order to be 
considered substantially limited in working. The person must 
be significantly restricted in the ability to perform either a 
class of jobs or a broad range of jobs in various classes, 
compared to an average person with similar training, skills, and 
abilities. 

The regulations provide factors to help determine whether a 
person is substantially limited in working. These include: 

• the type of job from which the individual has been 
disqualified because of the impairment; 

• the geographical area in which the person may reasonably 
expect to find a job; 

• the number and types of jobs using similar training, 
knowledge, skill, or abilities from which the individual is 
disqualified within the geographical area, and/or 
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• the number and types of other jobs in the area that do 
not involve similar training, knowledge, skill, or abilities 
from which the individual also is disqualified because of the 
impairment. 

For example: A person would be considered · significantly 
restricted in a "class of jobs" if a back condition prevents 
him from working in any heavy labor job. A person would 
be considered significantly limited in the ability to perform 
"a broad range of jobs in various classes" if she has an 
allergy to a substance found in most high-rise office 
buildings in the geographic area in which she could 
reasonably seek work, and the allergy caused extreme 
difficulty in breathing. In this case, she would be 
substantially limited in the ability to perform the many 
different kinds of jobs that are performed in high-rise 
buildings. By contrast, a person who has a severe allergy 
to a substance in the particular office in which she works, 
but who is able to work in many other offices that do not 
contain this substance, would not be significantly 
restricted in working. 

For example: A computer programmer develops a vision 
impairment that does not substantially limit her ability to 
see, but because of poor contrast is unable to distinguish 
print on computer screens. Her impairment prevents her 
from working as a computer operator, programmer, 
instructor, or systems analyst. She is substantially limited 
in working, because her impairment prevents her from 
working in the class of jobs requiring use of a computer. 

In assessing the "number" of jobs from which a person might he 
excluded by an impairment, the regulations make clear that it 
is only necessary to indicate an approximate number of jobs 
from which an individual would be excluded (such as "few," 
"many," "most"), compared to an average person with similar 
training, skills and abilities, to show that the individual would 
be significantly limited in working. 

Specific Exclusions 

A person who currently illegally uses drugs is not 
protected by the ADA, as an "individual with a disability", 
when an employer acts on the basis of such use. However, 
former drug addicts who have been successfully rehabilitated 
may be protected by the Act. (See Chapter VIII). (See also 
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discussion below of a person "regarded as" a drug addict.) 

Homosexuality and bisexuality are not impairments and 
therefore are not disabilities covered by the ADA. The Act also 
states that the term "disability" does not include the following 
sexual and behavioral disorders: 

• transvestism, transsexualism, pedophilia, exhibitionism, 
voyeurism, gender identity disorders not resulting from 
physical impairments, or other sexual behavior disorders; 

• compulsive gambling, kleptomania, or pyromania; or 

• psychoactive substance use disorders resulting from current 
illegal use of drugs. 

The discussion so far has focused on the first part of the 
definition of an "individual with a disability," which protects 
people who currently have an impairment that substantially 
limits a major life activity. The second and third parts of the 
definition protect people who may or may not actually have 
such an impairment, but who may be subject to discrimination 
because they have a record of or are regarded as having such 
an impairment. 

2.2(b) Record of a Substantially Limiting Condition 

This part of the definition protects people who have a history of a 
disability from discrimination, whether or not they currently are 
substantially limited in a major life activity. 

For example: It protects people with a history of cancer, 
heart disease, or other debilitating illness, whose illnesses are 
either cured, controlled or in remission. It also protects people 
with a history of mental illness. 

This part of the definition also protects people who may have been 
misclassified or misdiagnosed as having a disability. 

For example: It protects a person who may at one time have 
been erroneously classified as having mental retardation or 
having a learning disability. These people have a record of 
disability. (If an employer relies on any record [such as an 
educational, medical or employment record} containing such 
information to make an adverse employment decision about a 
person who currently is qualified to perform a job, the action is 
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subject to challenge as a discriminatory practice.) 

Other examples of individuals who have a record of disability, 
and of potential violations of the ADA if an employer relies on 
such a record to make an adverse employment decision: 

• A job applicant formerly was a patient at a state institution. 
When very young she was misdiagnosed as being 
psychopathic and this misdiagnosis was never removed from 
her records. If this person is otherwise qualified for a job, 
and an employer does not hire her based on this record, the 
employer has violated the ADA. 

• A person who has a learning disability applies for a job as 
secretary/receptionist. The employer reviews records from a 
previous employer indicating that he was labeled as 
"mentally retarded." Even though the person's resume shows 
that he meets all requirements for the job, the employer does 
not interview him because he doesn't want to hire a person 
who has mental retardation. This employer has violated the 
ADA. 

• A job applicant was hospitalized for treatment for cocaine 
addiction several years ago. He has been successfully 
rehabilitated and has not engaged in the illegal use of drugs 
since receiving treatment. This applicant has a record of an 
impairment that substantially limited his major life activities. 
If he is qualified to perform a job, it would be discriminatory 
to reject him based on the record of his former addiction. 

In the last example above, the individual was protected by the 
ADA because his drug addiction was an impairment that 
substantially limited his major life activities. However, if an 
individual had a record of casual drug use, s/he would not be 
protected by the ADA, because casual drug use, as opposed to 
addiction, does not substantially limit a major life activity. 

To be protected by the ADA under this part of the definition, a 
person must have a record of a physical or mental impairment 
that substantially limits one or more major life activities. A 
person would not be protected, for example, merely because s/he 
has a record of being a "disabled veteran," or a record of 
"disability" under another Federal statute or program unless this 
person also met the ADA definition of an individual with a 
record of a disability. 
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2.2(c) Regarded as Substantially Limited 

This part of the definition protects people who are not substantially 
limited in a major life activity from discriminatory actions taken 
because they are perceived to have such a limitation. Such 
protection is necessary, because, as the Supreme Court has stated 
and the Congress has reiterated, "society's myths and fears about 
disability and disease are as handicapping as are the physical 
limitations that flow from actual impairments." 

The legislative history of the ADA indicates that Congress intended 
this part of the definition to protect people from a range of 
discriminatory actions based on "myths, fears and stereotypes" about 
disability, which occur even when a person does not have a 
substantially limiting impairment. 

An individual may be protected under this part of the definition in 
three circumstances: 

1. The individual may have an impairment which is not 
substantially limiting, but is treated by the employer as having 
such an impairment. 

For example: An employee has controlled high blood 
pressure which does not substantially limit his work ( 
activities. If an employer reassigns the individual to a less 
strenuous job because of unsubstantiated fear that the person 
would suffer a heart attack if he continues in the present 
job, the employer has "regarded" this person as disabled. 

2. The individual has an impairment that is substantially limiting 
because of attitudes of others toward the condition. 

For example: An experienced assistant manager of a 
convenience store who had a prominent facial scar was 
passed over for promotion to store manager. The owner 
promoted a less experienced part-time clerk, because he 
believed that customers and vendors would not want to look 
at this person. The employer discriminated against her on 
the basis of disal>ility, because he perceived and treated her 
as a person with a substantial limitation. 

3. The individual may have !!Q impairment at all, but is regarded 
by an employer as having a substantially limiting impairment. 
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For example: An employer discharged an employee based 
on a rumor that the individual had HIV disease. This 
person did not have any impairment, but was treated as 
though she had a substantially limiting impairment. 

This part of the definition protects people who are "perceived" as 
having disabilities from employment decisions based on 
stereotypes, fears, or misconceptions about disability. It applies 
to decisions based on unsubstantiated concerns about 
productivity, safety~ insurance, liability, attendance, costs 
of accommodation, accessibility, workers' compensation 
costs or acceptance by co-workers and customers. 

Accordingly, if an employer makes an adverse employment 
decision based on unsubstantiated beliefs or fears that a person's 
perceived disability will cause problems in areas such as those 
listed above, and cannot show a legitimate, nondiscriminatory 
reason for the action, that action would be discriminatory under 
this part of the definition. 

2.3 Qualified Individual with a Disability 

To be protected by the ADA, a person must not only be an individual 
with a disability, but must be qualified. An employer is not required to 
hire or retain an individual who is not qualified to perform a job. The 
regulations define a qualified individual with a disability as a person 
with a disability who: 

"satisfies the requisite skill, experience, education and other 
job-related requirements of the employment position such 
individual holds or desires, and who, with or without 
reasonable accommodation, can perform the essential functions 
of such position." 

There are two basic steps in determining whether an individual is 
"qualified" under the ADA: 

(1) Determine if the individual meets necessary prerequisites for the job, 
such as: 

• education; 

• work experience; 

• training; 
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• skills; 

• licenses; 

• certificates; 

• other job-related requirements, such as good judgment or ability 
to work with other people. 

For example: The first step in determining whether an 
accountant who has cerebral palsy is qualified for a certified 
public accountant job is to determine if the person is a 
licensed CPA. If not, s/he is not qualified. Or, if it is a 
company's policy that all its managers have at least three 
years' experience working with the company, an individual 
with a disability who has worked for two years for the 
company would not be qualified for a managerial position. 

This first step is sometimes referred to as determining if an 
individual with a disability is "otherwise qualified." Note, 
however, that if an individual meets all job prerequisites except 
those that s/he cannot meet because of a disability, and alleges 
discrimination because s/he is "otherwise qualified" for a job, the 
employer would have to show that the requirement that screened out 
this person is ''job related and consistent with business necessity." ( 
(See Chapter IV) 

If the individual with a disability meets the necessary job 
prerequisites: 

(2) Determine if the individual can perform the essential functions of the 
job, with or without reasonable accommodation. 

This second step, a key aspect of nondiscrimination under the ADA, 
has two parts: 

• Identifying "essential functions of the job"; and 

• Considering whether the person with a disability can perform 
these functions, unaided or with a "reasonable accommodation." 

The ADA requires an employer to focus on the essential functions of 
a job to determine whether a person with a disability is qualified. 
This is an important nondiscrimination requirement. Many people 
with disabilities who can perform essential job functions are denied 
employment because they cannot do things that are only marginal to 
the job. 
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2.3(a) 
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For example: A file clerk position description may state that 
the person holding the job answers the telephone, but if in fact 
the basic functions of the job are to file and retrieve written 
materials, and telephones actually or usually are handled by 
other employees, a person whose hearing impairment prevents 
use of a telephone and who is qualified to do the basic file 
clerk functions should not be considered unqualified for this 
position. 

Identifying the Essential Functions of a Job 

Sometimes it is necessary to identify the essential functions of a job 
in order to know whether an individual with a disability is 
"qualified" to do the job. The regulations provide guidance on 
identifying the essential functions of the job. The first consideration 
is whether employees in the position actually are required to 
perform the function. 

For example: A job announcement or job description for a 
secretary or receptionist may state that typing is a function of 
the job. If, in fact, the employer has never or seldom required 
an employee in that position to type, this could not be 
considered an essential function. 

If a person holding a job does perform a function, the next 
consideration is whether removing that function would 
fundamentally change the job. 

The regulations list several reasons why a function could be 
considered essential: 

1. The position exists to perform the function. 

For example: 

• A person is hired to proofread documents. The ability to 
proofread accurately is an essential function, because this 
is the reason that this position exists. 

• A company advertises a position for a "floating" supervisor 
to substitute when regular supervisors on the day, night, 
and graveyard shifts are absent. The only reason this 
position exists is to have someone who can work on any of 
the three shifts in place of an absent supervisor. 
Therefore, the ability to work at any time of day is an 
essential function of the job. 
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2. There are a limited number of other employees available 
to perform the function, or among whom the function can 
be distributed. 

This may be a factor because there are only a few other 
employees, or because of fluctuating demands of a business 
operation. 

For example: it may be an essential function for a file 
clerk to answer the telephone if there are only three 
employees in a very busy office and each employee has to 
perform many different tasks. Or, a company with a large 
workforce may have periods of very heavy labor-intensive 
activity alternating with less active periods. The heavy work 
flow during peak periods may make performance of each 
function essential, and limit an employer's flexibility to 
reassign a particular function. 

3. A function is highly specialized, and the person in the 
position is hired for special expertise or ability to perform 
it. 

For example, A company wishes to expand its business with 
Japan. For a new sales position, in addition to sales ( 
experience, it requires a person who can communicate 
fluently in the Japanese language. Fluent communication in 
the Japanese language is an essential function of the job. 

The regulation also lists several types of evidence to be considered 
in determining whether a function is essential. This list is not all-
inclusive, and factors not on the list may be equally important as 
evidence. Evidence to be considered includes: 

a. The employer's judgment 

An employer's judgment as to which functions are essential is 
important evidence. However, the legislative history of the ADA 
indicates that Congress did not intend that this should be the 
only evidence, or that it should be the prevailing evidence. 
Rather, the employer's judgment is a factor to be considered 
along with other relevant evidence. 

However, the consideration of various kinds of evidence to 
determine which functions are essential does not mean that an 
employer will be second-guessed on production standards, setting 
the quality or quantity of work that must be performed by a 
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person holding a job, or be required to set lower standards for 
the job. 

For example: If an employer requires its typists to be able 
to accurately type 75 words per minute, the employer is not 
required to show that such speed and accuracy are 
"essential" to a job or that less accuracy or speed would not 
be adequate. Similarly, if a hotel requires its housekeepers 
to thoroughly clean 16 rooms per day, it does not have to 
justify this standard as "essential." However, in each case, if 
a person with a disability is disqualified by such a standard, 
the employer should be prepared to show that it does in fact 
require employees to perform at this level, that these are not 
merely paper requirements and that the standard was not 
established for a discriminatory reason. 

b. A written job description prepared before advertising or 
interviewing applicants for a job 

The ADA does not require an employer to develop or maintain 
job descriptions. A written job description that is prepared before 
advertising or interviewing applicants for a job will be considered 
as evidence along with other relevant factors. However, the job 
description will not be given greater weight than other relevant 
evidence. 

A written job description may state that an employee performs a 
certain essential function. The job description will be evidence 
that the function is essential, but if individuals currently 
performing the job do not in fact perform this function, or 
perform it very infrequently, a review of the actual work 
performed will be more relevant evidence than the job 
description. 

If an employer uses written job descriptions, the ADA does not 
require that they be limited to a description of essential functions 
or that "essential functions" be identified. However, if an 
employer wishes to use a job description as evidence of essential 
functions, it should in some way identify those functions that the 
employer believes to be important in accomplishing the purpose of 
the job. 

If an employer uses written job descriptions, they should be 
reviewed to be sure that they accurately reflect the actual 
functions of the current job. Job descriptions written years ago 
frequently are inaccurate. 
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For example: A written job description may state that an 
employee reads temperature and pressure gauges and adjusts 
machine controls to reflect these readings. The job 
description will be evidence that these functions are 
essential. However, if this job description is not up-to-date, 
and in fact temperature and pressure are now determined 
automatically, the machine is controlled by a computer and 
the current employee does not perform the stated functions 
or does so very infrequently, a review of actual work 
performed will be more relevant evidence of what the job 
requires. 

In identifying an essential function to determine if an individual 
with a disability is qualified, the employer should focus on the 
purpose of the function and the result to be accomplished, rather 
than the manner in which the function presently is performed. 
An individual with a disability may be qualified to perform the 
function if an accommodation would enable this person to perform 
the job in a different way, and the accommodation does not 
impose an undue hardship. Although it may be essential that a 
function be performed, frequently it is not essential that it be 
performed in a particular way. 

For example: In a job requiring use of a computer, the 
essential function is the ability to access, input, and 
retrieve information from the computer. It is not 
"essential" that a person in this job enter information 
manually, or visually read the information on the computer 
screen. Adaptive devices or computer software can enable a 
person without arms or a person with impaired vision to 
perform the essential functions of the job. 

Similarly, an essential function of a job on a loading dock may be 
to move heavy packages from the dock to a storage room, rather 
than to lift and carry packages from the dock to the storage 
room. 

(See also discussion of Job Analysis and Essential Functions of a 
Job, below). 

If the employer intends to use a job description as evidence of 
essential functions, the job description must be prepared before 
advertising or interviewing for a job; a job description prepared 
after an alleged discriminatory action will not be considered as 
evidence. 
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c. The amount of time spent performing the function 

For example: If an employee spends most of the time or a 
majority of the time operating one machine, this would be 
evidence that operating this machine was an essential 
function. 

d. The consequences of not requiring a person in this job to 
perform a function 

Sometimes a function that is performed infrequently may be 
essential because there will be serious consequences if it is not 
performed. 

For example: 

• An airline pilot spends only a few minutes of a flight 
landing a plane, but landing the plane is an essential 
function because of the very serious consequences if the 
pilot could not perform this function. 

• A firefighter may only occasionally have to carry a heavy 
person from a burning building, but being able to perform 
this function would be essential to the firefighter's job. 

• A clerical worker may spend only a few minutes a day 
answering the telephones, but this could be an essential 
function if no one else is available to answer the phones 
at that time, and business calls would go unanswered. 

e. The terms of a collective bargaining agreement 

Where a collective bargaining agreement lists duties to be 
performed in particular jobs, the terms of the agreement may 
provide evidence of essential functions. However, like a position 
description, the agreement would be considered along with other 
evidence, such as the actual duties performed by people in these 
jobs. 

f. Work experience of people who have performed a job in 
the past . and work experience of people who currently 
perform similar jobs 

The work experience of previous employees in a job and the 
experience of current employees in similar jobs provide pragmatic 
evidence of actual duties performed. The employer should consult 
such employees and observe their work operations to identify 
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essential job functions, since the tasks actually performed provide 
significant evidence of these functions. 

g. Other relevant factors 

The nature of the work operation and the employer's. 
organizational structure may be factors in determining whether a 
function is essential. 

For example: · 

• A particular manufacturing facility receives large orders 
for its product intermittently. These orders must be filled 
under very tight deadlines. To meet these deadlines, it is 
necessary that each production worker be able to perform 
a variety of different tasks with different requirements. 
All of these tasks are essential functions for a production 
worker at that facility. However, another facility that 
receives orders on a continuous basis finds it most efficient 
to organize an assembly line process, in which each 
production worker repeatedly performs one major task. At 
this facility, this single task may be the only essential 
function of the production worker's job. 

• An employer may structure production operations to be ( 
carried out by a "team" of workers. Each worker performs 
a different function, but every worker is required, on a 
rotating basis, to perform each different function. In this 
situation, all the functions may be considered to be 
essential for the job, rather than the function that any one 
worker performs at a particular time. 

Changing Essential Job Functions 

The ADA does not limit an employer's ability to establish or change the 
content, nature, or functions of a job. It is the employer's province to 
establish what a job is and what functions are required to perform it. 
The ADA simply requires that an individual with a disability's 
qualifications for a job are evaluated in relation to its essential functions. 

For example: A grocery store may have two different jobs at the 
checkout stand, one titled, "checkout clerk" and the other "bagger." 
The essential functions of the checkout clerk are entering the price 
for each item into a cash register, receiving money, making change, 
and passing items to the bagger. The essential functions of the 
bagging job are putting items into bags, giving the bags to the 
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customer directly or placing them in grocery carts. 

For legitimate business reasons, the store management decides to 
combine the two jobs in a new job called "checker-bagger." In the 
new job, each employee will have to perform the essential functions 
of both former jobs. Each employee now must enter prices in a new, 
faster computer-scanner, put the items in bags, give the bags to the 
customer or place them in carts. The employee holding this job 
would have to perform all of these functions. There may be some 
aspects of each function, however, that are not "essential" to the job, 
or some possible modification in the way these functions are 
performed, that would enable a person employed as a "checker" 
whose disability prevented performance of all the bagging operations 
to do the new job. 

For example: If the checker's disability made it impossible tc;> lift 
any item over one pound, s/he might not be qualified to perform the 
essential bagging functions of the new job. But if the disability only 
precluded lifting items of more than 20 pounds, it might be possible 
for this person to perform the bagging functions, except for the 
relatively few instances when items or loaded bags weigh more than 
20 pounds. If other employees are available who could help this 
individual with the few heavy items, perhaps in exchange for some 
incidental functions that they perform, or if this employee could keep 
filled bags loads under 20 pounds, then bagging loads over 20 
pounds would not be an essential function of the new job. 

2.3(b) Job Analysis and the ''Essential Functions" of a Job 

The ADA does not require that an employer conduct a job analysis 
or any particular form of job analysis to identify the essential 
functions of a job. The information provided by a job analysis may 
or may not be helpful in properly identifying essential job functions, 
depending on how it is conducted. 

The term "job analysis" generally is used to describe a formal process 
in which information about a specific job or occupation is collected 
and analyzed. Formal job analysis may be conducted by a number 
of different methods. These methods obtain different kinds of 
information that is used for different purposes. Some of these 
methods will not provide information sufficient to determine if an 
individual with a disability is qualified to perform "essential" job 
functions. 

11-19 

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 191 of 197



For example: One kind of formal job analysis looks at 
specific job tasks and classifies jobs according to how these 
tasks deal with data, people, and objects. This type of job 
analysis is used to set wage rates for various jobs; however, 
it may not be adequate to identify the essential functions of 
a particular job, as required by the ADA. Another .kind of 
job analysis looks at the kinds of knowledge, skills, and 
abilities that are necessary to pe~form a job. This type of 
job analysis is used to develop selection criteria for various 
jobs. The information from this type of analysis sometimes 
helps to measure the importance of certain skills, knowledge 
and abilities, but it does not take into account the fact that 
people with disabilities often can perform essential functions 
using other skills and abilities. 

Some job analysis methods ask current employees and their 
supervisors to rate the importance of general characteristics 
necessary to perform a job, such as "strength," "endurance," or 
"intelligence," without linking these characteristics to specific job 
functions or specific tasks that are part of a function. Such general 
information may not identify, for example, whether upper body or 
lower body "strength" is required, or whether muscular endurance or 
cardiovascular "endurance" is needed to perform a particular job 
function. Such information, by itself, would not be sufficient to 
determine whether an individual who has particular limitations can 
perform an essential function with or without an accommodation. 

As already stated, the ADA does not require a formal job analysis or 
any particular method of analysis to identify the essential functions 
of a job. A small employer may wish to conduct an informal 
analysis by observing and consulting with people who perform the 
job or have previously performed it and their supervisors. If 
possible, it is advisable to observe and consult with several workers 
under a range of conditions, to get a better idea of all job functions 
and the different ways they may be performed. Production records 
and workloads also may be relevant factors to consider. 

To identify essential job functions under the ADA, a job analysis 
should focus on the purpose of the job and the importance of actual 
job functions in achieving this purpose. Evaluating "importance" 
may include consideration of the frequency with which a function is 
performed, the amount of time spent on the function, and the 
consequences if the function is not performed. The analysis may 
include information on the work environment (such as unusual heat, 
cold, ·humidity, dust, toxic substances or stress factors). The job 
analysis may contain information on the manner in which a job 
currently is performed, but should not conclude that ability to 
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( 
perform the job in that manner is an essential function, unless 
there is no other way to perform the function without causing undue 
hardship. A job analysis will be most helpful for purposes of the 
ADA if it focuses on the results or outcome of a function, not 
solely on the way it customarily is performed. 

For example: 

• An essential function of a computer programmer job might be 
described as "ability to develop programs that accomplish 
necessary objectives," rather than "ability to manually write 
programs." Although a person currently performing the job 
may write these programs by hand, that is not the essential 
function, because programs can be developed directly on the 
computer. 

• If a job requires mastery of information contained in 
technical manuals, this essential function would be "ability to 
learn technical material," rather than "ability to read 
technical manuals." People with visual and other reading 
impairments could perform this function using other means, 
such as audiotapes. 

• A job that requires objects to be moved from one place to 
another should state this essential function. The analysis 
may note that the person in the job "lifts 50 pound cartons 
to a height of 3 or 4 feet and loads them into truck-trailers 
5 hours daily," but should not identify the "ability to 
manually lift and load 50 pound cartons" as an essential 
function unless this is the only method by which the function 
can be performed without causing an undue hardship. 

A job analysis that is focused on outcomes or results also will be 
helpful in establishing appropriate qualification standards, developing 
job descriptions, conducting interviews, and selecting people in 
accordance with ADA requirements. It will be particularly useful in 
helping to identify accommodations that will enable an individual 
with specific functional abilities and limitations to perform the job. 
(See Chapter III.) 

2.3(c) Perform Essential Functions ''With or Without Reasonable 
Accommodation" 

Many individuals with disabilities are qualified to perform the 
essential functions of jobs without need of any accommodation. 
However, if an individual with a disability who is otherwise qualified 
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cannot perform one or more essential job functions because of his or 
her disability, the employer, in assessing whether the person is 
qualified to do the job, must consider whether there are 
modifications or adjustments that would enable the person to 
perform these functions. Such modifications or adjustments are 
called "reasonable accommodations." 

Reasonable accommodation is a key nondiscrimination 
requirement under the ADA An employer must first consider 
reasonable accommodation in determining whether an individual with 
a disability is qualified; reasonable accommodation also must be 
considered when making many other employment decisions regarding 
people with disabilities. The following chapter discusses the 
employer's obligation to provide reasonable accommodation and the 
limits to that obligation. The chapter also provides examples of 
reasonable accommodations. 
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ID. THE REASONABLE ACCOMMODATION 
OBLIGATION 

3.1 Overview of Legal Obligations 

• An employer must provide a reasonable accommodation to the 
known physical or mental limitations of a qualified applicant or 
employee with a disability unless it can show that the 
accommodation would impose an undue hardship on the business. 

• Reasonable accommodation is any modification or adjustment to a 
job, an employment practice, or the work environment that makes 
it possible for an individual with a disability to enjoy an equal 
employment opportunity. 

• The obligation to provide a reasonable accommodation applies to all 
aspects of employment. This duty is ongoing and may arise any 
time that a person's disability or job changes. 

• An employer cannot deny an employment opportunity to a qualified 
applicant or employee because of the need to provide reasonable 
accommodation, unless it would cause an undue hardship. 

• An employer does not have to make an accommodation for an 
individual who is not otherwise qualified for a position. 

• Generally, it is the obligation of an individual with a disability to 
request a reasonable accommodation. 

• A qualified individual with a disability has the right to refuse an 
accommodation. However, if the individual cannot perform the 
essential functions of the job without the accommodation, s/he may 
not be qualified for the job. 

• If the cost of an accommodation would impose an undue hardship 
on the employer, the individual with a disability should be given 
the option of providing the accommodation or paying that portion 
of the cost which would constitute an undue hardship. 

3.2 Why Is a Reasonable Accommodation Necessary? 

Reasonable accommodation is a key nondiscrimination requirement of the 
ADA because of the special nature of discrimination faced by people with 
disabilities. Many people with disabilities can perform jobs without any 
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need for accommodations. But many others are excluded from jobs that 
they are qualified to perform because of unnecessary barriers in the 
workplace and the work environment. The ADA recognizes that such 
barriers may discriminate against qualified people with disabilities just 
as much as overt exclusionary practices. For this reason, the ADA 
requires reasonable accommodation as a means of overcoming 
unnecessary barriers that prevent or restrict employment opportunities 
for otherwise qualified individuals with disabilities. 

People with disabilities are restricted in employment opportunities by 
many different kinds of barriers. Some face physical barriers that make 
it difficult to get into and around a work site or to use necessary work 
equipment. Some are excluded or limited by the way people 
communicate with each other. Others are excluded because of rigid work 
schedules that allow no flexibility for people with special needs caused by 
disability. Many are excluded only by barriers in other people's minds; 
these include unfounded fears, stereotypes, presumptions, and 
misconceptions about job performance, safety, absenteeism, costs, or 
acceptance by co-workers and customers. 

Under the ADA, when an individual with a disability is qualified to 
perform the essential functions of a job except for functions that cannot 
be performed because of related limitations and existing job barriers, an 
employer must try to find a reasonable accommodation that would enable 
this person to perform these functions. The reasonable accommodation ( 
should reduce or eliminate unnecessary barriers between the individual's 
abilities and the requirements for performing the essential job functions. 

3.3 What Is a Reasonable Accommodation? 

Reasonable accommodation is a modification or adjustment to a job, the 
work environment, or the way things usually are done that enables a 
qualified individual with a disability to enjoy an equal employiµent 
opportunity. An equal employment opportunity means an opportunity to 
attain the same level of performance or to enjoy equal benefits and 
privileges of employment as are available to an average similarly-situated 
employee without a disability. The ADA requires reasonable 
accommodation in three aspects of employment: 

• to ensure equal opportunity in the application process; 

• to enable a qualified individual with a disability 
to perform the essential functions of a job; and 

• to enable an employee with a disability to enjoy equal 
benefits and privileges of employment. 
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same level of performance or to enjoy benefits or privileges equal tO those 
of an average similarly-situated nondisabled person. However, the 
accommodation does not have to ensure equal results or provide exactly 
the same benefits or privileges. 

For example: An employer provides an employee lunchroom with 
food and beverages on the second floor of a building that has no 
elevator. If it would be an undue hardship to install an elevator 
for an employee who uses a wheelchair, the employer must provide 
a comparable facility on the first floor. The facility does not have 
to be exactly the same as that on the second floor, but must 
provide food, beverages and space for the disabled employee to eat 
with co-workers. It would not be a reasonable accommodation 
merely to provide a place for this employee to eat by himself. Nor 
would it be a reasonable accommodation to provide a separate 
facility for the employee if access to the common facility could be 
provided without undue hardship. For example, if the lunchroom 
was only several steps up, a portable ramp could provide access. 

The reasonable accommodation obligation applies only to accommodations 
that reduce barriers to employment related to a person's disability; it 
does not apply to accommodations that a disabled person may request for 
some other reason. 

For example: Reassignment is one type of accommodation that ( 
may be required under the ADA. If an employee whose job 
requires driving loses her sight, reassignment to a vacant position 
that does not require driving would be a reasonable 
accommodation, if the employee is qualified for that position with 
or without an accommodation. However, if a blind computer 
operator working at an employer's Michigan facility requested 
reassignment to a facility in Florida because he prefers to work in 
a warmer climate, this would not be a reasonable accommodation 
required by the ADA. In the second case, the accommodation is 
not needed because of the employee's disability. 

A reasonable accommodation need not be the best accommodation 
available, as long as it is effective for the purpose; that is, it gives the 
person with a disability an equal opportunity to be considered for a job, 
to perform the essential functions of the job, or to enjoy equal benefits 
and privileges of the job. 

For example: An employer would not have to hire a full-time 
reader for a blind employee if a co-worker is available as a part-
time reader when needed, and this will enable the blind employee 
to perform his job duties effectively. 
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