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EEOC, Justice Department issue final ADA regulations 
Final regulations to implement the employment, public services and public accommodations titles of the Americans with 

Disabilities Act were issued last month by the Equal Employment Opportunity Commission and the Department of Justice . 
This issue of the Monthly Bulletin contains articles that give an overview of the final rules; the September newsletter will 
feature an article outlining the new ADA accessibility guidelines issued in conjunction with the rules. The ADA Compliance 
Guide is being updated to reflect the final regulations and will be sent to subscribers as soon as it is completed. 

Mandating changes in Requiring accessibility to 
the workplace public businesses 

Regulations aimed at eliminat- Regulations that open the doors 
ing disability discrimination in the to almost all private businesses and 
workplace were issued last month services for disabled people were 
by the Equal Employment Oppor- issued last month by the U.S. De-
tunity Commission. partment of Justice (DOJ). 

The final rules (29 C.F.R. Part Published in the July 26 Federal 
1630) implement Title I of the Register, the final regulations (28 
Americans with Disabilities Act, C.F.R. Part 36) implement Title III 
which requires employers to en- of the Americans with Disabilities 
sure equal opportunity for disabled Act, which prohibits discrimination 
applicants and employees. Cover- against disabled people in places of 
ing most public and private em- public accommodation. The rules 
ployers, the EEOC rules prohibit apply to most establishments open to 
discrimination in all employment the public, including hotels, restau-
practices and policies, from the hir- rants, shops, lawyers' offices, the-
ing process and wages and salaries aters, supermarkets and museums, 
to promotions, employee benefits to name just a few. 
and employer-sponsored social ac- An estimated 3.8 million busi-
tivities. nesses will be affected by title III. 

The regulations become effec- Dramatizing the reach of these regu-
tive for employers with 25 or more lations is the fact that Justice re-
employees on July 26, 1992, and ceived 2, 718 comments-more than 
for businesses with 15 or more 10,000 pages - on the proposed 
workers on July 26, 1994. version it released last winter (see 

"With the issuance of these March 1991 Monthly Bulletin). 

See EEOC, Page 2 See Stores, Page 7 
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Extending section 504 to 
all states and localities 

Final regulations were issued last 
month by the U.S. Department of 
Justice (DOJ) that prohibit all state 
and local governments, agencies and 
departments - regardless of size 
- from discriminating based on 
disability. 

The rules (28 C.F.R. Part 35), 
which implement Title II of the 
Americans with Disabilities Act, 
become effective Jan. 26, 1992. 

Many public officials who read 
the new regulations may wonder if 
they've stepped back in time a de-
cade or so. That's because in devel-
oping these new rules, Justice hewed 
closely to regulations implement-
ing Section 504 of the Rehabilita-
ti on Act, a 1973 statute that requires 
federal grantees to make their pro-
grams and activities accessible to 
disabled people. 

The biggest difference between 
the ADA and section 504 is that the 
1990 law applies to all state and 

See DOJ, Page 11 
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Continued from Page 1 
regulations, we conclude this phase 
of our effort to bring meaning to the 
Americans with Disabilities Act 
signed into law just one year ago by 
President Bush," said EEOC Chair-
man Evan J. Kemp Jr. "Having 
fulfilled our obligation to issue fi-
nal regulations within one year of 
its enactment, we now turn our 
efforts to educating employers and 
individuals with disabilities as to 
the letter and the spirit of the law." 

The final title I regulations are 
not radically different from rules 
the commission proposed in Feb-
ruary (see March 1991 Monthly 
Bulletin). The EEOC received 
nearly 700 comments on the pro-
posed rules. 

During a public briefing on the 
final rules, EEOC staff outlined 
some of the more significant 
changes made to the rules in re-
sponse to comments. These include: 

• prohibiting employers from 
asking about an applicant's past 
workers' compensation claims (but 
allowing employers to submit medi-
cal information to workers' com-
pensation offices); 

• removing the words "pri-
mary" and "intrinsic" from the defi-
nition of essential job functions; 
and 

• clarifying that employers can 
ask disabled applicants to demon-
strate how they would perform job 
functions during an interview. 

Case-by-case approach 
Absent from the rules, how-

ever, is specific guidance for em-
ployers on what is and is not re-
quired and exactly what steps must 
be taken to comply with title I. The 
EEOC said it refrained from pro-
viding such guidance because busi-
nesses will have to make accom-
modations decisions on a case-by-
case basis. 

2 

Underlying title I is the prin-
ciple that qualified disabled people 
must have an equal opportunity to 
participate in the workplace, and 
that employers must provide rea-
sonable accommodations to ensure 
that disabled people have these op-
portunities. 

However, the EEOC rules con-
tain no universal, numerical for-
mulas or definitive lists that supply 
employers with quick answers to 
put that principle into practice. 
Employment decisions, the com-
mission stressed, must be made on 
an individual basis. 

"NeithertheADAnorthisregu-
lation can supply the 'correct' an-
swer in advance for each employ-
ment decision concerning an indi-
vidual with a disability," the com-
mission said. "The ADA simply 
establishes parameters to guide 
employers in how to consider, and 
take into account, the disabling 
condition involved." 

Who is disabled 
What the rules provide is a three-

step process to help employers un-
derstand their responsibilities un-

der the ADA. The first step in this 
process is to determine whether or 
not a person is "disabled." Consis-
tent with the act, the rules consider 
people disabled if they: 

•have a physical or mental con-
dition that substantially impairs a 
"major life activity" (such as walk-
ing, breathing, seeing or the ability 
to work); 

• have a history of such an im-
pairment; or 

•are regarded by others as hav-
ing such an impairment (even if 
they in fact have no disabling con-
dition). 

To be considered disabled un-
der the ADA, a person must have 
(or have had) a condition that sub-
stantially impairs a major life ac-
tivity. In an appendix that follows 
the final rules, the EEOC notes 
conditions should be considered 
according to the nature or severity 
of the impairment, the duration of 
the impairment and the 
impairment's long-term or perma-
nent impact on a person's life. For 
example, blindness substantially 
limits a major life activity (seeing), 

See Employment, Page 3 
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but minor conditions (such as an 
infected finger) impair no major 
activity. 

Temporary conditions (broken 
legs, the flu, concussions), preg-
nancy and obesity (except in rare 
cases) are not considered disabili-
ties. Also not covered are simple 
physical characteristics (such as blue 
eyes) and environmental, cultural or 
economic disadvantages (e.g., a 
prison record or poverty). 

Age is also not considered a dis-
ability; another federal statute, the 
Age Discrimination in Employment 
Act, prohibits discrimination in 
employment based on age. 

Employers may not discriminate 
against non-disabled people because 
they're associated with a disabled 
person. For example, it would be a 
violation of the rules for an em-
ployer to reject a qualified applicant 
because her husband is disabled 
(fearing that she'd miss work to care 
for him). Employers are not required 
to provide accommodations to non-
disabled employees, however. 

'Direct threat to self, others' 
Workers (whether disabled or 

not) who pose a direct threat to their 
own or others' health or safety are 
not protected by the rules. How-
ever, this risk must be substantial 
and specific to the person (not based 
on speculation or general fears) and 
cannot be eliminated or reduced 
through reasonable accommodation. 
Employers must consider the dura-
tion of the risk, the nature and sever-
ity of the potential harm and the 
likelihood and imminence of harm 
occurring. 

Alcoholism and past drug abuse 
are considered disabilities under the 
rules, although employers may hold 

See Jobs, Page 4 
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Risk-to-self rule spurs controversy 

Who should decide if a person poses a personal safety risk at work - the 
employer or the applicant? 

According to the EEOC, it's the employer. In its final ADA rule, the 
commission said employers may make employment decisions based on their 
judgment that an ~pplicant or worker (disabled or not) would pose a safety risk 
to himself or herself. Butthislanguage has prompted concern among disability 
advocates, who claim it perpetuates myths about disabled people that the ADA 
was intended to dispel. 

Under the rule, an employer is not required to hire someone who, in the 
employer's opinion, would pose a direct threat to the health or safety of the 
applicantorothers. Directthreatis defined as a "significant risk of a substantial 
harm," and includes the duration of the risk, the nature and severity of potential 
harm, the likelihood that the potential harm will occur, and the imminence of 
the potential harm. 

Employers can establish that a threat exists only through an individual 
assessment of the person's present ability to perform the essential functions 
of the job safely. The assessment must be based on objective, medically 
supportable evidence, not fears, speculation or generalizations. 

For example, an employer could not reject a qualified blind applicant for 
a job based on the speculation that she'll trip in the office and hurt herself. 

'Stringent standard' 
The threat-to-self defense has both its supporters and critics. The contro-

versy stems from the lack of any statutory basis for the provision. The ADA 
makes clear that employers are not required to hire people who would pose a 
direct threat to the health and safety of others. But no mention is made of the 
risk to self. 

Christopher Bell, EEOC acting associate general counsel, acknowledges 
that the ADA is silent on the issue, as are the regulations implementing the 
law's predecessor, Section 504 of the Rehabilitation Act. But courts have read 
safety-to-self into section 504, he said, and without a specific standard, they 
could set less protective criteria in ADA cases. 

"It's a very stringent standard that operates to outlaw current employment 
practices that screen out disabled people," Bell said. "It adds protections that 
are very necessary ... and that avoids a piecemeal approach by courts that 
won't be as protective." 

'Paternalistic attitude' 
Disability activitists think otherwise. In comments on the draft rules, 

advocates urged the commission to drop the provision, contending that it fell 
back on paternalistic attitudes toward disabled people. Others believe the 
provision will be troublesome for employers. 

"It's an unwarranted confusion of the law," said Charles D. Goldman, a 
Washington, D.C., attorney who specializes in disability issues and contrib-
utes frequently to theADA Compliance Guide. "Employers should stay away 
from this section out of fear of triggering unnecessary litigation." Focus 
instead, he said, on the person's ability to do the essential functions of the job. 

Goldman also contends that the rule runs contrary to UAW v. Johnson 
Controls, in which the Supreme Court struck down a "fetal protection policy" 
that excluded all women of childbearing age from working in jobs that could 
expose them to high lead levels. "The Court ruled that women should decide 
about the potential risk from working, not the employer," Goldman said. "The 
same standard should apply to disabled people." 0 
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Continued from Page 3 

alcoholics and recovered drug addicts to the same 
performance standards as other employees. Current 
illegal use of drugs is not a covered disability. Further, 
the rules do not prohibit employers from requiring 
applicants and employees to submit to drug tests. 

In an appendix, EEOC points out that employ-
ment decisions must be based on the cmTent qualifi-
cations of disabled applicants or employees, not on 
speculation that their condition might lead to future 
problems. For example, it would be illegal for an 
employer not to promote a qualified employee in-
fected with HIV based on fears that he '11 eventually 
develop AIDS and be unable to work. 

Essential job functions 
Having a disability does not inherently entitle 

someone to protection under title I. Step two in the 
ADA compliance process is to evaluate a disabled 
person's qualifications - determining whether he or 
she has the skills, education, experience and other 
job-related factors required for the position. An ac-
counting firm that hires only certified public accoun-
tants would not have to hire a deaf applicant who's 
failed the CPA exam, for example. 

Determining the "essential functions" of a par-
ticular job is critical in evaluating whether or not a 
disabled person is qualified. A qualified individual 
with a disability will be able to perform the essential 
functions of the job with or without a reasonable 
accommodation. However, employers don't have to 
alter or eliminate essential functions to accommodate 
a disabled applicant or employee. 

Essential functions are defined in the EEOC rules 
as "the fundamental duties of the employment posi-
tion the individual with a disability holds or desires." 
EEOC deleted "primary" and "intrinsic" from the 
proposed rule's definition because employers ex-
pressed confusion over what the terms meant. Mar-
ginal tasks associated with a position are specifically 
excluded from the definition of essential functions. 

In a nutshell, employers have to figure out what 
people really are required to do in their jobs. In many 
instances, the essential functions are obvious-proof-
readers must be able to proofread. But in other cases, 
suppositions may not be valid. A business might state 
in a job description that receptionists must have 
typing skills, but typing would not be an essential 
function if the receptionist in fact rarely had to type. 

The rules set three factors to help employers judge 
if a particular function is essential: 

• whether the job exists to perform the function; 
• how many other employees are available to 

perform the function; and 
• what degree of skill or expertise is required to 

perform the function. 
Discerning essential job functions must be a case-

by-case process. The rules give several types of 
"evidence" or criteria for employers to consider, 
including their judgment about which functions are 
essential, the amount of time an employee spends 
performing the function, and the consequences of not 
requiring the person to perform the function. 

Employers need not maintain job descriptions, 
but written job descriptions prepared before advertis-
ing a job opening or interviewing candidates will be 
considered evidence of essential functions. At the 
suggestion of employers and unions, the EEOC added 
"terms of a collective bargaining agreement" to the 
list of criteria. 

EEOC noted that the essential function inquiry is 
not meant to second-guess an employer's business 
judgment about production quotas. A hotel, for ex-
ample, would not be questioned if it required maids to 
clean 16 rooms a day- as long as that standard were 
actually enforced and applied to all maids. 

Reasonable accommodations 
Employers must provide reasonable accommoda-

tions to qualified disabled applicants and employees, 
unless that imposes an undue hardship. The obliga-
tion to make reasonable accommodations applies to 
all employment-related services and programs, as 
well as to all non-work facilities provided or main-
tained by an employer for its employees. 

EEOC defines accommodation as "any change in 
the work environment or in the way things are cus-
tomarily done that enables an individual with a dis-
ability to enjoy equal employment opportunities." 

Understanding the concept of reasonable accom-
modation is key to understanding Title I of the ADA. 
Essentially, an accommodation removes or alleviates 
barriers to equal employment opportunities, enabling 
disabled people to apply for a job, perform essential 
job functions and enjoy benefits and privileges equal 
to their non-disabled co-workers. Examples include 
job restructuring, part-time or modified work sched-
ules, provision of readers or interpreters and acquistion 
or modification of equipment. 

See Workers, Page 5 
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Continued from Page 4 

A employer can reassign marginal tasks to other 
employees as an accommodation, but isn 'trequired to 
reassign or eliminate essential job functions. Reas-
signing a person to a vacant position is another 
example of reasonable accommodation, but only when 
making an accommodation in an employee's current 
position would create a hardship. Promotions are noc 
required as accommodations. 

Prompted by disability groups, EEOC clarified 
that making existing facilities accessible, specifically 
restrooms, is a possible accommodation. 

No bottom line 
Reasonable accommodation is not a bottom-line 

concept. While an employer is not forced to incur an 
undue financial hardship when making an accommo-
dation, the rules offer no quantitative limit (e.g., the 
accommodation isn't reasonable if it costs more than 
$500). Many commenters said the lack of a threshold 
or limit will lead to endless lawsuits as employees and 
applicants challenge an employer's judgment about 
what is and isn't reasonable. 

But commission officials maintain that their ap-
proach embodies the spirit of the ADA. Chris Bell, 
EEOC acting associate general counsel, says employ-
ers have to orient their thinking to personal abilities 
and, if appropriate, disabilities. Individuals will re-
quire different accommodations - what works for 
one person may not work (or be needed) by another 
with a similar condition. 

"Reasonable accommodation may be determined 
by courts," Bell acknowledged, "but we know of no 
other way of doing it." 

Undue hardship 
An employer's obligation to provide an accom-

modation is limited by whether or not it imposes an 
"undue hardship." The rules define undue hardship as 
an action causing "significant difficulty or expense." 
Generally, employers aren't required to provide ac-
commodations that cost a lot of money or will cause 
fundamental problems in conducting business. 

A darkly lit night club, for example, would not have 
to tum up the lights to accommodate a waiter who 
cannot see well in the dark. Making the club brighter 
would destroy its ambience and make it difficult for 
customers to see the stage. But if another accommoda-
tion would not create an undue hardship, the employer 
would have to provide it - in this case, the club could 
assign the waiter to its better-lit restaurant. 

Whether an accommodation would cause finan-
cial hardship will depend on the employer's financial 
resources and, if appropriate, the resources of a parent 
company. Available funding from other sources to 
offset the cost of an accommodation (such as federal 
or state tax credits or state vocational rehabilitation 
agencies) will also be considered. An employer could 
not claim financial hardship if a state agency paid for 
the accommodation. 

EEOC accepted a suggestion from employer 
groups that the terms of a collective bargaining agree-
ment may be relevant to determining if a requested 
accommodation poses a hardship. 

Under the rules, the effect an accommodation has 
on employee morale cannot be a factor in determining 
undue hardship. Some employers had argued that if 
an accommodation hampers overall employee mo-
rale, it should be considered an undue hardship. But 
both EEOC and disability groups asserted that morale 
should have no bearing on undue hardship. 

The EEOC rejected a suggestion that undue hard-
ship be defined by salary (e.g., spending more than 10 
percent of a person's salary on an accommodation 
would be undue hardship). Congress defeated such an 
amendment during debate on the ADA. 

The accommodation process 
The EEOC stressed that making reasonable ac-

commodations is an individual process through which 
the employer and disabled applicant or employee 
discuss and arrange for the necessary (and reason-
able) changes. 

In the appendix to the rules, the EEOC outlines the 
steps employers should take to negotiate requested 
accommodations. These include: 

• analyzing the job to determine its purpose and 
essential functions; 

• consulting with the employee to find out how 
his or her disability limits job functions and how that 
can be overcome with an accommodation; 

• identifying possible accommodations and as-
sessing their effectiveness in helping the person per-
form the essential functions; and 

• considering the employee's preferences and then 
selecting the most appropriate accommodation for 
both the employer and employee. 

If there is a choice between effective accommoda-
tions, the employer can choose a less expensive or 
more readily available option, even if the employee 
prefers another one. 

See Medical, Page 6 
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Medicali---------
Continuedfrom Page 5 

A disabled person is not required 
to accept an accommodation if it's 
not necessary - a person with lim-
ited vision who can still read would 
not have to accept a reader. But if a 
disabled person declines a neces-
sary accommodation, he or she 
might not be considered qualified. 

Pre-employment inquiries 
During an interview, employers 

cannot ask applicants about the ex-
istence, nature or severity of a dis-
ability, although applicants can be 
asked to demonstrate or describe 
how they would perform job func-
tions, with or without accommoda-
tions. This applies to essential and 
marginal job functions, although an 
employer would violate the rules by 
not hiring a disabled applicant based 
on the inability to perform a mar-
ginal task. 

Employers cannot require ap-
plicants to check off potentially dis-
abling impairments on an applica-
tion, nor ask disabled candidates 
how often they would need leave 
time because of their condition. But 
employers can state any attendance 
requirements and ask whether the 
applicant can meet them. 

The rules prohibit employers 
from asking applicants about any 
workers' compensation history. 
EEOC said employers had argued 
that asking about workers' compen-
sation claims would be job-related 
and consistent with business neces-
sity, but disability groups countered 
that such an inquiry could disclose 
the existence of disability. 

EEOC clarified in the appendix 
that employers can ask candidates if 
they need reasonable accommoda-
tions to take pre-employment tests, 
and may request verification that an 
accommodation is needed. 

6 

EEOC sets ADA recordkeeping requirements 
Tacked on to the end of the EEOC' s title I regulations are new recordkeeping 

requirements that employers must follow as part of their ADA compliance 
efforts. Essentially, employers subject to recordkeeping requirements under 
Title VII of the Civil Rights Act (29 C.F.R. Part 1602) will have to keep similar 
data on disabled employees for the ADA. 

The commission extended from six months to one year the amount of time 
an employer must retain such records on file. In addition, it has amended its rules 
to require recordkeeping for temporary and seasonal positions. 

For now, employers won't face any reporting requirements associated with 
the ADA. The EEOC said it is consulting with the U.S. Department of Laborto 
determine whether or not reporting requirements would be appropriate under 
the ADA at a later date. 

Federal contractors can invite job 
candidates to self-identify any dis-
abilities to comply with the affirma-
tive action requirements of Section 
503 of the Rehabilitation Act. 

Medical exams 
Pre-employment medical exams 

are generally restricted under the 
rules. Employers are permitted to 
require post-offer physicals before 
an employee starts working and con-
dition the job offer on the results, but 
only if all entering employees in the 
same job category have to take the 
exam and the results are kept confi-
dential. 

An employer can withdraw a job 
offer if an exam reveals that an ap-
plicant doesn't meet medical crite-
ria, but only if those criteria aren't 
used to screen out disabled people, 
or are job-related and consistent with 
business necessity. 

Employers are prohibited from 
examining employees (e.g., requir-
ing an employee who appears sickly 
to be tested for HIV) without a legiti-
mate business purpose. Fitness-for-
duty exams or physicals required by 
federal or state statutes are permit-
ted, however. 

In response to comments sub-
mitted by law enforcement agen-
cies, EEOC amended the interpre-
tive guidance to clarify that physical 
agility tests are not medical exams 
and are permitted. The appendix was 

ADA Compliance Guide 

revised to note that employers may 
submit employee medical informa-
tion to state workers' compensation 
agencies or second injury funds with-
out violating the ADA's confidenti-
ality protections. 

Health insurance and benefits 
Overall, the title I rules have 

little impact on employee benefit 
and insurance policies, other than 
requiring equal access for disabled 
employees. 

An employer must provide dis-
abled employees with whatever 
health insurance coverage it pro-
vides other employees. An employer 
cannot refuse to hire a disabled per-
son because insurance rates would 
rise, nor may it refuse to provide 
insurance coverage for a certain con-
dition that it offers to non-disabled 
employees (e.g., excluding disabled 
employees from maternity cover-
age that is offered to other employ-
ees). 

But employers may still offer 
policies with pre-existing condition 
clauses and limit coverage forcer-
tain procedures to a specified num-
ber a year, as long as such restric-
tions are applied to all employees. 
Also, the rules allow employers to 
reduce the amount of medical cov-
erage or leave time they provide all 
employees, even if that has a dispar-
ate impact on disabled workers. D 
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Stores leased space. But that formula non-disabled family members, 
Continued from Page 1 sparked considerable objections friends and companions. Therefore, 

( Nearly 350 people spoke at four from commenters, who argued that a father could sue a movie theater 
hearings the department held across the various types of leases and rela- that turned away both him and his 
the country, producing more than tionships between tenants and land- mentally retarded son. 
1,500 pages of testimony. lords are too complex for a simple Taken together, Justice said, 

The rules become effective Jan. division of responsibility. these provisions require businesses 
26, 1992, although small businesses The final rJles now provide that to "make decisions based on facts 
are given a grace period from law- the responsibility for complying with applicable to individuals and not on 
suits. Businesses employing fewer the title III rules will depend on the the basis of presumptions as to what 
than 25 people and grossing less terms of a lease. a class of individuals with disabili-
than $1 million are exempt from Prohibitions ties can or cannot do." 
lawsuits filed under title III for six Eligibility criteria and 'direct 
months after the effective date, or Title III works from the premise threat' 
until July 26, 1992. Companies with that disabled people must have a 
lOorfewerworkersandannualearn- "full and equal opportunity" to shop Using eligibility criteria to un-

ings of less than $500,000 are im- in, receive services from and par- necessarily screen out or place lim-

mune from suit until Jan. 26, 1993. ticipate in programs offered at pri- its on disabled people is illegal. For 

Who's covered 
vate businesses. To achieve this goal, example, a golf course can't forbid 
businesses must remove architec- deaf people from playing golf, nor 

The rules apply to "public ac- tural and communication barriers can a restaurant restrict mentally 

commodations," defined as the en- when "readily achievable," modify impaired people to a back dining 

tity leasing, owning or operating a policies and practices to accommo- room. Similarly, a business cannot 

type of business that falls into one of date disabled customers, provide use criteria that "tend to" screen out 

12 categories (i.e., place of lodging, auxiliary aids, such as readers or disabled people. Accepting only a 

( 
place of sales or rental, etc - see interpreters, and ensure that newly driver's license as identification 

Tab 500, Page 19). Even public ac- built or altered facilities are acces- would obviously preclude blind 

commodations run out of private sible and usable. people from paying by check. 

residences are covered - e.g., doc- Public accommodations cannot Other customers' preferences are 

tors who have offices in their homes deny a disabled person the opportu- not a legitimate excuse to discrimi-

must make their practice (but not the nity to participate in their services, nate against disabled people. 

rest of the house) accessible. nor may they provide separate or Businesses can deny services to 

Not covered are private clubs unequal benefits. For example, it a person who poses a direct threat to 
and churches, as well as any estab- would be illegal to restrict disabled the health or safety of others that 
lishment they run. For example, people to one showing only at a can't be eliminated by modifying 

church-run day care centers are not movie theater. policies or practices. As with the 

subject to the rules. But a day care Similarly, businesses must pro- EEOC title I rules, the direct threat 

center operated by a private entity in vide services in the "most integrated standard here is applied only on a 

space leased by the church would be setting possible." Maintaining sepa- case-by-case basis, not based on 

covered. rate services for disabled people is generalizations or stereotypes about 

Determining who is responsible allowed only to ensure equal oppor- the effects of a particular condition. 

for complying with the ADA-the tunity; disabled people can't be pre- But unlike the employment regu-

landlord or tenant - proved to be vented from participating in inte- lations, Justice does not permit a 

tricky question. Justice had proposed grated activities. For example, a public accommodation to deny ser-

a scheme that would have allocated museum can offer sign-language vices because it perceives a disabled 

obliptions according to space - tours for deaf visitors, but can't pre- person to be a risk to himself or 

e.g., a landlord would generally be vent them from taking the spoken herself. 

responsible for providing auxiliary version just because the "special" Safety considerations are per-

aids and making readily achievable tour is available. mitted under the DOJ rules. For ex-

changes in common areas, while the The protection afforded disabled ample, tour companies can require 

tenant would bear the onus for its people under ti tie III extends to their See Readily achievable, Page 8 

August 1991 ADA Compliance Guide 7 

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 7 of 251



Readily achievable----
Continuedfrom Page 7 
that people be able to swim to take 
a white-water rafting trip, and an 
amusement park can impose height 
restrictions for certain rides. 

'Readily achievable' 
standard 

Many of the voluminous com-
ments concerned title III's readily 
achievable provision. The law re-
quires businesses to remove archi-
tectural and communications bar-
riers in existing facilities if doing 
so is readily achievable. Because 
the term is unique to the ADA, 
business and disability groups were 
interested in how explicitly Justice 
would define it. 

In both the proposed and final 
rules, the department followed the 
statutory language, defining readily 
achievable as "easily accomp-
lishable and able to be carried out 
without much difficulty or ex-
pense." Readily achievable, Jus-

tice said, is a "lower" standard than 
the accessibility requirement for 
new construction and alterations. 
Removing barriers does not mean 
retrofitting, nor does it apply to 
employee-only areas of a facility. 

And as with most aspects of the 
ADA, it's a case-by-case determi-
nation - what is readily achiev-
able for Citizen's Bank won't nec-
essarily be so for Harry's Cafe next 
door. 

A partial list of potentially 
readily achievable steps is included 
in the rules (see chart below). For 
example, a bank might have to in-
stall a ramp to cover the two or 
three steps leading to an automated 
teller machine; a department store 
might be required to rearrange dis-
play racks and shelves to make 
room for wheelchairs. 

But business aren't required to 
take actions that would result in a 
"significant loss of selling or serv-
ing space" or excessive physical 
changes. For example, installing 

What is readily achievable? 

elevators or extensive ramps to 
compensate for stairs is generally 
not required. 

Language concerning loss of 
profit and operating efficiency was 
dropped from the readily achiev-
able section after commenters com-
plained that it was confusing and 
not in the statute, Justice said. 

A business does not have to 
make physical changes if alterna-
tive methods of serving disabled 
customers work. A dry cleaner, for 
example, does not have to ramp a 
long flight of stairs if it makes 
curb-side deliveries to customers 
in wheelchairs. It couldn't charge 
extra for that service, however. 

Justice rejected suggestions that 
readily achievable include making 
communication aids available, such 
as telecommunication devices for 
the deaf (TDDs) and amplified 
headsets. Readily achievable ap-
plies only to structural communi-

See Alterations, Page 9 

The readily achievable standard, DOJ stresses, must be applied on a case-by-case basis. What will 
qualify as readily achievable for one business won't necessarily be readily achievable for the store next 
door. But in an effort to frame the principle in practical terms, the rules provide a partial list of steps 
that could be considered readily achievable. 

8 

• Installing ramps 
• Making curb cuts in sidewalks and entrances 
• Repositicming shelves 
• Rearranging tables, chairs, vending machines, 

display racks and other furniture 
• Repositioning telephones 
• Adding raised markings on elevator control 

buttons 
• Installing flashing alarm lights 
• Widening doors 
• Installing offset hinges to widen doorways 
• Eliminating a turnstile or providing an 

alternative accessible path 
• Installing grab bars in toilet stalls 

• Rearranging toilet partitions to increase 
maneuvering space 

• Insulating lavatory pipes under sinks to prevent 
bums 

• Installing a raised toilet seat 
•Installing a full-length bathroom mirror 
• Repositioning the paper towel dispenser in a 

bathroom 
• Creating designated accessible parking spaces 
• Installing an accessible paper cup dispenser at 

an existing inaccessible water fountain 
• Removing high pile, low density carpeting 
• Installing vehicle hand controls 

ADA Compliance Guide August 1991 
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Alterations-------
Continuedfrom Page 8 
cation barriers, such as adding 
raised-letter markings on elevator 
buttons and installing flashing 
alarm lights, it said; TDDs and the 
like are auxiliary aids. 

Priorities 
Justice made two changes to a 

proposed list of mandatory priori-
ties for removing barriers when a 
business has limited funds. In re-
sponse to complaints that requiring 
these steps would increase litiga-
tion and reduce a business' discre-
tion, the priorities were made vol-
untary. 

And at the request of disability 
groups, the priorities were reor-
dered to emphasize access to goods 
and services. The department now 
recommends that a public accom-
modation: 

• make entrances to facilities 
accessible; 

• provide access to areas where 
goods and services are available 
(this had been the third priority); 

• make restrooms accessible; 
and 

• make any other changes nec-
essary to remove barriers. 

In the preamble, Justice stressed 
that removing barriers is not a one-
time obligation. While businesses 
need not conduct annual evalua-
tions, the department said, they 
should ensure ongoing compliance 
with the readily achievable require-
ment. That includes meeting with 
local disability organizations to so-
licit ideas on making facilities ac-
cessible. 

Developing and carrying out a 
plan to remove barriers before the 
Jan. 26 effective date could be evi-
dence of a good-faith effort to com-
ply with the ADA, Justice noted. 

August 1991 

Reasonable modifications 
Besides making physical 

changes, the title III rules require 
public accommodations to modify 
policies and practices to accommo-
date disabled customers. As an ex-
ample, a department store would 
have to allow two people into a 
dressing room so a disabled shop-
per could try on clothes. 

However, businessesdon'thave 
to make modifications that impose 
undue financial or administrative 
burdens or fundamentally alter pro-
grams or services. For example, a 
drug rehabilitation clinic would not 
be required to treat a person with 
AIDS for AIDS-related conditions 
(but would have to treat her for 
substance abuse if she were also an 
addict). 

Modifications aren't 
required if they would cause 
an undue burden or radi-
cally change the way busi-
ness is conducted. 

Under a new section in the final 
rules, stores must keep an adequate 
number of accessible aisles open 
during store hours or, alternatively, 
modify policies so mobility-im-
paired customers can enjoy an 
equivalent level of convenient ser-
vice. For example, a store could 
allow people in wheelchairs to use 
the one accessible aisle, normally 
reserved for express service, to 
make all their purchases. 

Public accommodations aren't 
required to stock accessible goods, 
such as braille books, that they nor-
mally don't carry. 

Disabled people must be al-
lowed to use a service animal at all 
times in public accommodations, 
except in rare cases when the 
animal's presence would require 
fundamental alterations or present 

ADA Compliance Guide 

a safety problem. Disabled people 
- not public accommodations -
are responsible for caring for and 
feeding their animals. 

Auxiliary aids 
A public accommodation's ob-

ligation extends to providing effec-
tive auxiliary aids and services. 
These can be measures as simple as 
providing a pad and pencil to help 
a deaf person communicate with a 
sales clerk or having a waiter read 
the menu for a blind diner. 

Other required steps can be 
more extensive, however, depend-
ing on the nature and size of the 
business. Communications con-
cerning complex areas, such as le-
gal, medical or financial matters, 
may require providing a qualified 
interpreter for deaf clients. 

Public accommodations that 
conduct their business over the 
phone (i.e., telephone ticket outlets 
or reservation centers) must have 
TDDs. Hotels, the rules state, should 
provide a TDD or other device at 
the front desk to take calls from 
guests who make TDD calls from 
their rooms. Retail stores, restau-
rants, doctors' offices and other 
public accommodations that rely 
less on phone contact don't have to 
have a TDD. 

Businesses can't charge dis-
abled people for auxiliary aids, but 
can require refundable deposits on 
items used as auxiliary aids. 

Justice "strongly encourages" 
public accommodations to consult 
with disabled people about appro-
priate auxiliary aids, although busi-
nesses aren't required to provide 
what the person requests. 

The final rules make clear that 
businesses don't have to provide 
personal devices or services, such 
as wheelchairs, attendants or hear-
ing aids. A public accommodation 

See Construction , Page JO 
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Removing the bars to the bar 
The bar, the SATs, phannacy board licensing exams - these and any 

other course, exam or certification processes that people must take before 
being accepted to an educational institution or a trade or profession must be 
accessible to disabled people. 

Under the title III rules, exams or courses "related to applications, 
licensing, certification or credentialing for secondary or postsecondary educa-
tion, professional or trade purposes" must be offered in accessible locations, 
with appropriate modifications or auxiliary aids. 

The Justice Department said Congress specifically included exams and 
courses in the ADA so that disabled people aren't "foreclosed from educa-
tional, professional or trade opportunities because an examination or course is 
conducted in an inaccessible site or without needed modifications." 

Therefore, entities that offer exams must provide auxiliary aids, such as 
readers or taped instructions for blind test takers, or interpreters or written 
instructions for deaf people. Accessible courses and exams must be offered as 
often and at as convenient times and locations as other exams. Some people 
may require modifications in the test process, such as allowing more time for 
completing the exam. 

Alternative arrangements must be made for disabled people who can't 
take an exam in a "normal" setting. For example, the entity offering the test can 
provide it at a person's home with a proctor. Conditions at alternative sites 
must be comparable- an exam can't be given to a disabled person in a cold, 
dark basement if others are given the exam in a warm, well-lit classroom. 

Justice refused a request from some testing organizations that they not 
have to accommodate disabled people who, because of their conditions, would 
be unable to perform the essential functions of the occupation for which the 
exam is given. Noting that exams are "one stage" in the licensing process, the 
department said disabled people "should not be barred from attempting to pass 
that stage of the process merely because [they] might be unable to meet other 
requirements of the process." 

Auxiliary aids and modifications are not required if they fundamentally 
alter the exam or impose an undue burden. 0 

Construction-------
Continuedfrom Page 9 

• adjoin an accessible route 
that leads to exits; and 

need not provide auxiliary aids that 
fundamentally alter its business or 
impose an undue burden. 

Assembly areas 
To the extent that it's readily 

achievable, people in wheelchairs 
must be provided with integrated 
seating in existing assembly areas, 
such as movie theaters and lecture 
halls. Wheelchair spaces must: 

• be dispersed throughout the 
seating area; 

• offer comparable lines of 
sight to those of other seats; 

10 

• allow disabled people to sit 
with non-disabled companions. If 
removing seats is not readily 
achievable, a portable chair fornon-
disabled companions must be pro-
vided. 

Justice points out in the pre-
amble that the wheelchair seating 
requirement actually applies only 
to arenas with more than 300 seats. 

In addition, public accommo-
dations must have a "reasonable 
number" of aisle seats with remov-
able arm rests to allow disabled 
people to transfer from a wheel-
chair into a regular seat. 

ADA Compliance Guide 

New construction; alter-
ations to existing facilities 

New public accommodations 
that take first occupancy after Jan. 
26, 1993, must be built to be readily 
accessible to and usable by dis-
abled people. Justice noted that this 
requirement envisions a "high de-
gree of convenient access," and is 
more stringent than a business' 
readily achievable obligation to 
make existing facilities accessible. 

Essentially, disabled patrons 
and employees of public accom-
modations and employees of com-
mercial facilities (e.g., factories, 
warehouses and office buildings) 
must be able to get to, enter and use 
the facility. Access to individual 
offices and work stations is not 
addressed by this provision, al-
though common areas (such as caf-
eterias, employee lounges, etc.) are 
covered. 

The new construction require-
ments do not apply to furniture, 
equipment or fixtures. 

Alterations to existing facili-
ties that affect the usability of the 
facility must also be accessible. This 
applies to alterations that begin af-
ter Jan. 26, 1992, and include re-
modeling, rearranging structural 
parts, moving walls and historic 
restoration. Putting in a new roof, 
painting, wallpapering and other 
normal maintenance steps that don't 
affect the usability of a facility don't 
trigger the accessibility mandate. 

Elevator exemptions 
The rules exempt new two-story 

buildings and new buildings with 
less than 3 ,000 square feet per story 
from having to have an elevator. 
However, as required by the ADA, 
this exemption does not apply to 
shopping centers (defined as build-
ings with five or more sales or 

See Options, Page 13 
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Continued from Page 1 

local governments, regardless of 
whether they receive federal funds. 

No small government 
exemption for employment 

In a significant departure from 
proposed title II rules (see March 
1991 Monthly Bulletin), Justice re-
versed its decision to treat public-
sector employment under Title I of 
the ADA. Under the final rules, 
employment is considered a state 
or local government activity, and 

tended for title II to be the one 
guiding section for state and local 
governments. 

However, the title I regulations 
(issued by the Equal Employment 
Opportunity Commission) are still 
relevant. EEOC' s rule will apply to 
most public-sector employment 
(agencies with 25 or more employ-
ees). The section 504 employment 
rules will apply to public entities 
not covered by title I (those with 
fewer than 15 employees), and pub-
lic entities not yet covered by title I 
(entities with between 15 and 24 

crimination mandate. The self-
evaluation process, Justice said, is 
a "valuable means of establishing a 
working relationship with [dis-
abled] individuals, which has pro-
moted both effective and efficient 
implementation of section 504." 

Self-evaluations must be com-
pleted by Jan. 26, 1993. All public 
entities must conduct a review, but 
only of programs that weren't pre-
viously subject to section 504 (e.g., 
access to communications) or 
weren'tincluded in the original self-
evaluation. State and local govern-

Employment and state and local governments 
Size 

25 or more employees 

15-24 employees 

Fewer than 15 employees 

thus subject to title II. This means 
all public entities, large and small, 
must comply with the employment 
requirements, effective Jan. 26, 
1992. 

The proposed title II rules had 
followed title I's coverage of pri-
vate entities. State and local agen-
cies with 25 or more employees 
would have had to comply July 26, 
1992; those with 15 or more would 
have had to comply July 26, 1994. 
Small governments would have 
been exempt from the ADA's em-
ployment requirements. 

But many commenters objected 
to the proposed approach, contend-
ing it ran counter to congressional 
intent. Reviewing the legislative 
history and statutory language, Jus-
tice concluded that lawmakers in-

August 1991 

Effective date 

Jan.26,1992 

Jan.26,1992 

Jan.26,1992 

employees). 
Sounds confusing? Justice 

agrees, acknowledging that this 
maze of employment rules may cre-
ate complex jurisdictional overlaps. 
DOI, EEOC and one or more fed-
eral agencies could all be respon-
sible for overseeing a public entity's 
compliance with the employment 
rules. Justice and the other agen-
cies are developing a coordination 
plan for ADA enforcement, which 
they hope to issue later this year. 

Reviewing policies for ADA 
compliance 

Recalling section 504, the title 
II rules require state and local gov-
ernments to identify and correct 
any policy or practice that is incon-
sistent with the ADA's non-dis-

ADA Compliance Guide 

Which rules to follow? 

ADA Title I (EEOC) 

Section 504 until Jan. 26, 1994 
(then ADA title I) 

Section 504 

ments with 50 or more employees 
must keep the self-evaluation on 
file for at least three years. The 
department rejected suggestions 
that the threshold be lowered to 15 
employees. 

Although not incorporated into 
the regulations, Justice endorsed a 
suggestion by commenters that state 
and local governments evaluate 
their employee training programs, 
particularly those of police depart-
ments. Often, DOJ noted, the lack 
of sensitivity training leads to dis-
crimination, even when the poli-
cies in place are non-discrimina-
tory. 

Public entities with at least 50 
employees must establish grievance 

See Services, Page 12 
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Services---------
Continuedfrom Page 11 

procedures for handling ADA com-
plaints and designate at least one 
person to coordinate compliance 
efforts. As with section 504, the 
ADA coordinator will be the con-
t~ct person for people with ques-
tions about an entity's compliance 
activities. 

All programs and services 
are covered 

With the exception of trans-
portation services, the Justice 
Department's rules apply to all 
state and local government ac-
tivities. Generally, the rules cover 
two areas - everyday operations 
that involve the public (e.g., tele-
phone contacts, office walk-ins 
and use of facilities) and programs 
that provide public services and 
benefits. Public transportation 
sy~tems will be covered by regu-
lations to be issued by the Depart-
ment of Transportation. 

Public services must be of-
fered in the most integrated set-
ting possible, and be equal to and 
as effective as those provided to 
non-disabled people. The rules 
don't outlaw special services for 
disabled people, but entities must 
allow disabled people to partici-
pate in "mainstream" programs. 
For example, a museum may still 
offer si;;ned tours for deaf visi-
tors, but it could not prohibit a 
deaf person from taking the regu-
lar narrated tour. 

If necessary' a state or local 
government must make reasonable 
modifications to its policies and 
practices to avoid disability dis-
crimination. Public entities may 
not charge disabled people extra 
for special services, modifications 
or auxiliary aids required under the 
ADA. 

12 

Existing facilities 
As with section 504, the ADA 

~Jes require public entities to pro-
vide accessible, usable services to 
d~sa?led people. However, juris-
?i~t10ns ~e.ed not retrofit every ex-
istmg facility to be accessible, fun-
damentally alter programs or 
incur undue financial or adminis-
trative burdens. 

The rules note several ways of 
achieving program accessibility, 
such ~s redesigning equipment, re-
locatmg services to accessible 
buildings and providing aides. 
s.ti:u~tural changes in existing fa-
cilities, Justice said, will only be 
required "when there is no other 
feasible way to make the public 
entity's program accessible." 

All required structural changes 
must be completed within three 
years of the effective date (by Jan. 
26, 1995). Public entities with 50 or 
more employees must develop by 
July 26, 1992, a transition plan de-
tailing structural changes, includ-
ing a schedule for adding curb cuts 
to existing crosswalks. Non-struc-
tural changes must begin on July 
~6, ~ 992. A 60-day transition pe-
nod mcluded in the proposed rules 
was dropped. 

New construction 
All new construction and al-

terations of existing facilities be-
gun after Jan. 26, 1992, must be 
accessible to and usable by dis-
abled people. To comply with the 
ADA, public entities can choose 
to follow either the Uniform Fed-
eral Accessibility Standards 
(UFAS) or the ADA Accessibil-
ity Guidelines (ADAAG) devel-
oped by the Architectural and 
Transportation Barriers Compli-
ance Board (see Appendix IV). 
However, a state or local govern-
ment that chooses to follow 

ADA Compliance Guide 

ADAAG is not entitled to the el-
evator exemption that the stan-
dards provide for private entities. 
Consistent with UFAS, elevators 
must be installed in new multi-
story public buildings. 

The access board is working on 
~J?A accessibility guidelines spe-
cifically for public entities. 

New and altered roads and pe-
destrian walkways must have curb 
ramps to provide access between 
the street and sidewalk. 

Accessible communications 
systems 

State and local governments 
must ensure effective communica-
tions with disabled people. This 
includes providing auxiliary aids 
t~ ~llo~ disabled people equal par-
ticipat10n in public activities and 
~unctions (i.e., having a qualified 
mterpreter available for city coun-
cil meetings). 

Public entities that have contact 
with people over the telephone must 
have telecommunication devices for 
the d~af (TDDs) or other equally 
effective systems to communicate 
with hearing- and speech-impaired 
people. This applies to places such as 
c~ty hall, public libraries or public 
aid offices. "Where the provision of 
telephone service is a major function 
of the entity," Justice said, "TDDs 
should be available." 

The need for accessible com-
munications is particularly acute in 
"911" emergency telephone ser-
vices. At the urging of commenters 
Justice reworded the regulation t~ 
require "direct access" to emer-
gency services for people who use 
TDDs and other methods of com-
municating (the proposed rule 
would have required "access that is 
functionally equivalent"). 

See Changes, Page 13 
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Changes-------------~ 

Continued from Page 12 

Therefore, Justice said, access to emergency lines 
through a third-party or relay service will not suffice. 
Nor, it added, will separate, seven-digit phone num-
bers in areas where 911 is available. The department 
said it encourages public entities to install speech 
amplification devices on the headsets that dispatchers 
use. 

Enforcement 
As with section 504, title II will be enforced 

through individual lawsuits or administrative com-
plaints filed with designated federal agencies. States 
do not have an 11th Amendment immunity against 
suits filed under the ADA. 

The department has designated eight federal agen-
cies to handle title II complaints, with responsibilities 
divided according to functions. For example, the 
Department of Education would handle a complaint 
against a state university, while the Department of the 
Interior would adjudicate a claim against a museum. 
Employment complaints will be handled by either the 
EEOC or a federal agency that receives the com-
plaint, depending on whether the agency has section 
504 jurisdiction. Justice has control over several 
areas, plus a coordinating role in enforcing disability 
discrimination filed against state and local govern-
ments 

Options--------------
Continued from Page JO 

rental establishments or a series of buildings on a 
common site with five or more such establishments) 
or professional offices of health care providers. 

Justice has added to the non-exempt category 
terminals, depots and other stations used for public 
bus and rail transportation, as well as airport passen-
ger terminals. 

Choosing options, standards 
The final rules settle a question about when a new 

building is subject to the title III requirements. A 
building will be considered ready "for first occu-

Other changes 
In response to questions about how the ADA will 

apply to public schools, Justice clarified that all 
services and activities offered by public school sys-
tems, including functions open to the public (such as 
graduation ceremonies, plays, parent-teacher meet-
ings), must be accessible to disabled people. Public 
education for disabled students is addressed by the 
Individuals with Disabilities Education Act. 

The final rules note that interpreters provided as 
auxiliary aids must be qualified, which DOJ defines 
as someone who can "interpret effectively, accurately 
and impartially both receptively and expressively, 
using any necessary specialized vocabulary." Some 
commenters were concerned that few public entities 
would understand the difference between a qualified 
interpreter and someone who simply knows a few 
signs, Justice said. 

Justice also added sections to the final rule that: 
• prohibit a government from discriminating 

against a person or group based on a known relation-
ship with a disabled person (title III has a similar 
provision); 

• prohibit covered entities from using eligibility 
criteria that tend to screen out disabled people (how-
ever, safety standards such as sight requirements for 
driver's licenses are allowed); 

• clarify that public entities are not required to 
provide personal devices and services, such as wheel-
chairs and eyeglasses; and 

• require curb cuts at existing crosswalks and all 
new and altered public roads and pedestrian walk-
ways. D 

pancy" if ( 1) the last application for a building permit 
or permit extension for the facility is certified to be 
complete (or, in some jurisdictions, received) by a 
state or local government after Jan. 26, 1992, and (2) 
ifthe first certificate of occupancy is issued after Jan. 
26, 1993. 

Using these mileposts follows the Option 1 
plan Justice offered in the proposed rule. Option 2 
would have imposed new construction standards if 
the builder filed for a permit after the ADA was 
euacted (July 26, 1990) and the facility were ready 
for occupants after Jan. 26, 1993. 

The department said a majority of business groups 
and some disability groups favored Option 1, prima-

See Path, Page 14 
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Path--------
Continuedfrom Page 13 

rily contending that it would allow time for covered entities to anticipate the new construction requirements and 
receive technical assistance about the ADA. Others said Option 2 would be better because, among other reasons, 
it would cover more facilities. Justice said the statutory language supports the first option. 

Justice references in the final rule the ADA Accessibility Guidelines (ADAAG) issued by the Architectural 
and Transportation Barriers Board as the standards to follow in construction and alterations. (The ADAAG are 
included with this supplement; an article discussing the guidelines will appear in the September Monthly 
Bulletin.) 

'Path of travel' 
If alterations affect a part of a facility that customers or employees normally use, the "path of travel" to that 

area, as well as bathrooms, telephones and water fountains serving it must be made accessible. 
Many commenters said they were confused about what triggers this requirement. The final rule clarifies that 

the path-of-travel provision applies only when an alteration affects the usability of the so-called "primary function 
area" - remodeling a merchandise display area in a department store or installing a computer center in an 
accounting firm. Installing new thermostats (and the like) would not trigger the requirement. 

A business doesn't have to spend a "disproportionate" sum on path-of-travel alterations. After weighing 
comments on three options (10 percent, 20 percent or 30 percent) offered in the proposed rule, Justice decided 
that alterations to make paths of travel accessible are disproportionate if the cost exceeds 20 percent of the overall 
price of the renovation. 0 

Where they are, whom to call 

I 
I 

All the ADA regulations are published in the Federal Register. Listed below are dates on which they 
were issued, page numbers and contact people for each set of regulations. (The regulations are reprinted in ( 
Appendix III of the ADA Compliance Guide. The ADA Accessibility Guidelines are reprinted in Appendix IV.) 

•EEOC, Title I (employment)- July 26, 1991, Federal Register, Pages 35725-35753. Contacts: Elizabeth 
Thornton, deputly legal counsel, (202) 663-4638, or Christopher Bell, acting associate legal counsel for ADA 
services (202) 663-4679. 

•Justice, Title II (public services)- July 26, 1991, Federal Register, Pages 35694-35723. Contacts: John 
Wodatch, Barbara Drake or Stewart Oneglia, DOJ Civil Rights Division, (202) 514-0301. 

•Justice, Title III (public accommodations)- July 26, 1991, Federal Register, Pages 35544-35691. For 
more information, contact John Wodatch, Barbara Drake or Stewart Oneglia, all within the Civil Rights Division 
at Justice, (202) 514-0301. 

•FCC, Title IV (telecommunications) - Aug. 1, 1991, Federal Register, Pages 36729-36733. Contact: 
Linda Dubroof, (202) 634-1808. 

•Architectural and Transportation Barriers Compliance Board (ADA Accessibility Guidelines)-July 
26, 1991, Federal Register, Pages 35408-35543. Contact: James Raggio, general counsel, (202) 653-7834. 

[Editor's note: The ADA Accessibility Guidelines and FCC title IV rules are included in this supplement. 
Articles discussing those documents will appear in the September Monthly Bulletin.] 
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ADA COMPLIANCE GUIDE 
Filing Instructions: August 1991 

In this month's update you'll find the latest issue of your ADA Monthly Bulletin newsletter. After reading 
it, the newsletter should be placed behind the "Monthly Bulletins" tab in your manual. 

To add the other pages in this month's mailing, follow the directions below, discarding the old pages and 
adding the new ones as appropriate. 

Pages to Remove 
(Dated) 

pp. ix-xiii 
(various) 

Appendix III 
Table of Contents 
(May 1991) 

Appendix III 
pp.3-9 
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Appendix III 
pp. 75-88 
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Appendix III 
pp. 151-158 
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None 

Appendix IV 
Table of Contents 
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Appendix IV 
None 

Pages to Add 
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pp. ix-xiii 

Appendix III 
Table of Contents 

Appendix III 
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Appendix III 
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Appendix III 
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Appendix III 
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Appendix IV 
Table of Contents 

None 

Appendix IV 
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Description of Changes 

Update to Table of Contents; 
Current Contents page 

Update to Appendix III 
Table of Contents 

Replace EEOC title I proposed 
rules with final rules 

Replace DOJ title III proposed 
rules with final rules 

Replace DOJ title II proposed 
rules with final rules 

Addition of FCC final title IV 
rules 

Update to Table IV Table of 
Contents 

Deletion of MGRAD 

Addition of ADA Accessibility 
Guidelines 

DISCARD THIS SHEET AFTER CHANGES HAVE BEEN MADE 
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Equal Employment Opportunity 
Commission 

29 CFR Part 1630 

Equal Employment Opportunity for 
Individuals With Disabilities 
AGENCY: Equal Employment 
Opportunity Commission. 
ACTION: Final rule. 
SUMMARY: On July 26, 1990, the 
Americans With Disabilities Act (ADA) 
was signed into law. Section 106 of the 
ADA requires that the Equal 
Employment Opportunity Commission 
(EEOC) issue substantive regulations 
implementing title I (Employment) 
within one year of the date of enactment 
of the Act. Pursuant to this mandate, the 
Commission is publishing a new part 
1630 to its regulations to implement title 
I and sections 3(2), 3(3), 501, 503, 
506(e), 508, 510, and 511 of the ADA as 
those sections pertain to employment. 
New part 1630 prohibits discrimination 
against qualified individuals with 
disabilities in all aspects of employment. 
EFFECTIVE DATE: July 26, 1992. 
Religious organizations are not exempt 
from title I of the ADA or this part. A 
religious corporation, association, 
educational institution, or society may 
give a preference in employment to 
individuals of the particular religion, and 
may require that applicants and 
employees conform to the religious 
tenets of the organization. However, a 
religious organization may not 
discriminate against an individual who 
satisfies the permitted religious criteria 
because that individual is disabled. The 
religious entity, in other words, is 
required to consider qualified individuals 
with disabilities who satisfy the 
permitted religious criteria on an equal 
basis with qualified individuals without 
disabilities who similarly satisfy the 
religious criteria. See Senate Report at 
42; House Labor Report at 76-77; House 
Judiciary Report at 46. 
FOR FURTHER INFORMATION 
CONTACT: Elizabeth M. Thornton, 
Deputy Legal Counsel, (202) 663-4638 
(voice), (202) 663-7026 (TDD) or 
Christopher G. Bell, Acting Associate 
Legal Counsel for Americans With 
Disabilities Act Services, (202) 663-4679 
(voice), (202) 663-7026. 
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Copies of this final rule and 
interpretive appendix may be obtained by 
calling the Office of Communications 
and Legislative Affairs at (202) 663-
4900. Copies in alternate formats may be 
obtained from the Office of Equal 
Employment Opportunity by calling 
(202) 663-4398 or (202) 663-4395 
(voice) or (202) 663-4399 (TDD). The 
alternate formats available are: Large 
print, braille, electronic file on computer 
disk, and audio-tape . 

PART 1630 - REGULATIONS TO 
IMPLEMENT THE EQUAL 
EMPLOYMENT PROVISIONS OF THE 
AMERICANS WITH DISABILITIES 
ACT 
Sec. 
1630.1 

1630.2 
1630.3 

1630.4 
1630.5 

1630.6 

1630.7 

1630.8 

1630.9 

1630.10 

Purpose, applicability, and 
construction. 
Definitions. 
Exceptions to the definitions of 
"Disability" and "Qualified 
Individual with a Disability." 
Discrimination prohibited. 
Limiting, segregating, and 
classifying. 
Contractual or other 
arrangements. 
Standards, criteria, or methods 
of administration. 
Relationship or association with 
an individual with a disability. 
Not making reasonable 
accommodation. 
Qualification standards, tests, 
and other selection criteria. 

1630.11 Administration of tests. 
1630.12 Retaliation and coercion. 
1630.13 Prohibited medical 

examinations and inquiries. 
1630.14 Medical examinations and 

inquiries specifically permitted. 
1630.15 Defenses. 
1630.16 Specific activities permitted. 

Appendix to Part 1630 - Interpretive 
Guidance on Title I of the Americans 
with Disabilities Act 

Authority: 42 U.S.C. 12116. 

§1630.1 Purpose, applicability, and 
construction. 

(a) Purpose. The purpose of this part 
is to implement title I of the Americans 
with Disabilities Act ( 42 U .S.C. 12101, 
et seq.) (ADA), requiring equal employ-
ment opportunities for qualified 
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individuals with disabilities, and sections 
3(2), 3(3), 501, 503, 506(e), 508, 510, 
and 511 of the ADA as those sections 
pertain to the employment of qualified 
individuals with disabilities. 

(b) Applicability. This part applies to 
"covered entities" as defined at §1630.2(b). 

(c) Construction. - (1) In general. 
Except as otherwise provided in this part, 
this part does not apply a lesser standard 
than the standards applied under title V 
of the Rehabilitation Act of 1973 (29 
U .S.C. 790-794a), or the regulations 
issued by federal agencies pursuant to 
that title. 

(2) Relationship to other laws . This 
part does not invalidate or limit the 
remedies, rights, and procedures of any 
federal law or law of any state or 
political subdivision of any state or 
jurisdiction that provides greater or equal 
protection for the rights of individuals 
with disabilities than are afforded by this 
part. 

§1630.2 Definitions. 
(a) Commission means the Equal 

Employment Opportunity Commission 
established by section 705 of the Civil 
Rights Act of 1964 (42 U.S.C. 2000e-4). 

(b) Covered Entity means an 
employer, employment agency, labor 
organization, or joint labor management 
committee. 

(c) Person, labor organization, 
employment agency, commerce and 
industry affecting commerce shall have 
the same meaning given those terms in 
section 701 of the Civil Rights Act of 
1964 (42 U.S.C. 2000e). 

(d) State means each of the several 
States, the District of Columbia, the 
Commonwealth of Puerto Rico, Guam, 
American Samoa, the Virgin Islands, the 
Trust Territory of the Pacific Islands, and 
the Commonwealth of the Northern 
Mariana Islands. 

(e) Employer. - (1) In general. The 
term employer means a person engaged 
in an industry affecting commerce who 
has 15 or more employees for each 
working day in each of 20 or more 
calendar weeks in the current or 
preceding calendar year, and any agent 
of such person, except that, from July 26, 
1992 through July 25, 1994, an employer 
means a person engaged in an industry 
affecting commerce who has 25 or more 
employees for each working day in each 
of 20 or more calendar weeks in the 
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current or preceding year and any agent 
of such person. 

(2) Exceptions. The term employer 
does not include -

(i) The United States, a corporation 
wholly owned by the government of the 
United States, or an Indian tribe; or 

(ii) A bona fide private membership 
club (other than a labor organization) 
that is exempt from taxation under 
section 50l(c) of the Internal Revenue 
Code of 1986. 

(f) Employee means an individual 
employed by an employer. 

(g) Disability means, with respect to 
an individual -

(I) A physical or mental impairment 
that substantially limits one or more of 
the major life activities of such 
individual; 

(2) A record of such an impairment; 
or 

(3) being regarded as having such an 
impairment. 
(See § 1630.3 for exceptions to this 
definition). 

(h) Physical or mental impairment 
means: 

(1) Any physiological disorder, or 
condition, cosmetic disfigurement, or 
anatomical loss affecting one or more of 
the following body systems: neurological, 
musculoskeletal, special sense organs, 
respiratory (including speech organs), 
cardiovascular, reproductive, digestive, 
genito-urinary, hemic and lymphatic, 
skin, and endocrine; or 

(2) Any mental or psychological 
disorder, such as mental retardation, 
organic brain syndrome, emotional or 
mental illness, and specific learning 
disabilities. 

(i) Major Life Activities means 
functions such as caring for oneself, 
performing manual tasks, walking, 
seeing, hearing, speaking, breathing, 
learning, and working. 

U) Substantially limits - ( 1) The 
term substantially limits means: 

(i) Unable to perform a major life 
activity that the average person in the 
general population can perform; or 

(ii) Significantly restricted as to the 
condition, manner or duration under 
which an individual can perform a 
particular major life activity as compared 
to the condition, manner, or duration 
under which the average person in the 
general population can perform that same 

Page 4 • App. Ill 

Appendix Ill 

major life activity. 
(2) The following factors should be 

considered in determining whether an 
individual is substantially limited in a 
major life activity: 

(i) The nature and severity of the 
impairment; 

(ii) The duration or expected 
duration of the impairment; and 

(iii) The permanent or long term 
impact, or the expected permanent or 
long term impact of or resulting from the 
impairment. 

(3) With respect to the major life 
activity of working -

(i) The term substantially limits 
means significantly restricted in the 
ability to perform either a class of jobs 
or a broad range of jobs in various 
classes as compared to the average 
person having comparable training, skills 
and abilities. The inability to perform a 
single, particular job does not constitute 
a substantial limitation in the major life 
activity of working. 

(ii) In addition to the factors listed 
in paragraph U)(2) of this section, the 
following factors may be considered in 
determining whether an individual is 
substantially limited in the major life 
activity of "working": 

(A) The geographical area to which 
the individual has reasonable access; 

(B) The job from which the 
individual has been disqualified because 
of an impairment, and the number and 
types of jobs utilizing similar training, 
knowledge, skills or abilities, within that 
geographical area, from which the 
individual is also disqualified because of 
the impairment (class of jobs); and/or 

(C) The job from which the 
individual has been disqualified because 
of an impairment, and the number and 
types of other jobs not utilizing similar 
training, knowledge, skills or abilities, 
within that geographical area, from 
which the individual is also disqualified 
because of the impairment (broad range 
of jobs in various classes). 

(k) Has a record of such impairment 
means has a history of, or has been 
misclassified as having, a mental or 
physical impairment that substantially 
limits one or more major life activities. 

(I) Is regarded as having such an 
impairment means: 

(I) Has a physical or mental 
impairment that does not substantially 
limit major life activities but is treated 
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by a covered entity as constituting such 
limitation; 

(2) Has a physical or mental 
impairment that substantially limits major 
life activities only as a result of the 
attitudes of others toward such 
impairment; or 

(3) Has none of the impairments 
defined in paragraphs (h) (I) or (2) of 
this section but is treated by a covered 
entity as having a substantially limiting 
impairment. 

(m) Qualified individual with a 
disability means an individual with a 
disability who satisfies the requisite skill, 
experience, education and other job-
related requirements of the employment 
position such individual holds or desires, 
and who, with or without reasonable 
accommodation, can perform the 
essential functions of such position. (See 
§ 1630.3 for exceptions to this definition). 

(n) Essential functions. - (1) In 
general. The term essential functions 
means the fundamental job duties of the 
employment position the individual with 
a disability holds or desires. The term 
"essential functions" does not include the 
marginal functions of the position. 

(2) A job function may be 
considered essential for any of several 
reasons, including but not limited to the 
following: 

(i) The function may be essential 
because the reason the position exists is 
to perform that function; 

(ii) The function may be essential 
because of the limited number of 
employees available among whom the 
performance of that job function can be 
distributed; and/or 

(iii) The function may be highly 
specialized so that the incumbent in the 
position is hired for his or her expertise 
or ability to perform the particular 
function. 

(3) Evidence of whether a particular 
function is essential includes, but is not 
limited to: 

(i) The employer's judgment as to 
which functions are essential; 

(ii) Written job descriptions 
prepared before advertising or 
interviewing applicants for the job; 

(iii) The amount of time spent on 
the job performing the function; 

(iv) The consequences of not 
requiring the incumbent to perform the 
function; 
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(v) The terms of a collective 
bargaining agreement; 

(vi) The work experience of past 
incumbents in the job; and/or 

(vii) The current work experience of 
incumbents in similar jobs. 

(o) Reasonable accommodation . (I) 
The term reasonable accommodation 
means: 

(i) Modifications or adjustments to a 
job application process that enable a 
qualified applicant with a disability to be 
considered for the position such qualified 
applicant desires; or 

(ii) Modifications or adjustments to 
the work environmc11t, or to the manner 
or circumstances under which the 
position held or desired is customarily 
performed, that enable a qualified 
individual with a disability to perform 
the essential functions of that position; or 

(iii) Modifications or adjustments 
that enable a covered entity's employee 
with a disability to enjoy equal benefits 
and privileges of employment as are 
enjoyed by its other similarly situated 
employees without disabilities. 

(2) Reasonable accommodation may 
include but is not limited to: 

(i) Making existing facilities used by 
employees readily accessible to and usable 
by individuals with disabilities; and 

(ii) Job restructuring; part-time or 
modified work schedules ; reassignment 
to a vacant position; acquisition or 
modifications of equipment or devices; 
appropriate adjustment or modifications 
of examinations, training materials, or 
policies; the provision of qualified 
readers or interpreters; and other similar 
accommodations for individuals with 
disabilities. 

(3) To determine the appropriate 
reasonable accommodation it may be 
necessary for the covered entity to 
initiate an informal, interactive process 
with the qualified individual with a 
disability in need of the accommodation. 
This process should identify the precise 
limitations resulting from the disability 
and potential reasonable accommodations 
that could overcome those limitations. 

(p) Undue hardship - (I) In 
general . Undue hardship means, with 
respect to the provision of an 
accommodation, significant difficulty or 
expense incurred by a covered entity, 
when considered in light of the factors 
set forth in paragraph (p )(2) of this 
section. 

Thompson Publishing Group, Inc . 

Appendix Ill 

(2) Factors to be considered. In 
determining whether an accommodation 
would impose an undue hardship on a 
covered entity, factors to be considered 
include: 

(i) The nature and net cost of the 
accommodation needed under this part, 
taking into consideration the availability 
of tax credits and deductions, and/or 
outside funding; 

(ii) The overall financial resources 
of the facility or facilities involved in the 
provision of the reasonable 
accommodation, the number of persons 
employed at such facility, and the effect 
on expenses and resources; 

(iii) The overall financial resources 
of the covered entity, the overall size of 
the business of the covered entity with 
respect to the number of its employees, 
and the number, type and location of its 
facilities; 

(iv) The type of operation or 
operations of the covered entity, 
including the composition, structure and 
functions of the workforce of such entity, 
and the geographic separateness and 
administrative or fiscal relationship of 
the facility or facilities in question to the 
covered entity; and 

(v) The impact of the accommoda-
tion upon the operation of the facility, 
including the impact on the ability of 
other employees to perform their duties 
and the impact on the facility's ability to 
conduct business. 

(q) Qualification standards means 
the personal and professional attributes 
including the skill, experience, education, 
physical, medical, safety and other 
requirements established by a covered 
entity as requirements which an 
individual must meet in order to be 
eligible for the position held or desired. 

(r) Direct threat means a significant 
risk of substantial harm to the health or 
safety of the individual or others that 
cannot be eliminated or reduced by 
reasonable accommodation. The 
determination that an individual poses a 
"direct threat" shall be based on an 
individualized assessment of the 
individual's present ability to safely 
perform the essential functions of the 
job. This assessment shall be based on a 
reasonable medical judgment that relies 
on the most current medical knowledge 
and/or on the best available objective 
evidence. In determining whether an 
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individual would pose a direct threat, the 
factors to be considered include: 

(1) The duration of the risk; 
(2) The nature and severity of the 

potential harm; 
(3) The likelihood that the potential 

harm will occur; and 
(4) The imminence of the potential 

harm. 

§1630.3 Exceptions to the 
definitions of "Disability" and 
"Qualified Individual with a 
Disability." 

(a) The terms disability and 
qualified individual with a disability do 
not include individuals currently 
engaging in the illegal use of drugs, 
when the covered entity acts on the basis 
of such use. 

(1) Drug means a controlled 
substance, as defined in schedules I 
through V of Section 202 of the 
Controlled Substances Act (21 U.S.C 
812) 

(2) Illegal use of drugs means the 
use of drugs the possession or 
distribution of which is unlawful under 
the Controlled Substances Act, as 
periodically updated by the Food and 
Drug Administration. This term does not 
include the use of a drug taken under the 
supervision of a licensed health care 
professional, or other uses authorized by 
the Controlled Substances Act or other 
provisions of Federal law. 

(b) However, the terms disability 
and qualified individual with a disability 
may not exclude an individual who: 

(I) Has successfully completed a 
supervised drug rehabilitation program 
and is no longer engaging in the illegal 
use of drugs, or has otherwise been 
rehabilitated successfully and is no 
longer engaging in the illegal use of 
drugs; or 

(2) Is participating in a supervised 
rehabilitation program and is no longer 
engaging in such use; or 

(3) Is erroneously regarded as 
engaging in such use, but is not engaging 
in such use. 

(c) It shall not be a violation of this 
part for a covered entity to adopt or 
administer reasonable policies or 
procedures, including but not limited to 
drug testing, designed to ensure that an 
individual described in paragraph (b) ( 1) 
or (2) of this section is no longer 
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engaging in the illegal use of drugs. (See 
§1630.16(c) Drug testing). 

(d) Disability does not include: 
( 1) Transvestism, transsexualism, 

pedophilia, exhibitionism, voyeurism, 
gender identity disorders not resulting 
from physical impairments, or other 
sexual behavior disorders; 

(2) Compulsive gambling, 
kleptomania, or pyromania; or 

(3) Psychoactive substance use 
disorders resulting from current illegal 
use of drugs. 

(e) Homosexuality and bisexuality 
are not impairments and so are not 
disabilities as defined in this part. 

§1630.4 Discrimination prohibited. 
It is unlawful for a covered entity to 

discriminate on the basis of disability 
against a qualified individual with a 
disability in regard to: 

(a) Recruitment, advertising, and job 
application procedures; 

(b) Hiring, upgrading, promotion, 
award of tenure, demotion, transfer, 
layoff, termination, right of return from 
layoff, and rehiring; 

(c) Rates of pay or any other form 
of compensation and changes in 
compensation; 

(d) Job assignments, job 
classifications, organizational structures, 
position descriptions, lines of 
progression, and seniority lists; 

(e) Leaves of absence, sick leave, or 
any other leave; 

(f) Fringe benefits available by 
virtue of employment, whether or not 
administered by the covered entity; 

(g) Selection and financial support 
for training, including: apprenticeships, 
professional meetings, conferences and 
other related activities, and selection for 
leaves of absence to pursue training; 

(h) Activities sponsored by a 
covered entity including social and 
recreational programs; and 

(i) Any other term, condition, or 
privilege of employment. 

The term discrimination includes, 
but is not limited to, the acts described in 
§§1630.5 through 1630.13 of this part. 

§1630.5 Limiting, segregating, and 
classifying. 

It is unlawful for a covered entity to 
limit, segregate, or classify a job 
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applicant or employee in a way that 
adversely affects his or her employment 
opportunities or status on the basis of 
disability. 

§1630.6 Contractual or other 
arrangements. 

(a) In qeneral. It is unlawful for a 
covered entity to participate in a 
contractual or other arrangement or 
relationship that has the effect of 
subjecting the covered entity's own 
qualified applicant or employee with a 
disability to the discrimination prohibited 
by this part. 

(b) Contractual or other 
arrangement defined. The phrase 
contractual or other arrangement or 
relationship includes, but is not limited 
to, a relationship with an employment or 
referral agency; labor union, including 
collective bargaining agreements; an 
organization providing fringe benefits to 
an employee of the covered entity; or an 
organization providing training and 
apprenticeship programs. 

(c) Application. This section applies 
to a covered entity, with respect to its 
own applicants or employees, whether 
the entity offered the contract or initiated 
the relationship, or whether the entity 
accepted the contract or acceded to the 
relationship. A covered entity is not · 
liable for the actions of the other party or 
parties to the contract which only affect 
that other party's employees or 
applicants. 

§1630.7 Standards, criteria, or 
methods of administration. 

It is unlawful for a covered entity t9 
use standards, criteria, or methods of 
administration, which are not job-related 
and consistent with business necessity, 
and: 

(a) That have the effect of 
discriminating on the basis of disability; 
or 

(b) That perpetuate the 
discrimination of others who are subject 
to common administrative control. 

§1630.8 Relationship or association 
with an individual with a disability. 

It is unlawful for a covered entity to 
exclude or deny equal jobs or benefits to, 
or otherwise discriminate against, a 
qualified individual because of the 
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known disability of an individual with 
whom the qualified individual is known 
to have a family, business, social or 
other relationship or association. 

§1630.9 Not making reasonable 
accommodation. 

(a) It is unlawful for a covered 
entity not to make reasonable 
accommodation to the known physical or 
mental limitations of an otherwise 
qualified applicant or employee with a 
disability, unless such covered entity can 
demonstrate that the accommodation 
would impose an undue hardship on the 
operation of its business. 

(b) It is unlawful for a covered 
entity to deny employment opportunities 
to an otherwise qualified job applicant or 
employee with a disability based on the 
need of such covered entity to make 
reasonable accommodation to such 
individual's physical or mental 
impairments. 

(c) A covered entity shall not be 
excused from the requirements of this 
part because of any failure to receive 
technical assistance authorized by section 
506 of the ADA, including any failure in 

( 

the development or dissemination of any ( 
technical assistance manual authorized by 
that Act. 

(d) A qualified individual with a 
disability is not required to accept an 
accommodation, aid, service, opportunity 
or benefit which such qualified 
individual chooses not to accept. 
However, if such individual rejects a 
reasonable accommodation, aid, service, 
opportunity or benefit that is necessary to 
enable the individual to perform the 
essential functions of the position held or 
desired, and cannot, as a result of that 
rejection, perform the essential functions 
of the position, the individual will not be 
considered a qualified individual with a 
disability. 

§1630.10 Qualification standards, 
tests, and other selection criteria. 

It is unlawful for a covered entity to 
use qualification standards, employment 
tests or other selection criteria that 
screen out or tend to screen out an 
individual with a disability or a class of 
individuals with disabilities, on the basis 
of disability, unless the standard, test or 
other selection criteria, as used by the 
covered entity, is shown to be job-related 
for the position in question and is ( 
consistent with business necessity. 
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§1630.11 Administration of tests. 
It is unlawful for a covered entity to 

fail to select and administer tests 
concerning employment in the most 
effective manner to ensure that, when a 
test is administered to a job applicant or 
employee who has a disability that 
impairs sensory, manual or speaking 
skills, the test results accurately reflect 
the skills, aptitude, or whatever other 
factor of the applicant or employee that 
the test purports to measure, rather than 
reflecting the impaired sensory, manual, 
or speaking skills of such employee or 
applicant (except where such skills are 
the factors that the test purports to 
measure). 

§1630.12 Retaliation and coercion. 
(a) Retaliation. It is unlawful to 

discriminate against any individual 
because that individual has opposed any 
act or practice made unlawful by this 
part or because that individual made a 
charge, testified, assisted, or participated 
in any manner in an investigation, 
proceeding, or hearing to enforce any 
provision contained in this part. 

(b) Coercion, interference or 
intimidation. It is unlawful to coerce, 
intimidate, threaten, harass or interfere 
with any individual in the exercise or 
enjoyment of, or because that individual 
aided or encouraged any other individual 
in the exercise of, any right granted or 
protected by this part. 

§1630.13 Prohibited medical 
examinations and inquiries. 

(a) Pre-employment examination or 
inquiry. Except as permitted by 
§1630.14, it is unlawful for a covered 
entity to conduct a medical examination 
of an applicant or to make inquiries as to 
whether an applicant is an individual 
with a disability or as to the nature or 
severity of such disability. 

(b) Examination or inquiry of 
employees. Except as permitted by 
§ 1630.14, it is unlawful for a covered 
entity to require a medical examination 
of an employee or to make inquiries as to 
whether an employee is an individual 
with a disability or as to the nature or 
severity of such disability . 

§1630.14 Medical examinations and 
inquiries specifically permitted. 

(a) Acceptable pre-employment 
inquiry. A covered entity may make pre-
employment inquiries into the ability of 
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an applicant to perform job-related 
functions, and/or may ask an applicant to 
describe or to demonstrate how, with or 
without reasonable accommodation, the 
applicant will be able to perform job-
related functions. 

(b) Employment entrance 
examination. A covered entity may 
require a medical examination (and/or 
inquiry) after making an offer of 
employment to a job applicant and before 
the applicant begins his or her 
employment duties, and may condition an 
offer of employment on the results of 
such examination (and/or inquiry), if all 
entering employees in the same job 
category are subjected to such an 
examination (and/or inquiry) regardless 
of disability. 

(1) Information obtained under 
paragraph (b) of this section regarding 
the medical condition or history of the 
applicant shall be collected and 
maintained on separate forms and in 
separate medical files and be treated as a 
confidential medical record, except that: 

(i) Supervisors and managers may be 
informed regarding necessary restrictions 
on the work or duties of the employee 
and necessary accommodations; 

(ii) First aid and safety personnel 
may be informed, when appropriate, if 
the disability might require emergency 
treatment; and 

(iii) Government officials 
investigating compliance with this part 
shall be provided relevant information on 
request. 

(2) The results of such examination 
shall not be used for any purpose 
inconsistent with this part. 

(3) Medical examinations conducted 
in accordance with this section do not 
have to be job-related and consistent with 
business necessity. However, if certain 
criteria are used to screen out an 
employee or employees with disabilities 
as a result of such an examination or 
inquiry, the exclusionary criteria must be 
job-related and consistent with business 
necessity, and performance of the· 
essential job functions cannot be 
accomplished with reasonable 
accommodation as required in this part. 
(See §I 630.15(b) Defenses to charges of 
discriminatory application of selection 
criteria.) 

(c) Examination of employees. A 
covered entity may require a medical 
examination (and/or inquiry) of an 
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employee that is job-related and 
consistent with business necessity. A 
covered entity may make inquiries into 
the ability of an employee to perform 
job-related functions. 

( 1) Information obtained under 
paragraph (c) of this section regarding 
the medical condition or history of any 
employee shall be collected and 
maintained on separate forms and in 
separate medical files and be treated as a 
confidential medical record, except that: 

(i) Supervisors and managers may be 
informed regarding necessary restrictions 
on the work or duties of the employee 
and necessary accommodations; 

(ii) First aid and safety personnel 
may be informed, when appropriate, if 
the disability might require emergency 
treatment; and 

(iii) Government officials 
investigating compliance with this part 
shall be provided relevant information on 
request. 

(2) Information obtained under 
paragraph (c) of this section regarding 
the medical condition or history of any 
employee shall not be used for any 
purpose inconsistent with this part. 

(d) Other acceptable examinations 
and inquiries. A covered entity may 
conduct voluntary medical examinations 
and activities, including voluntary 
medical histories, which are part of an 
employee health program available to 
employees at the work site. 

(1) Information obtained under 
paragraph (d) of this section regarding 
the medical condition or history of any 
employee shall be collected and 
maintained on separate forms and in 
separate medical files and be treated as a 
confidential medical record, except that: 

(i) Supervisors and managers may be 
informed regarding necessary restrictions 
on the work or duties of the employee 
and necessary accommodations; 

(ii) First aid and safety personnel 
may be informed, when appropriate, if 
the disability might require emergency 
treatment; and 

(iii) Government officials 
investigating compliance with this part 
shall be provided relevant information on 
request. 

(2) Information obtained under 
paragraph (d) of this section regarding 
the medical condition or history of any 
employee shall not be used for any 
purpose inconsistent with this part. 
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§1630.15 Defenses. 
Defenses to an allegation of 

discrimination under this part may 
include, but are not limited to, the 
following: 

(a) Disparate treatment charges. It 
may be a defense to a charge of disparate 
treatment brought under §§ 1630.4 
through 1630.8 and 1630.11 through 
1630.12 that the challenged action is 
justified by a legitimate, 
nondiscriminatory reason. 

(b) Charges of discriminatory 
application of selection criteria - (1) In 
general. It may be a defense to a charge 
of discrimination, as described in 
§ 1630.10, that an alleged application of 
qualification standards, tests, or selection 
criteria that screens out or tends to 
screen out or otherwise denies a job or 
benefit to an individual with a disability 
has been shown to be job-related and 
consistent with business necessity, and 
such performance cannot be 
accomplished with reasonable 
accommodation, as required in this part. 

(2) Direct threat as a qualification 
standard. The term "qualification 
standard" may include a requirement that 
an individual shall not pose a direct 
threat to the health or safety of the 
individual or others in the workplace. 
(See § 1630.2(r) defining direct threat.) 

(c) Other disparate impact charges . 
It may be a defense to a charge of 
discrimination brought under this part 
that a uniformly applied standard, 
criterion, or policy has a disparate impact 
on an individual with a disability or a 
class of individuals with disabilities that 
the challenged standard, criterion or 
policy has been shown to be job-related 
and consistent with business necessity, 
and such performance cannot be 
accomplished with reasonable 
accommodation, as required in this part. 

(d) Charges of not making 
reasonable accommodation. It may be a 
defense to a charge of discrimination, as 
described in §1630.9, that a requested or 
necessary accommodation would impose 
an undue hardship on the operation of 
the covered entity's business. 

(e) Conflict with other federal laws. 
It may be a defense to a charge of 
discrimination under this part that a 
challenged action is required or 
necessitated by another federal law or 
regulation, or that another federal law or 
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regulation prohibits an action (including 
the provision of a particular reasonable 
accommodation) that would otherwise be 
required by this part. 

(t) Additional defenses . It may be a 
defense to a charge of discrimination 
under this part that the alleged 
discriminatory action is specifically 
permitted by §§1630.14 or 1630.16. 

§1630.16 Specific activities 
permitted. 

(a) Religious entities. A religious 
corporation, association, educational 
institution, or society is permitted to give 
preference in employment to individuals 
of a particular religion to perform work 
connected with the carrying on by that 
corporation, association, educational 
institution, or society of its activities. A 
religious entity may require that all 
applicants and employees conform to the 
religious tenets of such organization. 
However, a religious entity may not 
discriminate against a qualified 
individual, who satisfies the permitted 
religious criteria, because of his or her 
disability . 

(b) Regulation of alcohol and drugs. 
A covered entity: 

(1) May prohibit the illegal use of 
drugs and the use of alcohol at the 
workplace by all employees; 

(2) May require that employees not 
be under the influence of alcohol or be 
engaging in the illegal use of drugs at the 
workplace; 

(3) May require that all employees 
behave in conformance with the 
requirements established under the Drug-
Free Workplace Act of 1988 (41 U.S.C. 
701 et seq.); 

(4) May hold an employee who 
engages in the illegal use of drugs or 
who is an alcoholic to the same 
qualification standards for employment 
or job performance and behavior to 
which the entity holds its other 
employees, even if any unsatisfactory 
performance or behavior is related to the 
employee's drug use or alcoholism; 

(5) May require that its employees 
employed in an industry subject to such 
regulations comply with the standards 
established in the regulations (if any) of 
the Departments of Defense and 
Transportation, and of the Nuclear 
Regulatory Commission, regarding 
alcohol and the illegal use of drugs; and 
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(6) May require that employees 
employed in sensitive positions comply 
with the regulations (if any) of the 
Departments of Defense and 
Transportation and of the Nuclear 
Regulatory Commission that apply to 
employment in sensitive positions subject 
to such regulations. 

(c) Drug testing - (1) General 
policy. For purposes of this part, a test to 
determine the illegal use of drugs is not 
considered a medical examination. Thus, 
the administration of such drug tests by a 
covered entity to its job applicants or 
employees is not a violation of § 1630.13 
of this part. However, this part does not 
encourage, prohibit, or authorize a 
covered entity to conduct drug tests of 
job applicants or employees to determine 
the illegal use of drugs or to make 
employment decisions based on such test 
results. 

(2) Transportation Employees. This 
part does not encourage, prohibit, or 
authorize the otherwise lawful exercise 
by entities subject to the jurisdiction of 
the Department of Transportation of 
authority to: ( 

(i) Test employees of entities in, and 
applicants for, positions involving safety 
sensitive duties for the illegal use of 
drugs or for on-duty impairment by 
alcohol; and 

(ii) Remove from safety-sensitive 
positions persons who test positive for 
illegal use of drugs or on-duty 
impairment by alcohol pursuant to 
paragraph (c)(2)(i) of this section. 

(3) Confidentiality. Any information 
regarding the medical condition or 
history of any employee or applicant 
obtained from a test to determine the 
illegal use of drugs, except information 
regarding the illegal use of drugs, is 
subject to the requirements of 
§1630.14(b) (2) and (3) of this part. 

(d) Regulation of smoking. A 
covered entity may prohibit or impose 
restrictions on smoking in places of 
employment. Such restrictions do not 
violate any provision of this part. 

(e) Infectious and communicable 
diseases; food handling jobs - (1) In 
general. Under title I of the ADA, 
section 103(d)(l), the Secretary of Health 
and Human Services is to prepare a list, 
to be updated annually, of infectious and 
communicable diseases which are ( 
transmitted through the handling of food. 
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(Copies may be obtained from Center for 
Infectious Diseases, Centers for Disease 
Control, 1600 Clifton Road, NE., 
Mailstop C09, Atlanta, GA 30333.) If an 
individual with a disability is disabled by 
one of the infectious or communicable 
diseases included on this list, and if the 
risk of transmitting the disease associated 
with the handling of food cannot be 
eliminated by reasonable accommodation, 
a covered entity may refuse to assign or 
continue to assign such individual to a 
job involving food handling. However, if 
the individual with a disability is a 
current employee, the employer must 
consider whether he or she can be 
accommodated by reassignment to a 
vacant position not involving food 
handling. 

(2) Effect on state or other laws. 
This part does not preempt, modify, or 
amend any state, county, or local law, 
ordinance or regulation applicable to 
food handling which: 

(i) Is in accordance with the list, 
referred to in paragraph (e)(l) of this 
section, of infectious or communicable 
diseases and the modes of 
transmissibility published by the 
Secretary of Health and Human Services; 
and 

(ii) Is designed to protect the public 
health from individuals who pose a 
significant risk to the health or safety of 
others, where that risk cannot be 
eliminated by reasonable accommodation. 

(f) Health insurance, life insurance, 
and other benefit plans - (1) An 
insurer, hospital, or medical service 
company, health maintenance 
organization, or any agent or entity that 
administers benefit plans, or similar 
organizations may underwrite risks, 
classify risks, or administer such risks 
that are based on or not inconsistent with 
State law. 

(2) A covered entity may establish, 
sponsor, observe or administer the terms 
of a bona fide benefit plan that are based 
on underwriting risks, classifying risks, 
or administering such risks that are based 
on or not inconsistent with state law. 

(3) A covered entity may establish, 
sponsor, observe, or administer the terms 
of a bona fide benefit plan that is not 
subject to state laws that regulate 
insurance. 

(4) The activities described in 
paragraphs (f) (1 ), (2), and (3) of this 
section are permitted unless these 
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activities are being used as a subterfuge 
to evade the purposes of this part. 

Appendix to Part 1630 - Interpretive 
Guidance on Title I of the Americans 
with Disabilities Act 

Background 
The ADA is a federal antidiscrim-

ination statute designed to remove barriers 
which prevent qualified individuals with 
disabilities from enjoying the same 
employment opportunities that are 
available to persons without disabilities. 

Like the Civil Rights Act of 1964 
that prohibits discrimination on the bases 
of race, color, religion, national origin, 
and sex, the ADA seeks to ensure access 
to equal employment opportunities based 
on merit. It does not guarantee equal 
results, establish quotas, or require 
preferences favoring individuals with 
disabilities over those without 
disabilities. 

However, while the Civil Rights Act 
of 1964 prohibits any consideration of 
personal characteristics such as race or 
national origin, the ADA necessarily 
takes a different approach. When an 
individual's disability creates a barrier to 
employment opportunities, the ADA 
requires employers to consider whether 
reasonable accommodation could remove 
the barrier. 

The ADA thus establishes a process 
in which the employer must assess a 
disabled individual's ability to perform 
the essential functions of the specific job 
held or desired. While the ADA focuses 
on eradicating barriers, the ADA does 
not relieve a disabled employee or 
applicant from the obligation to perform 
the essential functions of the job. To the 
contrary, the ADA is intended to enable 
disabled persons to compete in the 
workplace based on the same 
performance standards and requirements 
that employers expect of persons who are 
not disabled. 

However, where that individual's 
functional limitation impedes such job 
performance, an employer must take 
steps to reasonably accommodate, and 
thus help overcome the particular 
impediment, unless to do so would 
impose an undue hardship. Such 
accommodations usually take the form of 
adjustments to the way a job customarily 
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is performed, or to the work environment 
itself. 

This process of identifying whether, 
and to what extent, a reasonable 
accommodation is required should be 
flexible and involve both the employer 
and the individual with a disability. Of 
course, the determination of whether an 
individual is qualified for a particular 
position must necessarily be made on a 
case-by-case basis. No specific form of 
accommodation is guaranteed for all 
individuals with a particular disability. 
Rather, an accommodation must be 
tailored to match the needs of the 
disabled individual with the needs of the 
job's essential functions. 

This case-by-case approach is 
essential if qualified individuals of 
varying abilities are to receive equal 
opportunities to compete for an infinitely 
diverse range of jobs. For this reason, 
neither the ADA nor this part can supply 
the "correct" answer in advance for each 
employment decision concerning an 
individual with a disability. Instead, the 
ADA simply establishes parameters to 
guide employers in how to consider, and 
take into account, the disabling condition 
involved. 

Introduction 
The Equal Employment Opportunity 

Commission (the Commission or EEOC) 
is responsible for enforcement of title I 
of the Americans with Disabilities Act 
(ADA), 42 U.S.C. 12101 et seq. (1990), 
which prohibits employment 
discrimination on the basis of disability. 
The Commission believes that it is 
essential to issue interpretive guidance 
concurrently with the issuance of this 
part in order to ensure that qualified 
individuals with disabilities understand 
their rights under this part and to 
facilitate and encourage compliance by 
covered entities. This appendix 
represents the Commission's 
interpretation of the issues discussed, and 
the Commission will be guided by it 
when resolving charges of employment 
discrimination. The appendix addresses 
the major provisions of this part and 
explains the major concepts of disability 
rights. 

The terms "employer" or "employer 
or other covered entity" are used 
interchangeably throughout the appendix 
to refer to all covered entities subject to 
the employment provisions of the ADA. 
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Section 1630.1 Purpose, Applicability and 
Construction 

Section 1630.l(a) Purpose 
The Americans with Disabilities Act 

was signed into Jaw on July 26, 1990. It 
is an antidiscrimination statute that 
requires that individuals with disabilities 
be given the same consideration for 
employment that individuals without 
disabilities are given. An individual who 
is qualified for an employment 
opportunity cannot be denied that 
opportunity because of the fact that the 
individual is disabled. The purpose of 
title I and this part is to ensure that 
qualified individuals with disabilities are 
protected from discrimination on the 
basis of disability. 

The ADA uses the term 
"disabilities" rather than the term 
"handicaps" used in the Rehabilitation 
Act of 1973, 29 U.S.C. 701-796. 
Substantively, these terms are equivalent. 
As noted by the House Committee on the 
Judiciary, "[t]he use of the term 
'disabilities' instead of the term 
'handicaps' reflects the desire of the 
Committee to use the most current 
terminology. It reflects the preference of 
persons with disabilities to use that term 
rather than 'handicapped' as used in 
previous laws, such as the Rehabilitation 
Act of 1973 * * *." H.R. Rep. No. 485 
part 3, lOlst Cong., 2d Sess. 26-27 
(1990) (hereinafter House Judiciary 
Report); see also S. Rep. No. 116, 10 I st 
Cong., 1st Sess. 21 (1989) (hereinafter 
Senate Report); H.R. Rep. No. 485 part 
2, 10lst Cong., 2d Sess. 50-51 (1990) 
[hereinafter House Labor Report]. 

The use of the term "Americans" in 
the title of the ADA is not intended to 
imply that the Act only applies to United 
States citizens. Rather, the ADA protects 
all qualified individuals with disabilities, 
regardless of their citizenship status or 
nationality. 

Section 1630.l(b) and (c) Applicability and 
Construction 

Unless expressly stated otherwise, 
the standards applied in the ADA are not 
intended to be lesser than the standards 
applied under the Rehabilitation Act of 
1973. 

The ADA does not preempt any 
federal Jaw, or any state or local law, 
that grants to individuals with disabilities 
protection greater than or equivalent to 

Page 10 • App. Ill 

Appendix Ill 

that provided by the ADA. This means 
that the existence of a lesser standard of 
protection to individuals with disabilities 
under the ADA will not provide a 
defense to failing to meet a higher 
standard under another Jaw. Thus, for 
example, title I of the ADA would not be 
a defense to failing to collect information 
required to satisfy the affirmative action 
requirements of section 503 of the 
Rehabilitation Act. On the other hand, 
the existence of a lesser standard under 
another law will not provide a defense to 
failing to meet a higher standard under 
the ADA. See House Labor Report at 
135; House Judiciary Report at 69-70. 

This also means that an individual 
with a disability could choose to pursue 
claims under a state discrimination or 
tort law that does not confer greater 
substantive rights, or even confers fewer 
substantive rights, if the potential 
available remedies would be greater than 
those available under the ADA and this 
part. The ADA does not restrict an 
individual with a disability from pursuing 
such claims in addition to charges 
brought under this part. House Judiciary 
at 69-70. 

The ADA does not automatically 
preempt medical standards or safety 
requirements established by federal law 
or regulations. It does not preempt state, 
county, or local laws, ordinances or 
regulations that are consistent with this 
part, and are designed to protect the 
public health from individuals who pose 
a direct threat, that cannot be eliminated 
or reduced by reasonable 
accommodation, to the health or safety of 
others. However, the ADA does preempt 
inconsistent requirements established by 
state or local law for safety or security 
sensitive positions. See Senate Report at 
27; House Labor Report at 57. 

An employer allegedly in violation 
of this part cannot successfully defend its 
actions by relying on the obligation to 
comply with the requirements of any 
state or local law that imposes 
prohibitions or limitations on the 
eligibility of qualified individuals with 
disabilities to practice any occupation or 
profession. For example, suppose a 
municipality has an ordinance that 
prohibits individuals with tuberculosis 
from teaching school children. If an 
individual with dormant tuberculosis 
challenges a private school's refusal to 
hire him or her because of the 
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tuberculosis, the private school would not 
be able to rely on the city ordinance as a 
defense under the ADA. 

Sections 1630.2(a)-(f) Commission, 
Covered Entity, etc. 

The definitions section of part 1630 
includes several terms that are identical, 
or almost identical, to the terms found in 
title VII of the Civil Rights Act of 1964. 
Among these terms are "Commission," 
"Person," "State," and "Employer." 
These terms are to be given the same 
meaning under the ADA that they are 
given under title VII. 

In general, the term "employee" has 
the same meaning that it is given under 
title VII. However, the ADA's definition 
of "employee" does not contain an 
exception, as does title VII, for elected 
officials and their personal staffs. It 
should be further noted that all state and 
local governments are covered by title II 
of the ADA whether or not they are also 
covered by this part. Title II, which is 
enforced by the Department of Justice, 
becomes effective on January 26, 1992. 
See 28 CFR part 35. 

The term "covered entity" is not 
found in title VII. However, the title VII 
definitions of the entities included in the 
term "covered entity" (e.g., employer, 
employment agency, etc.) are applicable 
to the ADA. 

Section 1630.2(g) Disability 
In addition to the term "covered 

entity," there are several other terms that 
are unique to the ADA. The first of these 
is the term "disability." Congress adopted 
the definition of this term from the 
Rehabilitation Act definition of the term 
"individual with handicaps." By so 
doing, Congress intended that the 
relevant caselaw developed under the 
Rehabilitation Act be generally 
applicable to the term "disability" as 
used in the ADA. Senate Report at 21; 
House Labor Report at 50; House 
Judiciary Report at 27. 

The definition of the term 
"disability" is divided into three parts. 
An individual must satisfy at least one of 
these parts in order to be considered an 
individual with a disability for purposes 
of this part. An individual is considered 
to have a "disability" if that individual 
either (1) has a physical or mental 
impairment which substantially limits 
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one or more of that person's major life 
activities, (2) has a record of such an 
impairment, or, (3) is regarded by the 
covered entity as having such an 
impairment. To understand the meaning 
of the term "disability," it is necessary to 
understand, as a preliminary matter, what 
is meant by the terms "physical or 
mental impairment," "major life 
activity," and "substantially limits." Each 
of these terms is discussed below. 

Section 1630.2(h) Physical or Mental 
Impairment 

This term adopts the definition of 
the term "physical or mental impairment" 
found in the regulations implementing 
section 504 of the Rehabilitation Act at 
34 CFR part 104. It defines physical or 
mental impairment as any physiological 
disorder or condition, cosmetic 
disfigurement, or anatomical loss 
affecting one or more of several body 
systems, or any mental or psychological 
disorder. 

The existence of an impairment is to 
be determined without regard to 
mitigating measures such as medicines, 
or assistive or prosthetic devices. See 
Senate Report at 23, House Labor Report 
at 52, House Judiciary Report at 28. For 
example, an individual with epilepsy 
would be considered to have an 
impairment even if the symptoms of the 
disorder were completely controlled by 
medicine. Similarly, an individual with 
hearing loss would be considered to have 
an impairment even if the condition were 
correctable through the use of a hearing 
aid. 

It is important to distinguish 
between conditions that are impairments 
and physical, psychological, 
environmental, cultural and economic 
characteristics that are not impairments. 
The definition of the term "impairment" 
does not include physical characteristics 
such as eye color, hair color, left-
handedness, or height, weight or muscle 
tone that are within "normal" range and 
are not the result of a physiological 
disorder. The definition, likewise, does 
not include characteristic predisposition 
to illness or disease. Other conditions, 
such as pregnancy, that are not the result 
of a physiological disorder are also not 
impairments. Similarly, the definition 
does not include common personality 
traits such as poor judgment or a quick 
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temper where these are not symptoms of 
a mental or psychological disorder. 
Environmental, cultural, or economic 
disadvantages such as poverty, lack of 
education or a prison record are not 
impairments. Advanced age, in and of 
itself, is also not an impairment. 
However, various medical conditions 
commonly associated with age, such as 
hearing loss, osteoporosis, or arthritis 
would constitute impairments within the 
meaning of this part. See Senate Report 
at 22-23; House Labor Report at 51-52; 
House Judiciary Report at 28-29. 

Section 1630.2(i) Major Life Activities 
This term adopts the definition of 

the term "major life activities" found in 
the regulations implementing section 504 
of the Rehabilitation Act at 34 CFR part 
I 04. "Major life activities" are those 
basic activities that the average person in 
the general population can perform with 
little or no difficulty. Major life activities 
include caring for oneself, performing 
manual tasks, walking, seeing, hearing, 
speaking, breathing, learning, and 
working. This list is not exhaustive. For 
example, other major life activities 
include, but are not limited to, sitting, 
standing, lifting, reaching. See Senate 
Report at 22; House Labor Report at 52; 
House Judiciary Report at 28. 

Section 1630.2(j) Substantially Limits 
Determining whether a physical or 

mental impairment exists is only the first 
step in determining whether or not an 
individual is disabled. Many impairments 
do not impact an individual's life to the 
degree that they constitute disabling 
impairments. An impairment rises to the 
level of disability if the impairment 
substantially limits one or more of the 
individual's major life activities. Multiple 
impairments that combine to substantially 
limit one or more of an individual's 
major life activities also constitute a 
disability. 

The ADA and this part, like the 
Rehabilitation Act of 1973, do not 
attempt a "laundry list" of impairments 
that are "disabilities." The determination 
of whether an individual has a disability 
is not necessarily based on the name or 
diagnosis of the impairment the person 
has, but rather on the effect of that 
impairment on the life of the individual. 
Some impairments may be disabling for 
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particular individuals but not for others, 
depending on the stage of the disease or 
disorder, the presence of other 
impairments that combine to make the 
impairment disabling or any number of 
other factors. 

Other impairments, however, such as 
HIV infection, are inherently 
substantially limiting. 

On the other hand, temporary, non-
chronic impairments of short duration, 
with little or no long term or permanent 
impact, are usually not disabilities. Such 
impairments may include, but are not 
limited to, broken limbs, sprained joints, 
concussions, appendicitis, and influenza. 
Similarly, except in rare circumstances, 
obesity is not considered a disabling 
impairment. 

An impairment that prevents an 
individual from performing a major life 
activity substantially limits that major 
life activity. For example, an individual 
whose legs are paralyzed is substantially 
limited in the major life activity of 
walking because he or she is unable, due 
to the impairment, to perform that major 
life activity. 

Alternatively, an impairment is 
substantially limiting if it significantly 
restricts the duration, manner or 
condition under which an individual can 
perform a particular major life activity as 
compared to the average person in the 
general population's ability to perform 
that same major life activity. Thus, for 
example, an individual who, because of 
an impairment, can only walk for very 
brief periods of time would be 
substantially limited in the major life 
activity of walking. An individual who 
uses artificial legs would likewise be 
substantially limited in the major life 
activity of walking because the 
individual is unable to walk without the 
aid of prosthetic devices. Similarly, a 
diabetic who without insulin would lapse 
into a coma would be substantially 
limited because the individual cannot 
perform major life activities without the 
aid of medication. See Senate Report at 
23; House Labor Report at 52. It should 
be noted that the term "average person" 
is not intended to imply a precise 
mathematical "average." 

Part 1630 notes several factors that 
should be considered in making the 
determination of whether an impairment 
is substantially limiting. These factors 
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occupational classifications that indicate 
the approximate number of jobs (e.g., 
"few," "many," "most") from which an 
individual would be excluded because of 
an impairment. 

If an individual has a "mental or 
physical impairment" that "substantially 
limits" his or her ability to perform one 
or more "major life activities," that 
individual will satisfy the first part of the 
regulatory definition of "disability" and 
will be considered an individual with a 
disability. An individual who satisfies 
this first part of the definition of the term 
"disability" is not required to 
demonstrate that he or she satisfies either 
of the other parts of the definition. 
However, if an individual is unable to 
satisfy this part of the definition, he or 
she may be able to satisfy one of the 
other parts of the definition. 

Section 1630.2(k) Record of a Substantially 
Limiting Condition 

The second part of the definition 
provides that an individual with a record 
of an impairment that substantially limits 
a major life activity is an individual with 
a disability. The intent of this provision, 
in part, is to ensure that people are not 
discriminated against because of a 
history of disability. For example, this 
provision protects former cancer patients 
from discrimination based on their prior 
medical history. This provision also 
ensures that individuals are not 
discriminated against because they have 
been misclassified as disabled. For 
example, individuals misclassified as 
learning disabled are protected from 
discrimination on the basis of that 
erroneous classification. Senate Report at 
23; House Labor Report at 52-53; House 
Judiciary Report at 29. 

This part of the definition is 
satisfied if a record relied on by an 
employer indicates that the individual has 
or has had a substantially limiting 
impairment. The impairment indicated in 
the record must be an impairment that 
would substantially limit one or more of 
the individual's major life activities. 
There are many types of records that 
could potentially contain this 
information, including but not limited to, 
education, medical, or employment 
records. 

The fact that an individual has a 
record of being a disabled veteran, or of 
disability retirement, or is classified as 
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disabled for other purposes does not 
guarantee that the individual will satisfy 
the definition of "disability" under part 
1630. Other statutes, regulations and 
programs may have a definition of 
"disability" that is not the same as the 
definition set forth in the ADA and 
contained in part 1630. Accordingly, in 
order for an individual who has been 
classified in a record as "disabled" for 
some other purpose to be considered 
disabled for purposes of part 1630, the 
impairment indicated in the record must 
be a physical or mental impairment that 
substantially limits one or more of the 
individual's major life activities. 

Section 1630.2(1) Regarded as 
Substantially Limited in a Major Life 
Activity 

If an individual cannot satisfy either 
the first part of the definition of 
"disability" or the second "record of' 
part of the definition, he or she may be 
able to satisfy the third part of the 
definition. The third part of the definition 
provides that an individual who is 
regarded by an employer or other 
covered entity as having an impairment 
that substantially limits a major life 
activity is an individual with a disability. 

There are three different ways in 
which an individual may satisfy the 
definition of "being regarded as having a 
disability": 

( 1) The individual may have an 
impairment which is not substantially 
limiting but is perceived by the employer 
or other covered entity as constituting a 
substantially limiting impairment; 

(2) The individual may have an 
impairment which is only substantially 
limiting because of the attitudes of others 
toward the impairment; or 

(3) The individual may have no 
impairment at all but is regarded by the 
employer or other covered entity as 
having a substantially limiting 
impairment. 

Senate Report at 23; House Labor 
Report at 53; House Judiciary Report at 
29. 

An individual satisfies the first part 
of this definition if the individual has an 
impairment that is not substantially 
limiting, but the covered entity perceives 
the impairment as being substantially 
limiting. For example, suppose an 
employee has controlled high blood 
pressure that is not substantially limiting. 
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If an employer reassigns the individual to 
less strenuous work because of 
unsubstantiated fears that the individual 
will suffer a heart attack if he or she 
continues to perform strenuous work, the 
employer would be regarding the 
individual as disabled. 

An individual satisfies the second 
part of the "regarded as" definition if the 
individual has an impairment that is only 
substantially limiting because of the 
attitudes of others toward the condition. 
For example, an individual may have a 
prominent facial scar or disfigurement, or 
may have a condition that periodically 
causes an involuntary jerk of the head 
but does not limit the individual's major 
life activities. If an employer 
discriminates against such an individual 
because of the negative reactions of 
customers, the employer would be 
regarding the individual as disabled and 
acting on the basis of that perceived 
disability. See Senate Report at 24; 
House Labor Report at 53; House 
Judiciary Report at 30-31. 

An individual satisfies the third part 
of the "regarded as" definition of 
"disability" if the employer or other 
covered entity erroneously believes the 
individual has a substantially limiting 
impairment that the individual actually 
does not have. This situation could 
occur, for example, if an employer 
discharged an employee in response to a 
rumor that the employee is infected with 
Human Immunodeficiency Virus (HIV). 
Even though the rumor is totally 
unfounded and the individual has no 
impairment at all, the individual is 
considered an individual with a disability 
because the employer perceived of this 
individual as being disabled. Thus, in 
this example, the employer, by 
discharging this employee, is 
discriminating on the basis of disability. 

The rationale for the "regarded as" 
part of the definition of disability was 
articulated by the Supreme Court in the 
context of the Rehabilitation Act of 1973 
in School Board of Nassau County v. 
Arline, 480 U.S. 273 (1987). The Court 
noted that, although an individual may 
have an impairment that does not in fact 
substantially limit a major life activity, 
the reaction of others may prove just as 
disabling. "Such an impairment might 
not diminish a person's physical or 
mental capabilities, but could 
nevertheless substantially limit that 
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person's ability to work as a result of the is qualified for a certified public If the individual who holds the ( 
negative reactions of others to the accountant (CPA) position is to examine position is actually required to perform 
impairment." 480 U.S. at 283. The Court the individual's credentials to determine the function the employer asserts is an concluded that by including "regarded whether the individual is a licensed CPA. essential function, the inquiry will then as" in the Rehabilitation Act's definition, This is sometimes referred to in the center around whether removing the "Congress acknowledged that society's Rehabilitation Act caselaw as function would fundamentally alter that accumulated myths and fears about determining whether the individual is position. This determination of whether disability and diseases are as "otherwise qualified" for the position. or not a particular function is essential handicapping as are the physical See Senate Report at 33; House Labor will generally include one or more of the limitations that flow from actual Report at 64-65. (See §1630.9 Not 
impairment." 480 U.S. at 284. Making Reasonable Accommodation) . following factors listed in part 1630. 

An individual rejected from a job The second step is to determine The first factor is whether the 
because of the "myths, fears and whether or not the individual can position exists to perform a particular 
stereotypes" associated with disabilities perform the essential functions of the function. For example, an individual may 
would be covered under this part of the position held or desired, with or without be hired to proofread documents. The 
definition of disability, whether or not reasonable accommodation. The purpose ability to proofread the documents would 
the employer's or other covered entity ' s of this second step is to ensure that then be an essential function, since this is 
perception were shared by others in the individuals with disabilities who can the only reason the position exists. 
field and whether or not the individual's perform the essential functions of the The second factor in determining 
actual physical or mental condition position held or desired are not denied whether a function is essential is the 
would be considered a disability under employment opportunities because they number of other employees available to 
the first or second part of this definition. are not able to perform marginal perform that job function or among 
As the legislative history notes, functions of the position. House Labor whom the performance of that job 
sociologists have identified common Report at 55. function can be distributed. This may be 
attitudinal barriers that frequently result The determination of whether an a factor either because the total number 
in employers excluding individuals with individual with a disability is qualified is of available employees is low, or because 
disabilities. These include concerns to be made at the time of the of the fluctuating demands of the 
regarding productivity, safety, insurance, employment decision. This determination business operation. For example, if an 
liability, attendance, cost of should be based on the capabilities of the employer has a relatively small number 
accommodation and accessibility, individual with a disability at the time of of available employees for the volume of ( ) workers' compensation costs, and the employment decision, and should not work to be performed, it may be 
acceptance by coworkers and customers. be based on speculation that the necessary that each employee perform a 

Therefore, if an individual can show employee may become unable in the multitude of different functions. 
that an employer or other covered entity future or may cause increased health Therefore, the performance of those 
made an employment decision because of insurance premiums or workers functions by each employee becomes 
a perception of disability based on compensation costs. more critical and the options for 
"myth, fear or stereotype," the individual reorganizing the work become more 
will satisfy the "regarded as" part of the Section 1630.2(n) Essential Functions limited. In such a situation, functions that 
definition of disability. If the employer The determination of which might not be essential if there were a 
cannot articulate a non-discriminatory functions are essential may be critical to larger staff may become essential 
reason for the employment action, an the determination of whether or not the because the staff size is small compared 
inference that the employer is acting on individual with a disability is qualified. to the volume of work that has to be 
the basis of "myth, fear or stereotype" The essential functions are those done. See Treadwell v. Alexander, 707 
can be drawn. functions that the individual who holds F.2d 473 (11th Cir. 1983). 

the position must be able to perform A similar situation might occur in a 
Section 1630.2(m) Qualified Individual unaided or with the assistance of a larger work force if the workflow follows 
With a Disability reasonable accommodation. a cycle of heavy demand for labor 

The ADA prohibits discrimination The inquiry into whether a particular intensive work followed by low demand 
on the basis of disability against function is essential initially focuses on periods. This type of workflow might 
qualified individuals with disabilities. whether the employer actually requires also make the performance of each 
The determination of whether an function during the peak periods more 
individual with a disability is "qualified" employees in the position to perform the critical and might limit the employer's 
should be made in two steps. The first functions that the employer asserts are flexibility in reorganizing operating 
step is to determine if the individual essential. For example, an employer may procedures. See Dex/er v. Tisch, 660 F. 
satisfies the prerequisites for the position, state that typing is an essential function Supp. 1418 (D. Conn. 1987). 
such as possessing the appropriate of a position. If, in fact, the employer The third factor is the degree of 
educational background, employment has never required any employee in that expertise or skill required to perform the 
experience, skills, licenses, etc. For particular position to type, this will be function. In certain professions and 
example, the first step in determining evidence that typing is not actually an highly skilled positions the employee is 
whether an accountant who is paraplegic essential function of the position. hired for his or her expertise or ability to ( 
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perform the particular function. In such a 
situation, the performance of that 
specialized task would be an essential 
function. 

Whether a particular function is 
essential is a factual determination that 
must be made on a case by case basis. In 
determining whether or not a particular 
function is essential, all relevant 
evidence should be considered. Part 1630 
lists various types of evidence, such as 
an established job description, that 
should be considered in determining 
whether a particular function is essential. 
Since the list is not exhaustive, other 
relevant evidence may also be presented. 
Greater weight will not be granted to the 
types of evidence included on the list 
than to the types of evidence not listed. 

Although part 1630 does not require 
employers to develop or maintain job 
descriptions, written job descriptions 
prepared before advertising or 
interviewing applicants for the job, as 
well as the employer's judgment as to 
what functions are essential are among 
the relevant evidence to be considered in 
determining whether a particular function 
is essential. The terms of a collective 
bargaining agreement are also relevant to 
the determination of whether a particular 
function is essential. The work 
experience of past employees in the job 
or of current employees in similar jobs is 
likewise relevant to the determination of 
whether a particular function is essential. 
See H.R. Conf. Rep. No. 101-596, lOlst 
Cong., 2d Sess. 58 (1990) [hereinafter 
Conference Report]; House Judiciary 
Report at 33-34. See also Hall v. U.S. 
Postal Service, 857 F.2d 1073 (6th Cir. 
1988). 

The time spent performing the 
particular function may also be an 
indicator of whether that function is 
essential. For example, if an employee 
spends the vast majority of his or her 
time working at a cash register, this 
would be evidence that operating the 
cash register is an essential function . The 
consequences of failing to require the 
employee to perform the function may be 
another indicator of whether a particular 
function is essential. For example, 
although a firefighter may not regularly 
have to carry an unconscious adult out of 
a burning building, the consequence of 
failing to require the firefighter to be 
able to perform this function would be 
serious. 
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It is important to note that the 
inquiry into essential functions is not 
intended to second guess an employer's 
business judgment with regard to 
production standards, whether qualitative 
or quantitative, nor to require employers 
to lower such standards. (See § 1630.10 
Qualification Standards, Tests and Other 
Selection Criteria). If an employer 
requires its typists to be able to 
accurately type 75 words per minute, it 
will not be called upon to explain why an 
inaccurate work product, or a typing 
speed of 65 words per minute, would not 
be adequate. Similarly, if a hotel requires 
its service workers to thoroughly clean 
16 rooms per day, it will not have to 
explain why it requires thorough 
cleaning, or why it chose a 16 room 
rather than a 10 room requirement. 
However, if an employer does require 
accurate 75 word per minute typing or 
the thorough cleaning of 16 rooms, it 
will have to show that it actually imposes 
such requirements on its employees in 
fact , and not simply on paper. It should 
also be noted that, if it is alleged that the 
employer intentionally selected the 
particular level of production to exclude 
individuals with disabilities, the 
employer may have to offer a legitimate, 
nondiscriminatory reason for its 
selection. 

Section 1630.2( o) Reasonable 
Accommodation 

An individual is considered a 
"qualified individual with a disability" if 
the individual can perform the essential 
functions of the position held or desired 
with or without reasonable 
accommodation. In general, an 
accommodation is any change in the 
work environment or in the way things 
are customarily done that enables an 
individual with a disability to enjoy 
equal employment opportunities. There 
are three categories of reasonable 
accommodation. These are (I) 
accommodations that are required to 
ensure equal opportunity in the 
application process; (2) accommodations 
that enable the employer's employees 
with disabilities to perform the essential 
functions of the position held or desired; 
and (3) accommodations that enable the 
employer's employees with disabilities to 
enjoy equal benefits and privileges of 
employment as are enjoyed by employees 
without disabilities. It should be noted 
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that nothing in this part prohibits 
employers or other covered entities from 
providing accommodations beyond those 
required by this part. 

Part 1630 lists the examples, 
specified in title I of the ADA, of the 
most common types of accommodation 
that an employer or other covered entity 
may be required to provide. There are 
any number of other specific 
accommodations that may be appropriate 
for particular situations but are not 
specifically ·mentioned in this listing. 
This listing is not intended to be 
exhaustive of accommodation 
possibilities . For example, other 
accommodations could include permitting 
the use of accrued paid leave or 
providing additional unpaid leave for 
necessary treatment, making employer 
provided transportation accessible, and 
providing reserved parking spaces. 
Providing personal assistants, such as a 
page turner for an employee with no 
hands or a travel attendant to act as a 
sighted guide to assist a blind employee 
on occasional business trips, may also be 
a reasonable accommodation. Senate 
Report at 31; House Labor Report at 62; 
House Judiciary Report at 39. 

It may also be a reasonable 
accommodation to permit an individual 
with a disability the opportunity to 
provide and utilize equipment, aids or 
services that an employer is not required 
to provide as a reasonable 
accommodation. For example, it would 
be a reasonable accommodation for an 
employer to permit an individual who is 
blind to use a guide dog at work, even 
though the employer would not be 
required to provide a guide dog for the 
employee. 

The accommodations included on 
the list of reasonable accommodations 
are generally self explanatory. However, 
there are a few that require further 
explanation. One of these is the 
accommodation of making existing 
facilities used by employees readily 
accessible to, and usable by, individuals 
with disabilities. This accommodation 
includes both those areas that must be 
accessible for the employee to perform 
essential job functions, as well as non-
work areas used by the employer's 
employees for other purposes. For 
example, accessible break rooms, lunch 
rooms, training rooms, restrooms etc., 
may be required as reasonable 
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accommodations. 
Another of the potential 

accommodations listed is "job 
restructuring." An employer or other 
covered entity may restructure a job by 
reallocating or redistributing 
nonessential, marginal job functions. For 
example, an employer may have two 
jobs, each of which entails the 
performance of a number of marginal 
functions. The employer hires a qualified 
individual with a disability who is able 
to perform some of the marginal 
functions of each job but not all of the 
marginal functions of either job. As an 
accommodation, the employer may 
redistribute the marginal functions so that 
all of the marginal functions that the 
qualified individual with a disability can 
perform are made a part of the position 
to be filled by the qualified individual 
with a disability. The remaining marginal 
functions that the individual with a 
disability cannot perform would then be 
transferred to the other position. See 
Senate Report at 31; House Labor Report 
at 62. 

An employer or other covered entity 
is not required to reallocate essential 
functions. The essential functions are by 
definition those that the individual who 
holds the job would have to perform, 
with or without reasonable 
accommodation, in order to be 
considered qualified for the position. For 
example, suppose a security guard 
position requires the individual who 
holds the job to inspect identification 
cards. An employer would not have to 
provide an individual who is legally 
blind with an assistant to look at the 
identification cards for the legally blind 
employee. In this situation the assistant 
would be performing the job for the 
individual with a disability rather than 
assisting the individual to perform the 
job. See Coleman v. Darden, 595 F.2d 
533 (10th Cir. 1979). 

An employer or other covered entity 
may also restructure a job by altering 
when and/or how an essential function is 
performed. For example, an essential 
function customarily performed in the 
early morning hours may be rescheduled 
until later in the day as a reasonable 
accommodation to a disability that 
precludes performance of the function at 
the customary hour. Likewise, as a 
reasonable accommodation, an employee 
with a disability that inhibits the ability 
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to write, may be permitted to 
computerize records that were 
customarily maintained manually. 

Reassignment to a vacant position is 
also listed as a potential reasonable 
accommodation. In general, reassignment 
should be considered only when 
accommodation within the individual's 
current position would pose an undue 
hardship. Reassignment is not available 
to applicants. An applicant for a position 
must be qualified for, and be able to 
perform the essential functions of, the 
position sought with or without 
reasonable accommodation. 

Reassignment may not be used to 
limit, segregate, or otherwise 
discriminate against employees with 
disabilities by forcing reassignments to 
undesirable positions or to designated 
offices or facilities. Employers should 
reassign the individual to an equivalent 
position, in terms of pay, status, etc., if 
the individual is qualified, and if the 
position is vacant within a reasonable 
amount of time. A "reasonable amount of 
time" should be determined in light of 
the totality of the circumstances. As an 
example, suppose there is no vacant 
position available at the time that an 
individual with a disability requests 
reassignment as a reasonable 
accommodation. The employer, however, 
knows that an equivalent position for 
which the individual is qualified, will 
become vacant next week. Under these 
circumstances, the employer should 
reassign the individual to the position 
when it becomes available. 

An employer may reassign an 
individual to a lower graded position if 
there are no accommodations that would 
enable the employee to remain in the 
current position and there are no vacant 
equivalent positions for which the 
individual is qualified with or without 
reasonable accommodation. An employer, 
however, is not required to maintain the 
reassigned individual with a disability at 
the salary of the higher graded position if 
it does not so maintain reassigned 
employees who are not disabled. It 
should also be noted that an employer is 
not required to promote an individual 
with a disability as an accommodation. 
See Senate Report at 31-32; House Labor 
Report at 63. 

The determination of which 
accommodation is appropriate in a 
particular situation involves a process in 
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which the employer and employee 
identify the precise limitations imposed 
by the disability and explore potential 
accommodations that would overcome 
those limitations. This process is 
discussed more fully in §1630.9 Not 
Making Reasonable Accommodation. 

Section 1630.2(p) Undue Hardship 
An employer or other covered entity 

is not required to provide an 
accommodation that will impose an 
undue hardship on the operation of the 
employer's or other covered entity's 
business. The term "undue hardship" 
means significant difficulty or expense 
in, or resulting from, the provision of the 
accommodation. The "undue hardship" 
provision takes into account the financial 
realities of the particular employer or 
other covered entity. However, the 
concept of undue hardship is not limited 
to financial difficulty. "Undue hardship" 
refers to any accommodation that would 
be unduly costly, extensive, substantial, 
or disruptive, or that would 
fundamentally alter the nature or 
operation of the business. See Senate 
Report at 35; House Labor Report at 67. 

For example, suppose an individual 
with a disabling visual impairment that 
makes it extremely difficult to see in dim 
lighting applies for a position as a waiter 
in a nightclub and requests that the club 
be brightly lit as a reasonable 
accommodation. Although the individual 
may be able to perform the job in bright 
lighting, the nightclub will probably be 
able to demonstrate that that particular 
accommodation, though inexpensive, 
would impose an undue hardship if the 
bright lighting would destroy the 
ambience of the nightclub and/or make it 
difficult for the customers to see the 
stage show. The fact that that particular 
accommodation poses an undue hardship, 
however, only means that the employer is 
not required to provide that 
accommodation. If there is another 
accommodation that will not create an 
undue hardship, the employer would be 
required to provide the alternative 
accommodation. 

An employer's claim that the cost of 
a particular accommodation will impose 
an undue hardship will be analyzed in 
light of the factors outlined in part 1630. 
In part, this analysis requires a 
determination of whose financial 
resources should be considered in 
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deciding whether the accommodation is 
unduly costly. In some cases the 
financial resources of the employer or 
other covered entity in its entirety should 
be considered in determining whether the 
cost of an accommodation poses an 
undue hardship. In other cases, 
consideration of the financial resources 
of the employer or other covered entity 
as a whole may be inappropriate because 
it may not give an accurate picture of the 
financial resources available to the 
particular facility that will actually be 
required to provide the accommodation. 
See House Labor Report at 68-69; House 
Judiciary Report at 40-41; see also 
Conference Report at 56-57. 

If the employer or other covered 
entity asserts that only the financial 
resources of the facility where the 
individual will be employed should be 
considered, part 1630 requires a factual 
determination of the relationship between 
the employer or other covered entity and 
the facility that will provide the 
accommodation. As an example, suppose 
that an independently owned fast food 
franchise that receives no money from 
the franchisor refuses to hire an 
individual with a hearing impairment 
because it asserts that it would be an 
undue hardship to provide an interpreter 
to enable the individual to participate in 
monthly staff meetings. Since the 
financial relationship between the 
franchisor and the franchise is limited to 
payment of an annual franchise f:.:e, only 
the financial resources of the franchise 
would be considered in determining 
whether or not providing the 
accommodation would be an undue 
hardship. See House Labor Report at 68; 
House Judiciary Report at 40. 

If the employer or other covered 
entity can show that the cost of the 
accommodation would impose an undue 
hardship, it would still be required to 
provide the accommodation if the 
funding is available from another source, 
e.g., a state vocational rehabilitation 
agency, or if federal, state or local tax 
deductions or tax credits are available to 
offset the cost of the accommodation. If 
the employer or other covered entity 
receives, or is eligible to receive, monies 
from an external source that would pay 
the entire cost of the accommodation, it 
cannot claim cost as an undue hardship. 
In the absence of such funding, the 
individual with a disability requesting the 
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accommodation should be given the 
option of providing the accommodation 
or of paying that portion of the cost 
which constitutes the undue hardship on 
the operation of the business. To the 
extent that such monies pay or would pay 
for only part of the cost of the 
accommodation, only that portion of the 
cost of the accommodation that could not 
be recovered - the final net cost to the 
entity - may be considered in 
determining undue hardship. (See 
§1630.9 Not Making Reasonable 
Accommodation). See Senate Report at 
36; House Labor Report at 69. 

Section 1630.2(r) Direct Threat 
An employer may require, as a 

qualification standard, that an individual 
not pose a direct threat to the health or 
safety of himself/herself or others. Like 
any other qualification standard, such a 
standard must apply to all applicants or 
employees and not just to individuals 
with disabilities. If, however, an 
individual poses a direct threat as a result 
of a disability, the employer must 
determine whether a reasonable 
accommodation would either eliminate 
the risk or reduce it to an acceptable 
level. If no accommodation exists that 
would either eliminate or reduce the risk, 
the employer may refuse to hire an 
applicant or may discharge an employee 
who poses a direct threat. 

An employer, however, is not 
permitted to deny an employment 
opportunity to an individual with a 
disability merely because of a slightly 
increased risk. The risk can only be 
considered when it poses a significant 
risk, i.e., high probability, of substantial 
harm; a speculative or remote risk is 
insufficient. See Senate Report at 27; 
House Report Labor Report at 56-57; 
House Judiciary Report at 45. 

Determining whether an individual 
poses a significant risk of substantial 
harm to others must be made on a case 
by case basis. The employer should 
identify the specific risk posed by the 
individual. For individuals with mental or 
emotional disabilities, the employer must 
identify the specific behavior on the part 
of the individual that would pose the 
direct threat. For individuals with 
physical disabilities, the employer must 
identify the aspect of the disability that 
would pose the direct threat. The 
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employer should then consider the four 
factors listed in part 1630: 

(1) The duration of the risk; 
(2) The nature and severity of the 

potential harm; 
(3) The likelihood that the potential 

harm will occur; and 
(4) The imminence of the potential 

harm. 
Such consideration must rely on 

objective, factual evidence - not on 
subjective perceptions, irrational fears, 
patronizing attitudes, or stereotypes -
about the nature or effect of a particular 
disability, or of disability generally. See 
Senate Report at 27; House Labor Report 
at 56-57; House Judiciary Report at 45-
46. See also Strathie v. Department of 
Transportation, 716 F.2d 227 (3d Cir. 
1983). Relevant evidence may include 
input from the individual with a 
disability, the experience of the 
individual with a disability in previous 
similar positions, and opinions of 
medical doctors, rehabilitation 
counselors, or physical therapists who 
have expertise in the disability involved 
and/or direct knowledge of the individual 
with the disability. 

An employer is also permitted to 
require that an individual not pose a 
direct threat of harm to his or her own 
safety or health. If performing the 
particular functions of a job would result 
in a high probability of substantial harm 
to the individual, the employer could 
reject or discharge the individual unless a 
reasonable accommodation that would 
not cause an undue hardship would avert 
the harm. For example, an employer 
would not be required to hire an 
individual, disabled by narcolepsy, who 
frequently and unexpectedly loses 
consciousness for a carpentry job the 
essential functions of which require the 
use of power saws and other dangerous 
equipment, where no accommodation 
exists that will reduce or eliminate the 
risk. 

The assessment that there exists a 
high probability of substantial harm to 
the individual, like the assessment that 
there exists a high probability of 
substantial harm to others, must be 
strictly based on valid medical analyses 
and/or on other objective evidence. This 
determination must be based on 
individualized factual data, using the 
factors discussed above, rather than on 
stereotypic or patronizing assumptions 
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and must consider potential reasonable 
accommodations. Generalized fears about 
risks from the employment environment, 
such as exacerbation of the disability 
caused by stress, cannot be used by an 
employer to disqualify an individual with 
a disability. For example, a law firm 
could not reject an applicant with a 
history of disabling mental illness based 
on a generalized fear that the stress of 
trying to make partner might trigger a 
relapse of the individual's mental illness. 
Nor can generalized fears about risks to 
individuals with disabilities in the event 
of an evacuation or other emergency be 
used by an employer to disqualify an 
individual with a disability. See Senate 
Report at 56; House Labor Report at 73-
74; House Judiciary Report at 45. See 
also Mantolete v. Bolger, 767 F.2d 1416 
(9th Cir. 1985); Bentivegna v. U.S. 
Department of Labor, 694 F.2d 619 (9th 
Cir. 1982). 

Section 1630.3 Exceptions to the 
Definitions of "Disability" and "Qualified 
Individual with a Disability" 

Section 1630.3 (a) through (c) Illegal Use 
of Drugs 

Part 1630 provides that an individual 
currently engaging in the illegal use of 
drugs is not an individual with a 
disability for purposes of this part when 
the employer or other covered entity acts 
on the basis of such use. Illegal use of 
drugs refers both to the use of unlawful 
drugs, such as cocaine, and to the 
unlawful use of prescription drugs . 

Employers, for example, may 
discharge or deny employment to persons 
who illegally use drugs, on the basis of 
such use, without fear of being held 
liable for discrimination. The term 
"currently engaging" is not intended to 
be limited to the use of drugs on the day 
of, or within a matter of days or weeks 
before, the employment action in 
question. Rather, the provision is 
intended to apply to the illegal use of 
drugs that has occurred recently enough 
to indicate that the individual is actively 
engaged in such conduct. See Conference 
Report at 64. 

Individuals who are erroneously 
perceived as engaging in the illegal use 
of drugs, but are not in fact illegally 
using drugs are not excluded from the 
definitions of the terms "disability" and 
"qualified individual with a disability." 
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Individuals who are no longer illegally 
using drugs and who have either been 
rehabilitated successfully or are in the 
process of completing a rehabilitation 
program are, likewise, not excluded from 
the definitions of those terms. The term 
"rehabilitation program" refers to both 
in-patient and out-patient programs, as 
well as to appropriate employee 
assistance programs, professionally 
recognized self-help programs, such as 
Narcotics Anonymous, or other programs 
that provide professional (not necessarily 
medical) assistance and counseling for 
individuals who illegally use drugs. See 
Conference Report at 64; see also House 
Labor Report at 77; House Judiciary 
Report at 4 7. 

It should be noted that this provision 
simply provides that certain individuals 
are not excluded from the definitions of 
"disability" and "qualified individual 
with a disability." Consequently, such 
individuals are still required to establish 
that they satisfy the requirements of 
these definitions in order to be protected 
by the ADA and this part. An individual 
erroneously regarded as illegally using 
drugs, for example, would have to show 
that he or she was regarded as a drug 
addict in order to demonstrate that he or 
she meets the definition of "disability" as 
defined in this part. 

Employers are entitled to seek 
reasonable assurances that no illegal use 
of drugs is occurring or has occurred 
recently enough so that continuing use is 
a real and ongoing problem. The 
reasonable assurances that employers 
may ask applicants or employees to 
provide include evidence that the 
individual is participating in a drug 
treatment program and/or evidence, such 
as drug test results, to show that the 
individual is not currently engaging in 
the illegal use of drugs. An employer, 
such as a law enforcement agency, may 
also be able to impose a qualification 
standard that excludes individuals with a 
history of illegal use of drugs if it can 
show that the standard is job-related and 
consistent with business necessity. (See 
§ 1630.10 Qualification Standards, Tests 
and Other Selection Criteria) See 
Conference Report at 64. 

Section 1630.4 Discrimination Prohibited 
This provision prohibits 

discrimination against a qualified 
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individual with a disability in all aspects 
of the employment relationship. The 
range of employment decisions covered 
by this nondiscrimination mandate is to 
be construed in a manner consistent with 
the regulations implementing section 504 
of the Rehabilitation Act of 1973. 

Part 1630 is not intended to limit the 
ability of covered entities to choose and 
maintain a qualified workforce. 
Employers can continue to use job-
related criteria to select qualified 
employees, and can continue to hire 
employees who can perform the essential 
functions of the job. 

Section 1630.5 limiting, Segregating and 
Classifying 

This provision and the several 
provisions that follow describe various 
specific forms of discrimination that are 
included within the general prohibition of 
§ 1630.4. Covered entities are prohibited 
from restricting the employment 
opportunities of qualified individuals 
with disabilities on the basis of 
stereotypes and myths about the 
individual's disability. Rather, the 
capabilities of qualified individuals with 
disabilities must be determined on an 
individualized, case by case basis. 
Covered entities are also prohibited from 
segregating qualified employees with 
disabilities into separate work areas or 
into separate lines of advancement. 

Thus, for example, it would be a 
violation of this part for an employer to 
limit the duties of an employee with a 
disability based on a presumption of 
what is best for an individual with such a 
disability, or on a presumption about the 
abilities of an individual with such a 
disability. It would be a violation of this 
part for an employer to adopt a separate 
track of job promotion or progression for 
employees with disabilities based on a 
presumption that employees with 
disabilities are uninterested in, or 
incapable of, performing particular jobs. 
Similarly, it would be a violation for an 
employer to assign or reassign (as a 
reasonable accommodation) employees 
with disabilities to one particular office 
or installation, or to require that 
employees with disabilities only use 
particular employer provided non-work 
facilities such as segregated break-rooms, 
lunch rooms, or lounges. It would also be 
a violation of this part to deny 
employment to an applicant or employee 
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with a disability based on generalized 
fears about the safety of an individual 
with such a disability, or based on 
generalized assumptions about the 
absenteeism rate of an individual with 
such a disability. 

In addition, it should also be noted 
that this part is intended to require that 
employees with disabilities be accorded 
equal access to whatever health insurance 
coverage the employer provides to other 
employees. This part does not, however, 
affect pre-existing condition clauses 
included in health insurance policies 
offered by employers. Consequently, 
employers may continue to offer policies 
that contain such clauses, even if they 
adversely affect individuals with 
disabilities, so long as the clauses are not 
used as a subterfuge to evade the 
purposes of this part. 

So, for example, it would be 
permissible for an employer to offer an 
insurance policy that limits coverage for 
certain procedures or treatments to a 
specified number per year. Thus, if a 
health insurance plan provided coverage 
for five blood transfusions a year to all 
covered employees, it would not be 
discriminatory to offer this plan simply 
because a hemophiliac employee may 
require more than five blood transfusions 
annually. However, it would not be 
permissible to limit or deny the 
hemophiliac employee coverage for other 
procedures, such as heart surgery or the 
setting of a broken leg, even though the 
plan would not have to provide coverage 
for the additional blood transfusions that 
may be involved in these procedures. 
Likewise, limits may be placed on 
reimbursements for certain procedures or 
on the types of drugs or procedures 
covered (e.g. limits on the number of 
permitted X-rays or non-coverage of 
experimental drugs or procedures), but 
that limitation must be applied equally to 
individuals with and without disabilities. 
See Senate Report at 28-29; House Labor 
Report at 58-59; House Judiciary Report 
at 36. 

Leave policies or benefit plans that 
are uniformly applied do not violate this 
part simply because they do not address 
the special needs of every individual 
with a disability. Thus, for example, an 
employer that reduces the number of paid 
sick leave days that it will provide to all 
employees, or reduces the amount of 
medical insurance coverage that it will 
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provide to all employees, is not in 
violation of this part, even if the benefits 
reduction has an impact on employees 
with disabilities in need of greater sick 
leave and medical coverage. Benefits 
reductions adopted for discriminatory 
reasons are in violation of this part. See 
Alexander v. Choate, 469 U.S. 287 
(1985). See Senate Report at 85; House 
Labor Report at 137. (See also, the 
discussion at §1630.16(f) Health 
Insurance, Life Insurance, and Other 
Benefit Plans). 

Section 1630.6 Contractual or Other 
Arrangements 

An employer or other covered entity 
may not do through a contractual or 
other relationship what it is prohibited 
from doing directly. This provision does 
not affect the determination of whether 
or not one is a "covered entity" or 
"employer" as defined in § 1630.2. 

This provision only applies to 
situations where an employer or other 
covered entity has entered into a 
contractual relationship that has the 
effect of discriminating against its own 
employees or applicants with disabilities. 
Accordingly, it would be a violation for 
an employer to participate in a 
contractual relationship that results in 
discrimination against the employer's 
employees with disabilities in hiring, 
training, promotion, or in any other 
aspect of the employment relationship. 
This provision applies whether or not the 
employer or other covered entity 
intended for the contractual relationship 
to have the discriminatory effect. 

Part 1630 notes that this provision 
applies to parties on either side of the 
contractual or other relationship. This is 
intended to highlight that an employer 
whose employees provide services to 
others, like an employer whose 
employees receive services, must ensure 
that those employees are not 
discriminated against on the basis of 
disability. For example, a copier 
company whose service representative is 
a dwarf could be required to provide a 
stepstool, as a reasonable 
accommodation, to enable him to 
perform the necessary repairs. However, 
the employer would not be required, as a 
reasonable accommodation, to make 
structural changes to its customer's 
inaccessible premises. 
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The existence of the contractual 
relationship adds no new obligations 
under part 1630. The employer, 
therefore, is not liable through the 
contractual arrangement for any 
discrimination by the contractor against 
the contractors own employees or 
applicants, although the contractor, as an 
employer, may be liable for such 
discrimination. 

An employer or other covered entity, 
on the other hand, cannot evade the 
obligations imposed by this part by 
engaging in a contractual or other 
relationship. For example, an employer 
cannot avoid its responsibility to make 
reasonable accommodation subject to the 
undue hardship limitation through a 
contractual arrangement. See Conference 
Report at 59; House Labor Report at 59-
61; House Judiciary Report at 36-37. 

To illustrate, assume that an 
employer is seeking to contract with a 
company to provide training for its 
employees. Any responsibilities of 
reasonable accommodation applicable to 
the employer in providing the training 
remain with that employer even if it 
contracts with another company for this 
service. Thus, if the training company 
were planning to conduct the training at 
an inaccessible location, thereby making 
it impossible for an employee who uses a 
wheelchair to attend, the employer would 
have a duty to make reasonable 
accommodation unless to do so would 
impose an undue hardship. Under these 
circumstances, appropriate 
accommodations might include (1) 
having the training company identify 
accessible training sites and relocate the 
training program; (2) having the training 
company make the training site 
accessible; (3) directly making the 
training site accessible or providing the 
training company with the means by 
which to make the site accessible; (4) 
identifying and contracting with another 
training company that uses accessible 
sites; or (5) any other accommodation 
that would result in making the training 
available to the employee. 

As another illustration, assume that 
instead of contracting with a training 
company, the employer contracts with a 
hotel to host a conference for its 
employees. The employer will have a 
duty to ascertain and ensure the 
accessibility of the hotel and its 
conference facilities. To fulfill this 
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obligation the employer could, for 
example, inspect the hotel first-hand or 
ask a local disability group to inspect the 
hotel. Alternatively, the employer could 
ensure that the contract with the hotel 
specifies it will provide accessible guest 
rooms for those who need them and that 
all rooms to be used for the conference, 
including exhibit and meeting rooms, are 
accessible. If the hotel breaches this 
accessibility provision, the hotel may be 
liable to the employer, under a non-ADA 
breach of contract theory, for the cost of 
any accommodation needed to provide 
access to the hotel and conference, and 
for any other costs accrued by the 
employer. (In addition, the hotel may 
also be independently liable under title 
III of the ADA). However, this would 
not relieve the employer of its 
responsibility under this part nor shield it 
from charges of discrimination by its 
own employees. See House Labor Report 
at 40; House Judiciary Report at 37. 

Section 1630.8 Relationship or 
Association With an Individual With a 
Disability 

This provision is intended to protect 
any qualified individual, whether or not 
that individual has a disability, from 
discrimination because that person is 
known to have an association or 
relationship with an individual who has a 
known disability. This protection is not 
limited to those who have a familial 
relationship with an individual with a 
disability. 

To illustrate the scope of this 
provision, assume that a qualified 
applicant without a disability applies for 
a job and discloses to the employer that 
his or her spouse has a disability. The 
employer thereupon declines to hire the 
applicant because the employer believes 
that the applicant would have to miss 
work or frequently leave work early in 
order to care for the spouse. Such a 
refusal to hire would be prohibited by 
this provision. Similarly, this provision 
would prohibit an employer from 
discharging an employee because the 
employee does volunteer work with 
people who have AIDS, and the 
employer fears that the employee may 
contract the disease. 

This provision also applies to other 
benefits and privileges of employment. 
For example, an employer that provides 
health insurance benefits to its employees 
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for their dependents may not reduce the 
level of those benefits to an employee 
simply because that employee has a 
dependent with a disability. This is true 
even if the provision of such benefits 
would result in increased health 
insurance costs for the employer. 

It should be noted, however, that an 
employer need not provide the applicant 
or employee without a disability with a 
reasonable accommodation because that 
duty only applies to qualified applicants 
or employees with disabilities. Thus, for 
example, an employee would not be 
entitled to a modified work schedule as 
an accommodation to enable the 
employee to care for a spouse with a 
disability. See Senate Report at 30; 
House Labor Report at 61-62; House 
Judiciary Report at 38-39. 

Section 1630.9 Not Making Reasonable 
Accommodation 

The obligation to make reasonable 
accommodation is a form of non-
discrimination. It applies to all 
employment decisions and to the job 
application process. This obligation does 
not extend to the provision of 
adjustments or modifications that are 
primarily for the personal benefit of the 
individual with a disability. Thus, if an 
adjustment or modification is job-related, 
e.g., specifically assists the individual in 
performing the duties of a particular job, 
it will be considered a type of reasonable 
accommodation. On the other hand, if an 
adjustment or modification assists the 
individual throughout his or her daily 
activities, on and off the job, it will be 
considered a personal item that the 
employer is not required to provide. 
Accordingly, an employer would 
generally not be required to provide an 
employee with a disability with a 
prosthetic limb, wheelchair, or 
eyeglasses. Nor would an employer have 
to provide as an accommodation any 
amenity or convenience that is not job-
related, such as a private hot plate, hot 
pot or refrigerator that is not provided to 
employees without disabilities . See 
Senate Report at 31; House Labor Report 
at 62. 

It should be noted, however, that the 
provision of such items may be required 
as a reasonable accommodation where 
such items are specifically designed or 
required to meet job-related rather than 
personal needs. An employer, for 
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example, may have to provide an ( 
individual with a disabling visual 
impairment with eyeglasses specifically 
designed to enable the individual to use 
the office computer monitors, but that are 
not otherwise needed by the individual 
outside of the office. 

The term "supported employment," 
which has been applied to a wide variety 
of programs to assist individuals with 
severe disabilities in both competitive 
and non-competitive employment, is not 
synonymous with reasonable 
accommodation. Examples of supported 
employment include modified training 
materials, restructuring essential 
functions to enable an individual to 
perform a job, or hiring an outside 
professional ("job coach") to assist in job 
training. Whether a particular form of 
assistance would be required as a 
reasonable accommodation must be 
determined on an individualized, case by 
case basis without regard to whether that 
assistance is referred to as "supported 
employment." For example, an employer, 
under certain circumstances, may be 
required to provide modified training 
materials or a temporary "job coach" to 
assist in the training of a qualified ( 
individual with a disability as a 
reasonable accommodation. However, an 
employer would not be required to 
restructure the essential functions of a 
position to fit the skills of an individual 
with a disability who is not otherwise 
qualified to perform the position, as is 
done in certain supported employment 
programs. See 34 CFR part 363. It 
should be noted that it would not be a 
violation of this part for an employer to 
provide any of these personal 
modifications or adjustments , or to 
engage in supported employment or 
similar rehabilitative programs. 

The obligation to make reasonable 
accommodation applies to all services 
and programs provided in connection 
with employment, and to all non-work 
facilities provided or maintained by an 
employer for use by its employees. 
Accordingly, the obligation to 
accommodate is applicable to employer 
sponsored placement or counseling 
services, and to employer provided 
cafeterias, lounges, gymnasiums, 
auditoriums, transportation and the like. 

The reasonable accommodation 
requirement is best understood as a ( 
means by which barriers to the equal 

ADA Compliance Guide 

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 38 of 251



( 

( 

29 C.F.R. Part 1630 

employment opportunity of an individual 
with a disability are removed or 
alleviated. These barriers may, for 
example, be physical or structural 
obstacles that inhibit or prevent the 
access of an individual with a disability 
to job sites, facilities or equipment. Or 
they may be rigid work schedules that 
permit no flexibility as to when work is 
performed or when breaks may be taken, 
or inflexible job procedures that unduly 
limit the modes of communication that 
are used on the job, or the way in which 
particular tasks are accomplished. 

The term "otherwise qualified" is 
intended to make clear that the obligation 
to make reasonable accommodation is 
owed only to an individual with a 
disability who is qualified within the 
meaning of § l 630.2(m) in that he or she 
satisfies all the skill, experience, 
education and other job-related selection 
criteria. An individual with a disability is 
"otherwise qualified," in other words, if 
he or she is qualified for a job, except 
that, because of the disability, he or she 
needs a reasonable accommodation to be 
able to perform the job's essential 
functions. 

For example, if a law firm requires 
that all incoming lawyers have graduated 
from an accredited law school and have 
passed the bar examination, the law firm 
need not provide an accommodation to 
an individual with a visual impairment 
who has not met these selection criteria. 
That individual is not entitled to a 
reasonable accommodation because the 
individual is not "otherwise qualified" 
for the position. 

On the other hand, if the individual 
has graduated from an accredited law 
school and passed the bar examination, 
the individual would be "otherwise 
qualified." The law firm would thus be 
required to provide a reasonable 
accommodation, such as a machine that 
magnifies print, to enable the individual 
to perform the essential functions of the 
attorney position, unless the necessary 
accommodation would impose an undue 
hardship on the law firm. See Senate 
Report at 33-34; House Labor Report at 
64-65. 

The reasonable accommodation that 
is required by this part should provide 
the qualified individual with a disability 
with an equal employment opportunity. 
Equal employment opportunity means an 
opportunity to attain the same level of 
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performance, or to enjoy the same level 
of benefits and privileges of employment 
as are available to the average similarly 
situated employee without a disability. 
Thus, for example, an accommodation 
made to assist an employee with a 
disability in the performance of his or 
her job must be adequate to enable the 
individual to perform the essential 
functions of the relevant position. The 
accommodation, however, does noi have 
to be the "best" accommodation possible, 
so long as it is sufficient to meet the job-
related needs of the individual being 
accommodated. Accordingly, an 
employer would not have to provide an 
employee disabled by a back impairment 
with a state-of-the art mechanical lifting 
device if it provided the employee with a 
less expensive or more readily available 
device that enabled the employee to 
perform the essential functions of the 
job. See Senate Report at 35; House 
Labor Report at 66; see also Carter v. 
Bennett, 840 F.2d 63 (DC Cir. 1988). 

Employers are obligated to make 
reasonable accommodation only to the 
physical or mental limitations resulting 
from the disability of a qualified 
individual with a disability that is known 
to the employer. Thus, an employer 
would not be expected to accommodate 
disabilities of which it is unaware. If an 
employee with a known disability is 
having difficulty performing his or her 
job, an employer may inquire whether 
the employee is in need of a reasonable 
accommodation. In general, however, it 
is the responsibility of the individual 
with a disability to inform the employer 
that an accommodation is needed. When 
the need for an accommodation is not 
obvious, an employer, before providing a 
reasonable accommodation, may require 
that the individual with a disability 
provide documentation of the need for 
accommodation. See Senate Report at 34; 
House Labor Report at 65. 

Process of Determining the Appropriate 
Reasonable Accommodation 

Once a qualified individual with a 
disability has requested provision of a 
reasonable accommodation, the employer 
must make a reasonable effort to 
determine the appropriate accommoda-
tion. The appropriate reasonable 
accommodation is best determined 
through a flexible, interactive process 
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that involves both the employer and the 
qualified individual with a disability. 
Although this process is described below 
in terms of accommodations that enable 
the individual with a disability to 
perform the essential functions of the 
position held or desired, it is equally 
applicable to accommodations involving 
the job application process, and to 
accommodations that enable the 
individual with a disability to enjoy 
equal benefits and privileges of 
employment. See Senate Report at 34-35; 
House Labor Report at 65-67. 

When a qualified individual with a 
disability has requested a reasonable 
accommodation to assist in the 
performance of a job, the employer, 
using a problem solving approach, 
should: 

(1) Analyze the particular job 
involved and determine its purpose and 
essential functions; 

(2) Consult with the individual with 
a disability to ascertain the precise job-
related limitations imposed by the 
individual's disability and how those 
limitations could be overcome with a 
reasonable accommodation; 

(3) In consultation with the 
individual to be accommodated, identify 
potential accommodations and assess the 
effectiveness each would have in 
enabling the individual to perform the 
essential functions of the position; and 

( 4) Consider the preference of the 
individual to be accommodated and 
select and implement the accommodation 
that is most appropriate for both the 
employee and the employer. 

In many instances, the appropriate 
reasonable accommodation may be so 
obvious to either or both the employer 
and the qualified individual with a 
disability that it may not be necessary to 
proceed in this step-by-step fashion. For 
example, if an employee who uses a 
wheelchair requests that his or her desk 
be placed on blocks to elevate the 
desktop above the arms of the wheelchair 
and the employer complies, an 
appropriate accommodation has been 
requested, identified, and provided 
without either the employee or employer 
being aware of having engaged in any 
sort of "reasonable accommodation 
process." 

However, in some instances neither 
the individual requesting the accom-
modation nor the employer can readily 
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identify the appropriate accommodation. 
For example, the individual needing the 
accommodation may not know enough 
about the equipment used by the 
employer or the exact nature of the work 
site to suggest an appropriate 
accommodation. Likewise, the employer 
may not know enough about the 
individual's disability or the limitations 
that disability would impose on the 
performance of the job to suggest an 
appropriate accommodation. Under such 
circumstances, it may be necessary for the 
employer to initiate a more defined 
problem solving process, such as the step-
by-step process described above, as part 
of its reasonable effort to identify the 
appropriate reasonable accommodation. 

This process requires the individual 
assessment of both the particular job at 
issue, and the specific physical or mental 
limitations of the particular individual in 
need of reasonable accommodation. With 
regard to assessment of the job, 
"individual assessment" means analyzing 
the actual job duties and determining the 
true purpose or object of the job. Such an 
assessment is necessary to ascertain 
which job functions are the essential 
functions that an accommodation must 
enable an individual with a disability to 
perform. 

After assessing the relevant job, the 
employer, in consultation with the 
individual requesting the accommodation, 
should make an assessment of the 
specific limitations imposed by the 
disability on the individual's performance 
of the job's essential functions. This 
assessment will make it possible to 
ascertain the precise barrier to the 
employment opportunity which, in turn, 
will make it possible to determine the 
accommodation(s) that could alleviate or 
remove that barrier. 

If consultation with the individual in 
need of the accommodation still does not 
reveal potential appropriate 
accommodations, then the employer, as 
part of this process, may find that 
technical assistance is helpful in 
determining how to accommodate the 
particular individual in the specific 
situation. Such assistance could be 
sought from the Commission, from state 
or local rehabilitation agencies, or from 
disability constituent organizations. It 
should be noted, however, that, as 
provided in §1630.9(c) of this part, the 
failure to obtain or receive technical 
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assistance from the federal agencies that 
administer the ADA will not excuse the 
employer from its reasonable 
accommodation obligation. 

Once potential accommodations 
have been identified, the employer 
should assess the effectiveness of each 
potential accommodation in assisting the 
individual in need of the accommodation 
in the performance of the essential 
functions of the position. If more than 
one of these accommodations will enable 
the individual to perform the essential 
functions or if the individual would 
prefer to provide his or her own 
accommodation, the preference of the 
individual with a disability should be 
given primary consideration. However, 
the employer providing the 
accommodation has the ultimate 
discretion to choose between effective 
accommodations, and may choose the 
less expensive accommodation or the 
accommodation that is easier for it to 
provide. It should also be noted that the 
individual's willingness to provide his or 
her own accommodation does not relieve 
the employer of the duty to provide the 
accommodation should the individual for 
any reason be unable or unwilling to 
continue to provide the accommodation. 

Reasonable Accommodation Process 
Illustrated 

The following example illustrates 
the informal reasonable accommodation 
process. Suppose a Sack Handler position 
requires that the employee pick up fifty 
pound sacks and carry them from the 
company loading dock to the storage 
room, and that a sack handler who is 
disabled by a back impairment requests a 
reasonable accommodation. Upon 
receiving the request, the employer 
analyzes the Sack Handler job and 
determines that the essential function and 
purpose of the job is not the requirement 
that the job holder physically lift and 
carry the sacks, but the requirement that 
the job holder cause the sack to move 
from the loading dock to the storage 
room. 

The employer then meets with the 
sack handler to ascertain precisely the 
barrier posed by the individual's specific 
disability to the performance of the job's 
essential function of relocating the sacks. 
At this meeting the employer learns that 
the individual can, in fact, lift the sacks 
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to waist level, but is prevented by his or 
her disability from carrying the sacks 
from the loading dock to the storage 
room. The employer and the individual 
agree that any of a number of potential 
accommodations, such as the provision 
of a dolly, hand truck, or cart, could 
enable the individual to transport the 
sacks that he or she has lifted. 

Upon further consideration, 
however, it is determined that the 
provision of a cart is not a feasible 
effective option. No carts are currently 
available at the company, and those that 
can be purchased by the company are the 
wrong shape to hold many of the bulky 
and irregularly shaped sacks that must be 
moved. Both the dolly and the hand 
truck, on the other hand, appear to be 
effective options. Both are readily 
available to the company, and either will 
enable the individual to relocate the 
sacks that he or she has lifted. The sack 
handler indicates his or her preference 
for the dolly . In consideration of this 
expressed preference, and because the 
employer feels that the dolly will allow 
the individual to move more sacks at a 
time and so be more efficient than would 
a hand truck, the employer ultimately 
provides the sack handler with a dolly in 
fulfillment of the obligation to make 
reasonable accommodation. 

Section 1630.9(b) 
This provision states that an 

employer or other covered entity cannot 
prefer or select a qualified individual 
without a disability over an equally 
qualified individual with a disability 
merely because the individual with a 
disability will require a reasonable 
accommodation. In other words, an 
individual's need for an accommodation 
cannot enter into the employer's or other 
covered entity's decision regarding 
hiring, discharge, promotion, or other 
similar employment decisions, unless the 
accommodation would impose an undue 
hardship on the employer. See House 
Labor Report at 70. 

Section 1630.9(d) 
The purpose of this provision is to 

clarify that an employer or other covered 
entity may not compel a qualified 
individual with a disability to accept an 
accommodation, where that 
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accommodation is neither requested nor 
needed by the individual. However, if a 
necessary reasonable accommodation is 
refused, the individual may not be 
considered qualified. For example, an 
individual with a visual impairment that 
restricts his or her field of vision but 
who is able to read unaided would not be 
required to accept a reader as an 
accommodation. However, if the 
individual were not able to read unaided 
and reading was an essential function of 
the job, the individual would not be 
qualified for the job if he or she refused 
a reasonable accommodation that would 
enable him or her to read. See Senate 
Report at 34; House Labor Report at 65; 
House Judiciary Report at 71-72. 

Section 1630.10 Qualification Standards, 
Tests, and Other Selection Criteria 

The purpose of this provision is to 
ensure that individuals with disabilities 
are not excluded from job opportunities 
unless they are actually unable to do the 
job. It is to ensure that there is a fit 
between job criteria and an applicant's 
(or employee's) actual ability to do the 
job. Accordingly, job criteria that even 
unintentionally screen out, or tend to 
screen out, an individual with a disability 
or a class of individuals with disabilities 
because of their disability may not be 
used unless the employer demonstrates 
that that criteria, as used by the 
employer, are job-related to the position 
to which they are being applied and are 
consistent with business necessity. The 
concept of "business necessity" has the 
same meaning as the concept of 
"business necessity" under section 504 of 
the Rehabilitation Act of 1973. 

Selection criteria that exclude, or 
tend to exclude, an individual with a 
disability or a class of individuals with 
disabilities because of their disability but 
do not concern an essential function of 
the job would not be consistent with 
business necessity. 

The use of selection criteria that are 
related to an essential function of the job 
may be consistent with business 
necessity. However, selection criteria that 
are related to an essential function of the 
job may not be used to exclude an 
individual with a disability if that 
individual could satisfy the criteria with 
the provision of a reasonable 
accommodation. Experience under a 
similar provision of the regulations 
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implementing section 504 of the 
Rehabilitation Act indicates that 
challenges to selection criteria are, in 
fact, most often resolved by reasonable 
accommodation. It is therefore 
anticipated that challenges to selection 
criteria brought under this part will 
generally be resolved in a like manner. 

This provision is applicable to all 
types of selection criteria, including 
safety requirements, vision or hearing 
requirements, walking requirements, 
lifting requirements, and employment 
tests. See Senate Report at 37-39; House 
Labor Report at 70-72; House Judiciary 
Report at 42. As previously noted, 
however, it is not the intent of this part 
to second guess an employer's business 
judgment with regard to production 
standards. (See section l 630.2(n) 
Essential Functions). Consequently, 
production standards will generally not 
be subject to a challenge under this 
provision. 

The Uniform Guidelines on 
Employee Selection Procedures (UGESP) 
29 CFR part 1607 do not apply to the 
Rehabilitation Act and are similarly 
inapplicable to this part. 

Section 1630.11 Administration of Tests 
The intent of this provision is to 

further emphasize that individuals with 
disabilities are not to be excluded from 
jobs that they can actually perform 
merely because a disability prevents them 
from taking a test, or negatively 
influences the results of a test, that is a 
prerequisite to the job. Read together 
with the reasonable accommodation 
requirement of section 1630.9, this 
provision requires that employment tests 
be administered to eligible applicants or 
employees with disabilities that impair 
sensory, manual, or speaking skills in 
formats that do not require the use of the 
impaired skill. 

The employer or other covered 
entity is, generally, only required to 
provide such reasonable accommodation 
if it knows, prior to the administration of 
the test, that the individual is disabled 
and that the disability impairs sensory, 
manual or speaking skills. Thus, for 
example, it would be unlawful to 
administer a written employment test to 
an individual who has informed the 
employer, prior to the administration of 
the test, that he is disabled with dyslexia 
and unable to read. In such a case, as a 
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reasonable accommodation and in 
accordance with this provision, an 
alternative oral test should be 
administered to that individual. By the 
same token, a written test may need to be 
substituted for an oral test if the 
applicant taking the test is an individual 
with a disability that impairs speaking 
skills or impairs the processing of 
auditory information. 

Occasionally, an individual with a 
disability may not realize, prior to the 
administration of a test, that he or she 
will need an accommodation to take that 
particular test. In such a situation, the 
individual with a disability, upon 
becoming aware of the need for an 
accommodation, must so inform the 
employer or other covered entity. For 
example, suppose an individual with a 
disabling visual impairment does not 
request an accommodation for a written 
examination because he or she is usually 
able to take written tests with the aid of 
his or her own specially designed lens. 
When the test is distributed, the 
individual with a disability discovers that 
the lens is insufficient to distinguish the 
words of the test because of the 
unusually low color contrast between the 
paper and the ink, the individual would 
be entitled, at that point, to request an 
accommodation. The employer or other 
covered entity would, thereupon, have to 
provide a test with higher contrast, 
schedule a retest, or provide any other 
effective accommodation unless to do so 
would impose an undue hardship. 

Other alternative or accessible test 
modes or formats include the 
administration of tests in large print or 
braille, or via a reader or sign interpreter. 
Where it is not possible to test in an 
alternative format, the employer may be 
required, as a reasonable accommodation, 
to evaluate the skill to be tested in 
another manner (e.g., through an 
interview, or through education license, 
or work experience requirements). An 
employer may also be required, as a 
reasonable accommodation, to allow 
more time to complete the test. In 
addition, the employer's obligation to 
make reasonable accommodation extends 
to ensuring that the test site is accessible. 
(See § 1630.9 Not Making Reasonable 
Accommodation) See Senate Report at 
37-38; House Labor Report at 70-72; 
House Judiciary Report at 42; see also 
Stutts v. Freeman, 694 F.2d 666 (11th 
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incapacitation because of the disability. 
However, the employer may state the 
attendance requirements of the job and 
inquire whether the applicant can meet 
them. 

An employer is permitted to ask, on 
a test announcement or application form, 
that individuals with disabilities who will 
require a reasonable accommodation in 
order to take the test so inform the 
employer within a reasonable established 
time period prior to the administration of 
the test. The employer may also request 
that documentation of the need for the 
accommodation accompany the request. 
Requested accommodations may include 
accessible testing sites, modified testing 
conditions and accessible test formats. 
(See § 1630.11 Administration of Tests). 

Physical agility tests are not medical 
examinations and so may be given at any 
point in the application or employment 
process. Such tests must be given to all 
similarly situated applicants or 
employees regardless of disability. If 
such tests screen out or tend to screen 
out an individual with a disability or a 
class of individuals with disabilities, the 
employer would have to demonstrate that 
the test is job-related and consistent with 
business necessity and that performance 
cannot be achieved with reasonable 
accommodation. (See § 1630.9 Not 
Making Reasonable Accommodation: 
Process of Determining the Appropriate 
Reasonable Accommodation). 

As previously noted, collecting 
information and inviting individuals to 
identify themselves as individuals with 
disabilities as required to satisfy the 
affirmative action requirements of 
Section 503 of the Rehabilitation Act is 
not restricted by this part. (See § 1630.1 
(b) and (c) Applicability and 
Construction). 

Section 1630.14(b) Employment Entrance 
Examination 

An employer is permitted to require 
post-offer medical examinations before 
the employee actually starts working. 
The employer may condition the offer of 
employment on the results of the 
examination, provided that all entering 
employees in the same job category are 
subjected to such an examination, 
regardless of disability, and that the 
confidentiality requirements specified in 
this part are met. 

This provision recognizes that in 
many industries, such as air 
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transportation or construction, applicants 
for certain positions are chosen on the 
basis of many factors including physical 
and psychological criteria, some of which 
may be identified as a result of post-offer 
medical examinations given prior to entry 
on duty. Only those employees who meet 
the employer's physical and 
psychological criteria for the job, with or 
without reasonable accommodation, will 
be qualified to receive confirmed offers 
of employment and begin working. 

Medical examinations permitted by 
this section are not required to be job-
related and consistent with business 
necessity. However, if an employer 
withdraws an offer of employment 
because the medical examination reveals 
that the employee does not satisfy certain 
employment criteria, either the 
exclusionary criteria must not screen out 
or tend to screen out an individual with a 
disability or a class of individuals with 
disabilities, or they must be job-related 
and consistent with business necessity. 
As part of the showing that an 
exclusionary criteria is job-related and 
consistent with business necessity, the 
employer must also demonstrate that 
there is no reasonable accommodation 
that will enable the individual with a 
disability to perform the essential 
functions of the job. See Conference 
Report at 59-60; Senate Report at 39; 
House Labor Report at 73-7 4; House 
Judiciary Report at 43. 

As an example, suppose an employer 
makes a conditional offer of employment 
to an applicant, and it is an essential 
function of the job that the incumbent be 
available to work every day for the next 
three months. An employment entrance 
examination then reveals that the 
applicant has a disabling impairment that, 
according to reasonable medical 
judgment that relies on the most current 
medical knowledge, will require 
treatment that will render the applicant 
unable to work for a portion of the three 
month period. Under these circumstances 
the employer would be able to withdraw ' 
the employment offer without violating 
this part. 

The information obtained in the 
course of a permitted entrance 
examination or inquiry is to be treated as 
a confidential medical record and may 
only be used in a manner not inconsistent 
with this part. State workers' 
compensation Jaws are not preempted by 
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the ADA or this part. These laws require 
the collection of information from 
individuals for state administrative 
purposes that do not conflict with the 
ADA or this part. Consequently, 
employers or other covered entities may 
submit information to state workers' 
compensation offices or second injury 
funds in accordance with state workers' 
compensation Jaws without violating this 
part. 

Consistent with this section and with 
§ 1630.16(f) of this part, information 
obtained in the course of a permitted 
entrance examination or inquiry may be 
used for insurance purposes described in 
§ 1630.16(f). 

Section 1630.14(c) Examination of 
Employees 

This provision permits employers to 
make inquiries or require medical 
examinations (fitness for duty exams) 
when there is a need to determine 
whether an employee is still able to 
perform the essential functions of his or 
her job. The provision permits employers 
or other covered entities to make 
inquiries or require medical examinations 
necessary to the reasonable 
accommodation process described in this 
part. This provision also permits periodic 
physicals to determine fitness for duty or 
other medical monitoring if such 
physicals or monitoring are required by 
medical standards or requirements 
established by federal, state, or local Jaw 
that are consistent with the ADA and this 
part (or in the case of a federal standard, 
with section 504 of the Rehabilitation 
Act) in that they are job-related and 
consistent with business necessity. 

Such standards may include federal 
safety regulations that regulate bus and 
truck driver qualifications, as well as 
laws establishing medical requirements 
for pilots or other air transportation 
personnel. These standards also include 
health standards promulgated pursuant to 
the Occupational Safety and Health Act 
of 1970, the Federal Coal Mine Health 
and Safety Act of 1969, or other similar 
statutes that require that employees 
exposed to certain toxic and hazardous 
substances be medically monitored at 
specific intervals. See House Labor 
Report at 74-75. 

The information obtained in the 
course of such examination or inquiries 
is to be treated as a confidential medical 
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record and may only be used in a manner 
not inconsistent with this part. 

Section 1630.14(d) Other Acceptable 
Examinations and Inquiries 

Part 1630 permits voluntary medical 
examinations, including voluntary 
medical histories, as part of employee 
health programs. These programs often 
include, for example, medical screening 
for high blood pressure, weight control 
counseling, and cancer detection. 
Voluntary activities, such as blood 
pressure monitoring and the 
administering of prescription drugs, such 
as insulin, are also permitted. It should 
be noted, however, that the medical 
records developed in the course of such 
activities must be maintained in the 
confidential manner required by this part 
and must not be used for any purpose in 
violation of this part, such as limiting 
health insurance eligibility. House Labor 
Report at 75; House Judiciary Report at 
43-44. 

Section 1630.15 Defenses 
The section on defenses in part 1630 

is not intended to be exhaustive. 
However, it is intended to inform 
employers of some of the potential 
defenses available to a charge of 
discrimination under the ADA and this 
part. 

Section 1630.15( a) Disparate Treatment 
Defenses 

The "traditional" defense to a charge 
of disparate treatment under title VII, as 
expressed in McDonnell Douglas Corp. 
v. Green, 411 U.S. 792 (1973), Texas 
Department of Community Affairs v. 
Burdine, 450 U.S. 248 (1981), and their 
progeny, may be applicable to charges of 
disparate treatment brought under the 
ADA. See Prewitt v. U.S. Postal Service, 
662 F.2d 292 (5th Cir. 1981 ). Disparate 
treatment means, with respect to title I of 
the ADA, that an individual was treated 
differently on the basis of his or her 
disability. For example, disparate 
treatment has occurred where an 
employer excludes an employee with a 
severe facial disfigurement from staff 
meetings because the employer does not 
like to look at the employee. The 
individual is being treated differently 
because of the employer's attitude 
towards his or her perceived disability. 
Disparate treatment has also occurred 
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where an employer has a policy of not 
hiring individuals with AIDS regardless 
of the individuals' qualifications. 

The crux of the defense to this type 
of charge is that the individual was 
treated differently not because of his or 
her disability but for a legitimate 
nondiscriminatory reason such as poor 
performance unrelated to the individual's 
disability. The fact that the individual's 
disability is not covered by the 
employer's current insurance plan or 
would cause the employer's insurance 
premiums or workers' compensation 
costs to increase, would not be a 
legitimate nondiscriminatory reason 
justifying disparate treatment of an 
individual with a disability. Senate 
Report at 85; House Labor Report at 136 
and House Judiciary Report at 70. The 
defense of a legitimate nondiscriminatory 
reason is rebutted if the alleged 
nondiscriminatory reason is shown to be 
pretextual. 

Section 1630.15 (b) and (c) Disparate 
Impact Defenses 

Disparate impact means, with 
respect to title I of the ADA and this 
part, that uniformly applied criteria have 
an adverse impact on an individual with 
a disability or a disproportionately 
negative impact on a class of individuals 
with disabilities. Section l 630. l 5(b) 
clarifies that an employer may use 
selection criteria that ha~e such a 
disparate impact, i.e., that screen out or 
tend to screen out an individual with a 
disability or a class of individuals with 
disabilities only when they are job-
related and consistent with business 
necessity. 

For example, an employer interviews 
two candidates for a position, one of 
whom is blind. Both are equally 
qualified. The employer decides that 
while it is not essential to the job it 
would be convenient to have an 
employee who has a driver's license and 
so could occasionally be asked to run 
errands by car. The employer hires the 
individual who is sighted because this 
individual has a driver's license. This is 
an example of a uniformly applied 
criterion, having a driver's permit, that 
screens out an individual who has a 
disability that makes it impossible to 
obtain a driver's permit. The employer 
would, thus, have to show that this 
criterion is job-related and consistent 
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with business necessity. See House Labor 
Report at 55. 

However, even if the criterion is 
job-related and consistent with business 
necessity, an employer could not exclude 
an individual with a disability if the 
criterion could be met or job 
performance accomplished with a 
reasonable accommodation. For example, 
suppose an employer requires, as part of 
its application process, an interview that 
is job-related and consistent with 
business necessity. The employer would 
not be able to refuse to hire a hearing 
impaired applicant because he or she 
could not be interviewed. This is so 
because an interpreter could be provided 
as a reasonable accommodation that 
would allow the individual to be 
interviewed, and thus satisfy the 
selection criterion. 

With regard to safety requirements 
that screen out or tend to screen out an 
individual with a disability or a class of 
individuals with disabilities, an employer 
must demonstrate that the requirement, as 
applied to the individual, satisfies the 
"direct threat" standard in § l 630.2(r) in 
order to show that the requirement is job-
related and consistent with business 
necessity. 

Section 1630.15(c) clarifies that 
there may be uniformly applied 
standards, criteria and policies not 
relating to selection that may also screen 
out or tend to screen out an individual 
with a disability or a class of individuals 
with disabilities. Like selection criteria 
that have a disparate impact, non-
selection criteria having such an impact 
may also have to be job-related and 
consistent with business necessity, 
subject to consideration of reasonable 
accommodation. 

It should be noted, however, that 
some uniformly applied employment 
policies or practices, such as leave 
policies, are not subject to challenge 
under the adverse impact theory. "No-
leave" policies (e.g., no leave during the 
first six months of employment) are 
likewise not subject to challenge under 
the adverse impact theory. However, an 
employer, in spite of its "no-leave" 
policy, may, in appropriate circum-
stances, have to consider the provision of 
leave to an employee with a disability as 
a reasonable accommodation, unless the 
provision of leave would impose an 
undue hardship. See discussion at 
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§ 1630.5 Limiting, Segregating and 
Classifying, and § 1630.10 Qualification 
Standards, Tests, and Other Selection 
Criteria. 

Section 1630.15(d) Defense to Not Making 
Reasonable Accommodation 

An employer or other covered entity 
alleged to have discriminated because it 
did not make a reasonable 
accommodation, as required by this part, 
may offer as a defense that it would have 
been an undue hardship to make the 
accommodation. 

It should be noted, however, that an 
employer cannot simply assert that a 
needed accommodation will cause it 
undue hardship, as defined in § 1630.2(p ), 
and thereupon be relieved of the duty to 
provide accommodation. Rather, an 
employer will have to present evidence 
and demonstrate that the accommodation 
will, in fact, cause it undue hardship. 
Whether a particular accommodation will 
impose an undue hardship for a particular 
employer is determined on a case by case 
basis. Consequently, an accommodation 
that poses an undue hardship for one 
employer at a particular time may not 
pose an undue hardship for another 
employer, or even for the same employer 
at another time. Likewise, an 
accommodation that poses an undue 
hardship for one employer in a particular 
job setting, such as a temporary 
construction worksite, may not pose an 
undue hardship for another employer, or 
even for the same employer at a 
permanent worksite. See House Judiciary 
Report at 42. 

The concept of undue hardship that 
has evolved under Section 504 of the 
Rehabilitation Act and is embodied in 
this part is unlike the "undue hardship" 
defense associated with the provision of 
religious accommodation under title VII 
of the Civil Rights Act of 1964. To 
demonstrate undue hardship pursuant to 
the ADA and this part, an employer must 
show substantially more difficulty or 
expense than would be needed to satisfy 
the "de minimis" title VII standard of 
undue hardship. For example, to 
demonstrate that the cost of an 
accommodation poses an undue hardship, 
an employer would have to show that the 
cost is undue as compared to the 
employer's budget. Simply comparing 
the cost of the accommodation to the 
salary of the individual with a disability 
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in need of the accommodation will not 
suffice. Moreover, even if it is 
determined that the cost of an 
accommodation would unduly burden an 
employer, the employer cannot avoid 
making the accommodation if the 
individual with a disability can arrange 
to cover that portion of the cost that rises 
to the undue hardship level, or can 
otherwise arrange to provide the accom-
modation. Under such circumstances, the 
necessary accommodation would no 
longer pose an undue hardship. See 
Senate Report at 36; House Labor Report 
at 68-69; House Judiciary Report at 40-
41. 

Excessive cost is only one of several 
possible bases upon which an employer 
might be able to demonstrate undue 
hardship. Alternatively, for example, an 
employer could demonstrate that the 
provision of a particular accommodation 
would be unduly disruptive to its other 
employees or to the functioning of its 
business . The terms of a collective 
bargaining agreement may be relevant to 
this determination. By way of 
illustration, an employer would likely be 
able to show undue hardship if the 
employer could show that the requested 
accommodation of the upward adjustment 
of the business' thermostat would result 
in it becoming unduly hot for its other 
employees, or for its patrons or 
customers. The employer would thus not 
have to provide this accommodation. 
However, if there were an alternate 
accommodation that would not result in 
undue hardship, the employer would have 
to provide that accommodation. 

It should be noted, moreover, that 
the employer would not be able to show 
undue hardship if the disruption to its 
employees were the result of those 
employees fears or prejudices toward the 
individual's disability and not the result 
of the provision of the accommodation. 
Nor would the employer be able to 
demonstrate undue hardship by showing 
that the provision of the accommodation 
has a negative impact on the morale of 
its other employees but not on the ability 
of these employees to perform their jobs. 

Section 1630.JS(e) Defense-Conflicting 
Federal Laws and Regulations 

There are several federal laws and 
regulations that address medical 
standards and safety requirements. If the 
alleged discriminatory action was taken 
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in compliance with another federal law 
or regulation, the employer may offer its 
obligation to comply with the conflicting 
standard as a defense. The employer's 
defense of a conflicting federal 
requirement or regulation may be 
rebutted by a showing of pretext, or by 
showing that the federal standard did not 
require the discriminatory action, or that 
there was a nonexclusionary means to 
comply with the standard that would not 
conflict with this part. See House Labor 
Report at 74. 

Section 1630.16 Specific Activities 
Permitted 

Section 1630.16( a) Religious Entities 
Religious organizations are not 

exempt from title I of the ADA or this 
part. A religious corporation, association, 
educational institution, or society may 
give a preference in employment to 
individuals of the particular religion, and 
may require that applicants and 
employees conform to the religious 
tenets of the organization. However, a 
religious organization may not 
discriminate against an individual who 
satisfies the permitted religious criteria 
because that individual is disabled. The 
religious entity, in other words, is 
required to consider qualified individuals 
with disabilities who satisfy the 
permitted religious criteria on an equal 
basis with qualified individuals without 
disabilities who similarly satisfy the 
religious criteria. See Senate Report at 
42; House Labor Report at 76-77; House 
Judiciary Report at 46. 

Section 1630.16(b) Regulation of Alcohol 
and Drugs 

This provision permits employers to 
establish or comply with certain 
standards regulating the use of drugs and 
alcohol in the workplace. It also allows 
employers to hold alcoholics and persons 
who engage in the illegal use of drugs to 
the same performance and conduct 
standards to which it holds all of its 
other employees. Individuals disabled by 
alcoholism are entitled to the same 
protections accorded other individuals 
with disabilities under this part. As noted 
above, individuals currently engaging in 
the illegal use of drugs are not 
individuals with disabilities for purposes 
of part 1630 when the employer acts on 
the basis of such use. 
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Section i630.i6(c) Drug Testing 
This provision reflects title I's 

neutrality toward testing for the illegal 
use of drugs. Such drug tests are neither 
encouraged, authorized nor prohibited. 
The results of such drug tests may be 
used as a basis for disciplinary action. 
Tests for the illegal use of drugs are not 
considered medical examinations for 
purposes of this part. If the results reveal 
information about an individual's 
medical condition beyond whether the 
individual is currently engaging in the 
illegal use of drugs, this additional 
information is to be treated as a 
confidential medical record. For example, 
if a test for the illegal use of drugs 
reveals the presence of a controlled 
substance that has been lawfully 
prescribed for a particular medical 
condition, this information is to be 
treated as a confidential medical record. 
See House Labor Report at 79; House 
Judiciary Report at 47. 

Section i630.i6(e) infectious and 
Communicable Diseases; Food Handling 
Jobs 

This provision addressing food 
handling jobs applies the "direct threat" 
analysis to the particular situation of 
accommodating individuals with 
infectious or communicable diseases that 
are transmitted through the handling of 
food . The Department of Health and 
Human Services is to prepare a list of 
infectious and communicable diseases 
that are transmitted through the handling 
of food. If an individual with a disability 
has one of the listed diseases and works 
in or applies for a position in food 
handling, the employer must determine 
whether there is a reasonable 
accommodation that will eliminate the 
risk of transmitting the disease through 
the handling of food. If there is an 
accommodation that will not pose an 
undue hardship, and that will prevent the 
transmission of the disease through the 
handling of food, the employer must 
provide the accommodation to the 
individual. The employer, under these 
circumstances, would not be permitted to 
discriminate against the individual 
because of the need to provide the 
reasonable accommodation and would be 
required to maintain the individual in the 
food handling job. 

If no such reasonable 
accommodation is possible, the employer 
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may refuse to assign, or to continue to 
assign the individual to a position 
involving food handling. This means that 
if such an individual is an applicant for a 
food handling position the employer is 
not required to hire the individual. 
However, if the individual is a current 
employee, the employer would be 
required to consider the accommodation 
of reassignment to a vacant position not 
involving food handling for which the 
individual is qualified. Conference 
Report at 61-63. (See §1630.2(r) Direct 
Threat). 

Section i630.i6(f) Health insurance, Life 
Insurance, and Other Benefit Plans 

This provision is a limited 
exemption that is only applicable to those 
who establish, sponsor, observe or 
administer benefit plans, such as health 
and life insurance plans. It does not 
apply to those who establish, sponsor, 
observe or administer plans not involving 
benefits, such as liability insurance plans. 

The purpose of this provision is to 
permit the development and 
administration of benefit plans in 
accordance with accepted principles of 
risk assessment. This provision is not 
intended to disrupt the current regulatory 
structure for self-insured employers. 
These employers may establish, sponsor, 
observe, or administer the terms of a 
bona fide benefit plan not subject to state 
laws that regulate insurance. This 
provision is also not intended to disrupt 
the current nature of insurance 
underwriting, or current insurance 
industry practices in sales, underwriting, 
pricing, administrative and other 
services, claims and similar insurance 
related activities based on classification 
of risks as regulated by the States. 

The activities permitted by this 
provision do not violate part 1630 even if 
they result in limitations on individuals 
with disabilities, provided that these 
activities are not used as a subterfuge to 
evade the purposes of this part. Whether 
or not these activities are being used as a 
subterfuge is to be determined without 
regard to the date the insurance plan or 
employee benefit plan was adopted. 

However, an employer or other 
covered entity cannot deny a qualified 
individual with a disability equal access 
to insurance or subject a qualified 
individual with a disability to different 
terms or conditions of insurance based on 
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disability alone, if the disability does not 
pose increased risks. Part 1630 requires 
that decisions not based on risk 
classification be made in conformity with 
non-discrimination requirements. See 
Senate Report at 84-86; House Labor 
Report at 136-138; House Judiciary 
Report at 70-71. See the discussion of 
§ 1630.5 Limiting, Segregating and 
Classifying. 

[FR Doc. 91-17512 Filed 7-25-91; 
8:45 am] 

EQUAL EMPLOYMENT 
OPPORTUNITY COMMISSION 

29 CFR Parts 1602 and 1627 

Recordkeeping and Reporting Under 
Title VII and the ADA 
AGENCY: Equal Employment 
Opportunity Commission (EEOC). 
ACTION: Final rule. 
SUMMARY: This final rule is based on 
two separate Notices of Proposed 
Rulemaking (NPRM) published on 
February 13, 1989 (54 FR 6551), and 
March 5, 1991 (56 FR 9185). This final 
rule amends 29 CFR part 1602, EEOC's 
regulations on Recordkeeping and 
Reporting under title VII of the Civil 
Rights Act of 1964 (title VII), to add 
recordkeeping requirements under the 
Americans with Disabilities Act of 1990 
(ADA). It increases the records retention 
period required in part 1602 for title VII 
and the ADA from 6 months to one year. 
The Commission also is adding a new 
subpart R to part 1602, 29 CFR 1602.56, 
that will clarify that the Commission has 
the authority to investigate persons to 
determine whether they comply with the 
reporting or recordkeeping requirements 
of part 1602. In addition, the 
Commission is making several minor 
changes to §§1602.7 and 1602.10. 

The Commission also is deleting 
§1602.14(b) of its title VII recordkeeping 
regulations, which provides that the 
§ 1602 recordkeeping requirements do not 
apply to temporary or seasonal positions. 
Information regarding such employees 
now must be reported on Standard Form 
100 on September 30 of each year, in the 
same fashion as information regarding 
permanent employees is reported. 
Similarly, the Commission is deleting 
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§§1627.3(b) and 1627.4(a)(2) of the Age 
Discrimination in Employment Act 
recordkeeping regulations, which provide 
for a 90-day retention period for 
temporary positions, and is clarifying the 
mandatory nature of such recordkeeping. 
The Commission is not issuing a final 
rule on proposed § 1602.57 at this time. 
EFFECTIVE DATE: August 26, 1991. 
FOR FURTHER INFORMATION 
CONTACT: Thomas J. Schlageter, Acting 
Assistant Legal Counsel, Grace C. 
Karmiol, General Attorney, or Wendy 
Adams, General Attorney, at (202) 663-
4669 (voice) or (202) 663-4399 (TDD). 
SUPPLEMENTARY INFORMATION: The 
Commission received nine comments in 
response to the NPRM published in the 
March 5, 1991 Federal Register on 
Recordkeeping and Reporting under title 
VII and the ADA. The comments 
responded to the invitation in the 
preamble of the NPRM for comment on 
whether there should be a reporting 
requirement under the ADA, how the 
reported information should be used, and 
how it should be collected. Four 
comments recommended that there be a 
reporting requirement although one of 
them suggested that it be collected by 
sampling rather than universal reporting. 
Five comments opposed any new 
reporting requirements on the grounds of 
administrative burden. One of these 
suggested that no reporting requirement 
be imposed at this time, but that the need 
for reporting be reassessed at a later date. 
Another of these argued that if a 
reporting requirement is necessary, it 
should be accomplished by using the 
existing EE0-1 rather than a separate 
report, should be collected by both 
employer visual identification and 
employee self-identification, and should 
be used to monitor the impact of the 
ADA and to document utilization of 
persons with disabilities, not for 
affirmative action purposes. The 
Commission is continuing its 
consideration of possible reporting 
requirements under the ADA and will 
confer with the Department of Labor, and 
any other affected federal agency, to 
discuss whether a reporting requirement 
would be appropriate under the ADA. If 
it concludes that a reporting requirement 
may be appropriate, it will issue an 
NPRM. 
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The Commission received over 20 
comments in response to the February 
13, 1989 NPRM. While this preamble 
does not address each individual 
comment, it addresses the most 
significant issues raised in the comments. 
Current § 1602. 7 concerns the filing of 
Standard Form 100, and has been 
interpreted in conjunction with the 
instructions accompanying the form. In 
order to clarify which of the employers 
that are subject to title VII must file the 
report, the Commission has incorporated 
some of the information that is contained 
in the instructions into § 1602. 7. 

Current §1602.14 provides that 
personnel or employment records made 
or kept by an employer shall be 
preserved by the employer for a period 
of six months from the date of the 
making of the record or of the personnel 
action involved, whichever is later. This 
requirement was promulgated before title 
VII was amended in 1972 to change the 
time limit for filing a charge from 90 
days to 180 days (or, in some instances, 
to 300 days). Requiring an employer or 
labor organization to maintain records for 
six months when the charge filing limit 
was 90 days ensured that all applicable 
records were kept. Due to the 
lengthening of the filing period, however, 
it no longer is true that employers or 
labor organizations necessarily will have 
retained records until the title VII filing 
period expires. Under the current 
regulation, an employer or labor 
organization may have already lawfully 
destroyed its employment records before 
it is notified that a charge has been filed. 
Moreover, a one year retention period for 
employers and labor organizations 
subject to title VII and the ADA will 
make the records retention period the 
same as that required by the 
Commission's regulations under the Age 
Discrimination in Employment Act, 29 
U.S.C. 621 et seq. (ADEA), 29 CFR 
1627.3(b)(l) and 1627.4(a)(l). This 
uniform retention period will simplify 
and clarify recordkeeping for employers 
who are also subject to the ADEA. 

In order to promote efficiency and 
to eliminate confusion as to 
recordkeeping requirements regarding 
temporary and seasonal employees, the 
Commission is deleting § 1602.14(b) 
which provides that the part 1602 
recordkeeping requirements do not apply 
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to temporary or seasonal positions. 
Similarly, the Commission is deleting 
§§1627.3(b}(3) and 1627.4(a)(2) of the 
ADEA recordkeeping regulations, which 
provide for a 90 day records retention 
period for temporary positions, and is 
clarifying the mandatory nature of such 
recordkeeping. These changes will 
require employers to retain records on all 
employees, permanent and temporary, for 
a one year period. They will, however, 
impose a new recordkeeping requirement 
only on the relatively few employers who 
are not subject to the recordkeeping 
provisions of the ADEA. 

Section 709(c) of title VII, 42 
U.S.C. 2000e-8(c}, provides, inter alia, 
that any person who fails to maintain 
information as required by that 
subsection and by Commission 
regulations may, upon application of the 
Commission or the Attorney General in a 
case involving a government, 
governmental agency or political 
subdivision, be ordered to comply by the 
appropriate United States district court. 
At present, Commission regulations do 
not explicitly provide that the 
Commission may conduct an 
investigation when it has reason to 
believe an employer or other entity 
subject to title VII has failed to comply 
with the recordkeeping requirements of 
part 1602, as when, for example, an 
employer does not provide the required 
recordkeeping information to the 
Commission. The Commission is adding 
§1602.56 to give clear notice of its 
authority to enforce section 709(c) of 
title VII. The addition of this section is 
consistent with the Commission's 
authority to issue suitable procedural 
regulations to carry out the provisions of 
title VII, 42 U.S.C. 2000e-12(a), and is 
an appropriate procedural mechanism for 
investigating apparent violations of those 
provisions. 

The revisions to § 1602.7 change the 
annual Standard Form 100 reporting date 
from March 31 to September 30. By 
changing the reporting date the 
Commission also is changing the dates 
for which the information should be 
reported, i.e., from the three months 
preceding March 31, to the three months 
preceding September 30. Any employer 
that has received permission to use a 
different period for reporting may 
continue to use that approved period. The 
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Commission has determined that this 
change will result in a reporting date that 
is Jess affected by the variation in 
seasonal employment, such as 
employment in the construction industry, 
than the present date and will provide 
employment figures which reflect annual 
average employment more closely than 
the present date does. This change will 
not affect the date by which employers 
must report VETS information to the 
United States Department of Labor, as 
the VETS data and the Standard Form 
100 data are processed separately. The 
revisions also change the address for 
obtaining necessary reporting supplies 
from "Jeffersonville, Indiana" to "the 
Commission or its delegate." 

The revision to § 1602.10 deletes the 
reference to "section 4(c) of the 
instructions" and substitutes "section 5 of 
the instructions." The reference to the 
I 00 employee jurisdictional test of 
section 70l(b) of title VII is deleted 
since the number of employees required 
for an employer to be subject to title VII 
now is 15 or more. This change in no 
way affects the present Standard Form 
100 reporting requirement of 100 or 
more employees that is set out in the 
instructions accompanying the form and 
now is made explicit in the regulation. 

In order to provide a mechanism for 
those subject to the reporting 
requirements to seek a change in the 
reporting date or the date by which data 
should be reported, the Commission has 
revised § 1602.10 to permit employers to 
seek changes in those requirements. The 
Commission notes that retention of the 
records for the period of one year will 
increase only minimally, if at all, the 
employer's cost of maintaining the 
records. Employers already are required 
to maintain the records for a period of 
six months. The cost of retaining the 
records for an additional six months will 
be minimal. Moreover, most employers 
subject to Title VII also are subject to 
the ADEA, which presently requires that 
these records be retained for a period of 
one year. 

The Commission estimates that the 
changes to §§1602.14 and 1602.28(a) 
increasing the title VII records retention 
period from six months to one year will 
result in an increased recordkeeping 
burden on employers of approximately 
9,000 burden hours annually. The 
Commission estimates that the changes in 
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the title VII and ADEA recordkeeping 
requirements for employers with 
temporary employees will result in an 
increased recordkeeping burden of 
approximately 20,800 burden hours 
annually. The Commission believes that 
this increase in burden hours is de 
minimis and that the modifications will 
not have a significant impact on a 
substantial number of small employers. 
Further, the Commission believes that the 
above cited benefits of the modifications, 
by establishing a uniform period of 
recordkeeping for full time and part time 
employees under title VII, ADA and the 
ADEA, outweigh the minimal increase in 
recordkeeping burden hours on 
employers. For the above reasons, the 
regulatory change will simplify the 
recordkeeping requirements. The 
Commission also certifies under 5 U.S .C. 
605(b), enacted by the Regulatory 
Flexibility Act (Pub. L. No. 96-354), that 
these modifications will not result in a 
significant economic impact on a 
substantial number of small employers 
and that a regulatory flexibility analysis 
therefore is not required. 

List of Subjects in 29 CFR Parts 1602 
and 1627 

Equal employment opportunity, 
Reporting and recordkeeping 
requirements. 

For the Commission, 
Evan J. Kemp, Jr., 
Chairman. 

Accordingly, 29 CFR parts 1602 and 
1627 are amended as follows: 

PART 1602-[AMENDED] 
1. The heading for part 1602 is 

revised to read as follows: 

PART 1602- RECORDKEEPING 
AND REPORTING REQUIREMENTS 
UNDER TITLE VII AND THE ADA 

2. The authority citation for part 
1602 is revised to read as follows: 

Authority: 42 U.S.C. 2000e-8, 
2000e-12; 44 U.S.C. 3501 et seq.; 42 
u.s.c. 12117. 

3. Section 1602.1 is revised to read 
as follows : 

§1602.1 Purpose and scope. 
Section 709 of title VII (42 U.S.C. 

2000e) and section 107 of the Americans 
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with Disabilities Act (ADA) (42 U.S.C. 
12117) require the Commission to 
establish regulations pursuant to which 
employers, labor organizations, joint 
labor-management committees, and 
employment agencies subject to those 
Acts shall make and preserve certain 
records and shall furnish specified 
information to aid in the administration 
and enforcement of the Acts. 

4. The heading for Subpart A is 
revised to read as follows: 

Subpart A - General 

§1602.1 [Amended] 
5. Section 1602.1 is moved under 

subpart A. 

§§1602.2-1602.6 [Removed] 
6. Sections 1602.2-1602.6 are 

removed and reserved. 

§1602.7 [Amended] 
7. Section 1602.7 is amended by 

revising the first and last sentences to 
read as follows: 

§1602.7 Requirement for filing of ( 
report. 

On or before September 30 of each 
year, every employer that is subject to 
title VII of the Civil Rights Act of 1964, 
as amended, and that has 100 or more 
employees, shall file with the 
Commission or its delegate executed 
copies of Standard Form 100, as revised 
(otherwise known as "Employer 
Information Report EEO- I") in 
conformity with the directions set forth 
in the form and accompanying 
instructions. * * * Appropriate copies of 
Standard Form 100 in blank will be 
supplied to every employer known to the 
Commission to be subject to the 
reporting requirements, but it is the 
responsibility of all such employers to 
obtain necessary supplies of the form 
from the Commission or its delegate 
prior to the filing date. 

8. Section 1602.10 is revised to read 
as follows: 

§1602.10 Employer's exemption from 
reporting requirements. 

If an employer claims that the 
preparation or filing of the report would ( 
create undue hardship, the employer may 
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apply to the Commission for an 
exemption from the requirements set 
forth in this part, according to instruction 
5. If an employer is engaged in activities 
for which the reporting unit criteria 
described in section 5 of the instructions 
are not readily adaptable, special 
reporting procedures may be required. If 
an employer seeks to change the date for 
filing its Standard Form 100 or seeks to 
change the period for which data are 
reported, an alternative reporting date or 
period may be permitted. In such 
instances, the employer should so advise 
the Commission by submitting to the 
Commission or its delegate a specific 
written proposal for an alternative 
reporting system prior to the date on 
which the report is due. 

§1602.11 [Amended] 
9. Section 1602.11 is amended as 

follows: 
a. In the first sentence, after 

"purposes of title VII" insert "or the 
ADA''. 

b. In the second sentence, after 
"section 709(c) of title VII" insert "or 
section 107 of the ADA". 

§1602.12 [Amended] 
JO. Section 1602.12 is amended as 

follows: 
a. In the first sentence, after 

"purposes of Title VII" insert "or the 
ADA". 

b. In the second sentence, after 
"section 709(c)" insert "of Title VII, or 
section 107 of the ADA". 

c. By revising the parenthetical at 
the end of the section to read as follows: 
(Approved by the Office of Management 
and Budget under control number 3046-
0040) 

§1602.14 [Amended] 
11. Section 1602.14(a) is amended 

as follows: 
a. By removing the words "6 

months" wherever they appear and 
replacing them with the words "one 
year". 

b. In the first sentence, after "not 
necessarily limited to" insert "requests 
for reasonable accommodation,". 

c. In the third sentence, after "under 
title VII" insert "or the ADA''. 

d. By revising the parenthetical at 
the end of the section to read as follows: 
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(Approved by the Office of Management 
and Budget under control number 3046-
0040) 

§1602.14 [Amended] 
12. Section 1602.14 is amended by 

removing paragraph (b), by removing the 
designation from paragraph (a), and by 
revising the parenthetical at the end of 
the section to read as follows: (Approved 
by the Office of Management and Budget 
under control number 3046-0040) 

§1602.19 [Amended] 
13. Section 1602.19 is amended as 

follows : 
a. In the first sentence, after 

"purpose of Title VII" insert "or the 
ADA''. 

b. In the second sentence, after 
"section 709(c) of title VII" insert "or 
section 107 of the ADA''. 

§1602.21 [Amended] 
14. Section 1602.2l(b) is amended 

as follows: 
a. In the first sentence, after "not 

necessarily limited to" insert "requests 
for reasonable accommodation,". 

b. In the second sentence, after 
"under Title VII" insert "or the ADA''. 

§1602.26 [Amended] 
15. Section 1602.26 is amended as 

follows: 
a. In the first sentence, after 

"purposes of Title VII" insert "or the 
ADA''. 

b. In the second sentence, after 
"section 709(c)" insert "of Title VII or 
section 107 of the ADA''. 

§1602.28 [Amended] 
16. Section 1602.28(a) is amended 

as follows: 
a. By removing the words "6 

months" wherever they appear and 
replacing them with the words "one 
year''. 

b. In the third sentence, after "under 
title VII" insert "or the ADA''. 

c. By revising the parenthetical at 
the end of the section to read as follows: 
(Approved by the Office of Management 
and Budget under control number 3046-
0040) 
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§1602.31 [Amended] 
1 7. Section 1602.31 is amended as 

follows: 
a. By removing paragraph (b) and 

the designation from paragraph (a). 
b. In the first sentence, after "not 

necessarily limited to" insert "requests 
for reasonable accommodation,". 

c. In the third sentence, after "under 
title VII" insert "or the ADA''. 

d. By revising the parenthetical at 
the end of the section to read as follows: 
(Approved by the Office of Management 
and Budget under control number 3046-
0040) 

§1602.37 [Amended] 
18. Section 1602.37 is amended as 

follows: 
a. In the first sentence, after 

"purposes of title VII" insert "or the 
ADA''. 

b. In the second sentence, after 
"section 709(c) of title VII" insert "or 
section 107 of the ADA''. 

§1602.40 [Amended] 
19, Section 1602.40 is amended as 

follows: 
a. By removing paragraph (b) and 

the designation from paragraph (a). 
b. In the first sentence, after "not 

necessarily limited to" insert "requests 
for reasonable accommodation,". 

c. By revising the parenthetical at the 
end of the section to read as follows: (Ap-
proved by the Office of Management and 
Budget under control number 3046-0040) 

§1602.45 [Amended] 
20. Section 1602.45 is amended as 

follows: 
a. In the first sentence, after 

"purposes of title VII" insert "or the 
ADA''. 

b. In the second sentence, after 
"section 709( c) of title VII" insert "or 
section 107 of the ADA". 

§1602.49 [Amended] 
21. Section 1602.49 is amended as 

follows: 
a. By removing paragraph (b) and 

redesignating paragraph (c) as new 
paragraph (b). 

b. In the first sentence of paragraph 
(a), after "not necessarily limited to" 
insert "requests for reasonable 
accommodation,". 
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c. By revising the parenthetical at 
the end of the section to read as follows: 

50(Approved by the Office of 
Management and Budget under control 
number 3046-0040) 

§1602.54 [Amended] 
22. Section 1602.54 is amended as 

follows: 
a. In the first sentence, after 

"purposes of title VII" insert "or the 
ADA". 

b. In the second sentence, after 
"section 709(c) of title VII" insert "or 
section 107 of the ADA". 

23. A new subpart R consisting of 
§ 1602.56 is added, to read as follows: 

Subpart R - Investigation of 
Reporting or Recordkeeping 
Violations 

§1602.56 Investigation of reporting 
or recordkeeping violations. 

When it has received an allegation, 
or has reason to believe, that a person 
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has not complied with the reporting or 
recordkeeping requirements of this Part 
or of Part 1607 of this chapter, the 
Commission may conduct an 
investigation of the alleged failure to 
comply. 

Part 1627 - [Amended] 
24. The authority citation for 29 

CFR part 1627 continues to read as 
follows: 

Authority: Sec. 7, 81 Stat. 604; 29 
U.S.C. 626; sec. 11, 52 Stat. 1066; 29 
U.S.C. 211; sec. 12, 29 U.S.C. 631, Pub. 
L. No. 99-592, 100 Stat. 3342; sec. 2, 
Reorg. Plan No. 1 of 1978, 43 FR 19807. 

§1627.3 [Amended] 
25. In §1627.3, paragraph (b)(3) is 

removed and paragraph (b)(4) is 
redesignated as new paragraph (b)(3). 

26. Newly designated §1627.3(b)(3) 
is amended by removing the word "may" 
and replacing it with the word "shall" 
and by revising the words "paragraph (b) 
(1), (2), or (3)" to read "paragraph (b) 

29 C.F.R. Part 1602 and Part 1627 

(1) or (2)". 

§1627.4 [Amended] 
27. In §1627.4, paragraph (a)(2) is 

removed and paragraph (a)(3) is 
redesignated as new paragraph (a)(2). 

28. Newly designated §1627.4(a)(2) 
is amended by removing the word "may" 
and replacing it with the word "shall" 
and by revising the words "paragraph (a) 
(1) or (2)" to read "paragraph (a)(l)". 

§1627.5 [Amended] 
29. Section 1627.5(c) is amended by 

removing the word "may" and replacing 
it with the word "shall". [FR Doc. 91-
17513 Filed 7-25-91; 8:45 am] 

[The next page is Appendix Ill, Page 75.] 
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DEPARTMENT OF JUSTICE 

Office of the Attorney General 

28 CFR Part 36 

[Order No. 1513-91) 

Nondiscrimination on the Basis of 
Disability by Public Accommodations 
and in Commercial Facilities 

ACTION: Final rule. 

SUMMARY: This rule implements title III 
of the Americans with Disabilities Act, 
Public Law 101-336, which prohibits 
discrimination on the basis of disability 
by private entities in places of public 
accommodation, requires that all new 
places of public accommodation and 
commercial facilities be designed and 
constructed so as to be readily accessible 
to and usable by persons with disabilities, 
and requires that examinations or courses 
related to licensing or certification for 
professional and trade purposes be 
accessible to persons with disabilities. 

EFFECTIVE DATE: January 26, 1992. 

FOR FURTHER INFORMATION 
CONTACT: Barbara S. Drake, Deputy 
Assistant Attorney General, Civil Rights 
Division; Stewart B. Oneglia, Chief, 
Coordination and Review Section, Civil 
Rights Division; and John Wodatch, 
Director, Office on the Americans with 
Disabilities Act, Civil Rights Division; 
all of the U.S. Department of Justice, 
Washington, DC 20530. They may be 
contacted through the Division's ADA 
Information Line at (202) 514-0301 
(Voice), (202) 514-0381 (TDD), or (202) 
514-0383 (TDD). These telephone 
numbers are not toll-free numbers. 

Copies of this rule are available in 
the following alternate formats: large 
print, Braille, electronic file on computer 
disk, and audio-tape. Copies may be 
obtained from the Office on the 
Americans with Disabilities Act at (202) 
514-0301 (Voice) or (202) 514-0381 
(TDD). The rule is also available on 
electronic bulletin board at (202) 514-
6193. These telephone numbers are not 
toll-free numbers. 
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Section-By-Section Analysis and 
Response to Comments 

Subpart A - General 

Section 36.101 Purpose 
Section 36.101 states the purpose of 

the rule, which is to effectuate title III of 
the Americans with Disabilities Act of 
1990. This title prohibits discrimination 
on the basis of disability by public 
accommodations, requires places of 
public accommodation and commercial 
facilities to be designed, constructed, and 
altered in compliance with the 
accessibility standards established by this 
part, and requires that examinations or 
courses related to licensing or 
certification for professional or trade 
purposes be accessible to persons with 
disabilities. 

Section 36.102 Application 
Section 36.102 specifies the range of 

entities and facilities that have 
obligations under the final rule. The rule 
applies to any public accommodation or 
commercial facility as those terms are 
defined in §36.104. It also applies, in 
accordance with section 309 of the ADA, 
to private entities that offer examinations 
or courses related to applications, 
licensing, certification, or credentialing 
for secondary or postsecondary 
education, professional, or trade 
purposes. Except as provided in §36.206, 
"Retaliation or coercion," this part does 
not apply to individuals other than public 
accommodations or to public entities. 
Coverage of private individuals and 
public entities is discussed in the 
preamble to §36.206. 

As defined in §36.104, a public 
accommodation is a private entity that 
owns, leases or leases to, or operates a 
place of public accommodation. Section 
36.102(b )(2) emphasizes that the general 
and specific public accommodations 
requirements of subparts B and C 
obligate a public accommodation only 
with respect to the operations of a place 
of public accommodation. This 
distinction is drawn in recognition of the 
fact that a private entity that meets the 
regulatory definition of public 
accommodation could also own, lease or 
lease to, or operate facilities that are not 
places of public accommodation. The 
rule would exceed the reach of the ADA 
if it were to apply the public 
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accommodations requirements of 
subparts B and C to the operations of a 
private entity that do not involve a place 
of public accommodation. Similarly, 
§36.102(b)(3) provides that the new 
construction and alterations requirements 
of subpart D obligate a public 
accommodation only with respect to 
facilities used as, or designed or 
constructed for use as, places of public 
accommodation or commercial facilities. 

On the other hand, as mandated by 
the ADA and reflected in §36.102(c), the 
new construction and alterations 
requirements of subpart D apply to a 
commercial facility whether or not the 
facility is a place of public 
accommodation, or is owned, leased, 
leased to, or operated by a public 
accommodation. 

Section 36.102(e) states that the rule 
does not apply to any private club, 
religious entity, or public entity. Each of 
these terms is defined in §36.104. The 
exclusion of private clubs and religious 
entities is derived from section 307 of 
the ADA; and the exclusion of public 
entities is based on the statutory 
definition of public accommodation in 
section 301(7) of the ADA, which 
excludes entities other than private 
entities from coverage under title III of 
the ADA. 

Section 36.103 Relationship to Other Laws 
Section 36.103 is derived from 

sections 501 (a) and (b) of the ADA. 
Paragraph (a) provides that, except as 
otherwise specifically provided by this 
part, the ADA is not intended to apply 
lesser standards than are required under 
title V of the Rehabilitation Act of 1973, 
as amended (29 U.S.C. 790-794), or the 
regulations implementing that title. The 
standards of title V of the Rehabilitation 
Act apply for purposes of the ADA to 
the extent that the ADA has not 
explicitly adopted a different standard 
from title V. Where the ADA explicitly 
provides a different standard from 
section 504, the ADA standard applies to 
the ADA, but not to section 504. For 
example, section 504 requires that all 
federally assisted programs and activities 
be readily accessible to and usable by 
individuals with handicaps, even if major 
structural alterations are necessary to 
make a program accessible. Title III of 
the ADA, in contrast, only requires 
alterations to existing facilities if the 

App. Ill • Page 75 

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 50 of 251



Public Accommodations 

modifications are "readily achievable," 
that is, able to be accomplished easily 
and without much difficulty or expense. 
A public accommodation that is covered 
under both section 504 and the ADA is 
still required to meet the "program 
accessibility" standard in order to comply 
with section 504, but would not be in 
violation of the ADA unless it failed to 
make "readily achievable" modifications. 
On the other hand, an entity covered by 
the ADA is required to make "readily 
achievable" modifications, even if the 
program can be made accessible without 
any architectural modifications. Thus, an 
entity covered by both section 504 and 
title III of the ADA must meet both the 
"program accessibility" requirement and 
the "readily achievable" requirement. 

Paragraph (b) makes explicit that the 
rule does not affect the obligation of 
recipients of federal financial assistance 
to comply with the requirements imposed 
under section 504 of the Rehabilitation 
Act of 1973. 

Paragraph (c) makes clear that 
Congress did not intend to displace any 
of the rights or remedies provided by 
other federal laws or other state or local 
laws (including state common law) that 
provide greater or equal protection to 
individuals with disabilities. A plaintiff 
may choose to pursue claims under a 
state law that does not confer greater 
substantive rights, or even confers fewer 
substantive rights, if the alleged violation 
is protected under the alternative law and 
the remedies are greater. For example, 
assume that a person with a physical 
disability seeks damages under a state 
law that allows compensatory and 
punitive damages for discrimination on 
the basis of physical disability, but does 
not allow them on the basis of mental 
disability. In that situation, the state law 
would provide narrower coverage, by 
excluding mental disabilities, but broader 
remedies, and an individual covered by 
both laws could choose to bring an 
action under both laws. Moreover, state 
tort claims confer greater remedies and 
are not preempted by the ADA. A 
plaintiff may join a state tort claim to a 
case brought under the ADA. In such a 
case, the plaintiff must, of course, prove 
all the elements of the state tort claim in 
order to prevail under that cause of 
action. 

A commenter had concerns about 
privacy requirements for banking 
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transactions using telephone relay 
services. Title IV of the Act provides 
adequate protections for ensuring the 
confidentiality of communications using 
the relay services. This issue is more 
appropriately addressed by the Federal 
Communications Commission in its 
regulation implementing title IV of the 
Act. 

Section 36.104 Definitions 
"Act." The word "Act" is used in 

the regulation to refer to the Americans 
with Disabilities Act of 1990, Pub. L. 
101-336, which is also referred to as the 
"ADA." 

"Commerce." The definition of 
"commerce" is identical to the statutory 
definition provided in section 30 I (1) of 
the ADA. It means travel, trade, traffic, 
commerce, transportation, or 
communication among the several states, 
between any foreign country or any 
territory or possession and any state, or 
between points in the same state but 
through another state or foreign country. 
Commerce is defined in the same manner 
as in title II of the Civil Rights Act of 
1964, which prohibits racial 
discrimination in public accommodations. 

The term "commerce" is used in the 
definition of "place of public 
accommodation." According to that 
definition, one of the criteria that an 
entity must meet before it can be 
considered a place of public 
accommodation is that its operations 
affect commerce. The term "commerce" 
is similarly used in the definition of 
"commercial facility." 

The use of the phrase "operations 
affect commerce" applies the full scope 
of coverage of the Commerce Clause of 
the Constitution in enforcing the ADA. 
The Constitution gives Congress broad 
authority to regulate interstate commerce, 
including the activities of local business 
enterprises (e.g., a physician's office, a 
neighborhood restaurant, a laundromat, 
or a bakery) that affect interstate 
commerce through the purchase or sale 
of products manufactured in other states, 
or by providing services to individuals 
from other states. Because of the 
integrated nature of the national 
economy, the ADA and this final rule 
will have extremely broad application. 

"Commercial facilities" are those 
facilities that are intended for 
nonresidential use by a private entity and 
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whose operations affect commerce. As 
explained under §36.401, "New 
construction," the new construction and 
alteration requirements of subpart D of 
the rule apply to all commercial 
facilities, whether or not they are places 
of public accommodation. Those 
commercial facilities that are not places 
of public accommodation are not subject 
to the requirements of subparts B and C 
(e.g., those requirements concerning 
auxiliary aids and general 
nondiscrimination provisions). 

Congress recognized that the 
employees within commercial facilities 
would generally be protected under title I 
(employment) of the Act. However, as 
the House Committee on Education and 
Labor pointed out, "[t]o the extent that 
new facilities are built in a manner that 
make[s] them accessible to all 
individuals, including potential 
employees, there will be less of a need 
for individual employers to engage in 
reasonable accommodations for particular 
employees." H.R. Rep. No. 485, !Olst 
Cong., 2d Sess., pt. 2, at 117 (1990) 
[hereinafter "Education and Labor 
report"]. While employers of fewer than 
15 employees are not covered by title I's 
employment discrimination provisions, 
there is no such limitation with respect to 
new construction covered under title III. 
Congress chose not to so limit the new 
construction provisions because of its 
desire for a uniform requirement of 
accessibility in new construction, because 
accessibility can be accomplished easily 
in the design and construction stage, and 
because future expansion of a business or 
sale or lease of the property to a larger 
employer or to a business that is a place 
of public accommodation is always a 
possibility. 

The term "commercial facilities" is 
not intended to be defined by dictionary 
or common industry definitions. Included 
in this category are factories, 
warehouses, office buildings, and other 
buildings in which employment may 
occur. The phrase, "whose operations 
affect commerce," is to be read broadly, 
to include all types of activities reached 
under the commerce clause of the 
Constitution. 

Privately operated airports are also 
included in the category of commercial 
facilities. They are not, however, places 
of public accommodation because they 

ADA Compliance Guide 

( 

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 51 of 251



l 

( 

( 

28 C.F.R. Part 36 

are not terminals used for "specified 
public transportation." (Transportation by 
aircraft is specifically excluded from the 
statutory definition of "specified public 
transportation.") Thus, privately operated 
airports are subject to the new 
construction and alteration requirements 
of this rule (subpart D) but not to 
subparts B and C. (Airports operated by 
public entities are covered by title II of 
the Act.) Places of public 
accommodation located within airports, 
such as restaurants, shops, lounges, or 
conference centers, however, are covered 
by subparts B and C of this part. 

The statute's definition of 
"commercial facilities" specifically 
includes only facilities "that are intended 
for nonresidential use" and specifically 
exempts those facilities that are covered 
or expressly exempted from coverage 
under the Fair Housing Act of 1968, as 
amended (42 U.S.C. 3601-3631). The 
interplay between the Fair Housing Act 
and the ADA with respect to those 
facilities that are "places of public 
accommodation" was the subject of many 
comments and is addressed in the 
preamble discussion of the definition of 
"place of public accommodation." 

"Current illegal use of drugs." The 
phrase "current illegal use of drugs" is 
used in §36.209. Its meaning is discussed 
in the preamble for that section. 

"Disability." The definition of the 
term "disability" is comparable to the 
definition of the term "individual with 
handicaps" in section 7(8)(B) of the 
Rehabilitation Act and section 802(h) of 
the Fair Housing Act. The Education and 
Labor Committee report makes clear that 
the analysis of the term "individual with 
handicaps" by the Department of Health, 
Education, and Welfare in its regulations 
implementing section 504 (42 FR 22685 
(May 4, 1977)) and the analysis by the 
Department of Housing and Urban 
Development in its regulation 
implementing the Fair Housing 
Amendments Act of 1988 (54 FR 3232 
(Jan. 23, 1989)) should also apply fully 
to the term "disability" (Education and 
Labor report at 50). 

The use of the term "disability" 
instead of "handicap" and the term 
"individual with a disability" instead of 
"individual with handicaps" represents an 
effort by the Congress to make use of 
up-to-date, currently accepted 
terminology. The terminology applied to 
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individuals with disabilities is a very 
significant and sensitive issue. As with 
racial and ethnic terms, the choice of 
words to describe a person with a 
disability is overlaid with stereotypes, 
patronizing attitudes, and other emotional 
connotations. Many individuals with 
disabilities, and organizations 
representing such individuals, object to 
the use of such terms as "handicapped 
person" or "the handicapped." In other 
recent legislation, Congress also 
recognized this shift in terminology, e.g., 
by changing the name of the National 
Council on the Handicapped to the 
National Council on Disability (Pub. L. 
100-630). 

In enacting the Americans with 
Disabilities Act, Congress concluded that 
it was important for the current 
legislation to use terminology most in 
line with the sensibilities of most 
Americans with disabilities. No change 
in definition or substance is intended nor 
should be attributed to this change in 
phraseology. 

The term "disability" means, with 
respect to an individual -

(A) A physical or mental impairment 
that substantially limits one or more of 
the major life activities of such 
individual; 

(B) A record of such an impairment; 
or 

(C) Being regarded as having such 
an impairment. 

If an individual meets any one of 
these three tests, he or she is considered 
to be an individual with a disability for 
purposes of coverage under the 
Americans with Disabilities Act. 

Congress adopted this same basic 
definition of "disability," first used in the 
Rehabilitation Act of 1973 and in the 
Fair Housing Amendments Act of 1988, 
for a number of reasons. It has worked 
well since it was adopted in 1974. There 
is a substantial body of administrative 
interpretation and judicial precedent on 
this definition. Finally, it would not be 
possible to guarantee comprehensiveness 
by providing a list of specific disabilities, 
especially because new disorders may be 
recognized in the future, as they have 
since the definition was first established 
in 1974. 

Test A - A Physical or Mental Impairment 
That Substantially Limits One or More of 
the Major Life Activities of Such Individual 
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Physical or mental impairment. 
Under the first test, an individual must 
have a physical or mental impairment. As 
explained in paragraph (1) (i) of the 
definition, "impairment" means any 
physiological disorder or condition, 
cosmetic disfigurement, or anatomical 
loss affecting one or more of the 
following body systems: Neurological; 
musculoskeletal; special sense organs 
(including speech organs that are not 
respiratory, such as vocal cords, soft 
palate, and tongue); respiratory, 
including speech organs; cardiovascular; 
reproductive; digestive; genitourinary; 
hemic and lymphatic; skin; and 
endocrine. It also means any mental or 
psychological disorder, such as mental 
retardation, organic brain syndrome, 
emotional or mental illness, and specific 
learning disabilities. This list closely 
tracks the one used in the regulations for 
section 504 of the Rehabilitation Act of 
1973 (see, e.g., 45 CFR 84.3(j)(2)(i)). 

Many commenters asked that 
"traumatic brain injury" be added to the 
list in paragraph (l)(i). Traumatic brain 
injury is already included because it is a 
physiological condition affecting one of 
the listed body systems, i.e., 
"neurological." Therefore, it was 
unnecessary for the Department to add 
the term to the regulation. 

It is not possible to include a list of 
all the specific conditions, contagious 
and noncontagious diseases, or infections 
that would constitute physical or mental 
impairments because of the difficulty of 
ensuring the comprehensiveness of such 
a list, particularly in light of the fact that 
other conditions or disorders may be 
identified in the future. However, the list 
of examples in paragraph (!)(iii) of the 
definition includes: Orthopedic, visual, 
speech and hearing impairments; cerebral 
palsy; epilepsy, muscular dystrophy, 
multiple sclerosis, cancer, heart disease, 
diabetes, mental retardation, emotional 
illness, specific learning disabilities, HIV 
disease (symptomatic or asymptomatic), 
tuberculosis, drug addiction, and 
alcoholism. 

The examples of "physical or mental 
impairments" in paragraph (!)(iii) are the 
same as those contained in many section 
504 regulations, except for the addition 
of the phrase "contagious and 
noncontagious" to describe the types of 
diseases and conditions included, and the 
addition of "HIV disease (symptomatic 
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or asymptomatic)" and "tuberculosis" to 
the list of examples. These additions are 
based on the ADA committee reports, 
caselaw, and official legal opinions 
interpreting section 504. In School Board 
of Nassau County v. Arline, 480 U.S. 273 
(1987), a case involving an individual 
with tuberculosis, the Supreme Court 
held that people with contagious diseases 
are entitled to the protections afforded by 
section 504. Following the Arline 
decision, this Department's Office of 
Legal Counsel issued a legal opinion that 
concluded that symptomatic HIV disease 
is an impairment that substantially limits 
a major life activity; therefore it has been 
included in the definition of disability 
under this part. The opinion also 
concluded that asymptomatic HIV 
disease is an impairment that 
substantially limits a major life activity, 
either because of its actual effect on the 
individual with HIV disease or because 
the reactions of other people to 
individuals with HIV disease cause such 
individuals to be treated as though they 
are disabled. See Memorandum from 
Douglas W. Kmiec, Acting Assistant 
Attorney General, Office of Legal 
Counsel, Department of Justice, to 
Arthur B. Culvahouse, Jr., Counsel to the 
President (Sept. 27, 1988), reprinted in 
Hearings on S. 933, the Americans with 
Disabilities Act, Before the Subcomm. on 
the Handicapped of the Senate Comm. on 
Labor and Human Resources, lOlst 
Cong., 1st Sess. 346 (1989). The phrase 
"symptomatic or asymptomatic" was 
inserted in the final rule after "HIV 
disease" in response to commenters who 
suggested that the clarification was 
necessary to give full meaning to the 
Department's opinion. 

Paragraph (l)(iv) of the definition 
states that the phrase "physical or mental 
impairment" does not include 
homosexuality or bisexuality. These 
conditions were never considered 
impairments under other federal 
disability laws. Section 51 l(a) of the 
statute makes clear that they are likewise 
not to be considered impairments under 
the Americans with Disabilities Act. 

Physical or mental impairment does 
not include simple physical 
characteristics, such as blue eyes or black 
hair. Nor does it include environmental, 
cultural, economic, or other 
disadvantages, such as having a prison 
record, or being poor. Nor is age a 
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disability. Similarly, the definition does 
not include common personality traits 
such as poor judgment or a quick temper 
where these are not symptoms of a 
mental or psychological disorder. 
However, a person who has these 
characteristics and also has a physical or 
mental impairment may be considered as 
having a disability for purposes of the 
Americans with Disabilities Act based on 
the impairment. 

Substantial limitation of a major life 
activity. Under Test A, the impairment 
must be one that "substantially limits a 
major life activity." Major life activities 
include such things as caring for one's 
self, performing manual tasks, walking, 
seeing, hearing, speaking, breathing, 
learning, and working. For example, a 
person who is paraplegic is substantially 
limited in the major life activity of 
walking, a person who is blind is 
substantially limited in the major life 
activity of seeing, and a person who is 
mentally retarded is substantially limited 
in the major life activity of learning. A 
person with traumatic brain injury is 
substantially limited in the major life 
activities of caring for one's self, 
learning, and working because of 
memory deficit, confusion, contextual 
difficulties, and inability to reason 
appropriately. 

A person is considered an individual 
with a disability for purposes of Test A, 
the first prong of the definition, when the 
individual's important life activities are 
restricted as to the conditions, manner, or 
duration under which they can be 
performed in comparison to most people. 
A person with a minor, trivial 
impairment, such as a simple infected 
finger, is not impaired in a major life 
activity. A person who can walk for 10 
miles continuously is not substantially 
limited in walking merely because, on 
the eleventh mile, he or she begins to 
experience pain, because most people 
would not be able to walk eleven miles 
without experiencing some discomfort. 

The Department received many 
comments on the proposed rule's 
inclusion of the word "temporary" in the 
definition of "disability." The preamble 
indicated that impairments are not 
necessarily excluded from the definition 
of "disability" simply because they are 
temporary, but that the duration, or 
expected duration, of an impairment is 
one factor that may properly be 
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considered in determining whether the 
impairment substantially limits a major 
life activity. The preamble recognized, 
however, that temporary impairments, 
such as a broken leg, are not commonly 
regarded as disabilities, and only in rare 
circumstances would the degree of the 
limitation and its expected duration be 
substantial: Nevertheless, many 
commenters objected to inclusion of the 
word "temporary" both because it is not 
in the statute and because it is not 
contained in the definition of "disability" 
set forth in the title I regulations of the 
Equal Employment Opportunity 
Commission (EEOC). The word 
"temporary" has been deleted from the 
final rule to conform with the statutory 
language. The question of whether a 
temporary impairment is a disability 
must be resolved on a case-by-case basis, 
taking into consideration both the 
duration (or expected duration) of the 
impairment and the extent to which it 
actually limits a major life activity of the 
affected individual. 

The question of whether a person 
has a disability should be assessed 
without regard to the availability of 
mitigating measures, such as reasonable 
modifications or auxiliary aids and 
services. For example, a person with 
hearing loss is substantially limited in the 
major life activity of hearing, even 
though the loss may be improved through 
the use of a hearing aid. Likewise, 
persons with impairments, such as 
epilepsy or diabetes, that substantially 
limit a major life activity, are covered 
under the first prong of the definition of 
disability, even if the effects of the 
impairment are controlled by medication. 

Many commenters asked that 
environmental illness (also known as 
multiple chemical sensitivity) as well as 
allergy to cigarette smoke be recognized 
as disabilities. The Department, however, 
declines to state categorically that these 
types of ·allergies or sensitivities are 
disabilities, because the determination as 
to whether an impairment is a disability 
depends on whether, given the particular 
circumstances at issue, the impairment 
substantially limits one or more major 
life activities (or has a history of, or is 
regarded as having such an effect). 

Sometimes respiratory or 
neurological functioning is so severely 
affected that an individual will satisfy the 
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requirements to be considered disabled 
under the regulation. Such an individual 
would be entitled to all of the protections 
afforded by the Act and this part. In 
other cases, individuals may be sensitive 
to environmental elements or to smoke 
but their sensitivity will not rise to the 
level needed to constitute a disability. 
For example, their major life activity of 
breathing may be somewhat, but not 
substantially, impaired. In such 
circumstances, the individuals are not 
disabled and are not entitled to the 
protections of the statute despite their 
sensitivity to environmental agents. 

In sum, the determination as to 
whether allergies to cigarette smoke, or 
allergies or sensitivities characterized by 
the commenters as environmental illness 
are disabilities covered by the regulation 
must be made using the same case-by-
case analysis that is applied to all other 
physical or mental impairments. 
Moreover, the addition of specific 
regulatory provisions relating to 
environmental illness in the final rule 
would be inappropriate at this time 
pending future consideration of the issue 
by the Architectural and Transportation 
Barriers Compliance Board, the 
Environmental Protection Agency, and 
the Occupational Safety and Health 
Administration of the Department of 
Labor. 

Test B - A Record of Such an Impairment 
This test is intended to cover those 

who have a record of an impairment. As 
explained in paragraph (3) of the rule's 
definition of disability, this includes a 
person who has a history of an 
impairment that substantially limited a 
major life activity, such as someone who 
has recovered from an impairment. It 
also includes persons who have been 
misclassified as having an impairment. 

This provision is included in the 
definition in part to protect individuals 
who have recovered from a physical or 
mental impairment that previously 
substantially limited them in a major life 
activity. Discrimination on the basis of 
such a past impairment is prohibited. 
Frequently occurring examples of the 
first group (those who have a history of 
an impairment) are persons with histories 
of mental or emotional illness, heart 
disease, or cancer; examples of the 
second group (those who have been 
misclassified as having an impairment) 
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are persons who have been misclassified 
as having mental retardation or mental 
illness. 

Test C - Being Regarded as Having Such 
an Impairment 

This test, as contained in paragraph 
( 4) of the definition, is intended to cover 
persons who are treated by a private 
entity or public accommodation as 
having a physical or mental impairment 
that substantially limits a major life 
activity. It applies when a person is 
treated as if he'or she has an impairment 
that substantially lirriits a major life 
activity, regardless of whether that 
person has an impairment. 

The Americans with Disabilities Act 
uses the same "regarded as" test set forth 
in the regulations implementing section 
504 of th~ Rehabilitation Act. See, e.g., 
28 CFR 42.540(k)(2)(iv), which 
provides: 

(iv) "Is regarded as having an 
impairment" means (A) Has a physical or 
mental impairment that does not substantially 
limit major life activities but that is treated by 
a recipient as constituting such a limitation; 
(B) Has a physical or mental impairment that 
substantially limits major life activities only as 
a result of the attitudes of others toward such 
impairment; or (C) Has none of the 
impairments defined in paragraph (k)(2)(i) of 
this section but is treated by a recipient as 
having such an impairment. 

The perception of the private entity 
or public accommodation is a key 
element of this test. A person who 
perceives himself or herself to have an 
impairment, but does not have an 
impairment, and is not treated as if he or 
she has an impairment, is not protected 
under this test. A person would be 
covered under this test if a restaurant 
refused to serve that person because of a 
fear of "negative reactions" of others to 
that person. A person would also be 
covered if a public accommodation 
refused to serve a patron because it 
perceived that the patron had an 
impairment that limited his or her 
enjoyment of the goods or services being 
offered. 

For example, persons with severe 
burns often encounter discrimination in 
community activities, resulting in 
substantial limitation of major life 
activities. These persons would be 
covered under this test based on the 
attitudes of others towards the 
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impairment, even if they did not view 
themselves as "impaired." 

The rationale for this third test, as 
used in the Rehabilitation Act of 1973, 
was articulated by the Supreme Court in 
Arline, 480 U.S. 273 (1987). The Court 
noted that, although an individual may 
have an impairment that does not in fact 
substantially limit a major life activity, 
the reaction of others may prove just as 
disabling. "Such an impairment might 
not diminish a person's physical or 
mental capabilities, but could 
nevertheless substantially limit that 
person's ability to work as a result of the 
negative reactions of others to the 
impairment." Id. at 283. The Court 
concluded that, by including this test in 
the Rehabilitation Act's definition, 
"Congress acknowledged that society's 
accumulated myths and fears about 
disability and disease are as 
handicapping as are the physical 
limitations that flow from actual 
impairment." Id. at 284. 

Thus, a person who is not allowed 
into a public accommodation because of 
the myths, fears, and stereotypes 
associated with disabilities would be 
covered under this third test whether or 
not the person's physical or mental 
condition would be considered a 
disability under the first or second test in 
the definition. 

If a person is refused admittance on 
the basis of an actual or perceived 
physical or mental condition, and the 
public accommodation can articulate no 
legitimate reason for the refusal (such as 
failure to meet eligibility criteria), a 
perceived concern about admitting 
persons with disabilities could be 
inferred and the individual would qualify 
for coverage under the "regarded as" test. 
A person who is covered because of 
being regarded as having an impairment 
is not required to show that the public 
accommodation's perception is inaccurate 
(e.g., that he will be accepted by others, 
or that insurance rates will not increase) 
in order to be admitted to the public 
accommodation. 

Paragraph (5) of the definition lists 
certain conditions that are not included 
within the definition of "disability." The 
excluded conditions are: transvestism, 
transsexualism, pedophilia, 
exhibitionism, voyeurism, gender identity 
disorders not resulting from physical 
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impairments, other sexual behavior 
disorders, compulsive gambling, 
kleptomania, pyromania, and 
psychoactive substance use disorders 
resulting from current illegal use of 
drugs. Unlike homosexuality and 
bisexuality, which are not considered 
impairments under either the Americans 
with Disabilities Act (see the definition 
of "disability," paragraph (1 )(iv)) or 
section 504, the conditions listed in 
paragraph (5), except for transvestism, 
are not necessarily excluded as 
impairments under section 504. 
(Transvestism was excluded from the 
definition of disability for section 504 by 
the Fair Housing Amendments Act of 
1988, Pub. L. 100-430, §6(b).) The 
phrase "current illegal use of drugs" used 
in this definition is explained in the 
preamble to §36.209. 

"Drug." The definition of the term 
"drug" is taken from section 510(d)(2) of 
the ADA. 

"Facility." "Facility" means all or 
any portion of buildings, structures, sites, 
complexes, equipment, rolling stock or 
other conveyances, roads, walks, 
passageways, parking lots, or other real 
or personal property, including the site 
where the building, property, structure, 
or equipment is located. Committee 
reports made clear that the definition of 
facility was drawn from the definition of 
facility in current federal regulations 
(see, e.g., Education and Labor report at 
114). It includes both indoor and outdoor 
areas where human-constructed 
improvements, structures, equipment, or 
property have been added to the natural 
environment. 

The term "rolling stock or other 
conveyances" was not included in the 
definition of facility in the proposed rule. 
However, commenters raised questions 
about the applicability of this part to 
places of public accommodation operated 
in mobile facilities (such as cruise ships, 
floating restaurants, or mobile health 
units). Those places of public 
accommodation are covered under this 
part, and would be included in the 
definition of "facility." Thus the 
requirements of subparts B and C would 
apply to those places of public 
accommodation. For example, a covered 
entity could not discriminate on the basis 
of disability in the full and equal 
enjoyment of the facilities (§36.201) . 
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Similarly, a cruise line could not apply 
eligibility criteria to potential passengers 
in a manner that would screen out 
individuals with disabilities, unless the 
criteria are "necessary," as provided in 
§36.301. 

However, standards for new 
construction and alterations of such 
facilities are not yet included in the 
Americans with Disabilities Act 
Accessibility Guidelines for Buildings 
and Facilities (ADAAG) adopted by 
§36.406 and incorporated in Appendix A. 
The Department therefore will not 
interpret the new construction and 
alterations provisions of subpart D to 
apply to the types of facilities discussed 
here, pending further development of 
specific requirements. 

Requirements pertaining to 
accessible transportation services 
provided by public accommodations are 
included in §36.310 of this part; 
standards pertaining to accessible 
vehicles will be issued by the Secretary 
of Transportation pursuant to section 306 
of the Act, and will be codified at 49 
CFR part 37. 

A public accommodation has 
obligations under this rule with respect to 
a cruise ship to the extent that its 
operations are subject to the laws of the 
United States. 

The definition of "facility" only 
includes the site over which the private 
entity may exercise control or on which a 
place of public accommodation or a 
commercial facility is located. It does not 
include, for example, adjacent roads or 
walks controlled by a public entity that is 
not subject to this part. Public entities 
are subject to the requirements of title II 
of the Act. The Department's regulation 
implementing title II, which will be 
codified at 28 CFR part 35, addresses the 
obligations of public entities to ensure 
accessibility by providing curb ramps at 
pedestrian walkways. 

"Illegal use of drugs." The definition 
of "illegal use of drugs" is taken from 
section 510( d)(I) of the Act and clarifies 
that the term includes the illegal use of 
one or more drugs. 

"Individual with a disability" means 
a person who has a disability but does 
not include an individual who is 
currently illegally using drugs, when the 
public accommodation acts on the basis 
of such use. The phrase "current illegal 
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use of drugs" is explained in the ( 
preamble to §36.209. 

"Place of public accommodation." 
The term "place of public 
accommodation" is an adaptation of the 
statutory definition of "public 
accommodation" in section 301(7) of the 
ADA and appears as an element of the 
regulatory definition of public 
accommodation. The final rule defines 
"place of public accommodation" as a 
facility, operated by a private entity, 
whose operations affect commerce and 
fall within at least one of 12 specified 
categories. The term "public 
accommodation," on the other hand, is 
reserved by the final rule for the private 
entity that owns, leases (or leases to), or 
operates a place of public 
accommodation. It is the public 
accommodation, and not the place of 
public accommodation, that is subject to 
the regulation's nondiscrimination 
requirements. Placing the obligation not 
to discriminate on the public 
accommodation, as defined in the rule, is 
consistent with section 302(a) of the 
ADA, which places the obligation not to 
discriminate on any person who owns, ( 
leases (or leases to), or operates a place 
of public accommodation. 

Facilities operated by government 
agencies or other public entities as 
defined in this section do not qualify as 
places of public accommodation. The 
actions of public entities are governed by 
title II of the ADA and will be subject to 
regulations issued by the Department of 
Justice under that title. The receipt of 
government assistance by a private entity 
does not by itself preclude a facility from 
being considered as a place of public 
accommodation . 

The definition of place of public 
accommodation incorporates the 12 
categories of facilities represented in the 
statutory definition of public 
accommodation in section 301(7) of the 
ADA: 

I. Places of lodging. 
2. Establishments serving food or 

drink. 
3. Places of exhibition or 

entertainment. 
4. Places of public gathering. 
5. Sales or rental establishments. 
6. Service establishments. 
7. Stations used for specified public 

transportation. ( 
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8. Places of public display or 
collection. 

9. Places of recreation. 
10. Places of education. 
11. Social service center 

establishments. 
12. Places of exercise or recreation. 
In order to be a place of public 

accommodation, a facility must be 
operated by a private entity, its 
operations must affect commerce, and it 
must fall within one of these 12 
categories. While the list of categories is 
exhaustive, the representative examples 
of facilities within each category are not. 
Within each category only a few 
examples are given. The category of 
social service center establishments 
would include not only the types of 
establishments listed, day care centers, 
senior citizen centers, homeless shelters, 
food banks, adoption agencies, but also 
establishments such as substance abuse 
treatment centers, rape crisis centers, and 
halfway houses. As another example, the 
category of sales or rental establishments 
would include an innumerable array of 
facilities that would sweep far beyond 
the few examples given in the regulation. 
For example, other retail or wholesale 
establishments selling or renting items, 
such as bookstores, videotape rental 
stores, car rental establishment, pet 
stores, and jewelry stores would also be 
covered under this category, even though 
they are not specifically listed. 

Several commenters requested 
clarification as to the coverage of 
wholesale establishments under the 
category of "sales or rental 
establishments." The Department intends 
for wholesale establishments to be 
covered under this category as places of 
public accommodation except in cases 
where they sell exclusively to other 
businesses and not to individuals. For 
example, a company that grows food 
produce and supplies its crops 
exclusively to food processing 
corporations on a wholesale basis does 
not become a public accommodation 
because of these transactions. If this 
company operates a road side stand 
where its crops are sold to the public, the 
road side stand would be a sales 
establishment covered by the ADA. 
Conversely, a sales establishment that 
markets its goods as "wholesale to the 
public" and sells to individuals would 
not be exempt from ADA coverage 
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despite its use of the word "wholesale" 
as a marketing technique. 

Of course, a company that operates 
a place of public accommodation is 
subject to this part only in the operation 
of that place of public accommodation. 
In the example given above, the 
wholesale produce company that operates 
a road side stand would be a public 
accommodation only for the purposes of 
the operation of that stand. The company 
would be prohibited from discriminating 
on the basis of disability in the operation 
of the road side stand, and it would be 
required to remove barriers to physical 
access to the extent that it is readily 
achievable to do so (see §36.304); 
however, in the event that it is not 
readily achievable to remove barriers, for 
example, by replacing a gravel surface or 
regrading the area around the stand to 
permit access by persons with mobility 
impairments, the company could meet its 
obligations through alternative methods 
of making its goods available, such as 
delivering produce to a customer in his 
or her car (see §36.305). The concepts of 
readily achievable barrier removal and 
alternatives to barrier removal are 
discussed further in the preamble 
discussion of §§36.304 and 36.305. 

Even if a facility does not fall 
within one of the 12 categories, and 
therefore does not qualify as a place of 
public accommodation, it still may be a 
commercial facility as defined in §36.104 
and be subject to the new construction 
and alterations requirements of subpart 
D. 

A number of commenters questioned 
the treatment of residential hotels and 
other residential facilities in the 
Department's proposed rule. These 
commenters were essentially seeking 
resolution of the relationship between the 
Fair Housing Act and the ADA 
concerning facilities that are both 
residential in nature and engage in 
activities that would cause them to be 
classified as "places of public 
accommodation" under the ADA. The 
ADA 's express exemption relating to the 
Fair Housing Act applies only to 
"commercial facilities" and not to 
"places of public accommodation." 

A facility whose operations affect 
interstate commerce is a place of public 
accommodation for purposes of the ADA 
to the extent that its operations include 
those types of activities engaged in or 
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services provided by the facilities 
contained on the list of 12 categories in 
section 301 (7) of the ADA. Thus, a 
facility that provides social services 
would be considered a "social service 
center establishment." Similarly, the 
category "places of lodging" would 
exclude solely residential facilities 
because the nature of a place of lodging 
contemplates the use of the facility for 
short-term stays. 

Many facilities, however, are mixed 
use facilities. For example, in a large 
hotel that has a separate residential 
apartment wing, the residential wing 
would not be covered by the ADA 
because of the nature of the occupancy 
of that part of the facility. This 
residential wing would, however, be 
covered by the Fair Housing Act. The 
separate nonresidential accommodations 
in the rest of the hotel would be a place 
of lodging, and thus a public 
accommodation subject to the 
requirements of this final rule. If a hotel 
allows both residential and short-term 
stays, but does not allocate space for 
these different uses in separate, discrete 
units, both the ADA and the Fair 
Housing Act may apply to the facility. 
Such determinations will need to be 
made on a case-by-case basis. Any place 
of lodging of the type described in 
paragraph (I) of the definition of place 
of public accommodation and that is an 
establishment located within a building 
that contains not more than five rooms 
for rent or hire and is actually occupied 
by the proprietor of the establishment as 
his or her residence is not covered by the 
ADA. (This exclusion from coverage 
does not apply to other categories of 
public accommodations, for example, 
professional offices or homeless shelters, 
that are located in a building that is also 
occupied as a private residence.) 

A number of commenters noted that 
the term "residential hotel" may also 
apply to a type of hotel commonly 
known as a "single room occupancy 
hotel." Although such hotels or portions 
of such hotels may fall under the Fair 
Housing Act when operated or used as 
long-term residences, they are also 
considered "places of lodging" under the 
ADA when guests of such hotels are free 
to use them on a short-term basis. In 
addition, "single room occupancy hotels" 
may provide social services to their 
guests, often through the operation of 
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federal or state grant programs. In such 
a situation, the facility would be 
considered a "social service center 
establishment" and thus covered by the 
ADA as a place of public 
accommodation, regardless of the length 
of stay of the occupants. 

A similar analysis would also be 
applied to other residential facilities that 
provide social services, including 
homeless shelters, shelters for people 
seeking refuge from domestic violence, 
nursing homes, residential care facilities, 
and other facilities where persons may 
reside for varying lengths of time. Such 
facilities should be analyzed under the 
Fair Housing Act to determine the 
application of that statute. The ADA, 
however, requires a separate and 
independent analysis. For example, if the 
facility, or a portion of the facility, is 
intended for or permits short-term stays, 
or if it can appropriately be categorized 
as a service establishment or as a social 
service establishment, then the facility or 
that portion of the facility used for the 
covered purpose is a place of public 
accommodation under the ADA. For 
example, a homeless shelter that is 
intended and used only for long-term 
residential stays and that does not 
provide social services to its residents 
would not be covered as a place of 
public accommodation. However, if this 
facility permitted short-term stays or 
provided social services to its residents, 
it would be covered under the ADA 
either as a "place of lodging" or as a 
"social service center establishment," or 
as both. 

A private home, by itself, does not 
fall within any of the 12 categories. 
However, it can be covered as a place of 
public accommodation to the extent that 
it is used as a facility that would fall 
within one of the 12 categories. For 
example, if a professional office of a 
dentist, doctor, or psychologist is located 
in a private home, the portion of the 
home dedicated to office use (including 
areas used both for the residence and the 
office, e.g., the entrance to the home that 
is also used as the entrance to the 
professional office) would be considered 
a place of public accommodation. Places 
of public accommodation located in 
residential facilities are specifically 
addressed in §36.207. 

If a tour of a commercial facility 
that is not otherwise a place of public 
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accommodation, such as, for example, a 
factory or a movie studio production set, 
is open to the general public, the route 
followed by the tour is a place of public 
accommodation and the tour must be 
operated in accordance with the rule's 
requirements for public accommodations. 
The place of public accommodation 
defined by the tour does not include 
those portions of the commercial facility 
that are merely viewed from the tour 
route. Hence, the barrier removal 
requirements of §36.304 only apply to 
the physical route followed by the tour 
participants and not to work stations or 
other areas that are merely adjacent to, or 
within view of, the tour route. If the tour 
is not open to the general public, but 
rather is conducted, for example, for 
selected business colleagues, partners, 
customers, or consultants, the tour route 
is not a place of public accommodation 
and the tour is not subject to the 
requirements for public accommodations. 

Public accommodations that receive 
federal financial assistance are subject to 
the requirements of section 504 of the 
Rehabilitation Act as well as the 
requirements of the ADA. 

Private schools, including 
elementary and secondary schools, are 
covered by the rule as places of public 
accommodation. The rule itself, however, 
does not require a private school to 
provide a free appropriate education or 
develop an individualized education 
program in accordance with regulations 
of the Department of Education 
implementing section 504 of the 
Rehabilitation Act of 1973, as amended 
(34 CFR part 104), and regulations 
implementing the Individuals with 
Disabilities Education Act (34 CFR part 
300). The receipt of federal assistance by 
a private school, however, would trigger 
application of the Department of 
Education ' s regulations to the extent 
mandated by the particular type of 
assistance received. 

"Private club." The term "private 
club" is defined in accordance with 
section 307 of the ADA as a private club 
or establishment exempted from coverage 
under title II of the Civil Rights Act of 
1964. Title II of the 1964 Act exempts 
any "private club or other establishment 
not in fact open to the public, except to 
the extent that the facilities of such 
establishment are made available to the 
customers or patrons of [a place of 
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public accommodation as defined in title ( 
II]." The rule, therefore, as reflected in 
§36.102(e) of the application section, 
limits the coverage of private clubs 
accordingly. The obligations of a private 
club that rents space to any other private 
entity for the operation of a place of 
public accommodation are discussed 
further in connection with §36.201. 

In determining whether a private 
entity qualifies as a private club under 
title II, courts have considered such 
factors as the degree of member control 
of club operations, the selectivity of the 
membership selection process, whether 
substantial membership fees are charged, 
whether the entity is operated on a 
nonprofit basis, the extent to which the 
facilities are open to the public, the 
degree of public funding, and whether 
the club was created specifically to avoid 
compliance with the Civil Rights Act. 
See e.g., Tillman v. Wheaton-Haven 
Recreation Ass'n, 410 U.S. 431 (1973); 
Daniel v. Paul, 395 U.S. 298 (1969); 
Olzman v. Lake Hills Swim Club, Inc ., 
495 F.2d 1333 (2d Cir. 1974); Anderson 
v. Pass Christian Isles Golf Club, Inc., 
488 F.2d 855 (5th Cir. 1974); Smith v. 
YMCA, 462 F.2d 634 (5th Cir. 1972); ( 
Stout v. YMCA, 404 F.2d 687 (5th Cir. 
1968); United States v. Richberg, 398 
F.2d 523 (5th Cir. 1968); Nesmith v. 
YMCA, 397 F.2d 96 (4th Cir. 1968); 
United States v. Lansdowne Swim Club, 
713 F. Supp. 785 (E.D. Pa. 1989); 
Durham v. Red Lake Fishing and 
Hunting Club, Inc., 666 F. Supp. 954 
(W.D. Tex. 1987); New York v. Ocean 
Club , Inc., 602 F. Supp. 489 (E.D.N.Y. 
1984); Brown v. Loudoun Golf and 
Country Club, Inc ., 573 F. Supp. 399 
(E.D. Va. 1983); United States v. 
Trustees of Fraternal Order of Eagles, 
472 F. Supp. 1174 (E.D. Wis. 1979); 
Cornelius v. Benevolent Protective Order 
of Elks, 382 F. Supp. 1182 (D. Conn. 
1974). 

"Private entity." The term "private 
entity" is defined as any individual or 
entity other than a public entity. It is 
used as part of the definition of "public 
accommodation" in this section. 

The definition adds "individual" to 
the statutory definition of private entity 
(see section 301(6) of the ADA). This 
addition clarifies that an individual may 
be a private entity and, therefore, may be 
considered a public accommodation if he 
or she owns, leases (or leases to), or ( 
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operates a place of public 

accommodation. The explicit inclusion of 

individuals under the definition of private 

entity is consistent with section 302(a) of 

the ADA, which broadly prohibits 

discrimination on the basis of disability 

by any person who owns, leases (or 

leases to), or operates a place of public 

accommodation. 
"Public accommodation." The term 

"public accommodation" means a private 

entity that owns, leases (or leases to), or 

operates a place of public 
accommodation. The regulatory term, 

"public accommodation," corresponds to 

the statutory term, "person," in section 

302(a) of the ADA. The ADA prohibits 

discrimination "by any person who owns, 

leases (or leases to), or operates a place 

of public accommodation." The text of 

the regulation consequently places the 

ADA's nondiscrimination obligations on 

"public accommodations" rather than on 

"persons" or on "places of public 
accommodation." 

As stated in §36.102(b)(2), the 

requirements of subparts B and C 

o~ligate a public accommodation only 

with respect to the operations of a place 

of public accommodation. A public 

accommodation must also meet the 

req~~r~ments of subpart D with respect to 

fac1ht1es used as, or designed or 

constructed for use as, places of public 

accommodation or commercial facilities . 

"Public entity." The term "public 

entity" is defined in accordance with 

section 201(1) of the ADA as any state 

or local government; any department, 

agency, special purpose district, or other 

instrumentality of a state or states or 

local government; and the National 

Railroad Passenger Corporation, and any 

commuter authority (as defined in section 

103(8) of the Rail Passenger Service 

Act). It is used in the definition of 

"private entity" in §36.104. Public 

entities are excluded from the definition 

of private entity and therefore cannot 

qualify as public accommodations under 

this regulation. However, the actions of 

public entities are covered by title II of 

the ADA and by the Department's title II 

regulations codified at 28 CFR part 35. 

"Qualified interpreter." The 

Department received substantial comment 

regarding the lack of a definition of 

"qu.alified interpreter." The proposed rule 

defmed auxiliary aids and services to 

include the statutory term, "qualified 
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interpreters" (§36.303(b)), but did not 

define that term. Section 36.303 require, 

the use of a qualified interpreter where 

necessary to achieve effective 

communication, unless an undue burden 

or fundamental alteration would result. 

Commenters stated that a lack of 

guidance on what the term means would 

create confusion among those trying to 

secure interpreting services and often 

result in less than effective 
communication. 

Many commenters were concerned 

that, without clear guidance on the issue 

of "qualified" interpreter, the rule would 

be interpreted to mean "available, rather 

than qualified" interpreters. Some 

claimed that few public accommodations 

would understand the difference between 

a qualified interpreter and a person who 

simply knows a few signs or how to 
fingerspell. 

In order to clarify what is meant by 

"qualified interpreter" the Department 

has added a definition of the term to the 

final rule. A qualified interpreter means 

an interpreter who is able to interpret 

effectively, accurately, and impartially 

both receptively and expressively, using 

any necessary specialized vocabulary. 

This definition focuses on the actual 

ability of the interpreter in a particular 

interpreting context to facilitate effective 

communication between the public 

accommodation and the individual with 
disabilities. 

Public comment also revealed that 

public accommodations have at times 

asked persons who are deaf to provide 

family members or friends to interpret. In 

certain circumstances, notwithstanding 

that the family member or friend is able 

to interi:iret or is a certified interpreter, 

the family member or friend may not be 

qualified to render the necessary 

interpretation because of factors such as 

emotional or personal involvement or 

considerations of confidentiality that may 

adversely affect the ability to interpret 

"effectively, accurately, and impartially." 

"Readily achievable." The definition 

of "readily achievable" follows the 

statutory definition of that term in 

section 301(9) of the ADA. Readily 

achievable means easily accomplishable 

and able to be carried out without much 

difficulty or expense. The term is used as 

a limitation on the obligation to remove 

barriers under §§36.304(a), 36.305(a), 

36.308(a), and 36.3 IO(b ). Further 
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discussion of the meaning and 

application of the term "readily 

achievable" may be found in the 

preamble section for §36.304. 

The definition lists factors to be 

considered in determining whether 

barrier removal is readily achievable in 

any particular circumstance. A significant 

number of commenters objected to 

§36.306 of the proposed rule, which 

listed identical factors to be considered 

for determining "readily achievable" and 

"undue burden" together in one section. 

They asserted that providing a 
consolidated section blurred the 

distinction between the level of effort 

required by a public accommodation 

und.er the two standards. The readily 

achievable standard is a "lower" standard 

than the "undue burden" standard in 

terms of the level of effort required, but 

the factors used in determining whether 

an action is readily achievable or would 

result in an undue burden are identical 

(See Education and Labor report at 109). 

Although the preamble to the proposed 

rule clearly delineated the relationship 

between the two standards, to eliminate 

any confusion the Department has 

deleted §36.306 of the proposed rule. 

That section, in any event, as other 

commenters noted, had merely repeated 

the lists of factors contained in the 

definitions of readily achievable and 
undue burden. 

The list of factors included in the 

definition is derived from section 301(9) 

of the ADA. It reflects the congressional 

intention that a wide range of factors be 

considered in determining whether an 

action is readily achievable. It also takes 

into account that many local facilities are 

owned or operated by parent corporations 

or entities that conduct operations at 

many different sites. This section makes 

clear that, in some instances, resources 

beyond those of the local facility where 

the barrier must be removed may be 

relevant in determining whether an action 

is readily achievable. One must also 

evaluate the degree to which any parent 

entity has resources that may be 

allocated to the local facility. 
The statutory list of factors in 

section 301(9) of the Act uses the term 

"co.vered entity" to refer to the larger 

entity of which a particular facility may 

be a part. "Covered entity" is not a 

defined term in the ADA and is not used 

consistently throughout the Act. The 
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definition, therefore, substitutes the term 
"parent entity" in place of "covered 
entity" in paragraphs (3), (4), and (5) 
when referring to the larger private entity 
whose overall resources may be taken 
into account. This usage is consistent 
with the House Judiciary Committee's 
use of the term "parent company" to 
describe the larger entity of which the 
local facility is a part (H.R. Rep. No. 
485, lOlst Cong., 2d Sess., pt. 3, at 40-
41, 54-55 ( 1990) (hereinafter "Judiciary 
report")). 

A number of commenters asked for 
more specific guidance as to when and 
how the resources of a parent corporation 
or entity are to be taken into account in 
determining what is readily achievable. 
The Department believes that this 
complex issue is most appropriately 
resolved on a case-by-case basis. As the 
comments reflect, there is a wide variety 
of possible relationships between the site 
in question and any parent corporation or 
other entity. It would be unwise to posit 
legal ramifications under the ADA of 
even generic relationships (e.g., banks 
involved in foreclosures or insurance 
companies operating as trustees or in 
other similar fiduciary relationships), 
because any analysis will depend so 
completely on the detailed fact situations 
and the exact nature of the legal 
relationships involved. The final rule 
does, however, reorder the factors to be 
considered. This shift and the addition of 
the phrase "if applicable" make clear that 
the line of inquiry concerning factors 
will start at the site involved in the 
action itself. This change emphasizes 
that the overall resources, size, and 
operations of the parent corporation or 
entity should be considered to the extent 
appropriate in light of "the geographic 
separateness, and the administrative or 
fiscal relationship of the site or sites in 
question to any parent corporation or 
entity." 

Although some commenters sought 
more specific numerical guidance on the 
definition of readily achievable, the 
Department has declined to establish in 
the final rule any kind of numerical 
formula for determining whether an 
action is readily achievable. It would be 
difficult to devise a specific ceiling on 
compliance costs that would take into 
account the vast diversity of enterprises 
covered by the ADA's public 
accommodations requirements and the 
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economic situation that any particular 
entity would find itself in at any 
moment. The final rule, therefore, 
implements the flexible case-by-case 
approach chosen by Congress. 

A number of commenters requested 
that security considerations be explicitly 
recognized as a factor in determining 
whether a barrier removal action is 
readily achievable. The Department 
believes that legitimate safety 
requirements, including crime prevention 
measures, may be taken into account so 
long as they are based on actual risks 
and are necessary for safe operation of 
the public accommodation. This point 
has been included in the definition. 

Some commenters urged the 
Department not to consider acts of 
barrier removal in complete isolation 
from each other in determining whether 
they are readily achievable. The 
Department believes that it is appropriate 
to consider the cost of other barrier 
removal actions as one factor in 
determining whether a measure is readily 
achievable. 

"Religious entity." The term 
"religious entity" is defined in 
accordance with section 307 of the ADA 
as a religious organization or entity 
controlled by a religious organization, 
including a place of worship. Section 
36.102( e) of the rule states that the rule 
does not apply to any religious entity. 

The ADA's exemption of religious 
organizations and religious entities 
controlled by religious organizations is 
very broad, encompassing a wide variety 
of situations. Religious organizations and 
entities controlled by religious 
organizations have no obligations under 
the ADA. Even when a religious 
organization carries out activities that 
would othervise make it a public 
accommodation, the religious 
organization is exempt from ADA 
coverage. Thus, if a church itself 
operates a day care center, a nursing 
home, a private school, or a diocesan 
school system, the operations of the 
center, home, school, or schools would 
not be subject to the requirements of the 
ADA or this part. The religious entity 
would not lose its exemption merely 
because the services provided were open 
to the general public. The test is whether 
the church or other religious organization 
operates the public accommodation, not 
which individuals receive the public 
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accommodation's services. 
Religious entities that are controlled 

by religious organizations are also 
exempt from the ADA's requirements. 
Many religious organizations in the 
United States use lay boards and other 
secular or corporate mechanisms to 
operate schools and an array of social 
services. The use of a lay board or other 
mechanism does not itself remove the 
ADA's religious exemption. Thus, a 
parochial school, having religious 
doctrine in its curriculum and sponsored 
by a religious order, could be exempt 
either as a religious organization or as an 
entity controlled by a religious 
organization, even if it has a lay board. 
The test remains a factual one -
whether the church or other religious 
organization controls the operations of 
the school or of the service or whether 
the school or service is itself a religious 
organization. 

Although a religious organization or 
a religious entity that is controlled by a 
religious organization has no obligations 
under the rule, a public accommodation 
that is not itself a religious organization, 
but that operates a place of public 
accommodation in leased space on the ( 
property of a religious entity, which is 
not a place of worship, is subject to the 
rule's requirements if it is not under 
control of a religious organization. When 
a church rents meeting space, which is 
not a place of worship, to a local 
community group or to a private, 
independent day care center, the ADA 
applies to the activities of the local 
community group and day care center if 
a lease exists and consideration is paid. 

"Service animal." The term "service 
animal" encompasses any guide dog, 
signal dog, or other animal individually 
trained to provide assistance to an 
individual with a disability. The term is 
used in §36.302(c), which requires public 
accommodations generally to modify 
policies, practices, and procedures to 
accommodate the use of service animals 
in places of public accommodation. 

"Specified public transportation." 
The definition of "specified public 
transportation" is identical to the 
statutory definition in section 301 ( 10) of 
the ADA. The term means transportation 
by bus, rail, or any other conveyance 
(other than by aircraft) that provides the 
general public with general or special ( 
service (including charter service) on a 
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regular and continuing basis. It is used in 
category (7) of the definition of "place of 
public accommodation," which includes 
stations used for specified public 
transportation. 

The effect of this definition, which 
excludes transportation by aircraft, is that 
it excludes privately operated airports 
from coverage as places of public 
accommodation. However, places of 
public accommodation located within 
airports would be covered by this part. 
Airports that are operated by public 
entities are covered by title II of the 
ADA and, if they are operated as part of 
a program receiving federal financial 
assistance, by section 504 of the 
Rehabilitation Act. Privately operated 
airports are similarly covered by section 
504 if they are operated as part of a 
program receiving federal financial 
assistance. The operations of any portion 
of any airport that are under the control 
of an air carrier are covered by the Air 
Carrier Access Act. In addition, airports 
are covered as commercial facilities 
under this rule. 

"State." The definition of "State" is 
identical to the statutory definition in 
section 3(3) of the ADA. The term is 
used in the definitions of "commerce" 
and "public entity" in §36.104. 

"Undue burden." The definition of 
"undue burden" is analogous to the 
statutory definition of " undue hardship" 
in employment under section 101(10) of 
the ADA. The term undue burden means 
"significant difficulty or expense" and 
serves as a limitation on the obligation to 
provide auxiliary aids and services under 
§36.303 and §§36.309 (b)(3) and (c)(3). 
Further discussion of the meaning and 
application of the term undue burden 
may be found in the preamble discussion 
of §36.303. 

The definition lists factors 
considered in determining whether 
provision of an auxiliary aid or service in 
any particular circumstance would result 
in an undue burden. The factors to be 
considered in determining whether an 
action would result in an undue burden 
are identical to those to be considered in 
determining whether an action is readily 
achievable. However, "readily 
achievable" is a lower standard than 
"undue burden" in that it requires a 
lower level of effort on the part of the 
public accommodation (see Education 
and Labor report at 109). 
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Further analysis of the factors to be 
considered in determining undue burden 
may be found in the preamble discussion 
of the definition of the term "readily 
achievable." 

Subpart B - General Requirements 
Subpart B includes general 

prohibitions restricting a public 
accommodation from discriminating 
against people with disabilities by 
denying them the opportunity to benefit 
from goods or services, by giving them 
unequal goods or services, or by giving 
them different or separate goods or 
services. These general prohibitions are 
patterned after the basic, general 
prohibitions that exist in other civil 
rights laws that prohibit discrimination 
on the basis of race, sex, color, religion, 
or national origin. 

Section 36.201 General 
Section 36.20l(a) contains the 

general rule that prohibits discrimination 
on the basis of disability in the full and 
equal enjoyment of goods, services, 
facilities, privileges, advantages, and 
accommodations of any place of public 
accommodation. 

Full and equal enjoyment means the 
right to participate and to have an equal 
opportunity to obtain the same results as 
others to the extent possible with such 
accommodations as may be required by 
the Act and these regulations. It does not 
mean that an individual with a disability 
must achieve an identical result or level 
of achievement as persons without a 
disability. For example, an exercise class 
cannot exclude a person who uses a 
wheelchair because he or she cannot do 
all of the exercises and derive the same 
result from the class as persons without a 
disability. 

Section 302(a) of the ADA states 
that the prohibition against 
discrimination applies to "any person 
who owns, leases (or leases to), or 
operates a place of public 
accommodation," and this language is 
reflected in §36.20l(a). The coverage is 
quite extensive and would include 
sublessees , management companies, and 
any other entity that owns, leases, leases 
to, or operates a place of public 
accommodation, even if the operation is 
only for a short time. 

The first sentence of paragraph (b) 
of §36.201 reiterates the general 
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principle that both the landlord that owns 
the building that houses the place of 
public accommodation, as well as the 
tenant that owns or operates the place of 
public accommodation, are public 
accommodations subject to the 
requirements of this part. Although the 
statutory language could be interpreted as 
placing equal responsibility on all private 
entities , whether lessor, lessee, or 
operator of a public accommodation, the 
committee reports suggest that liability 
may be allocated. Section 36.20l(b) of 
that section of the proposed rule 
attempted to allocate liability in the 
regulation itself. Paragraph (b )(2) of that 
section made a specific allocation of 
liability for the obligation to take readily 
achievable measures to remove barriers, 
and paragraph (b)(3) made a specific 
allocation for the obligation to provide 
auxiliary aids. 

Numerous commenters pointed out 
that these allocations would not apply in 
all situations. Some asserted that 
paragraph (b)(2) of the proposed rule 
only addressed the situation when a lease 
gave the tenant the right to make 
alterations with permission of the 
landlord, but failed to address other types 
of leases, e.g., those that are silent on the 
right to make alterations, or those in 
which the landlord is not permitted to 
enter a tenant ' s premises to make 
alterations. Several commenters noted 
that many leases contain other clauses 
more relevant to the ADA than the 
alterations clause . For example, many 
leases contain a "compliance clause," a 
clause which allocates responsibility to a 
particular party for compliance with all 
relevant federal, state, and local laws. 
Many commenters pointed out various 
types of relationships that were left 
unaddressed by the regulation, e.g., sale 
and leaseback arrangements where the 
landlord is a financial institution with no 
control or responsibility for the building; 
franchi ses; subleases; and management 
companies which, at least in the hotel 
industry , often have control over 
operations but are unable to make 
modifications to the premises . 

Some commenters raised specific 
questions as to how the barrier removal 
allocation would work as a practical 
matter. Paragraph (b)(2) of the proposed 
rule provided that the burden of making 
readily achievable modifications within 
the tenant's place of public 
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accommodation would shift to the 
landlord when the modifications were not 
readily achievable for the tenant or when 
the landlord denied a tenant's request for 
permission to make such modifications. 
Commenters noted that the rule did not 
specify exactly when the burden would 
actually shift from tenant to landlord and 
whether the landlord would have to 
accept a tenant's word that a particular 
action is not readily achievable. Others 
questioned if the tenant should be 
obligated to use alternative methods of 
barrier removal before the burden shifts. 
In light of the fact that readily achievable 
removal of barriers can include such 
actions as moving of racks and displays, 
some commenters doubted the 
appropriateness of requiring a landlord to 
become involved in day-to-day 
operations of its tenants' businesses. 

The Department received widely 
differing comments in response to the 
preamble question asking whether 
landlord and tenant obligations should 
vary depending on the length of time 
remaining on an existing lease. Many 
suggested that tenants should have no 
responsibilities in "shorter leases," which 
commenters defined as ranging anywhere 
from 90 days to three years. Other 
commenters pointed out that the time 
remaining on the lease should not be a 
factor in the rule's allocation of 
responsibilities, but is relevant in 
determining what is readily achievable 
for the tenant. The Department agrees 
with this latter approach and will 
interpret the rule in that manner. 

In recognition of the somewhat 
limited applicability of the allocation 
scheme contained in the proposed rule, 
paragraphs (b)(2) and (b)(3) have been 
deleted from the final rule. The 
Department has substituted instead a 
statement that allocation of responsibility 
as between the parties for taking readily 
achievable measures to remove barriers 
and to provide auxiliary aids and services 
both in common areas and within places 
of public accommodation may be 
determined by the lease or other 
contractual relationships between the 
parties. The ADA was not intended to 
change existing landlord/tenant 
responsibilities as set forth in the lease. 
By deleting specific provisions from the 
rule, the Department gives full 
recognition to this principle. As between 
the landlord and tenant, the extent of 
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responsibility for particular obligations 
may be, and in many cases probably will 
be, determined by contract. 

The suggested allocation of 
responsibilities contained in the proposed 
rule may be used if appropriate in a 
particular situation. Thus, the landlord 
would generally be held responsible for 
making readily achievable changes and 
providing auxiliary aids and services in 
common areas and for modifying 
policies, practices, or procedures 
applicable to all tenants, and the tenant 
would generally be responsible for 
readily achievable changes, provision of 
auxiliary aids, and modification of 
policies within its own place of public 
accommodation. 

Many commenters objected to the 
proposed rule's allocation of 
responsibility for providing auxiliary aids 
and services solely to the tenant, pointing 
out that this exclusive allocation may not 
be appropriate in the case of larger 
public accommodations that operate their 
businesses by renting space out to 
smaller public accommodations. For 
example, large theaters often rent to 
smaller traveling companies and hospitals 
often rely on independent contractors to 
provide childbirth classes. Groups 
representing persons with disabilities 
objected to the proposed rule because, in 
their view, it permitted the large theater 
or hospital to evade ADA responsibilities 
by leasing to independent smaller 
entities. They suggested that these types 
of public accommodations are not really 
landlords because they are in the 
business of providing a service, rather 
than renting space, as in the case of a 
shopping center or office building 
landlord. These commenters believed that 
responsibility for providing auxiliary aids 
should shift to the landlord, if the 
landlord relies on a smaller public 
accommodation or independent contractor 
to provide services closely related to 
those of the larger public 
accommodation, and if the needed 
auxiliary aids prove to be an undue 
burden for the smaller public 
accommodation. The final rule no longer 
lists specific allocations to specific 
parties but, rather, leaves allocation of 
responsibilities to the lease negotiations. 
Parties are, therefore, free to allocate the 
responsibility for auxiliary aids. 

Section 36.20l(b)(4) of the proposed 
rule, which provided that alterations by a 
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tenant on its own premises do not trigger 
a path of travel obligation on the 
landlord, has been moved to §36.403(d) 
of the final rule. 

An entity that is not in and of itself 
a public accommodation, such as a trade 
association or performing artist, may 
become a public accommodation when it 
leases space for a conference or 
performance at a hotel, convention 
center, or stadium. For an entity to 
become a public accommodation when it 
is the Jessee of space, however, the 
Department believes that consideration in 
some form must be given. Thus, a Boy 
Scout troop that accepts donated space 
does not become a public accommodation 
because the troop has not "leased" space, 
as required by the ADA. 

As a public accommodation, the 
trade association or performing artist will 
be responsible for compliance with this 
part. Specific responsibilities should be 
allocated by contract, but, generally, the 
Jessee should be responsible for 
providing auxiliary aids and services 
(which could include interpreters, Braille 
programs, etc.) for the participants in its 
conference or performance as well as for 
assuring that displays are accessible to 
individuals with disabilities. 

Some commenters suggested that the 
rule should allocate responsibilities for 
areas other than removal of barriers and 
auxiliary aids. The final rule leaves 
allocation of all areas to the lease 
negotiations. However, in general 
landlords should not be given 
responsibility for policies a tenant 
applies in operating its business, if such 
policies are solely those of the tenant. 
Thus, if a restaurant tenant discriminates 
by refusing to seat a patron, it would be 
the tenant, and not the landlord, who 
would be responsible, because the 
discriminatory policy is imposed solely 
by the tenant and not by the landlord. If, 
however, a tenant refuses to modify a 
"no pets" rule to allow service animals in 
its restaurant because the landlord 
mandates such a rule, then both the 
landlord and the tenant would be liable 
for violation of the ADA when a person 
with a service dog is refused entrance. 
The Department wishes to emphasize, 
however, that the parties are free to 
allocate responsibilities in any way they 
choose. 

Private clubs are also exempt from 
the ADA. However, consistent with title 
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II of the Civil Rights Act (42 U.S.C. 
2000a(e), a private club is considered a 
public accommodation to the extent that 
"the facilities of such establishment are 
made available to the customers or 
patrons" of a place of public 
accommodation. Thus, if a private club 
runs a day care center that is open 
exclusively to its own members, the club, 
like the church in the example above, 
would have no responsibility for 
compliance with the ADA. Nor would 
the day care center have any 
responsibilities because it is part of the 
private club exempt from the ADA. 

On the other hand, if the private 
club rents to a day care center that is 
open to the public, then the private club 
would have the same obligations as any 
other public accommodation that 
functions as a landlord with respect to 
compliance with title III within the day 
care center. In such a situation, both the 
private club that "leases to" a public 
accommodation and the public 
accommodation lessee (the day care 
center) would be subject to the ADA. 
This same principle would apply if the 
private club were to rent to, for example, 
a bar association, which is not generally 
a public accommodation but which, as 
explained above, becomes a public 
accommodation when it leases space for 
a conference. 

Section 36.202 Activities 
Section 36.202 sets out the general 

forms of discrimination prohibited by 
title III of the ADA. These general 
prohibitions are further refined by the 
specific prohibitions in subpart C. 
Section 36.213 makes clear that the 
limitations on the ADA's requirements 
contained in subpart C, such as 
"necessity" (§36.301 (a)) and "safety" 
(§36.301(b)), are applicable to the 
prohibitions in §36.202. Thus, it is 
unnecessary to add these limitations to 
§36.202 as has been requested by some 
commenters. In addition, the language of 
§36.202 very closely tracks the language 
of section 302(b)(l)(A) of the Act, and 
that statutory provision does not 
expressly contain these limitations. 

Deny participation - Section 
36.202(a) provides that it is 
discriminatory to deny a person with a 
disability the right to participate in or 
benefit from the goods, services, 
facilities, privileges, advantages, or 

Thompson Publishing Group, Inc. 

Appendix Ill 

accommodations of a place of public 
accommodation. 

A public accommodation may not 
exclude persons with disabilities on the 
basis of disability for reasons other than 
those specifically set forth in this part. 
For example, a public accommodation 
cannot refuse to serve a person with a 
disability because its insurance company 
conditions coverage or rates on the 
absence of persons with disabilities. This 
is a frequent basis of exclusion from a 
variety of community activities and is 
prohibited by this part. 

Unequal benefit - Section 
36.202(b) prohibits services or 
accommodations that are not equal to 
those provided others. For example, 
persons with disabilities must not be 
limited to certain performances at a 
theater. 

Separate benefit - Section 
36.202(c) permits different or separate 
benefits or services only when necessary 
to provide persons with disabilities 
opportunities as effective as those 
provided others. This paragraph 
permitting separate benefits "when 
necessary" should be read together with 
§36.203(a), which requires integration in 
"the most integrated setting appropriate 
to the needs of the individual." The 
preamble to that section provides further 
guidance on separate programs. Thus, 
this section would not prohibit the 
designation of parking spaces for persons 
with disabilities. 

Each of the three paragraphs (a)-(c) 
prohibits discrimination against an 
individual or class of individuals "either 
directly or through contractual, licensing, 
or other arrangements." The intent of the 
contractual prohibitions of these 
paragraphs is to prohibit a public 
accommodation from doing indirectly, 
through a contractual relationship, what 
it may not do directly. Thus, the 
"individual or class of individuals" 
referenced in the three paragraphs is 
intended to refer to the clients and 
customers of the public accommodation 
that entered into a contractual 
arrangement. It is not intended to 
encompass the clients or customers of 
other entities. A public accommodation, 
therefore, is not liable under this 
provision for discrimination that may be 
practiced by those with whom it has a 
contractual relationship, when that 
discrimination is not directed against its 
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own clients or customers. For example, if 
an amusement park contracts with a food 
service company to operate its 
restaurants at the park, the amusement 
park is not responsible for other 
operations of the food service company 
that do not involve clients or customers 
of the amusement park. Section 
36.202(d) makes this clear by providing 
that the term "individual or class of 
individuals" refers to the clients or 
customers of the public accommodation 
that enters into the contractual, licensing, 
or other arrangement. 

Section 36.203 Integrated Settings 
Section 36.203 addresses the 

integration of persons with disabilities. 
The ADA recognizes that the provision 
of goods and services in an integrated 
manner is a fundamental tenet of 
nondiscrimination on the basis of 
disability. Providing segregated 
accommodations and services relegates 
persons with disabilities to the status of 
second-class citizens. For example, it 
would be a violation of this provision to 
require persons with mental disabilities 
to eat in the back room of a restaurant or 
to refuse to allow a person with a 
disability the full use of a health spa 
because of stereotypes about the person's 
ability to participate. Section 36.203(a) 
states that a public accommodation shall 
afford goods, services, facilities, 
privileges, advantages, and 
accommodations to an individual with a 
disability in the most integrated setting 
appropriate to the needs of the 
individual. Section 36.203(b) specifies 
that, notwithstanding the existence of 
separate or different programs or 
activities provided in accordance with 
this section, an individual with a 
disability shall not be denied the 
opportunity to participate in such 
programs or activities that are not 
separate or different. Section 306.203(c), 
which is derived from section 501(d) of 
the Americans with Disabilities Act, 
states that nothing in this part shall be 
construed to require an individual with a 
disability to accept an accommodation, 
aid, service, opportunity, or benefit that 
he or she chooses not to accept. 

Taken together, these provisions are 
intended to prohibit exclusion and 
segregation of individuals with 
disabilities and the denial of equal 
opportunities enjoyed by others, based 
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on, among other things, presumptions, 
patronizing attitudes, fears, and 
stereotypes about individuals with 
disabilities. Consistent with these 
standards, public accommodations are 
required to make decisions based on facts 
applicable to individuals and not on the 
basis of presumptions as to what a class 
of individuals with disabilities can or 
cannot do. 

Sections 36.203 (b) and (c) make 
clear that individuals with disabilities 
cannot be denied the opportunity to 
participate in programs that are not 
separate or different. This is an important 
and overarching principle of the 
Americans with Disabilities Act. 
Separate, special, or different programs 
that are designed to provide a benefit to 
persons with disabilities cannot be used 
to restrict the participation of persons 
with disabilities in general, integrated 
activities. 

For example, a person who is blind 
may wish to decline participating in a 
special museum tour that allows persons 
to touch sculptures in an exhibit and 
instead tour the exhibit at his or her own 
pace with the museum's recorded tour. It 
is not the intent of this section to require 
the person who is blind to avail himself 
or herself of the special tour. Modified 
participation for persons with disabilities 
must be a choice, not a requirement. 

Further, it would not be a violation 
of this section for an establishment to 
offer recreational programs specially 
designed for children with mobility 
impairments in those limited 
circumstances. However, it would be a 
violation of this section if the entity then 
excluded these children from other 
recreational services made available to 
nondisabled children, or required 
children with disabilities to attend only 
designated programs. 

Many commenters asked that the 
Department clarify a public 
accommodation ' s obligations within the 
integrated program when it offers a 
separate program, but an individual with 
a disability chooses not to participate in 
the separate program. It is impossible to 
make a blanket statement as to what 
level of auxiliary aids or modifications 
are required in the integrated program. 
Rather, each situation must be assessed 
individually. Assuming the integrated 
program would be appropriate for a 
particular individual, the extent to which 
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that individual must be provided with 
modifications will depend not only on 
what the individual needs but also on the 
limitations set forth in subpart C. For 
example, it may constitute an undue 
burden for a particular public 
accommodation, which provides a full-
time interpreter in its special guided tour 
for individuals with hearing impairments , 
to hire an additional interpreter for those 
individuals who choose to attend the 
integrated program. The Department 
cannot identify categorically the level of 
assistance or aid required in the 
integrated program. 

The preamble to the proposed rule 
contained a statement that some 
interpreted as encouraging the 
continuation of separate schools, 
sheltered workshops, special recreational 
programs, and other similar programs. It 
is important to emphasize that §36.202(c) 
only calls for separate programs when 
such programs are "necessary" to provide 
as effective an opportunity to individuals 
with disabilities as to other individuals. 
Likewise, §36.203(a) only permits 
separate programs when a more 
integrated setting would not be 
"appropriate." Separate programs are 
permitted, then, in only limited 
circumstances. The sentence at issue has 
been deleted from the preamble because 
it was too broadly stated and had been 
erroneously interpreted as Departmental 
encouragement of separate programs 
without qualification. 

The proposed rule's reference in 
§36.203(b) to separate programs or 
activities provided in accordance with 
"this section" has been changed to "this 
subpart" in recognition of the fact that 
separate programs or activities may, in 
some limited circumstances, be permitted 
not only by §36.203(a) but also by 
§36.202(c). 

In addition, some commenters 
suggested that the individual with the 
disability is the only one who can decide 
whether a setting is "appropriate" and 
what the "needs" are. Others suggested 
that only the public accommodation can 
make these determinations. The 
regulation does not give exclusive 
responsibility to either party. Rather, the 
determinations are to be made based on 
an objective view, presumably one which 
would take into account views of both 
parties. 
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Some commenters expressed concern 
that §36.203(c), which states that nothing 
in the rule requires an individual with a 
disability to accept special 
accommodations and services provided 
under the ADA, could be interpreted to 
allow guardians of infants or older 
people with disabilities to refuse medical 
treatment for their wards. Section 
36.203(c) has been revised to make it 
clear that paragraph (c) is inapplicable to 
the concern of the commenters . A new 
paragraph (c)(2) has been added stating 
that nothing in the regulation authorizes 
the representative or guardian of an 
individual with a disability to decline 
food, water, medical treatment, or 
medical services for that individual. New 
paragraph (c) clarifies that neither the 
ADA nor the regulation alters current 
federal law ensuring the rights of 
incompetent individuals with disabilities 
to receive food, water, and medical 
treatment. See, e.g., Child Abuse 
Amendments of 1984 (42 U.S.C. 
5106a(b)(l 0) , 5106g( 10)); Rehabilitation 
Act of 1973, as amended (29 U.S .C 794); 
Developmentally Disabled Assistance 
and Bill of Rights Act (42 U.S.C. 6042). 

Sections 36.203(c) (1) and (2) are 
based on section 50l(d) of the ADA. 
Section §501 (d) was designed to clarify 
that nothing in the ADA requires 
individuals with disabilities to accept 
special accommodations and services for 
individuals with disabilities that may 
segregate them: 

The Committee added this section 
(SOl(d)) to clarify that nothing in the ADA is 
intended to permit discriminatory treatment on 
the basis of disability , even when such 
treatment is rendered under the guise of 
providing an accommodation, service, aid or 
benefit to the individual with disability. For 
example, a blind individual may choose not to 
avail himself or herself of the right to go to 
the front of a line, even if a particular public 
accommodation has chosen to offer such a 
modification of a policy for blind individuals. 
Or, a blind individual may choose to decline 
to participate in a special museum tour that 
allows persons to touch sculptures in an 
exhibit and instead tour the exhibits at his or 
her own pace with the museum ' s recorded 
tour. 

(Judiciary report at 71-72.) The Act 
is not to be construed to mean that an 
individual with disabilities must accept 
special accommodations and services for 
individuals with disabilities when that 
individual chooses to participate in the 
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regular services already offered. Because 
medical treatment, including treatment 
for particular conditions, is not a special 
accommodation or service for individuals 
with disabilities under section 501 (d) , 
neither the Act nor this part provides 
affirmative authority to suspend such 
treatment. Section 501 (d) is intended to 
clarify that the Act is not designed to 
foster discrimination through mandatory 
acceptance of special services when other 
alternatives are provided; this concern 
does not reach to the provision of 
medical treatment for the disabling 
condition itself. 

Section 36.213 makes clear that the 
limitations contained in subpart C are to 
be read into subpart B. Thus, the 
integration requirement is subject to the 
various defenses contained in subpart C, 
such as safety, if eligibility criteria are at 
issue (§36.30l(b)), or fundamental 
alteration and undue burden, if the 
concern is provision of auxiliary aids 
(§36.303(a)). 

Section 36.204 Administrative Methods 
Section 36.204 specifies that an 

individual or entity shall not, directly , or 
through contractual or other 
arrangements, utilize standards or criteria 
or methods of administration that have 
the effect of discriminating on the basis 
of disability or that perpetuate the 
discrimination of others who are subject 
to common administrative control. The 
preamble discussion of §36.301 addresses 
eligibility criteria in detail. 

Section 36.204 is derived from 
section 302(b )( 1 )(D) of the Americans 
with Disabilities Act, and it uses the 
same language used in the employment 
section of the ADA (section 102(b)(3)). 
Both sections incorporate a disparate 
impact standard to ensure the 
effectiveness of the legislative mandate 
to end discrimination. This standard is 
consistent with the interpretation of 
section 504 by the U.S. Supreme Court 
in Alexander v. Choate , 469 U.S. 287 
(1985). The Court ·in Choate explained 
that members of Congress made 
numerous statements during passage of 
section 504 regarding eliminating 
architectural barriers, providing access to 
transportation, and eliminating 
discriminatory effects of job qualification 
procedures. The Court then noted: 
"These statements would ring hollow if 
the resulting legislation could not rectify 
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the harms resulting from action that 
discriminated by effect as well as by 
design." Id at 297 (footnote omitted). 

Of course, §36.204 is subject to the 
various limitations contained in subpart 
C including, for example, necessity 
(§36.301(a)), safety (§36.30l(b)), 
fundamental alteration (§36.302(a)), 
readily achievable (§36.304(a)), and 
undue burden (§36.303(a)). 

Section 36.205 Association 
Section 36.205 implements section 

302(b)(l)(E) of the Act, which provides 
that a public accommodation shall not 
exclude or otherwise deny equal goods, 
services, facilities, privileges, 
advantages, accommodations, or other 
opportunities to an individual or entity 
because of the known disability of an 
individual with whom the individual or 
entity is known to have a relationship or 
association. This section is unchanged 
from the proposed rule. 

The individuals covered under this 
section include any individuals who are 
discriminated against because of their 
known association with an individual 
with a disability. For example, it would 
be a violation of this part for a day care 
center to refuse admission to a child 
because his or her brother has HIV 
disease. 

This protection is not limited to 
those who have a familial relationship 
with the individual who has a disability. 
If a place of public accommodation 
refuses admission to a person with 
cerebral palsy and his or her companions, 
the companions have an independent 
right of action under the ADA and this 
section. 

During the legislative process, the 
term "entity" was added to section 
302(b )(I )(E) to clarify that the scope of 
the provision is intended to encompass 
not only persons who have a known 
association with a person with a 
disability , but also entities that provide 
services to or are otherwise associated 
with such individuals . This provision was 
intended to ensure that entities such as 
health care providers, employees of 
social service agencies, and others who 
provide professional services to persons 
with disabilities are not subjected to 
discrimination because of their 
professional association with persons 
with disabilities. For example, it would 
be a violation of this section to terminate 
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the lease of a entity operating an 
independent Jiving center for persons 
with disabilities, or to seek to evict a 
health care provider because that 
individual or entity provides services to 
persons with mental impairments. 

Section 36.206 Retaliation or Coercion 
Section 36.206 implements section 

503 of the ADA, which prohibits 
retaliation against any individual who 
exercises his or her rights under the Act. 
This section is unchanged from the 
proposed rule. Paragraph (a) of §36.206 
provides that no private entity or public 
entity shall discriminate against any 
individual because that individual has 
exercised his or her right to oppose any 
act or practice made unlawful by this 
part, or because that individual made a 
charge, testified, assisted, or participated 
in any manner in an investigation, 
proceeding, or hearing under the Act or 
this part. 

Paragraph (b) provides that no 
private entity or public entity shall 
coerce, intimidate, threaten, or interfere 
with any individual in the exercise of his 
or her rights under this part or because 
that individual aided or encouraged any 
other individual in the exercise or 
enjoyment of any right granted or 
protected by the Act or this part. 

Illustrations of practices prohibited 
by this section are contained in 
paragraph (c) , which is modeled on a 
similar provision in the regulations 
issued by the Department of Housing and 
Urban Development to implement the 
Fair Housing Act (see 24 CFR 
I 00.400(c)(l)). Prohibited actions may 
include: 

(I) Coercing an individual to deny 
or limit the benefits, services, or 
advantages to which he or she is entitled 
under the Act or this part; 

(2) Threatening, intimidating, or 
interfering with an individual who is 
seeking to obtain or use the goods, 
services, facilities, privileges , 
advantages, or accommodations of a 
public accommodation; 

(3) Intimidating or threatening any 
person because that person is assisting or 
encouraging an individual or group 
entitled to claim the rights granted or 
protected by the Act or this part to 
exercise those rights; or 

(4) Retaliating against any person 
because that person has participated in 
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any investigation or action to enforce the 
Act or this part. 

This section protects not only 
individuals who allege a violation of the 
Act or this part, but also any individuals 
who support or assist them. This section 
applies to all investigations or 
proceedings initiated under the Act or 
this part without regard to the ultimate 
resolution of the underlying allegations. 
Because this section prohibits any act of 
retaliation or coercion in response to an 
individual's effort to exercise rights 
established by the Act and this part (or to 
support the efforts of another individual), 
the section applies not only to public 
accommodations that are otherwise 
subject to this part, but also to 
individuals other than public 
accommodations or to public entities. For 
example, it would be a violation of the 
Act and this part for a private individual, 
e.g., a restaurant customer, to harass or 
intimidate an individual with a disability 
in an effort to prevent that individual 
from patronizing the restaurant. It would, 
likewise, be a violation of the Act and 
this part for a public entity to take 
adverse action against an employee who 
appeared as a witness on behalf of an 
individual who sought to enforce the Act. 

Section 36.207 Places of Public 
Accommodation Located in Private 
Residences 

A private home used exclusively as 
a residence is not covered by title III 
because it is neither a "commercial 
facility" nor a "place of public 
accommodation." In some situations, 
however, a private home is not used 
exclusively as a residence, but houses a 
place of public accommodation in all or 
part of a home (e.g., an accountant who 
meets with his or her clients at his or her 
residence). Section 36.207(a) provides 
that those portions of the private 
residence used in the operation of the 
place of public accommodation are 
covered by this part. 

For instance, a home or a portion of 
a home may be used as a day care center 
during the day and a residence at night. 
If all parts of the house are used for the 
day care center, then the entire residence 
is a place of public accommodation 
because no part of the house is used 
exclusively as a residence. If an 
accountant uses one room in the house 
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solely as his or her professional office, 
then a portion of the house is used 
exclusively as a place of public 
accommodation and a portion is used 
exclusively as a residence. Section 
36.207 provides that when a portion of a 
residence is used exclusively as a 
residence, that portion is not covered by 
this part. Thus, the portions of the 
accountant's house, other than the 
professional office and areas and spaces 
leading to it, are not covered by this part. 
All of the requirements of this rule apply 
to the covered portions, including 
requirements to make reasonable 
modifications in policies, eliminate 
discriminatory eligibility criteria, take 
readily achievable measures to remove 
barriers or provide readily achievable 
alternatives (e.g., making house calls), 
provide auxiliary aids and services and 
undertake only accessible new 
construction and alterations. 

Paragraph (b) was added in response 
to comments that sought clarification on 
the extent of coverage of the private 
residence used as the place of public 
accommodation. The final rule makes 
clear that the place of accommodation 
extends to all areas of the home used by 
clients and customers of the place of 
public accommodation. Thus, the ADA 
would apply to any door or entry way, 
hallways, a restroom, if used by 
customers and clients; and any other 
portion of the residence, interior or 
exterior, used by customers or clients of 
the public accommodation. This 
interpretation is simply an application of 
the general rule for all public 
accommodations, which extends statutory 
requirements to all portions of the 
facility used by customers and clients, 
including, if applicable, restrooms, 
hallways, and approaches to the public 
accommodation. As with other public 
accommodations, barriers at the entrance 
and on the sidewalk leading up to the 
public accommodation, if the sidewalk is 
under the control of the public 
accommodation, must be removed if 
doing so is readily achievable. 

The Department recognizes that 
many businesses that operate out of 
personal residences are quite small, often 
employing only the homeowner and 
having limited total revenues. In these 
circumstances the effect of ADA 
coverage would likely be quite minimal. 
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For example, because the obligation to 
remove existing architectural barriers is 
limited to those that are easily 
accomplishable without much difficulty 
or expense (see §36.304), the range of 
required actions would be quite modest. 
It might not be readily achievable for 
such a place of public accommodation to 
remove any existing barriers. If it is not 
readily achievable to remove existing 
architectural barriers, a public 
accommodation located in a private 
residence may meet its obligations under 
the Act and this part by providing its 
goods or services to clients or customers 
with disabilities through the use of 
alternative measures, including delivery 
of goods or services in the home of the 
customer or client, to the extent that such 
alternative measures are readily 
achievable (See §36.305). 

Some commenters asked for 
clarification as to how the new 
construction and alteration standards of 
subpart D will apply to residences. The 
new construction standards only apply to 
the extent that the residence or portion of 
the residence was designed or intended 
for use as a public accommodation. Thus, 
for example, if a portion of a home is 
designed or constructed for use 
exclusively as a lawyer's office or for 
use both as a lawyer's office and for 
residential purposes, then it must be 
designed in accordance with the new 
construction standards in the appendix. 
Likewise, if a homeowner is undertaking 
alterations to convert all or part of his 
residence to a place of public 
accommodation, that work must be done 
in compliance with the alterations 
standards in the appendix. 

The preamble to the proposed rule 
addressed the applicable requirements 
when a commercial facility is located in 
a private residence. That situation is now 
addressed in §36.40l(b) of subpart D. 

Section 36.208 Direct Threat 
Section 36.208(a) implements 

section 302(b)(3) of the Act by providing 
that this part does not require a public 
accommodation to permit an individual 
to participate in or benefit from the 
goods, services, facilities, privileges, 
advantages and accommodations of the 
public accommodation, if that individual 
poses a direct threat to the health or 
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safety of others. This section is 
unchanged from the proposed rule. 

The Department received a 
significant number of comments on this 
section. Commenters representing 
individuals with disabilities generally 
supported this provision, but suggested 
revisions to further limit its application. 
Commenters representing public 
accommodations generally endorsed 
modifications that would permit a public 
accommodation to exercise its own 
judgment in determining whether an 
individual poses a direct threat. 

The inclusion of this provision is not 
intended to imply that persons with 
disabilities pose risks to others. It is 
intended to address concerns that may 
arise in this area. It establishes a strict 
standard that must be met before denying 
service to an individual with a disability 
or excluding that individual from 
participation. 

Paragraph (b) of this section 
explains that a "direct threat" is a 
significant risk to the health or safety of 
others that cannot be eliminated by a 
modification of policies, practices, or 
procedures, or by the provision of 
auxiliary aids and services. This 
paragraph codifies the standard first 
applied by the Supreme Court in School 
Board of Nassau County v. Arline, 480 
U.S. 273 (1987), in which the Court held 
that an individual with a contagious 
disease may be an "individual with 
handicaps" under section 504 of the 
Rehabilitation Act. In Arline, the 
Supreme Court recognized that there is a 
need to balance the interests of people 
with disabilities against legitimate 
concerns for public safety. Although 
persons with disabilities are generally 
entitled to the protection of this part, a 
person who poses a significant risk to 
others may be excluded if reasonable 
modifications to the public 
accommodation's policies, practices, or 
procedures will not eliminate that risk. 
The determination that a person poses a 
direct threat to the health or safety of 
others may not be based on 
generalizations or stereotypes about the 
effects of a particular disability; it must 
be based on an individual assessment that 
conforms to the requirements of 
paragraph (c) of this section. 

Paragraph (c) establishes the test to 
use in determining whether an individual 
poses a direct threat to the health or 
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safety of others. A public 
accommodation is required to make an 
individualized assessment, based on 
reasonable judgment that relies on 
current medical evidence or on the best 
available objective evidence, to 
determine: The nature, duration, and 
severity of the risk; the probability that 
the potential injury will actually occur; 
and whether reasonable modifications of 
policies, practices, or procedures will 
mitigate the risk. This is the test 
established by the Supreme Court in 
Arline. Such an inquiry is essential if the 
law is to achieve its goal of protecting 
disabled individuals from discrimination 
based on prejudice, stereotypes, or 
unfounded fear, while giving appropriate 
weight to legitimate concerns, such as 
the need to avoid exposing others to 
significant health and safety risks. 
Making this assessment will not usually 
require the services of a physician. 
Sources for medical knowledge include 
guidance from public health authorities, 
such as the U.S. Public Health Service, 
the Centers for Disease Control, and the 
National Institutes of Health, including 
the National Institute of Mental Health. 

Many of the commenters sought 
clarification of the inquiry requirement. 
Some suggested that public 
accommodations should be prohibited 
from making any inquiries to determine 
if an individual with a disability would 
pose a direct threat to other persons. The 
Department believes that to preclude all 
such inquiries would be inappropriate. 
Under §36.301 of this part, a public 
accommodation is permitted to establish 
eligibility criteria necessary for the safe 
operation of the place of public 
accommodation. Implicit in that right is 
the right to ask if an individual meets the 
criteria. However, any eligibility or 
safety standard established by a public 
accommodation must be based on actual 
risk, not on speculation or stereotypes; it 
must be applied to all clients or 
customers of the place of public 
accommodation; and inquiries must be 
limited to matters necessary to the 
application of the standard. 

Some commenters suggested that the 
test established in the Arline decision, 
which was developed in the context of an 
employment case, is too stringent to 
apply in a public accommodations 
context where interaction between the 
public accommodation and its client or 
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customer is often very brief. One 
suggested alternative was to permit 
public accommodations to exercise "good 
faith" judgment in determining whether 
an individual poses a direct threat, 
particularly when a public 
accommodation is dealing with a client 
or customer engaged in disorderly or 
disruptive behavior. 

The Department believes that the 
ADA clearly requires that any 
determination to exclude an individual 
from participation must be based on an 
objective standard. A public 
accommodation may establish neutral 
eligibility criteria as a condition of 
receiving its goods or services. As long 
as these criteria are necessary for the 
safe provision of the public 
accommodation's goods and services and 
applied neutrally to all clients or 
customers, regardless of whether they are 
individuals with disabilities, a person 
who is unable to meet the criteria may be 
excluded from participation without 
inquiry into the underlying reason for the 
inability to comply. In places of public 
accommodation such as restaurants, 
theaters, or hotels, where the contact 
between the public accommodation and 
its clients is transitory, the uniform 
application of an eligibility standard 
precluding violent or disruptive behavior 
by any client or customer should be 
sufficient to enable a public 
accommodation to conduct its business in 
an orderly manner. 

Some other commenters asked for 
clarification of the application of this 
provision to persons, particularly 
children, who have short-term, 
contagious illnesses, such as fevers, 
influenza, or the common cold. It is 
common practice in schools and day care 
settings to exclude persons with such 
illnesses until the symptoms subside. The 
Department believes that these 
commenters misunderstand the scope of 
this rule. The ADA only prohibits 
discrimination against an individual with 
a disability. Under the ADA and this 
part, a "disability" is defined as a 
physical or mental impairment that 
substantially limits one or more major 
life activities. Common, short-term 
illnesses that predictably resolve 
themselves within a matter of days do 
not "substantially limit" a major life 
activity; therefore, it is not a violation of 
this part to exclude an individual from 
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receiving the services of a public 
accommodation because of such 
transitory illness. However, this part does 
apply to persons who have long-term 
illnesses. Any determination with respect 
to a person who has a chronic or long-
term illness must be made in compliance 
with the requirements of this section. 

Section 36.209 Illegal Use of Drugs 
Section 36.209 effectuates section 

510 of the ADA, which clarifies the 
Act's application to people who use 
drugs illegally. Paragraph (a) provides 
that this part does not prohibit 
discrimination based on an individual's 
current illegal use of drugs. 

The Act and the regulation 
distinguish between illegal use of drugs 
and the legal use of substances, whether 
or not those substances are "controlled 
substances," as defined in the Controlled 
Substances Act (21 U.S.C. 812). Some 
controlled substances are prescription 
drugs that have legitimate medical uses. 
Section 36.209 does not affect use of 
controlled substances pursuant to a valid 
prescription, under supervision by a 
licensed health care professional, or other 
use that is authorized by the Controlled 
Substances Act or any other provision of 
federal law. It does apply to illegal use 
of those substances, as well as to illegal 
use of controlled substances that are not 
prescription drugs. The key question is 
whether the individual's use of the 
substance is illegal, not whether the 
substance has recognized legal uses. 
Alcohol is not a controlled substance, so 
use of alcohol is not addressed by 
§36.209. Alcoholics are individuals with 
disabilities, subject to the protections of 
the statute. 

A distinction is also made between 
the use of a substance and the status of 
being addicted to that substance. 
Addiction is a disability, and addicts are 
individuals with disabilities protected by 
the Act. The protection, however, does 
not extend to actions based on the illegal 
use of the substance. In other words, an 
addict cannot use the fact of his or her 
addiction as a defense to an action based 
on illegal use of drugs . This distinction is 
not artificial. Congress intended to deny 
protection to people who engage in the 
illegal use of drugs, whether or not they 
are addicted, but to provide protection to 
addicts so long as they are not currently 
using drugs. 
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A third distinction is the difficult 
one between current use and former use. 
The definition of "current illegal use of 
drugs" in §36.104, which is based on the 
report of the Conference Committee, 
H.R. Conf. Rep. No. 596, lOlst Cong. , 
2d Sess. 64 (1990), is "illegal use of 
drugs that occurred recently enough to 
justify a reasonable belief that a person's 
drug use is current or that continuing use 
is a real and ongoing problem." 

Paragraph (a)(2)(i) specifies that an 
individual who has successfully 
completed a supervised drug 
rehabilitation program or has otherwise 
been rehabilitated successfully and who 
is not engaging in current illegal use of 
drugs is protected. Paragraph (a)(2)(ii) 
clarifies that an individual who is 
currently participating in a supervised 
rehabilitation program and is not 
engaging in current illegal use of drugs is 
protected. Paragraph (a)(2)(iii) provides 
that a person who is erroneously 
regarded as engaging in current illegal 
use of drugs, but who is not engaging in 
such use, is protected. 

Paragraph (b) provides a limited 
exception to the exclusion of current 
illegal users of drugs from the 
protections of the Act. It prohibits denial 
of health services, or services provided in 
connection with drug rehabilitation, to an 
individual on the basis of current illegal 
use of drugs, if the individual is 
otherwise entitled to such services. As 
explained further in the discussion of 
§36.302, a health care facility that 
specializes in a particular type of 
treatment, such as care of burn victims, 
is not required to provide drug 
rehabilitation services, but it cannot 
refuse to treat an individual's burns on 
the grounds that the individual is 
illegally using drugs . 

A commenter argued that health care 
providers should be permitted to use their 
medical judgment to postpone 
discretionary medical treatment of 
individuals under the influence of alcohol 
or drugs . The regulation permits a 
medical practitioner to take into account 
an individual's use of drugs in 
determining appropriate medical 
treatment. Section 36.209 provides that 
the prohibitions on discrimination in this 
part do not apply when the public 
accommodation acts on the basis of 
current illegal use of drugs. Although 
those prohibitions do apply under 
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paragraph (b), the limitations established 
under this part also apply. Thus, under 
§36.208, a health care provider or other 
public accommodation covered under 
§36.209(b) may exclude an individual 
whose current illegal use of drugs poses 
a direct threat to the health or safety of 
others, and, under §36.301, a public 
accommodation may impose or apply 
eligibility criteria that are necessary for 
the provision of the services being 
offered, and may impose legitimate 
safety requirements that are necessary for 
safe operation. These same limitations 
also apply to individuals with disabilities 
who use alcohol or prescription drugs. 
The Department believes that these 
provisions address this commenter's 
concerns. 

Other commenters pointed out that 
abstention from the use of drugs is an 
essential condition for participation in 
some drug rehabilitation programs, and 
may be a necessary requirement in 
inpatient or residential settings. The 
Department believes that this comment is 
well-founded. Congress clearly did not 
intend to exclude from drug treatment 
programs the very individuals who need 
such programs because of their use of ( 
drugs. In such a situation, however, once 
an individual has been admitted to a 
program, abstention may be a necessary 
and appropriate condition to continued 
participation. The final rule therefore 
provides that a drug rehabilitation or 
treatment program may deny 
participation to individuals who use 
drugs while they are in the program. 

Paragraph (c) expresses Congress' 
intention that the Act be neutral with 
respect to testing for illegal use of drugs. 
This paragraph implements the provision 
in section 5 IO(b) of the Act that allows 
entities "to adopt or administer 
reasonable policies or procedures, 
including but not limited to drug testing," 
that ensure an individual who is 
participating in a supervised 
rehabilitation program, or who has 
completed such a program or otherwise 
been rehabilitated successfully, is no 
longer engaging in the illegal use of 
drugs . Paragraph (c) is not to be 
construed to encourage, prohibit, restrict, 
or authorize the conducting of testing for 
the illegal use of drugs. 

Paragraph (c) of §36.209 clarifies 
that it is not a violation of this part to ( 
adopt or administer reasonable policies 
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or procedures to ensure that an individual 
who formerly engaged in the illegal use 
of drugs is not currently engaging in 
illegal use of drugs. Any such policies or 
procedures must, of course, be 
reasonable, and must be designed to 
identify accurately the illegal use of 
drugs. This paragraph does not authorize 
inquiries, tests, or other procedures that 
would disclose use of substances that are 
not controlled substances or are taken 
under supervision by a licensed health 
care professional, or other uses 
authorized by the Controlled Substances 
Act or other provisions of federal law, 
because such uses are not included in the 
definition of "illegal use of drugs." 

One commenter argued that the rule 
should permit testing for lawful use of 
prescription drugs, but most favored the 
explanation that tests must be limited to 
unlawful use in order to avoid revealing 
the use of prescription medicine used to 
treat disabilities. Tests revealing legal 
use of prescription drugs might violate 
the prohibition in §36.301 of attempts to 
unnecessarily identify the existence of a 
disability. 

Section 36.210 Smoking 
Section 36.210 restates the 

clarification in section 50 I (b) of the Act 
that the Act does not preclude the 
prohibition of, or imposition of 
restrictions on, smoking. Some 
commenters argued that §36.210 does not 
go far enough, and that the regulation 
should prohibit smoking in all places of 
public accommodation. The reference to 
smoking in section 501 merely clarifies 
that the Act does not require public 
accommodations to accommodate 
smokers by permitting them to smoke in 
places of public accommodations. 

Section 36.211 Maintenance of Accessible 
Features 

Section 36.211 provides that a 
public accommodation shall maintain in 
operable working condition those 
features of facilities and equipment that 
are required to be readily accessible to 
and usable by persons with disabilities 
by the Act or this part. The Act requires 
that, to the maximum extent feasible, 
facilities must be accessible to, and 
usable by, individuals with disabilities. 
This section recognizes that it is not 
sufficient to provide features such as 
accessible routes, elevators, or ramps, if 
those features are not maintained in a 
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manner that enables individuals with 
disabilities to use them. Inoperable 
elevators, locked accessible doors, or 
"accessible" routes that are obstructed by 
furniture, filing cabinets, or potted plants 
are neither "accessible to" nor "usable 
by" individuals with disabilities. 

Some commenters objected that this 
section appeared to establish an absolute 
requirement and suggested that language 
from the preamble be included in the text 
of the regulation. It is, of course, 
impossible to guarantee that mechanical 
devices will never fail to operate. 
Paragraph (b) of the final regulation 
provides that this section does not 
prohibit isolated or temporary 
interruptions in service or access due to 
maintenance or repairs. This paragraph is 
intended to clarify that temporary 
obstructions or isolated instances of 
mechanical failure would not be 
considered violations of the Act or this 
part. However, allowing obstructions or 
"out of service" equipment to persist 
beyond a reasonable period of time 
would violate this part, as would 
repeated mechanical failures due to 
improper or inadequate maintenance. 
Failure of the public accommodation to 
ensure that accessible routes are properly 
maintained and free of obstructions, or 
failure to arrange prompt repair of 
inoperable elevators or other equipment 
intended to provide access, would also 
violate this part. 

Other commenters requested that 
this section be expanded to include 
specific requirements for inspection and 
maintenance of equipment, for training 
staff in the proper operation of 
equipment, and for maintenance of 
specific items. The Department believes 
that this section properly establishes the 
general requirement for maintaining 
access and that further, more detailed 
requirements are not necessary. 

Section 36.212 Insurance 
The Department received numerous 

comments on proposed §36.212. Most 
supported the proposed regulation but 
felt that it did not go far enough in 
protecting individuals with disabilities 
and persons associated with them from 
discrimination. Many commenters argued 
that language from the preamble to the 
proposed regulation should be included 
in the text of the final regulation. Other 
commenters argued that even that 
language was not strong enough, and that 
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more stringent standards should be 
established. Only a few commenters 
argued that the Act does not apply to 
insurance underwriting practices or the 
terms of insurance contracts. These 
commenters cited language from the 
Senate committee report (S. Rep. No. 
116, 101 st Cong., 1st Sess., at 84-86 
(1989) (hereinafter "Senate report")), 
indicating that Congress did not intend to 
affect existing insurance practices. 

The Department has decided to 
adopt the language of the proposed rule 
without change. Sections 36.212 (a) and 
(b) restate section 501 ( c) of the Act, 
which provides that the Act shall not be 
construed to restrict certain insurance 
practices on the part of insurance 
companies and employers, as long as 
such practices are not used to evade the 
purposes of the Act. Section 36.212(c) is 
a specific application of §36.202(a), 
which prohibits denial of participation on 
the basis of disability. It provides that a 
public accommodation may not refuse to 
serve an individual with a disability 
because of limitations on coverage or 
rates in its insurance policies (see 
Judiciary report at 56). 

Many commenters supported the 
requirements of §36.212(c) in the 
proposed rule because it addressed an 
important reason for denial of services 
by public accommodations. One 
commenter argued that services could be 
denied if the insurance coverage required 
exclusion of people whose disabilities 
were reasonably related to the risks 
involved in that particular place of public 
accommodation. Sections 36.208 and 
36.301 establish criteria for denial of 
participation on the basis of legitimate 
safety concerns. This paragraph does not 
prohibit consideration of such concerns 
in insurance policies, but provides that 
any exclusion on the basis of disability 
must be based on the permissible criteria, 
rather than on the terms of the insurance 
contract. 

Language in the committee reports 
indicates that Congress intended to reach 
insurance practices by prohibiting 
differential treatment of individuals with 
disabilities in insurance offered by public 
accommodations unless the differences 
are justified. "Under the ADA, a person 
with a disability cannot be denied 
insurance or be subject to different terms 
or conditions of insurance based on 
disability alone, if the disability does not 
pose increased risks" (Senate report at 
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84; Education and Labor report at 136). 
Section 501(c) (1) of the Act was 
intended to emphasize that "insurers may 
continue to sell to and underwrite 
individuals applying for life, health, or 
other insurance on an individually 
underwritten basis, or to service such 
insurance products, so long as the 
standards used are based on sound 
actuarial data and not on speculation" 
(Judiciary report at 70 (emphasis added); 
see also Senate report at 85; Education 
and Labor report at 137). 

The committee reports indicate that 
underwriting and classification of risks 
must be "based on sound actuarial 
principles or be related to actual or 
reasonably anticipated experience" (see, 
e.g., Judiciary report at 71). Moreover, 
"while a plan which limits certain kinds 
of coverage based on classification of 
risk would be allowed * * *, the plan 
may not refuse to insure, or refuse to 
continue to insure, or limit the amount, 
extent, or kind of coverage available to 
an individual, or charge a different rate 
for the same coverage solely because of 
a physical or mental impairment, except 
where the refusal, limitation, or rate 
differential is based on sound actuarial 
principles or is related to actual or 
reasonably anticipated experience" 
(Senate report at 85; Education and 
Labor report at 136-37; Judiciary report 
at 71). The ADA, therefore, does not 
prohibit use of legitimate actuarial 
considerations to justify differential 
treatment of individuals with disabilities 
in insurance. 

The committee reports provide some 
guidance on how nondiscrimination 
principles in the disability rights area 
relate to insurance practices. For 
example, a person who is blind may not 
be denied coverage based on blindness 
independent of actuarial risk 
classification. With respect to group 
health insurance coverage, an individual 
with a pre-existing condition may be 
denied coverage for that condition for the 
period specified in the policy, but cannot 
be denied coverage for illness or injuries 
unrelated to the pre-existing condition. 
Also, a public accommodation may offer 
insurance policies that limit coverage for 
certain procedures or treatments, but may 
not entirely deny coverage to a person 
with a disability. 

The Department requested comment 
on the extent to which data that would 
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establish statistically sound correlations 
are available. Numerous commenters 
cited pervasive problems in the 
availability and cost of insurance for 
individuals with disabilities and parents 
of children with disabilities. No 
commenters cited specific data, or 
sources of data, to support specific 
exclusionary practices. Several 
commenters reported that, even when 
statistics are available, they are often 
outdated and do not reflect current 
medical technology and treatment 
methods. Concern was expressed that 
adequate efforts are not made to 
distinguish those individuals who are 
high users of health care from individuals 
in the same diagnostic groups who may 
be low users of health care. One insurer 
reported that "hard data and actuarial 
statistics are not available to provide 
precise numerical justifications for every 
underwriting determination," but argued 
that decisions may be based on "logical 
principles generally accepted by actuarial 
science and fully consistent with state 
insurance laws." The commenter urged 
that the Department recognize the 
validity of information other than 
statistical data as a basis for insurance 
determinations. 

The most frequent comment was a 
recommendation that the final regulation 
should require the insurance company to 
provide a copy of the actuarial data on 
which its actions are based when 
requested by the applicant. Such a 
requirement would be beyond anything 
contemplated by the Act or by Congress 
and has therefore not been included in 
the Department's final rule. Because the 
legislative history of the ADA clarifies 
that different treatment of individuals 
with disabilities in insurance may be 
justified by sound actuarial data, such 
actuarial data will be critical to any 
potential litigation on this issue. This 
information would presumably be 
obtainable in a court proceeding where 
the insurer's actuarial data was the basis 
for different treatment of persons with 
disabilities. In addition, under some state 
regulatory schemes, insurers may have to 
file such actuarial information with the 
state regulatory agency and this 
information may be obtainable at the 
state level. 

A few commenters representing the 
insurance industry conceded that 
underwriting practices in life and health 
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insurance are clearly covered, but argued 
that property and casualty insurance are 
not covered. The Department sees no 
reason for this distinction. Although life 
and health insurance are the areas where 
the regulation will have its greatest 
application, the Act applies equally to 
unjustified discrimination in all types of 
insurance provided by public 
accommodations. A number of 
commenters, for example, reported 
difficulties in obtaining automobile 
insurance because of their disabilities, 
despite their having good driving records. 

Section 36.213 Relationship of Subpart 8 to 
Subparts C and D 

This section explains that subpart B 
sets forth the general principles of 
nondiscrimination applicable to all 
entities subject to this regulation, while 
subparts C and D provide guidance on 
the application of this part to specific 
situations. The specific provisions in 
subparts C and D, including the 
limitations on those provisions, control 
over the general provisions in 
circumstances where both specific and 
general provisions apply. Resort to the 
general provisions of subpart B is only 
appropriate where there are no applicable 
specific rules of guidance in subparts C 
or D. This interaction between the 
specific requirements and the general 
requirements operates with regard to 
contractual obligations as well. 

One illustration of this principle is 
its application to the obligation of a 
public accommodation to provide access 
to services by removal of architectural 
barriers or by alternatives to barrier 
removal. The general requirement, 
established in subpart B by §36.203, is 
that a public accommodation must 
provide its services to individuals with 
disabilities in the most integrated setting 
appropriate. This general requirement 
would appear to categorically prohibit 
"segregated" seating for persons in 
wheelchairs. Section 36.304, however, 
only requires removal of architectural 
barriers to the extent that removal is 
"readily achievable." If providing access 
to all areas of a restaurant, for example, 
would not be "readily achievable," a 
public accommodation may provide 
access to selected areas only. Also, 
§36.305 provides that, where barrier 
removal is not readily achievable, a 
public accommodation may use 
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alternative, readily achievable methods of 
making services available, such as 
curbside service or home delivery. Thus, 
in this manner, the specific requirements 
of §§36.304 and 36.305 control over the 
general requirement of §36.203. 

Subpart C - Specific Requirements 
In general, subpart C implements the 

"specific prohibitions" that comprise 
section 302(b)(2) of the ADA. It also 
addresses the requirements of section 309 
of the ADA regarding examinations and 
courses. 

Section 36.301 Eligibility Criteria 
Section 36.301 of the rule prohibits 

the imposition or application of 
eligibility criteria that screen out or tend 
to screen out an individual with a 
disability or any class of individuals with 
disabilities from fully and equally 
enjoying any goods, services, facilities, 
privileges, advantages, and 
accommodations, unless such criteria can 
be shown to be necessary for the 
provision of the goods, services, 
facilities, privileges, advantages, or 
accommodations being offered. This 
prohibition is based on section 
302(b)(2)(A)(i) of the ADA. 

It would violate this section to 
establish exclusive or segregative 
eligibility criteria that would bar, for 
example, all persons who are deaf from 
playing on a golf course or all 
individuals with cerebral palsy from 
attending a movie theater, or limit the 
seating of individuals with Down's 
syndrome to only particular areas of a 
restaurant. The wishes, tastes, or 
preferences of other customers may not 
be asserted to justify criteria that would 
exclude or segregate individuals with 
disabilities. 

Section 36.301 also prohibits 
attempts by a public accommodation to 
unnecessarily identify the existence of a 
disability; for example, it would be a 
violation of this section for a retail store 
to require an individual to state on a 
credit application whether the applicant 
has epilepsy, mental illness, or any other 
disability, or to inquire unnecessarily 
whether an individual has HIV disease. 

Section 36.301 also prohibits 
policies that unnecessarily impose 
requirements or burdens on individuals 
with disabilities that are not placed on 
others. For example, public 
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accommodations may not require that an 
individual with a disability be 
accompanied by an attendant. As 
provided by §36.306, however, a public 
accommodation is not required to provide 
services of a personal nature including 
assistance in toileting, eating, or 
dressing. 

Paragraph (c) of §36.301 provides 
that public accommodations may not 
place a surcharge on a particular 
individual with a disability or any group 
of individuals with disabilities to cover 
the costs of measures, such as the 
provision of auxiliary aids and services, 
barrier removal, alternatives to barrier 
removal, and reasonable modifications in 
policies, practices, and procedures, that 
are required to provide that individual or 
group with the nondiscriminatory 
treatment required by the Act or this 
part. 

A number of commenters inquired 
as to whether deposits required for the 
use of auxiliary aids, such as assistive 
listening devices, are prohibited 
surcharges. It is the Department's view 
that reasonable, completely refundable, 
deposits are not to be considered 
surcharges prohibited by this section. 
Requiring deposits is an important means 
of ensuring the availability of equipment 
necessary to ensure compliance with the 
ADA. 

Other commenters sought 
clarification as to whether §36.301 (c) 
prohibits professionals from charging for 
the additional time that it may take in 
certain cases to provide services to an 
individual with disabilities. The 
Department does not intend §36.30l(c) to 
prohibit professionals who bill on the 
basis of time from charging individuals 
with disabilities on that basis. However, 
fees may not be charged for the 
provision of auxiliary aids and services, 
barrier removal, alternatives to barrier 
removal, reasonable modifications in 
policies, practices, and procedures, or 
any other measures necessary to ensure 
compliance with the ADA. 

Other commenters inquired as to 
whether day care centers may charge for 
extra services provided to individuals 
with disabilities. As stated above, 
§36.302(c) is intended only to prohibit 
charges for measures necessary to 
achieve compliance with the ADA. 
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Another commenter asserted that 
charges may be assessed for home 
delivery provided as an alternative to 
barrier removal under §36.305, when 
home delivery is provided to all 
customers for a fee. Charges for home 
delivery are permissible if home delivery 
is not considered an alternative to barrier 
removal. If the public accommodation 
offers an alternative, such as curb, carry-
out, or sidewalk service for which no 
surcharge is assessed, then it may charge 
for home delivery in accordance with its 
standard pricing for home delivery. 

In addition, §36.301 prohibits the 
imposition of criteria that "tend to" 
screen out an individual with a disability. 
This concept, which is derived from 
current regulations under section 504 
(see, e.g., 45 CFR 84.13), makes it 
discriminatory to impose policies or 
criteria that, while not creating a direct 
bar to individuals with disabilities, 
indirectly prevent or limit their ability to 
participate. For example, requiring 
presentation of a driver's license as the 
sole means of identification for purposes 
of paying by check would violate this 
section in situations where, for example, 
individuals with severe vision 
impairments or developmental disabilities 
or epilepsy are ineligible to receive a 
driver's license and the use of an 
alternative means of identification, such 
as another photo I.D. or credit card, is 
feasible. 

A public accommodation may, 
however, impose neutral rules and 
criteria that screen out, or tend to screen 
out, individuals with disabilities, if the 
criteria are necessary for the safe 
operation of the public accommodation. 
Examples of safety qualifications that 
would be justifiable in appropriate 
circumstances would include height 
requirements for certain amusement park 
rides or a requirement that all 
participants in a recreational rafting 
expedition be able to meet a necessary 
level of swimming proficiency. Safety 
requirements must be based on actual 
risks and not on speculation, stereotypes, 
or generalizations about individuals with 
disabilities. 

Section 36.302 Modifications in Policies, 
Practices, or Procedures 

Section 36.302 of the rule prohibits 
the failure to make reasonable 
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modifications in policies, practices, and 
procedures when such modifications may 
be necessary to afford any goods, 
services, facilities, privileges, 
advantages, or accommodations, unless 
the entity can demonstrate that making 
such modifications would fundamentally 
alter the nature of such goods, services, 
facilities, privileges, advantages, or 
accommodations. This prohibition is 
based on section 302(b )(2)(A)(ii) of the 
ADA. 

For example, a parking facility 
would be required to modify a rule 
barring all vans or all vans with raised 
roofs, if an individual who uses a 
wheelchair-accessible van wishes to park 
in that facility, and if overhead structures 
are high enough to accommodate the 
height of the van. A department store 
may need to modify a policy of only 
permitting one person at a time in a 
dressing room, if an individual with 
mental retardation needs and requests 
assistance in dressing from a companion. 
Public accommodations may need to 
revise operational policies to ensure that 
services are available to individuals with 
disabilities. For instance, a hotel may 
need to adopt a policy of keeping an 
accessible room unoccupied until an 
individual with a disability arrives at the 
hotel, assuming the individual has 
properly reserved the room. 

One example of application of this 
principle is specifically included in a 
new §36.302(d) on check-out aisles. That 
paragraph provides that a store with 
check-out aisles must ensure that an 
adequate number of accessible check-out 
aisles is kept open during store hours, or 
must otherwise modify its policies and 
practices, in order to ensure that an 
equivalent level of convenient service is 
provided to individuals with disabilities 
as is provided to others. For example, if 
only one check-out aisle is accessible, 
and it is generally used for express 
service, one way of providing equivalent 
service is to allow persons with mobility 
impairments to make all of their 
purchases at that aisle. This principle 
also applies with respect to other 
accessible elements and services. For 
example, a particular bank may be in 
compliance with the accessibility 
guidelines for new construction 
incorporated in appendix A with respect 
to automated teller machines (ATM) at a 
new branch office by providing one 
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accessible walk-up machine at that 
location, even though an adjacent walk-
up A TM is not accessible and the drive-
up ATM is not accessible. However, the 
bank would be in violation of this section 
if the accessible ATM was located in a 
lobby that was locked during evening 
hours while the drive-up ATM was 
available to customers without 
disabilities during those same hours. The 
bank would need to ensure that the 
accessible ATM was available to 
customers during the hours that any of 
the other ATM's was available. 

A number of commenters inquired 
as to the relationship between this 
section and §36.307, "Accessible or 
special goods." Under §36.307, a public 
accommodation is not required to alter its 
inventory to include accessible or special 
goods that are designed for, or facilitate 
use by, individuals with disabilities. The 
rule enunciated in §36.307 is consistent 
with the "fundamental alteration" defense 
to the reasonable modifications 
requirement of §36.302. Therefore, 
§36.302 would not require the inventory 
of goods provided by a public 
accommodation to be altered to include 
goods with accessibility features. For 
example, §36.302 would not require a 
bookstore to stock Brailled books or 
order Brailled books, if it does not do so 
in the normal course of its business. 

The rule does not require 
modifications to the legitimate areas of 
specialization of service providers. 
Section 36.302(b) provides that a public 
accommodation may refer an individual 
with a disability to another public 
accommodation, if that individual is 
seeking, or requires, treatment or services 
outside of the referring public 
accommodation's area of specialization, 
and if, in the normal course of its 
operations, the referring public 
accommodation would make a similar 
referral for an individual without a 
disability who seeks or requires the same 
treatment or services. 

For example, it would not be 
discriminatory for a physician who 
specializes only in burn treatment to 
refer an individual who is deaf to another 
physician for treatment of an injury other 
than a burn injury. To require a 
physician to accept patients outside of 
his or her specialty would fundamentally 
alter the nature of the medical practice 
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and, therefore, not be required by this 
section. 

A clinic specializing exclusively in 
drug rehabilitation could similarly refuse 
to treat a person who is not a drug 
addict, but could not refuse to treat a 
person who is a drug addict simply 
because the patient tests positive for 
HIV. Conversely, a clinic that specializes 
in the treatment of individuals with HIV 
could refuse to treat an individual that 
does not have HIV, but could not refuse 
to treat a person for HIV infection 
simply because that person is also a drug 
addict. 

Some commenters requested 
clarification as to how this provision 
would apply to situations where 
manifestations of the disability in 
question, itself, would raise 
complications requiring the expertise of a 
different practitioner. It is not the 
Department's intention in §36.302(b) to 
prohibit a physician from referring an 
individual with a disability to another 
physician, if the disability itself creates 
specialized complications for the 
patient's health that the physician lacks 
the experience or knowledge to address 
(see Education and Labor report at 106). 

Section 36.302(c)(l) requires that a 
public accommodation modify its 
policies, practices, or procedures to 
permit the use of a service animal by an 
individual with a disability in any area 
open to the general public. The term 
"service animal" is defined in §36. l 04 to 
include guide dogs, signal dogs, or any 
other animal individually trained to 
provide assistance to an individual with a 
disability. 

A number of commenters pointed to 
the difficulty of making the distinction 
required by the proposed rule between 
areas open to the general public and 
those that are not. The ambiguity and 
uncertainty surrounding these provisions 
has led the Department to adopt a single 
standard for all public accommodations. 

Section 36.302(c)(l) of the final rule 
now provides that "[g]enerally, a public 
accommodation shall modify policies, 
practices, and procedures to permit the 
use of a service animal by an individual 
with a disability." This formulation 
reflects the general intent of Congress 
that public accommodations take the 
necessary steps to accommodate service 
animals and to ensure that individuals 
with disabilities are not separated from 
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their service animals. It is intended that 
the broadest feasible access be provided 
to service animals in all places of public 
accommodation, including movie 
theaters, restaurants, hotels, retail stores, 
hospitals, and nursing homes (see 
Education and Labor report at 106; 
Judiciary report at 59). The section also 
acknowledges, however, that, in rare 
circumstances, accommodation of service 
animals may not be required because a 
fundamental alteration would result in 
the nature of the goods, services, 
facilities, privileges, or accommodations 
offered or provided, or the safe operation 
of the public accommodation would be 
jeopardized. 

As specified in §36.302(c)(2), the 
rule does not require a public 
accommodation to supervise or care for 
any service animal. If a service animal 
must be separated from an individual 
with a disability in order to avoid a 
fundamental alteration or a threat to 
safety, it is the responsibility of the 
individual with the disability to arrange 
for the care and supervision of the 
animal during the period of separation. 

A museum would not be required by 
§36.302 to modify a policy barring the 
touching of delicate works of art in order 
to enhance the participation of 
individuals who are blind, if the touching 
threatened the integrity of the work. 
Damage to a museum piece would 
clearly be a fundamental alteration that is 
not required by this section. 

Section 36.303 Auxiliary Aids and Services. 
Section 36.303 of the final rule 

requires a public accommodation to take 
such steps as may be necessary to ensure 
that no individual with a disability is 
excluded, denied services, segregated or 
otherwise treated differently than other 
individuals because of the absence of 
auxiliary aids and services, unless the 
public accommodation can demonstrate 
that taking such steps would 
fundamentally alter the nature of the 
goods, services, facilities, advantages, or 
accommodations being offered or would 
result in an undue burden. This 
requirement is based on section 
302(b)(2)(A)(iii) of the ADA. 

Implicit in this duty to provide 
auxiliary aids and services is the 
underlying obligation of a public 
accommodation to communicate 
effectively with its customers, clients, 
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patients, or participants who have 
disabilities affecting hearing, vision, or 
speech. To give emphasis to this 
underlying obligation, §36.303(c) of the 
rule incorporates language derived from 
section 504 regulations for federally 
conducted programs (see e.g. , 28 CFR 
39.160(a)) that requires that appropriate 
auxiliary aids and services be furnished 
to ensure that communication with 
persons with disabilities is as effective as 
communication with others. 

Auxiliary aids and services include a 
wide range of services and devices for 
ensuring effective communication. Use of 
the most advanced technology is not 
required so long as effective 
communication is ensured. The 
Department' s proposed §36.303(b) 
provided a list of examples of auxiliary 
aids and services that was taken from the 
definition of auxiliary aids and services 
in section 3( 1) of the ADA and was 
supplemented by examples from 
regulations implementing section 504 in 
federally conducted programs (see e.g. , 
28 CFR 39.103). A substantial number of 
commenters suggested that additional 
examples be added to this list. The 
Department has added several items to 
this list but wishes to clarify that the list 
is not an all-inclusive or exhaustive 
catalogue of possible or available 
auxiliary aids or services. It is not 
possible to provide an exhaustive list, 
and such an attempt would omit new 
devices that will become available with 
emerging technology. 

The Department has added videotext 
displays, computer-aided transcription 
services, and open and closed captioning 
to the list of examples. Videotext 
displays have become an important 
means of accessing auditory 
communications through a public address 
system. Transcription services are used to 
relay aurally delivered material almost 
simultaneously in written form to persons 
who are deaf or hard of hearing. This 
technology is often used at conferences, 
conventions, and hearings. While the 
proposed rule expressly included 
television decoder equipment as an 
auxiliary aid or service, it did not 
mention captioning itself. The final rule 
rectifies this omission by mentioning 
both closed and open captioning. 

In this section, the Department has 
changed the proposed rule's phrase, 
"orally delivered materials," to the 

August 1991 

Public Accommodations 

phrase, "aurally delivered materials." 
This new phrase tracks the language in 
the definition of "auxiliary aids and 
services" in section 3 of the ADA and is 
meant to include nonverbal sounds and 
alarms and computer-generated speech. 

Several persons and organizations 
requested that the Department replace the 
term "telecommunications devices for 
deaf persons" or "TDD's" with the term 
"text telephone." The Department has 
declined to do so. The Department is 
aware that the Architectural and 
Transportation Barriers Compliance 
Board has used the phrase "text 
telephone" in lieu of the statutory term 
"TDD" in its final accessibility 
guidelines. Title IV of the ADA, 
however, uses the term 
"Telecommunications Device for the 
Deaf," and the Department believes it 
would be inappropriate to abandon this 
statutory term at this time. 

Paragraph (b )(2) lists examples of 
aids and services for making visually 
delivered materials accessible to persons 
with visual impairments. Many 
commenters proposed additional 
examples such as signage or mapping, 
audio description services, secondary 
auditory programs (SAP), telebraillers, 
and reading machines. While the 
Department declines to add these items 
to the list in the regulation, they may be 
considered appropriate auxiliary aids and 
services. 

Paragraph (b)(3) refers to the 
acquisition or modification of equipment 
or devices. For example, tape players 
used for an audio-guided tour of a 
museum exhibit may require the addition 
of Brailled adhesive labels to the buttons 
on a reasonable number of the tape 
players to facilitate their use by 
individuals who are blind. Similarly, 
permanent or portable assistive listening 
systems for persons with hearing 
impairments may be required at a hotel 
conference center. 

Several commenters suggested the 
addition of current technological 
innovations in microelectronics and 
computerized control systems (e.g., voice 
recognition systems, automatic dialing 
telephones, and infrared elevator and 
light control systems) to the list of 
auxiliary aids and services. The 
Department interprets auxiliary aids and 
services as those aids and services 
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designed to provide effective 
communications, i. e., making aurally 
and visually delivered information 
available to persons with hearing, speech, 
and vision impairments. Methods of 
making services, programs, or activities 
accessible to, or usable by, individuals 
with mobility or manual dexterity 
impairments are addressed by other 
sections of this part, including the 
requirements for modifications in 
policies, practices, or procedures 
(§36.302), the elimination of existing 
architectural barriers (§36.304), and the 
provision of alternatives to barriers 
removal (§36.305). 

Paragraph (b)(4) refers to other 
similar services and actions. Several 
commenters asked for clarification that 
"similar services and actions" include 
retrieving items from shelves, assistance 
in reaching a marginally accessible seat, 
pushing a barrier aside in order to 
provide an accessible route, or assistance 
in removing a sweater or coat. While 
retrieving an item from a shelf might be 
an "auxiliary aid or service" for a blind 
person who could not locate the item 
without assistance, it might be a readily 
achievable alternative to barrier removal 
for a person using a wheelchair who 
could not reach the shelf, or a reasonable 
modification to a self-service policy for 
an individual who lacked the ability to 
grasp the item. (Of course, a store would 
not be required to provide a personal 
shopper.) As explained above, auxiliary 
aids and services are those aids and 
services required to provide effective 
communications. Other forms of 
assistance are more appropriately 
addressed by other provisions of the final 
rule. 

The auxiliary aid requirement is a 
flexible one. A public accommodation 
can choose among various alternatives as 
long as the result is effective 
communication. For example, a 
restaurant would not be required to 
provide menus in Braille for patrons who 
are blind, if the waiters in the restaurant 
are made available to read the menu. 
Similarly, a clothing boutique would not 
be required to have Brailled price tags if 
sales personnel provide price information 
orally upon request; and a bookstore 
would not be required to make available 
a sign language interpreter, because 
effective communication can be 
conducted by notepad. 
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A critical determination is what 
constitutes an effective auxiliary aid or 
service. The Department's proposed rule 
recommended that, in determining what 
auxiliary aid to use, the public 
accommodation consult with an 
individual before providing him or her 
with a particular auxiliary aid or service. 
This suggestion sparked a significant 
volume of public comment. Many 
persons with disabilities, particularly 
persons who are deaf or hard of hearing, 
recommended that the rule should require 
that public accommodations give 
"primary consideration" to the 
"expressed choice" of an individual with 
a disability. These commenters asserted 
that the proposed rule was inconsistent 
with congressional intent of the ADA, 
with the Department's proposed rule 
implementing title II of the ADA, and 
with longstanding interpretations of 
section 504 of the Rehabilitation Act. 

Based upon a careful review of the 
ADA legislative history, the Department 
believes that Congress did not intend 
under title III to impose upon a public 
accommodation the requirement that it 
give primary consideration to the request 
of the individual with a disability. To the 
contrary, the legislative history 
demonstrates congressional intent to 
strongly encourage consulting with 
persons with disabilities. In its analysis 
of the ADA 's auxiliary aids requirement 
for public accommodations, the House 
Education and Labor Committee stated 
that it "expects" that "public 
accommodation(s) will consult with the 
individual with a disability before 
providing a particular auxiliary aid or 
service" (Education and Labor report at 
107). Some commenters also cited a 
different committee statement that used 
mandatory language as evidence of 
legislative intent to require primary 
consideration. However, this statement 
was made in the context of reasonable 
accommodations required by title I with 
respect to employment (Education and 
Labor report at 67). Thus, the 
Department finds that strongly 
encouraging consultation with persons 
with disabilities, in lieu of mandating 
primary consideration of their expressed 
choice, is consistent with congressional 
intent. 

The Department wishes to 
emphasize that public accommodations 
must take steps necessary to ensure that 
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an individual with a disability will not be ( 
excluded, denied services, segregated or 
otherwise treated differently from other 
individuals because of the use of 
inappropriate or ineffective auxiliary 
aids. In those situations requiring an 
interpreter, the public accommodations 
must secure the services of a qualified 
interpreter, unless an undue burden 
would result. 

In the analysis of §36.303(c) in the 
proposed rule, the Department gave as an 
example the situation where a note pad 
and written materials were insufficient to 
permit effective communication in a 
doctor's office when the matter to be 
decided was whether major surgery was 
necessary. Many comm enters objected to 
this statement, asserting that it gave the 
impression that only decisions about 
major surgery would merit the provision 
of a sign language interpreter. The 
statement would, as the commenters also 
claimed, convey the impression to other 
public accommodations that written 
communications would meet the 
regulatory requirements in all but the 
most extreme situations. The 
Department, when using the example of ( 
major surgery, did not intend to limit the 
provision of interpreter services to the 
most extreme situations. 

Other situations may also require the 
use of interpreters to ensure effective 
communication depending on the facts of 
the particular case. It is not difficult to 
imagine a wide range of communications 
involving areas such as health, legal 
matters, and finances that would be 
sufficiently lengthy or complex to require 
an interpreter for effective 
communication. In some situations, an 
effective alternative to use of a notepad 
or an interpreter may be the use of a 
computer terminal upon which the 
representative of the public 
accommodation and the customer or 
client can exchange typewritten 
messages. 

Section 36.303(d) specifically 
addresses requirements for TDD's. Partly 
because of the availability of 
telecommunications relay services to be 
established under title IV of the ADA 
§36.303(d)(2) provides that a public ' 
accommodation is not required to use a 
telecommunication device for the deaf 
(TDD) in receiving or making telephone 
calls incident to its operations. Several ( 
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commenters were concerned that relay 
services would not be sufficient to 
provide effective access in a number of 
situations. Commenters argued that relay 
systems (1) do not provide effective 
access to the automated systems that 
require the caller to respond by pushing a 
button on a touch tone phone, (2) cannot 
operate fast enough to convey messages 
on answering machines, or to permit a 
TDD user to leave a recorded message, 
and (3) are not appropriate for calling 
crisis lines relating to such matters as 
rape, domestic violence, child abuse, and 
drugs where confidentiality is a concern. 
The Department believes that it is more 
appropriate for the Federal 
Communications Commission to address 
these issues in its rulemaking under title 
IV. 

A public accommodation is, 
however, required to make a TDD 
available to an individual with impaired 
hearing or speech, if it customarily offers 
telephone service to its customers, 
clients, patients, or participants on more 
than an incidental convenience basis. 
Where entry to a place of public 
accommodation requires use of a security 
entrance telephone, a TDD or other 
effective means of communication must 
be provided for use by an individual with 
impaired hearing or speech. 

In other words, individual retail 
stores, doctors' offices, restaurants, or 
similar establishments are not required 
by this section to have TDD's, because 
TDD users will be able to make 
inquiries, appointments, or reservations 
with such establishments through the 
relay system established under title IV of 
the ADA. The public accommodation 
will likewise be able to contact TDD 
users through the relay system. On the 
other hand, hotels, hospitals, and other 
similar establishments that offer 
nondisabled individuals the opportunity 
to make outgoing telephone calls on 
more than an incidental convenience 
basis must provide a TDD on request. 

Section 36.303(e) requires places of 
lodging that provide televisions in five or 
more guest rooms and hospitals to 
provide, upon request, a means for 
decoding closed captions for use by an 
individual with impaired hearing. Hotels 
should also provide a TDD or similar 
device at the front desk in order to take 
calls from guests who use TDD's in their 
rooms. In this way guests with hearing 
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impairments can avail themselves of such 
hotel services as making inquiries of the 
front desk and ordering room service. 
The term "hospital" is used in its general 
sense and should be interpreted broadly . 

Movie theaters are not required by 
§36.303 to present open-captioned films. 
However, other public accommodations 
that impart verbal information through 
soundtracks on films, video tapes, or 
slide shows are required to make such 
information accessible to persons with 
hearing impairments. Captioning is one 
means to make the information accessible 
to individuals with disabilities. 

The rule specifies that auxiliary aids 
and services include the acquisition or 
modification of equipment or devices . 
For example, tape players used for an 
audio-guided tour of a museum exhibit 
may require the addition of Brailled 
adhesive labels to the buttons on a 
reasonable number of the tape players to 
facilitate their use by individuals who are 
blind. Similarly, a hotel conference 
center may need to provide permanent or 
portable assistive listening systems for 
persons with hearing impairments. 

As provided in §36.303(f), a public 
accommodation is not required to provide 
any particular aid or service that would 
result either in a fundamental alteration 
in the nature of the goods, services, 
facilities, privileges, advantages, or 
accommodations offered or in an undue 
burden. Both of these statutory 
limitations are derived from existing 
regulations and caselaw under section 
504 and are to be applied on a case-by-
case basis (see, e.g., 28 CFR 39.160(d) 
and Southeastern Community College v. 
Davis, 442 U.S. 397 (1979)). Congress 
intended that "undue burden" under 
§36.303 and "undue hardship," which is 
used in the employment provisions of 
title I of the ADA, should be determined 
on a case-by-case basis under the same 
standards and in light of the same factors 
(Judiciary report at 59). The rule, 
therefore, in accordance with the 
definition of undue hardship in section 
101(10) of the ADA, defines undue 
burden as "significant difficulty or 
expense" (see §§36.104 and 36.303(a)) 
and requires that undue burden be 
determined in light of the factors listed 
in the definition in 36.104. 

Consistent with regulations 
implementing section 504 in federally 
conducted programs (see, e.g., 28 CFR 

August 1991 

Public Accommodations 

39.160(d)), §36.303(f) provides that the 
fact that the provision of a particular 
auxiliary aid or service would result in 
an undue burden does not relieve a 
public accommodation from the duty to 
furnish an alternative auxiliary aid or 
service, if available, that would not result 
in such a burden. 

Section 36.303(g) of the proposed 
rule has been deleted from this section 
and included in a new §36.306. That new 
section continues to make clear that the 
auxiliary aids requirement does not 
mandate the provision of individually 
prescribed devices, such as prescription 
eyeglasses or hearing aids. 

The costs of compliance with the 
requirements of this section may not be 
financed by surcharges limited to 
particular individuals with disabilities or 
any group of individuals with disabilities 
(§36.301(c)). 

Section 36.304 Removal of Barriers 
Section 36.304 requires the removal 

of architectural barriers and 
communication barriers that are structural 
in nature in existing facilities, where 
such removal is readily achievable, i.e., 
easily accomplishable and able to be 
carried out without much difficulty or 
expense. This requirement is based on 
section 302(b)(2)(A)(iv) of the ADA. 

A number of commenters interpreted 
the phrase "communication barriers that 
are structural in nature" broadly to 
encompass the provision of 
communications devices such as TDD's, 
telephone handset amplifiers, assistive 
listening devices, and digital check-out 
displays. The statute, however, as read 
by the Department, limits the application 
of the phrase "communications barriers 
that are structural in nature" to those 
barriers that are an integral part of the 
physical structure of a facility . In 
addition to the communications barriers 
posed by permanent signage and alarm 
systems noted by Congress (see 
Education and Labor report at 110), the 
Department would also include among 
the communications barriers covered by 
§36.304 the failure to provide adequate 
sound buffers, and the presence of 
physical partitions that hamper the 
passage of sound waves between 
employees and customers. Given that 
§36.304's proper focus is on the removal 
of physical barriers, the Department 
believes that the obligation to provide 
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communications equipment and devices 
such as TDD's, telephone handset 
amplifiers, assistive listening devices, 
and digital check-out displays is more 
appropriately determined by the 
requirements for auxiliary aids and 
services under §36.303 (see Education 
and Labor report at 107-108). The 
obligation to remove communications 
barriers that are structural in nature under 
§36.304, of course, is independent of any 
obligation to provide auxiliary aids and 
services under §36.303. 

The statutory provision also requires 
the readily achievable removal of certain 
barriers in existing vehicles and rail 
passenger cars. This transportation 
requirement is not included in §36.304, 
but rather in §36.3 lO(b) of the rule. 

In striking a balance between 
guaranteeing access to individuals with 
disabilities and recognizing the legitimate 
cost concerns of businesses and other 
private entities, the ADA establishes 
different standards for existing facilities 
and new construction. In existing 
facilities, which are the subject of 
§36.304, where retrofitting may prove 
costly, a less rigorous degree of 
accessibility is required than in the case 
of new construction and alterations (see 
§§36.401-36.406) where accessibility can 
be more conveniently and economically 
incorporated in the initial stages of 
design and construction. 

For example, a bank with existing 
automatic teller machines (ATM's) 
would have to remove barriers to the use 
of the ATM's, if it is readily achievable 
to do so. Whether or not it is necessary 
to take actions such as ramping a few 
steps or raising or lowering an A TM 
would be determined by whether the 
actions can be accomplished easily and 
without much difficulty or expense. 

On the other hand, a newly 
constructed bank with ATM's would be 
required by §36.401 to have an ATM 
that is "readily accessible to and usable 
by" persons with disabilities in 
accordance with accessibility guidelines 
incorporated under §36.406. 

The requirement to remove 
architectural barriers includes the 
removal of physical barriers of any kind. 
For example, §36.304 requires the 
removal, when readily achievable, of 
barriers caused by the location of 
temporary or movable structures, such as 
furniture, equipment, and display racks. 
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In order to provide access to individuals 
who use wheelchairs, for example, 
restaurants may need to rearrange tables 
and chairs, and department stores may 
need to reconfigure display racks and 
shelves. As stated in §36.304(f), such 
actions are not readily achievable to the 
extent that they would result in a 
significant loss of selling or serving 
space. If the widening of all aisles in 
selling or serving areas is not readily 
achievable, then selected widening 
should be undertaken to maximize the 
amount of merchandise or the number of 
tables accessible to individuals who use 
wheelchairs. Access to goods and 
services provided in any remaining 
inaccessible areas must be made 
available through alternative methods to 
barrier removal, as required by §36.305. 

Because the purpose of title III of 
the ADA is to ensure that public 
accommodations are accessible to their 
customers, clients, or patrons (as opposed 
to their employees, who are the focus of 
title I), the obligation to remove barriers 
under §36.304 does not extend to areas 
of a facility that are used exclusively as 
employee work areas. 

Section 36.304(b) provides a wide-
ranging list of the types of modest 
measures that may be taken to remove 
barriers and that are likely to be readily 
achievable. The list includes examples of 
measures, such as adding raised letter 
markings on elevator control buttons and 
installing flashing alarm lights, that 
would be used to remove 
communications barriers that are 
structural in nature. It is not an 
exhaustive list, but merely an illustrative 
one. Moreover, the inclusion of a 
measure on this list does not mean that it 
is readily achievable in all cases. 
Whether or not any of these measures is 
readily achievable is to be determined on 
a case-by-case basis in light of the 
particular circumstances presented and 
the factors listed in the definition of 
readily achievable (§36.104). 

A public accommodation generally 
would not be required to remove a 
barrier to physical access posed by a 
flight of steps, if removal would require 
extensive ramping or an elevator. 
Ramping a single step, however, will 
likely be readily achievable, and ramping 
several steps will in many circumstances 
also be readily achievable. The readily 
achievable standard does not require 
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barrier removal that requires extensive 
restructuring or burdensome expense. 
Thus, where it is not readily achievable 
to do, the ADA would not require a 
restaurant to provide access to a restroom 
reachable only by a flight of stairs. 

Like §36.405, this section permits 
deference to the national interest in 
preserving significant historic structures. 
Barrier removal would not be considered 
"readily achievable" if it would threaten 
or destroy the historic significance of a 
building or facility that is eligible for 
listing in the National Register of 
Historic Places under the National 
Historic Preservation Act (16 U.S.C. 470, 
et seq.), or is designated as historic under 
state or local law. 

The readily achievable defense 
requires a less demanding level of 
exertion by a public accommodation than 
does the undue burden defense to the 
auxiliary aids requirements of §36.303. 
In that sense, it can be characterized as a 
"lower" standard than the undue burden 
standard. The readily achievable defense 
is also less demanding than the undue 
hardship defense in section 102(b)(5) of 
the ADA, which limits the obligation to 
make reasonable accommodation in 
employment. Barrier removal measures 
that are not easily accomplishable and 
are not able to be carried out without 
much difficulty or expense are not 
required under the readily achievable 
standard, even if they do not impose an 
undue burden or an undue hardship. 

Section 36.304(f)(l) of the proposed 
rule, which stated that "barrier removal is 
not readily achievable if it would result 
in significant loss of profit or significant 
loss of efficiency of operation," has been 
deleted from the final rule. Many 
commenters objected to this provision 
because it impermissibly introduced the 
notion of profit into a statutory standard 
that did not include it. Concern was 
expressed that, in order for an action not 
to be considered readily achievable, a 
public accommodation would 
inappropriately have to show, for 
example, not only that the action could 
not be done without "much difficulty or 
expense", but that a significant loss of 
profit would result as well. In addition, 
some commenters asserted use of the 
word "significant," which is used in the 
definition of undue hardship under title I 
(the standard for interpreting the meaning 
of undue burden as a defense to title Ill's 
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auxiliary aids requirements) (see 
§§36.104, 36.303(f)), blurs the fact that 
the readily achievable standard requires a 
lower level of effort on the part of a 
public accommodation than does the 
undue burden standard. 

The obligation to engage in readily 
achievable barrier removal is a 
continuing one. Over time, barrier 
removal that initially was not readily 
achievable may later be required because 
of changed circumstances. Many 
commenters expressed support for the 
Department's position that the obligation 
to comply with §36.304 is continuing in 
nature. Some urged that the rule require 
public accommodations to assess their 
compliance on at least an annual basis in 
light of changes in resources and other 
factors that would be relevant to 
determining what barrier removal 
measures would be readily achievable. 

Although the obligation to engage in 
readily achievable barrier removal is 
clearly a continuing duty, the Department 
has declined to establish any independent 
requirement for an annual assessment or 
self-evaluation. It is best left to the 
public accommodations subject to 
§36.304 to establish policies to assess 
compliance that are appropriate to the 
particular circumstances faced by the 
wide range of public accommodations 
covered by the ADA. However, even in 
the absence of an explicit regulatory 
requirement for periodic self-evaluations, 
the Department still urges public 
accommodations to establish procedures 
for an ongoing assessment of their 
compliance with the ADA's barrier 
removal requirements. The Department 
recommends that this process include 
appropriate consultation with individuals 
with disabilities or organizations 
representing them. A serious effort at 
self-assessment and consultation can 
diminish the threat of litigation and save 
resources by identifying the most 
efficient means of providing required 
access. 

The Department has been asked for 
guidance on the best means for public 
accommodations to comply voluntarily 
with this section. Such information is 
more appropriately part of the 
Department's technical assistance effort 
and will be forthcoming over the next 
several months. The Department 
recommends, however, the development 
of an implementation plan designed to 
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achieve compliance with the ADA's 
barrier removal requirements before they 
become effective on January 26, 1992. 
Such a plan, if appropriately designed 
and diligently executed, could serve as 
evidence of a good faith effort to comply 
with the requirements of §36.104. In 
developing an implementation plan for 
readily achievable barrier removal, a 
public accommodation should consult 
with local organizations representing 
persons with disabilities and solicit their 
suggestions for cost-effective means of 
making individual places of public 
accommodation accessible. Such 
organizations may also be helpful in 
allocating scarce resources and 
establishing priorities. Local associations 
of businesses may want to encourage this 
process and serve as the forum for 
discussions on the local level between 
disability rights organizations and local 
businesses. 

Section 36.304(c) recommends 
priorities for public accommodations in 
removing barriers in existing facilities. 
Because the resources available for 
barrier removal may not be adequate to 
remove all existing barriers at any given 
time, §36.304(c) suggests priorities for 
determining which types of barriers 
should be mitigated or eliminated first. 
The purpose of these priorities is to 
facilitate long-term business planning and 
to maximize, in light of limited 
resources, the degree of effective access 
that will result from any given level of 
expenditure. 

Although many commenters 
expressed support for the concept of 
establishing priorities, a significant 
number objected to their mandatory 
nature in the proposed rule. The 
Department shares the concern of these 
commenters that mandatory priorities 
would increase the likelihood of 
litigation and inappropriately reduce the 
discretion of public accommodations to 
determine the most effective mix of 
barrier removal measures to undertake in 
particular circumstances. Therefore, in 
the final rule the priorities are no longer 
mandatory. 

In response to comments that the 
priorities failed to address 
communications issues, the Department 
wishes to emphasize that the priorities 
encompass the removal of 
communications barriers that are 
structural in nature. It would be counter 
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to the ADA's carefully wrought statutory 
scheme to include in this provision the 
wide range of communication devices 
that are required by the ADA's 
provisions on auxiliary aids and services. 
The final rule explicitly includes Brailled 
and raised letter signage and visual 
alarms among the examples of steps to 
remove barriers provided in 
§36.304(c)(2). 

Section 36.304(c)(l) places the 
highest priority on measures that will 
enable individuals with disabilities to 
physically enter a place of public 
accommodation. This priority on "getting 
through the door" recognizes that 
providing actual physical access to a 
facility from public sidewalks, public 
transportation, or parking is generally 
preferable to any alternative 
arrangements in terms of both business 
efficiency and the dignity of individuals 
with disabilities. 

The next priority, which is 
established in §36.304(c)(2), is for 
measures that provide access to those 
areas of a place of public accommodation 
where goods and services are made 
available to the public. For example, in a 
hardware store, to the extent that it is 
readily achievable to do so, individuals 
with disabilities should be given access 
not only to assistance at the front desk, 
but also access, like that available to 
other customers, to the retail display 
areas of the store. 

The Department agrees with those 
commenters who argued that access to 
the areas where goods and services are 
provided is generally more important 
than the provision of restrooms. 
Therefore, the final rule reverses 
priorities two and three of the proposed 
rule in order to give lower priority to 
accessible restrooms. Consequently, the 
third priority in the final rule 
(§36.304(c)(3)) is for measures to 
provide access to restroom facilities and 
the last priority is placed on any 
remaining measures required to remove 
barriers. 

Section 36.304(d) requires that 
measures taken to remove barriers under 
§36.304 be subject to subpart D's 
requirements for alterations (except for 
the path of travel requirements in 
§36.403). It only permits deviations from 
the subpart D requirements when 
compliance with those requirements is 
not readily achievable. In such cases, 
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§36.304(d) permits measures to be taken 
that do not fully comply with the subpart 
D requirements, so long as the measures 
do not pose a significant risk to the 
health or safety of individuals with 
disabilities or others. 

This approach represents a change 
from the proposed rule which stated that 
"readily achievable" measures taken 
solely to remove barriers under §36.304 
are exempt from the alterations 
requirements of subpart D. The intent of 
the proposed rule was to maximize the 
flexibility of public accommodations in 
undertaking barrier removal by allowing 
deviations from the technical standards 
of subpart D. It was thought that 
allowing slight deviations would provide 
access and release additional resources 
for expanding the amount of barrier 
removal that could be obtained under the 
readily achievable standard. 

Many commenters, however, 
representing both businesses and 
individuals with disabilities, questioned 
this approach because of the likelihood 
that unsafe or ineffective measures would 
be taken in the absence of the subpart D 
standards for alterations as a reference 
point. Some advocated a rule requiring 
strict compliance with the subpart D 
standard. 

The Department in the final rule has 
adopted the view of many commenters 
that ( 1) public accommodations should in 
the first instance be required to comply 
with the subpart D standards for 
alterations where it is readily achievable 
to do so and (2) safe, readily achievable 
measures must be taken when compliance 
with the subpart D standards is not 
readily achievable. Reference to the 
subpart D standards in this manner will 
promote certainty and good design at the 
same time that permitting slight 
deviations will expand the amount of 
barrier removal that may be achieved 
under §36.304. 

Because of the inconvenience to 
individuals with disabilities and the 
safety problems involved in the use of 
portable ramps, §36.304(e) permits the 
use of a portable ramp to comply with 
§36.304(a) only when installation of a 
permanent ramp is not readily 
achievable. In order to promote safety, 
§36.304(e) requires that due 
consideration be given to the 
incorporation of features such as nonslip 
surfaces, railings, anchoring, and strength 
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of materials in any portable ramp that is 
used. 

Temporary facilities brought in for 
use at the site of a natural disaster are 
subject to the barrier removal 
requirements of §36.304. 

A number of commenters requested 
clarification regarding how to determine 
when a public accommodation has 
discharged its obligation to remove 
barriers in existing facilities. For 
example, is a hotel required by §36.304 
to remove barriers in all of its guest 
rooms? Or is some lesser percentage 
adequate? A new paragraph (g) has been 
added to §36.304 to address this issue. 
The Department believes that the degree 
of barrier removal required under 
§36.304 may be less, but certainly would 
not be required to exceed, the standards 
for alterations under the ADA 
Accessibility Guidelines incorporated by 
subpart D of this part (ADAAG). The 
ADA's requirements for readily 
achievable barrier removal in existing 
facilities are intended to be substantially 
less rigorous than those for new 
construction and alterations. It, therefore, 
would be obviously inappropriate to 
require actions under §36.304 that would 
exceed the ADAAG requirements. 
Hotels, then, in order to satisfy the 
requirements of §36.304, would not be 
required to remove barriers in a higher 
percentage of rooms than required by 
ADAAG. If relevant standards for 
alterations are not provided in ADAAG, 
then reference should be made to the 
standards for new construction. 

Section 36.305 Alternatives to Barrier 
Removal 

Section 36.305 specifies that where 
a public accommodation can demonstrate 
that removal of a barrier is not readily 
achievable, the public accommodation 
must make its goods, services, facilities, 
privileges, advantages, or 
accommodations available through 
alternative methods, if such methods are 
readily achievable. This requirement is 
based on section 302(b)(2)(A)(v) of the 
ADA. 

For example, if it is not readily 
achievable for a retail store to raise, 
lower, or remove shelves or to rearrange 
display racks to provide accessible aisles, 
the store must, if readily achievable, 
provide a clerk or take other alternative 
measures to retrieve inaccessible 
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merchandise. Similarly, if it is not 
readily achievable to ramp a long flight 
of stairs leading to the front door of a 
restaurant or a pharmacy, the restaurant 
or the pharmacy must take alternative 
measures, if readily achievable, such as 
providing curb service or home delivery. 
If, within a restaurant, it is not readily 
achievable to remove physical barriers to 
a certain section of a restaurant, the 
restaurant must, where it is readily 
achievable to do so, offer the same menu 
in an accessible area of the restaurant. 

Where alternative methods are used 
to provide access, a public accommoda-
tion may not charge an individual with a 
disability for the costs associated with 
the alternative method (see §36.30l(c)). 
Further analysis of the issue of charging 
for alternative measures may be found in 
the preamble discussion of §36.30l(c). 

In some circumstances, because of 
security considerations, some alternative 
methods may not be readily achievable. 
The rule does not require a cashier to 
leave his or her post to retrieve items for 
individuals with disabilities, if there are 
no other employees on duty. 

Section 36.305(c) of the proposed 
rule has been deleted and the 
requirements have been included in a 
new §36.306. That section makes clear 
that the alternative methods requirement 
does not mandate the provision of 
personal devices, such as wheelchairs, or 
services of a personal nature. 

In the final rule, §36.305(c) provides 
specific requirements regarding 
alternatives to barrier removal in 
multiscreen cinemas. In some situations, 
it may not be readily achievable to 
remove enough barriers to provide access 
to all of the theaters of a multiscreen 
cinema. If that is the case, §36.305(c) 
requires the cinema to establish a film 
rotation schedule that provides 
reasonable access for individuals who 
use wheelchairs to films being presented 
by the cinema. It further requires that 
reasonable notice be provided to the 
public as to the location and time of 
accessible showings. Methods for 
providing notice include appropriate use 
of the international accessibility symbol 
in a cinema's print advertising and the 
addition of accessibility information to a 
cinema's recorded telephone information 
line. 

ADA Compliance Guide 

( 

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 77 of 251



( 

( 

28 C.F.R. Part 36 

Section 36.306 Personal Devices and 
Services 

The final rule includes a new 
§36.306, entitled "Personal devices and 
services." Section 36.306 of the proposed 
rule, "Readily achievable and undue 
burden: Factors to be considered," was 
deleted for the reasons described in the 
preamble discussion of the definition of 
the term "readily achievable" in §36.104. 
In place of §§36.303(g) and 36.305(c) of 
the proposed rule, which addressed the 
issue of personal devices and services in 
the contexts of auxiliary aids and 
alternatives to barrier removal, §36.306 
provides a general statement that the 
regulation does not require the provision 
of personal devices and services. This 
section states that a public 
accommodation is not required to provide 
its customers, clients, or participants with 
personal devices, such as wheelchairs; 
individually prescribed devices, such as 
prescription eyeglasses or hearing aids; 
or services of a personal nature including 
assistance in eating, toileting, or 
dressing. 

This statement serves as a limitation 
on all the requirements of the regulation. 
The personal devices and services 
limitation was intended to have general 
application in the proposed rule in all 
contexts where it was relevant. The final 
rule, therefore, clarifies, this point by 
including a general provision that will 
explicitly apply not just to auxiliary aids 
and services and alternatives to barrier 
removal, but across-the-board to include 
such relevant areas as modifications in 
policies, practices, and procedures 
(§36.302) and examinations and courses 
(§36.309), as well. 

The Department wishes to clarify 
that measures taken as alternatives to 
barrier removal, such as retrieving items 
from shelves or providing curb service or 
home delivery, are not to be considered 
personal services. Similarly, minimal 
actions that may be required as 
modifications in policies, practices, or 
procedures under §36.302, such as a 
waiter's removing the cover from a 
customer's straw, a kitchen's cutting up 
food into smaller pieces, or a bank's 
filling out a deposit slip, are not services 
of a personal nature within the meaning 
of §36.306. (Of course, such 
modifications may be required under 
§36.302 only if they are "reasonable.") 
Similarly, this section does not preclude 
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the short-term loan of personal receivers 
that are part of an assistive listening 
system. 

Of course, if personal services are 
customarily provided to the customers or 
clients of a public accommodation, e.g., 
in a hospital or senior citizen center, then 
these personal services should also be 
provided to persons with disabilities 
using the public accommodation. 

Section 36.307 Accessible or Special 
Goods. 

Section 36.307 establishes that the 
rule does not require a public 
accommodation to alter its inventory to 
include accessible or special goods with 
accessibility features that are designed 
for, or facilitate use by, individuals with 
disabilities. As specified in §36.307(c), 
accessible or special goods include such 
items as Brailled versions of books, 
books on audio-cassettes, closed 
captioned video tapes, special sizes or 
lines of clothing, and special foods to 
meet particular dietary needs. 

The purpose of the ADA's public 
accommodations requirements is to 
ensure accessibility to the goods offered 
by a public accommodation, not to alter 
the nature or mix of goods that the 
public accommodation has typically 
provided. In other words, a bookstore, 
for example, must make its facilities and 
sales operations accessible to individuals 
with disabilities, but is not required to 
stock Brailled or large print books. 
Similarly, a video store must make its 
facilities and rental operations accessible, 
but is not required to stock closed-
captioned video tapes. The Department 
has been made aware, however, that the 
most recent titles in video-tape rental 
establishments are, in fact, closed 
captioned. 

Although a public accommodation is 
not required by §36.307(a) to modify its 
inventory, it is required by §36.307(b), at 
the request of an individual with 
disabilities, to order accessible or special 
goods that it does not customarily 
maintain in stock if, in the normal course 
of its operation, it makes special orders 
for unstocked goods, and if the 
accessible or special goods can be 
obtained from a supplier with whom the 
public accommodation customarily does 
business. For example, a clothing store 
would be required to order specially-
sized clothing at the request of an 
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individual with a disability, if it 
customarily makes special orders for 
clothing that it does not keep in stock, 
and if the clothing can be obtained from 
one of the store's customary suppliers. 

One commenter asserted that the 
proposed rule could be interpreted to 
require a store to special order accessible 
or special goods of all types, even if only 
one type is specially ordered in the 
normal course of its business. The 
Department, however, intends for 
§36.307(b) to require special orders only 
of those particular types of goods for 
which a public accommodation normally 
makes special orders. For example, a 
book and recording store would not have 
to specially order Brailled books if, in 
the normal course of its business, it only 
specially orders recordings and not 
books. 

Section 36.308 Seating in Assembly Areas. 
Section 36.308 establishes specific 

requirements for removing barriers to 
physical access in assembly areas, which 
include such facilities as theaters, concert 
halls, auditoriums, lecture halls, and 
conference rooms. This section does not 
address the provision of auxiliary aids or 
the removal of communications barriers 
that are structural in nature. These 
communications requirements are the 
focus of other provisions of the 
regulation (see §§36.303-36.304). 

Individuals who use wheelchairs 
historically have been relegated to 
inferior seating in the back of assembly 
areas separate from accompanying family 
members and friends. The provisions of 
§36.308 are intended to promote 
integration and equality in seating. 

In some instances it may not be 
readily achievable for auditoriums or 
theaters to remove seats to allow 
individuals with wheelchairs to sit next 
to accompanying family members or 
friends. In these situations, the final rule 
retains the requirement that the public 
accommodation provide portable chairs 
or other means to allow the 
accompanying individuals to sit with the 
persons in wheelchairs. Persons in 
wheelchairs should have the same 
opportunity to enjoy movies, plays, and 
similar events with their families and 
friends, just as other patrons do. The 
final rule specifies that portable chairs or 
other means to permit family members or 
companions to sit with individuals who 
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use wheelchairs must be provided only 
when it is readily achievable to do so. 

In order to facilitate seating of 
wheelchair users who wish to transfer to 
existing seating, paragraph (a)(l) of the 
final rule adds a requirement that, to the 
extent readily achievable, a reasonable 
number of seats with removable aisle-
side armrests must be provided. Many 
persons in wheelchairs are able to 
transfer to existing seating with this 
relatively minor modification. This 
solution avoids the potential safety 
hazard created by the use of portable 
chairs and fosters integration. The final 
ADA Accessibility Guidelines 
incorporated by subpart D (ADAAG) 
also add a requirement regarding aisle 
seating that was not in the proposed 
guidelines. In situations when a person in 
a wheelchair transfers to existing seating, 
the public accommodation shall provide 
assistance in handling the wheelchair of 
the patron with the disability. 

Likewise, consistent with ADAAG, 
the final rule adds in §36.308(a)(l )(ii)(B) 
a requirement that, to the extent readily 
achievable, wheelchair seating provide 
lines of sight and choice of admission 
prices comparable to those for members 
of the general public. 

Finally, because Congress intended 
that the requirements for barrier removal 
in existing facilities be substantially less 
rigorous than those required for new 
construction and alterations, the final rule 
clarifies in §36.308(a)(3) that in no event 
can the requirements for existing 
facilities be interpreted to exceed the 
standards for alterations under ADAAG. 
For example, §4.33 of ADAAG only 
requires wheelchair spaces to be 
provided in more than one location when 
the seating capacity of the assembly area 
exceeds 300. Therefore, paragraph (a) of 
§36.308 may not be interpreted to require 
readily achievable dispersal of 
wheelchair seating in assembly areas 
with 300 or fewer seats. Similarly, 
§4.1.3( 19) of ADAAG requires six 
accessible wheelchair locations in an 
assembly area with 301 to 500 seats. The 
reasonable number of wheelchair 
locations required by paragraph (a) , 
therefore, may be less than six, but may 
not be interpreted to exceed six. 

Proposed Section 36.309 Purchase of 
Furniture and Equipment 

Section 36.309 of the proposed rule 
would have required that newly 
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purchased furniture or equipment made 
available for use at a place of public 
accommodation be accessible, to the 
extent such furniture or equipment is 
available, unless this requirement would 
fundamentally alter the goods, services, 
facilities, privileges, advantages, or 
accommodations offered, or would not be 
readily achievable. Proposed §36.309 has 
been omitted from the final rule because 
the Department has determined that its 
requirements are more properly addressed 
under other sections, and because there 
are currently no appropriate accessibility 
standards addressing many types of 
furniture and equipment. 

Some types of equipment will be 
required to meet the accessibility 
requirements of subpart D. For example, 
ADAAG establishes technical and 
scoping requirements in new construction 
and alterations for automated teller 
machines and telephones. Purchase or 
modification of equipment is required in 
certain instances by the provisions in 
§§36.201 and 36.202. For example, an 
arcade may need to provide accessible 
video machines in order to ensure full 
and equal enjoyment of the facilities and 
to provide an opportunity to participate 
in the services and facilities it provides. 
The barrier removal requirements of 
§36.304 will apply as well to furniture 
and equipment (lowering shelves, 
rearranging furniture, adding Braille 
labels to a vending machine) . 

Section 36.309 Examinations and Courses 
Section 36.309(a) sets forth the 

general rule that any private entity that 
offers examinations or courses related to 
applications, licensing, certification, or 
credentialing for secondary or 
postsecondary education, professional, or 
trade purposes shall offer such 
examinations or courses in a place and 
manner accessible to persons with 
disabilities or offer alternative accessible 
arrangements for such individuals. 

Paragraph (a) restates section 309 of 
the Americans with Disabilities Act. 
Section 309 is intended to fill the gap 
that is created when licensing, 
certification, and other testing authorities 
are not covered by section 504 of the 
Rehabilitation Act or title II of the ADA. 
Any such authority that is covered by 
section 504, because of the receipt of 
federal money, or by title II, because it is 
a function of a state or local government, 
must make all of its programs accessible 
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to persons with disabilities, which 
includes physical access as well as 
modifications in the way the test is 
administered, e.g., extended time, written 
instructions, or assistance of a reader. 

Many licensing, certification, and 
testing authorities are not covered by 
section 504, because no federal money is 
received; nor are they covered by title II 
of the ADA because they are not state or 
local agencies. However, states often 
require the licenses provided by such 
authorities in order for an individual to 
practice a particular profession or trade. 
Thus, the provision was included in the 
ADA in order to assure that persons with 
disabilities are not foreclosed from 
educational, professional, or trade 
opportunities because an examination or 
course is conducted in an inaccessible 
site or without needed modifications. 

As indicated in the "Application" 
section of this part (§36.102), §36.309 
applies to any private entity that offers 
the specified types of examinations or 
courses . This is consistent with section 
309 of the Americans with Disabilities 
Act, which states that the requirements 
apply to "any person" offering 
examinations or courses. 

The Department received a large 
number of comments on this section, 
reflecting the importance of ensuring that 
the key gateways to education and 
employment are open to individuals with 
disabilities . The most frequent comments 
were objections to the fundamental 
alteration and undue burden provisions in 
§§36.309 (b)(3) and (c)(3) and to 
allowing courses and examinations to be 
provided through alternative accessible 
arrangements, rather than in an integrated 
setting. 

Although section 309 of the Act 
does not refer to a fundamental alteration 
or undue burden limitation, those 
limitations do appear in section 
302(b)(2)(A)(iii) of the Act, which 
establishes the obligation of public 
accommodations to provide auxiliary aids 
and services. The Department, therefore, 
included it in the paragraphs of §36.309 
requiring the provision of auxiliary aids. 
One commenter argued that similar 
limitations should apply to all of the 
requirements of §36.309, but the 
Department did not consider this 
extension appropriate. 

Commenters who objected to 
permitting "alternative accessible 
arrangements" argued that such 
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arrangements allow segregation and 
should not be permitted, unless they are 
the least restrictive available alternative, 
for example, for someone who cannot 
leave home. Some commenters made a 
distinction between courses, where 
interaction is an important part of the 
educational experience, and 
examinations, where it may be less 
important. Because the statute 
specifically authorizes alternative 
accessible arrangements as a method of 
meeting the requirements of section 309, 
the Department has not adopted this 
suggestion. The Department notes, 
however, that, while examinations of the 
type covered by §36.309 may not be 
covered elsewhere in the regulation, 
courses will generally be offered in a 
"place of education," which is included 
in the definition of "place of public 
accommodation" in §36.104, and, 
therefore, will be subject to the 
integrated setting requirement of 
§36.203. 

Section 36.309(b) sets forth specific 
requirements for examinations. 
Examinations covered by this section 
would include a bar exam or the 
Scholastic Aptitude Test prepared by the 
Educational Testing Service. Paragraph 
(b)(l) is adopted from the Department of 
Education's section 504 regulation on 
admission tests to postsecondary 
educational programs (34 CFR 
104.42(b)(3)). Paragraph (b)(l)(i) 
requires that a private entity offering an 
examination covered by the section must 
assure that the examination is selected 
and administered so as to best ensure that 
the examination accurately reflects an 
individual's aptitude or achievement 
level or other factor the examination 
purports to measure, rather than 
reflecting the individual's impaired 
sensory, manual, or speaking skills 
(except where those skills are the factors 
that the examination purports to 
measure). 

Paragraph (b)(l)(ii) requires that any 
examination specially designed for 
individuals with disabilities be offered as 
often and in as timely a manner as other 
examinations. Some commenters noted 
that persons with disabilities may be 
required to travel long distances when 
the locations for examinations for 
individuals with disabilities are limited, 
for example, to only one city in a state 
instead of a variety of cities. The 
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Department has therefore revised this 
paragraph to add a requirement that such 
examinations be offered at locations that 
are as convenient as the location of other 
examinations. 

Commenters representing 
organizations that administer tests wanted 
to be able to require individuals with 
disabilities to provide advance notice and 
appropriate documentation, at the 
applicants' expense, of their disabilities 
and of any modifications or aids that 
would be required. The Department 
agrees that such requirements are 
permissible, provided that they are not 
unreasonable and that the deadline for 
such notice is no earlier than the deadline 
for others applying to take the 
examination. Requiring individuals with 
disabilities to file earlier applications 
would violate the requirement that 
examinations designed for individuals 
with disabilities be offered in as timely a 
manner as other examinations. 

Examiners may require evidence that 
an applicant is entitled to modifications 
or aids as required by this section, but 
requests for documentation must be 
reasonable and must be limited to the 
need for the modification or aid 
requested. Appropriate documentation 
might include a letter from a physician or 
other professional, or evidence of a prior 
diagnosis or accommodation, such as 
eligibility for a special education 
program. The applicant may be required 
to bear the cost of providing such 
documentation, but the entity 
administering the examination cannot 
charge the applicant for the cost of any 
modifications or auxiliary aids, such as 
interpreters, provided for the 
examination. 

Paragraph (b)(l)(iii) requires that 
examinations be administered in facilities 
that are accessible to individuals with 
disabilities or alternative accessible 
arrangements are made. 

Paragraph (b)(2) gives examples of 
modifications to examinations that may 
be necessary in order to comply with this 
section. These may include providing 
more time for completion of the 
examination or a change in the manner of 
giving the examination, e.g., reading the 
examination to the individual. 

Paragraph (b)(3) requires the 
provision of auxiliary aids and services, 
unless the private entity offering the 
examination can demonstrate that 
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offering a particular auxiliary aid would 
fundamentally alter the examination or 
result in an undue burden. Examples of 
auxiliary aids include taped 
examinations, interpreters or other 
effective methods of making aurally 
delivered materials available to 
individuals with hearing impairments, 
readers for individuals with visual 
impairments or learning disabilities, and 
other similar services and actions. The 
suggestion that individuals with learning 
disabilities may need readers is included, 
although it does not appear in the 
Department of Education regulation, 
because, in fact, some individuals with 
learning disabilities have visual 
perception problems and would benefit 
from a reader. 

Many commenters pointed out the 
importance of ensuring that modifications 
provide the individual with a disability 
an equal opportunity to demonstrate his 
or her knowledge or ability. For example, 
a reader who is unskilled or lacks 
knowledge of specific terminology used 
in the examination may be unable to 
convey the information in the questions 
or to follow the applicant's instructions 
effectively. Commenters pointed out that, 
for persons with visual impairments who 
read Braille, Braille provides the closest 
functional equivalent to a printed test. 
T)le Department has, therefore, added 
Brailled examinations to the examples of 
auxiliary aids and services that may be 
required. For similar reasons, the 
Department also added to the list of 
examples of auxiliary aids and services 
large print examinations and answer 
sheets; "qualified" readers; and 
transcribers to write answers. 

A commenter suggested that the 
phrase "fundamentally alter the 
examination" in this paragraph of the 
proposed rule be revised to more 
accurately reflect the function affected. 
In the final rule the Department has 
substituted the phrase "fundamentally 
alter the measurement of the skills or 
knowledge the examination is intended to 
test." 

Paragraph (b)(4) gives examples of 
alternative accessible arrangements. For 
instance, the private entity might be 
required to provide the examination at an 
individual's home with a proctor. 
Alternative arrangements must provide 
conditions for individuals with 
disabilities that are comparable to the 

App. Ill • Page 105 

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 80 of 251



Public Accommodations 

conditions under which other individuals 
take the examinations. In other words, 
an examination cannot be offered to an 
individual with a disability in a cold, 
poorly lit basement, if other individuals 
are given the examination in a warm, 
well lit classroom. 

Some commenters who provide 
examinations for licensing or 
certification for particular occupations or 
professions urged that they be permitted 
to refuse to provide modifications or aids 
for persons seeking to take the 
examinations if those individuals, 
because of their disabilities, would be 
unable to perform the essential functions 
of the profession or occupation for which 
the examination is given, or unless the 
disability is reasonably determined in 
advance as not being an obstacle to 
certification. The Department has not 
changed its rule based on this comment. 
An examination is one stage of a 
licensing or certification process. An 
individual should not be barred from 
attempting to pass that stage of the 
process merely because he or she might 
be unable to meet other requirements of 
the process. If the examination is not the 
first stage of the qualification process, an 
applicant may be required to complete 
the earlier stages prior to being admitted 
to the examination. On the other hand, 
the applicant may not be denied 
admission to the examination on the 
basis of doubts about his or her abilities 
to meet requirements that the 
examination is not designed to test. 

Paragraph ( c) sets forth specific 
requirements for courses. Paragraph 
( c )( 1) contains the general rule that any 
course covered by this section must be 
modified to ensure that the place and 
manner in which the course is given is 
accessible. Paragraph (c)(2) gives 
examples of possible modifications that 
might be required, including extending 
the time permitted for completion of the 
course, permitting oral rather than 
written delivery of an assignment by a 
person with a visual impairment, or 
adapting the manner in which the course 
is conducted (i.e., providing cassettes of 
class handouts to an individual with a 
visual impairment). In response to 
comments, the Department has added to 
the examples in paragraph (c)(2) specific 
reference to distribution of course 
materials. If course materials are 
published and available from other 
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sources, the entity offering the course 
may give advance notice of what 
materials will be used so as to allow an 
individual to obtain them in Braille or on 
tape but materials provided by the course 
offerer must be made available in 
alternative formats for individuals with 
disabilities. 

In language similar to that of 
paragraph (b), paragraph (c)(3) requires 
auxiliary aids and services, unless a 
fundamental alteration or undue burden 
would result, and paragraph (c)(4) 
requires that courses be administered in 
accessible facilities. Paragraph (c)(S) 
gives examples of alternative accessible 
arrangements. These may include 
provision of the course through 
videotape, cassettes, or prepared notes. 
Alternative arrangements must provide 
comparable conditions to those provided 
to others, including similar lighting, 
room temperature, and the like. An entity 
offering a variety of courses, to fulfill 
continuing education requirements for a 
profession, for example, may not limit 
the selection or choice of courses 
available to individuals with disabilities. 

Section 36.310 Transportation Provided by 
Public Accommodations 

Section 36.310 contains specific 
provisions relating to public 
accommodations that provide 
transportation to their clients or 
customers. This section has been 
substantially revised in order to 
coordinate the requirements of this 
section with the requirements applicable 
to these transportation systems that will 
be contained in the regulations issued by 
the Secretary of Transportation pursuant 
to section 306 of the ADA, to be 
codified at 49 CFR part 37. The 
Department notes that, although the 
responsibility for issuing regulations 
applicable to transportation systems 
operated by public accommodations is 
divided between this Department and the 
Department of Transportation, 
enforcement authority is assigned only to 
the Department of Justice. 

The Department received relatively 
few comments on this section of the 
proposed rule. Most of the comments 
addressed issues that are not specifically 
addressed in this part, such as the 
standards for accessible vehicles and the 
procedure for determining whether 
equivalent service is provided. Those 
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standards will be contained in the 
regulation issued by the Department of 
Transportation. Other commenters raised 
questions about the types of 
transportation that will be subject to this 
section. In response to these inquiries, 
the Department has revised the list of 
examples contained in the regulation. 

Paragraph (a)(l) states the general 
rule that covered public accommodations 
are subject to all of the specific 
provisions of subparts B, C, and D, 
except as provided in §36.310. Examples 
of operations covered by the 
requirements are listed in paragraph 
(a)(2). The stated examples include hotel 
and motel airport shuttle services, 
customer shuttle bus services operated by 
private companies and shopping centers, 
student transportation, and shuttle 
operations of recreational facilities such 
as stadiums, zoos, amusement parks, and 
ski resorts. This brief list is not 
exhaustive. The section applies to any 
fixed route or demand responsive 
transportation system operated by a 
public accommodation for the benefit of 
its clients or customers. The section does 
not apply to transportation services 
provided only to employees. Employee 
transportation will be subject to the 
regulations issued by the Equal 
Employment Opportunity Commission to 
implement title I of the Act. However, if 
employees and customers or clients are 
served by the same transportation system, 
the provisions of this section will apply. 

Paragraph (b) specifically provides 
that a public accommodation shall 
remove transportation barriers in existing 
vehicles to the extent that it is readily 
achievable to do so, but that the 
installation of hydraulic or other lifts is 
not required. 

Paragraph (c) provides that public 
accommodations subject to this section 
shall comply with the requirements for 
transportation vehicles and systems 
contained in the regulations issued by the 
Secretary of Transportation. 

Subpart D -New Construction and 
Alterations 

Subpart D implements section 303 
of the Act, which requires that newly 
constructed or altered places of public 
accommodation or commercial facilities 
be readily accessible to and usable by 
individuals with disabilities. This 
requirement contemplates a high degree 
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of convenient access. It is intended to 
ensure that patrons and employees of 
places of public accommodation and 
employees of commercial facilities are 
able to get to, enter, and use the facility. 

Potential patrons of places of public 
accommodation, such as retail 
establishments, should be able to get to a 
store, get into the store, and get to the 
areas where goods are being provided. 
Employees should have the same types of 
access, although those individuals require 
access to and around the employment 
area as well as to the area in which 
goods and services are provided. 

The ADA is geared to the future -
its goal being that, over time, access will 
be the rule, rather than the exception. 
Thus, the Act only requires modest 
expenditures, of the type addressed in 
§36.304 of this part, to provide access to 
existing facilities not otherwise being 
altered, but requires all new construction 
and alterations to be accessible. 

The Act does not require new 
construction or alterations; it simply 
requires that, when a public 
accommodation or other private entity 
undertakes the construction or alteration 
of a facility subject to the Act, the newly 
constructed or altered facility must be 
made accessible. This subpart establishes 
the requirements for new construction 
and alterations . 

As explained under the discussion of 
the definition of "facility," §36. l 04, 
pending development of specific 
requirements, the Department will not 
apply this subpart to places of public 
accommodation located in mobile units, 
boats, or other conveyances. 

Section 36.401 New Construction 

General 
Section 36.401 implements the new 

construction requirements of the ADA. 
Section 303 (a)(l) of the Act provides 
that discrimination for purposes of 
section 302(a) of the Act includes a 
failure to design and construct facilities 
for first occupancy later than 30 months 
after the date of enactment (i.e., after 
January 26, 1993) that are readily 
accessible to and usable by individuals 
with disabilities. 

Paragraph 36.401(a)(1) restates the 
general requirement for accessible new 
construction. The proposed rule stated 
that "any public accommodation or other 
private entity responsible for design and 
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construction" must ensure that facilities 
conform to this requirement. Various 
commenters suggested that the proposed 
language was not consistent with the 
statute because it substituted "private 
entity responsible for design and 
construction" for the statutory language; 
because it did not address liability on the 
part of architects, contractors, developers, 
tenants, owners, and other entities; and 
because it limited the liability of entities 
responsible for commercial facilities. In 
response, the Department has revised this 
paragraph to repeat the language of 
section 303(a) of the ADA. The 
Department will interpret this section in 
a manner consistent with the intent of the 
statute and with the nature of the 
responsibilities of the various entities for 
design, for construction, or for both. 

Designed and Constructed for First 
Occupancy 

According to paragraph (a)(2), a 
facility is subject to the new construction 
requirements only if a completed 
application for a building permit or 
permit extension is filed after January 26, 
1992, and the facility is occupied after 
January 26, 1993. 

The proposed rule set forth for 
comment two alternative ways by which 
to determine what facilities are subject to 
the Act and what standards apply. 
Paragraph (a)(2) of the final rule is a 
slight variation on Option One in the 
proposed rule. The reasons for the 
Department's choice of Option One are 
discussed later in this section. 

Paragraph (a)(2) acknowledges that 
Congress did not contemplate having 
actual occupancy be the sole trigger for 
the accessibility requirements, because 
the statute prohibits a failure to "design 
and construct for first occupancy," rather 
than requiring accessibility in facilities 
actually occupied after a particular date. 

The commenters overwhelmingly 
agreed with the Department's proposal to 
use a date certain; many cited the reasons 
given in the preamble to the proposed 
rule. First, it is helpful for designers and 
builders to have a fixed date for 
accessible design, so that they can 
determine accessibility requirements 
early in the planning and design stage. It 
is difficult to determine accessibility 
requirements in anticipation of the actual 
date of first occupancy because of 
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unpredictable and uncontrollable events 
(e.g., strikes affecting suppliers or labor, 
or natural disasters) that may delay 
occupancy. To redesign or reconstruct 
portions of a facility if it begins to 
appear that occupancy will be later than 
anticipated would be quite costly. A 
fixed date also assists those responsible 
for enforcing, or monitoring compliance 
with, the statute, and those protected by 
it. 

The Department considered using as 
a trigger date for application of the 
accessibility standards the date on which 
a permit is granted. The Department 
chose instead the date on which a 
complete permit application is certified 
as received by the appropriate 
government entity . Almost all 
commenters agreed with this choice of a 
trigger date. This decision is based partly 
on information that several months or 
even years can pass between application 
for a permit and receipt of a permit. 
Design is virtually complete at the time 
an application is complete (i.e., certified 
to contain all the information required by 
the state, county, or local government). 
After an application is filed, delays may 
occur before the permit is granted due to 
numerous factors (not necessarily relating 
to accessibility) : for example, hazardous 
waste discovered on the property, flood 
plain requirements, zoning disputes, or 
opposition to the project from various 
groups. These factors should not require 
redesign for accessibility if the 
application was completed before 
January 26, 1992. However, if the 
facility must be redesigned for other 
reasons, such as a change in density or 
environmental preservation, and the final 
permit is based on a new application, the 
rule would require accessibility if that 
application was certified complete after 
January 26, 1992. 

The certification of receipt of a 
complete application for a building 
permit is an appropriate point in the 
process because certifications are issued 
in writing by governmental authorities. 
In addition, this approach presents a clear 
and objective standard. 

However, a few commenters pointed 
out that in some jurisdictions it is not 
possible to receive a "certification" that 
an application is complete, and suggested 
that in those cases the fixed date should 
be the date on which an application for a 
permit is received by the government 
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agency. The Department has included 
such a provision in §36.401(a)(2)(i). 

The date of January 26, 1992, is 
relevant only with respect to the last 
application for a permit or permit 
extension for a facility. Thus, if an entity 
has applied for only a "foundation" 
permit, the date of that permit application 
has no effect, because the entity must 
also apply for and receive a permit at a 
later date for the actual superstructure. In 
this case, it is the date of the later 
application that would control, unless 
construction is not completed within the 
time allowed by the permit, in which 
case a third permit would be issued and 
the date of the application for that permit 
would be determinative for purposes of 
the rule. 

Choice of Option One for Defining 
"Designed and Constructed for First 
Occupancy" 

Under the option the Department has 
chosen for determining applicability of 
the new construction standards, a 
building would be considered to be "for 
first occupancy" after January 26, 1993, 
only (1) if the last application for a 
building permit or permit extension for 
the facility is certified to be complete 
(or, in some jurisdictions, received) by a 
state, county, or local government after 
January 26, 1992, and (2) if the first 
certificate of occupancy is issued after 
January 26, 1993. The Department also 
asked for comment on an Option Two, 
which would have imposed new 
construction requirements if a completed 
application for a building permit or 
permit extension was filed after the 
enactment of the ADA (July 26, 1990), 
and the facility was occupied after 
January 26, 1993. 

The request for comment on this 
issue drew a large number of comments 
expressing a wide range of views. Most 
business groups and some disability 
rights groups favored Option One, and 
some business groups and most disability 
rights groups favored Option Two. 
Individuals and government entities were 
equally divided; several commenters 
proposed other options. 

Those favoring Option One pointed 
out that it is more reasonable in that it 
allows time for those subject to the new 
construction requirements to anticipate 
those requirements and to receive 
technical assistance pursuant to the Act. 
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Numerous commenters said that time 
frames for designing and constructing 
some types of facilities (for example, 
health care facilities) can range from two 
to four years or more. They expressed 
concerns that Option Two, which would 
apply to some facilities already under 
design or construction as of the date the 
Act was signed, and to some on which 
construction began shortly after 
enactment, could result in costly redesign 
or reconstruction of those facilities. In 
the same vein, some Option One 
supporters found Option Two 
objectionable on due process grounds. In 
their view, Option Two would mean that 
in July 1991 (upon issuance of the final 
DOJ rule) the responsible entities would 
learn that ADA standards had been in 
effect since July 26, 1990, and this 
would amount to retroactive application 
of standards. Numerous commenters 
characterized Option Two as having no 
support in the statute and Option One as 
being more consistent with congressional 
intent. 

Those who favored Option Two 
pointed out that it would include more 
facilities within the coverage of the new 
construction standards. They argued that 
because similar accessibility 
requirements are in effect under state 
laws, no hardship would be imposed by 
this option. Numerous commenters said 
that hardship would also be eliminated in 
light of their view that the ADA requires 
compliance with the Uniform Federal 
Accessibility Standards (UFAS) until 
issuance of DOJ standards. Those 
supporting Option Two claimed that it 
was more consistent with the statute and 
its legislative history. 

The Department has chosen Option 
One rather than Option Two, primarily 
on the basis of the language of three 
relevant sections of the statute. First, 
section 303(a) requires compliance with 
accessibility standards set forth, or 
incorporated by reference in, regulations 
to be issued by the Department of 
Justice. Standing alone, this section 
cannot be read to require compliance 
with the Department's standards before 
those standards are issued (through this 
rulemaking). Second, according to 
section 310 of the statute, section 303 
becomes effective on January 26, 1992. 
Thus, section 303 cannot impose 
requirements on the design of buildings 
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before that date. Third, while section 
306(d) of the Act requires compliance 
with UFAS if final regulations have not 
been issued, that provision cannot 
reasonably be read to take effect until 
July 26, 1991, the date by which the 
Department of Justice must issue final 
regulations under title Ill. 

Option Two was based on the 
premise that the interim standards in 
section 306(d) take effect as of the 
ADA 's enactment (July 26, 1990), rather 
than on the date by which the 
Department of Justice regulations are due 
to be issued (July 26, 1991 ). The initial 
clause of section 306(d)(l) itself is silent 
on this question: 

If final regulations have not been issued 
pursuant to this section, for new construction 
for which a * * * building permit is obtained 
prior to the issuance of final regulations * * * 
(interim standards apply) . 

The approach in Option Two relies 
partly on the language of section 310 of 
the Act, which provides that section 306, 
the interim standards provision, takes 
effect on the date of enactment. Under 
this interpretation the interim standards 
provision would prevail over the 
operative provision, section 303, which 
requires that new construction be 
accessible and which becomes effective 
January 26, 1992. This approach would 
also require construing the language of 
section 306(d)(l) to take effect before 
the Department's standards are due to be 
issued. The preferred reading of section 
306 is that it would require that, if the 
Department's final standards had not 
been issued by July 26, 1991, UFAS 
would apply to certain buildings until 
such time as the Department's standards 
were issued. 

General Substantive Requirements of the 
New Construction Provisions 

The rule requires, as does the 
statute, that covered newly constructed 
facilities be readily accessible to and 
usable by individuals with disabilities . 
The phrase "readily accessible to and 
usable by individuals with disabilities" is 
a term that, in slightly varied 
formulations , has been used in the 
Architectural Barriers Act of 1968, the 
Fair Housing Act, the regulations 
implementing section 504 of the 
Rehabilitation Act of 1973, and current 
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accessibility standards. It means, with 
respect to a facility or a portion of a 
facility, that it can be approached, 
entered, and used by individuals with 
disabilities (including mobility, sensory, 
and cognitive impairments) easily and 
conveniently. A facility that is 
constructed to meet the requirements of 
the rule's accessibility standards will be 
considered readily accessible and usable 
with respect to construction. To the 
extent that a particular type or element of 
a facility is not specifically addressed by 
the standards, the language of this 
section is the safest guide. 

A private entity that renders an 
"accessible" building inaccessible in its 
operation, through policies or practices, 
may be in violation of section 302 of the 
Act. For example, a private entity can 
render an entrance to a facility 
inaccessible by keeping an accessible 
entrance open only during certain hours 
(whereas the facility is available to 
others for a greater length of time). A 
facility could similarly be rendered 
inaccessible if a person with disabilities 
is significantly limited in her or his 
choice of a range of accommodations. 

Ensuring access to a newly 
constructed facility will include 
providing access to the facility from the 
street or parking lot, to the extent the 
responsible entity has control over the 
route from those locations. In some 
cases, the private entity will have no 
control over access at the point where 
streets, curbs, or sidewalks already exist, 
and in those instances the entity is 
encouraged to request modifications to a 
sidewalk, including installation of curb 
cuts, from a public entity responsible for 
them. However, as some commenters 
pointed out, there is no obligation for a 
private entity subject to title Ill of the 
ADA to seek or ensure compliance by a 
public entity with title II. Thus, although 
a locality may have an obligation under 
title II of the Act to install curb cuts at a 
particular location, that responsibility is 
separate from the private entity's title III 
obligation, and any involvement by a 
private entity in seeking cooperation 
from a public entity is purely voluntary 
in this context. 

Work Areas 
Proposed paragraph 36.401 (b) 

addressed access to employment areas, 
rather than to the areas where goods or 
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services are being provided. The 
preamble noted that the proposed 
paragraph provided guidance for new 
construction and alterations until more 
specific guidance was issued by the 
A TBCB and reflected in this 
Department's regulation. The entire 
paragraph has been deleted from this 
section in the final rule. The concepts of 
paragraphs (b) (1), (2), and (5) of the 
proposed rule are included, with 
modifications and expansion, in 
ADAAG. Paragraphs (3) and (4) of the 
proposed rule, concerning fixtures and 
equipment, are not included in the rule or 
in ADAAG. 

Some commenters asserted that 
questions relating to new construction 
and alterations of work areas should be 
addressed by the EEOC under title I, as 
employment concerns. However, the 
legislative history of the statute clearly 
indicates that the new construction and 
alterations requirements of title III were 
intended to ensure accessibility of new 
facilities to all individuals, including 
employees. The language of section 303 
sweeps broadly in its application to all 
public accommodations and commercial 
facilities. EEOC's title I regulations will 
address accessibility requirements that 
come into play when "reasonable 
accommodation" to individual employees 
or applicants with disabilities is 
mandated under title I. 

The issues dealt with in proposed 
§36.40l(b) (1) and (2) are now addressed 
in ADAAG section 4.1.1 (3). The 
Department's proposed paragraphs would 
have required that areas that will be used 
only by employees as work stations be 
constructed so that individuals with 
disabilities could approach, enter, and 
exit the areas. They would not have 
required that all individual work stations 
be constructed or equipped (for example, 
with shelves that are accessible or 
adaptable) to be accessible. This 
approach was based on the theory that, as 
long as an employee with disabilities 
could enter the building and get to and 
around the employment area, 
modifications in a particular work station 
could be instituted as a "reasonable 
accommodation" to that employee if the 
modifications were necessary and they 
did not constitute an undue hardship. 

Almost all of the commenters agreed 
with the proposal to require access to a 
work area but not to require accessibility 
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of each individual work station. This 
principle is included in ADAAG 4.1.1(3). 
Several of the comments related to the 
requirements of the proposed ADAAG 
and have been addressed in the 
accessibility standards. 

Proposed paragraphs (b) (3) and (4) 
would have required that consideration 
be given to placing fixtures and 
equipment at accessible heights in the 
first instance, and to purchasing new 
equipment and fixtures that are 
adjustable. These paragraphs have not 
been included in the final rule because 
the rule in most instances does not 
establish accessibility standards for 
purchased equipment. (See discussion 
elsewhere in the preamble of proposed 
§36.309.) While the Department 
encourages entities to consider providing 
accessible or adjustable fixtures and 
equipment for employees, this rule does 
not require them to do so. 

Paragraph (b)(5) of proposed 
§36.401 clarified that proposed paragraph 
(b) did not limit the requirement that 
employee areas other than individual 
work stations must be accessible. For 
example, areas that are employee 
"common use" areas and are not solely 
used as work stations (e.g., employee 
lounges, cafeterias, health units, exercise 
facilities) are treated no differently under 
this regulation than other parts of a 
building; they must be constructed or 
altered in compliance with the 
accessibility standards. This principle is 
not stated in §36.401 but is implicit in 
the requirements of this section and 
ADAAG. 

Commercial Facilities in Private 
Residences 

Section 36.401 (b) of the final rule is 
a new provision relating to commercial 
facilities located in private residences. 
The proposed rule addressed these 
requirements in the preamble to §36.207, 
"Places of public accommodation located 
in private residences." The preamble 
stated that the approach for commercial 
facilities would be the same as that for 
places of public accommodation, i.e., 
those portions used exclusively as a 
commercial facility or used as both a 
commercial facility and for residential 
purposes would be covered. Because 
commercial facilities are only subject to 
new construction and alterations 
requirements, however, the covered 
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portions would only be subject to subpart 
D. This approach is reflected in 
§36.401 (b)(l). 

The Department is aware that the 
statutory definition of "commercial 
facility" excludes private residences 
because they are "expressly exempted 
from coverage under the Fair Housing 
Act of 1968, as amended." However, the 
Department interprets that exemption as 
applying only to facilities that are 
exclusively residential. When a facility is 
used as both a residence and a 
commercial facility, the exemption does 
not apply. 

Paragraph (b)(2) is similar to the 
new paragraph (b) under §36.207, 
"Places of public accommodation located 
in private residences." The paragraph 
clarifies that the covered portion includes 
not only the space used as a commercial 
facility, but also the elements used to 
enter the commercial facility, e.g., the 
homeowner's front sidewalk, if any; the 
doorway; the hallways; the restroom, if 
used by employees or visitors of the 
commercial facility; and any other 
portion of the residence, interior or 
exterior, used by employees or visitors of 
the commercial facility. 

As in the case of public 
accommodations located in private 
residences, the new construction 
standards only apply to the extent that a 
portion of the residence is designed or 
intended for use as a commercial facility . 
Likewise, if a homeowner alters a 
portion of his home to convert it to a 
commercial facility, that work must be 
done in compliance with the alterations 
standards in appendix A. 

Structural Impracticability 

Proposed §36.40l(c) is included in 
the final rule with minor changes. It 
details a statutory exception to the new 
construction requirement: the requirement 
that new construction be accessible does 
not apply where an entity can 
demonstrate that it is structurally 
impracticable to meet the requirements of 
the regulation. This provision is also 
included in ADAAG, at section 
4.1.1 (5)(a). 

Consistent with the legislative 
history of the ADA, this narrow 
exception will apply only in rare and 
unusual circumstances where unique 
characteristics of terrain make 
accessibility unusually difficult. Such 
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limitations for topographical problems 
are analogous to an acknowledged 
limitation in the application of the 
accessibility requirements of the Fair 
Housing Amendments Act (FHAA) of 
1988. 

Almost all commenters supported 
this interpretation. Two commenters 
argued that the DOJ requirement is too 
limiting and would not exempt some 
buildings that should be exempted 
because of soil conditions, terrain, and 
other unusual site conditions. These 
commenters suggested consistency with 
HUD's Fair Housing Accessibility 
Guidelines (56 FR 9472 (1991)), which 
generally would allow exceptions from 
accessibility requirements, or allow 
compliance with less stringent 
requirements, on sites with slopes 
exceeding 10%. 

The Department is aware of the 
provisions in HUD's guidelines, which 
were issued on March 6, 1991, after 
passage of the ADA and publication of 
the Department's proposed rule. The 
approach taken in these guidelines, which 
apply to different types of construction 
and implement different statutory 
requirements for new construction, does 
not bind this Department in regulating 
under the ADA. The Department has 
included in the final rule the substance of 
the proposed provision, which is faithful 
to the intent of the statute, as expressed 
in the legislative history. (See Senate 
report at 70-71; Education and Labor 
report at 120.) 

The limited structural 
impracticability exception means that it 
is acceptable to deviate from accessibility 
requirements only where unique 
characteristics of terrain prevent the 
incorporation of accessibility features 
and where providing accessibility would 
destroy the physical integrity of a 
facility. A situation in which a building 
must be built on stilts because of its 
location in marshlands or over water is 
an example of one of the few situations 
in which the exception for structural 
impracticability would apply. 

This exception to accessibility 
requirements should not be applied to 
situations in which a facility is located in 
"hilly" terrain or on a plot of land upon 
which there are steep grades. In such 
circumstances, accessibility can be 
achieved without destroying the physical 
integrity of a structure, and is required in 
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the construction of new facilities. ( 
Some commenters asked for 

clarification concerning when and how to 
apply the ADA rules or the Fair Housing 
Accessibility Guidelines, especially when 
a facility may be subject to both because 
of mixed use. Guidance on this question 
is provided in the discussion of the 
definitions of place of public 
accommodation and commercial facility. 
With respect to the structural 
impracticability exception, a mixed-use 
facility could not take advantage of the 
Fair Housing exemption, to the extent 
that it is less stringent than the ADA 
exemption, except for those portions of 
the facility that are subject only to the 
Fair Housing Act. 

As explained in the preamble to the 
proposed rule, in those rare 
circumstances in which it is structurally 
impracticable to achieve full compliance 
with accessibility retirements under the 
ADA, places of public accommodation 
and commercial facilities should still be 
designed and constructed to incorporate 
accessibility features to the extent that 
the features are structurally practicable. 
The accessibility requirements should not 
be viewed as an all-or-nothing ( 
proposition in such circumstances. 

If it is structurally impracticable for 
a facility in its entirety to be readily 
accessible to and usable by people with 
disabilities, then those portions that can 
be made accessible should be made 
accessible. If a building cannot be 
constructed in compliance with the full 
range of accessibility requirements 
because of structural impracticability, 
then it should still incorporate those 
features that are structurally practicable. 
If it is structurally impracticable to make 
a particular facility accessible to persons 
who have particular types of disabilities, 
it is still appropriate to require it to be 
made accessible to persons with other 
types of disabilities. For example, a 
facility that is of necessity built on stilts 
and cannot be made accessible to persons 
who use wheelchairs because it is 
structurally impracticable to do so, must 
be made accessible for individuals with 
vision or hearing impairments or other 
kinds of disabilities. 

Elevator Exemption 

Section 36.40l(d) implements the 
"elevator exemption" for new ( 
construction in section 303(b) of the 
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ADA. The elevator exemption is an 
exception to the general requirement that 
new facilities be readily accessible to and 
usable by individuals with disabilities. 
Generally, an elevator is the most 
common way to provide individuals who 
use wheelchairs "ready access" to floor 
levels above or below the ground floor of 
a multi-story building. Congress, 
however, chose not to require elevators 
in new small buildings, that is, those 
with less than three stories or less than 
3,000 square feet per story. In buildings 
eligible for the exemption, therefore, 
"ready access" from the building 
entrance to a floor above or below the 
ground floor is not required, because the 
statute does not require that an elevator 
be installed in such buildings. The 
elevator exemption does not apply, 
however, to a facility housing a shopping 
center, a shopping mall, or the 
professional office of a health care 
provider, or other categories of facilities 
as determined by the Attorney General. 
For example, a new office building that 
will have only two stories, with no 
elevator planned, will not be required to 
have an elevator, even if each story has 
20,000 square feet. In other words, 
having either less than 3000 square feet 
per story or less than three stories 
qualifies a facility for the exemption; it 
need not qualify for the exemption on 
both counts. Similarly, a facility that has 
five stories of 2800 square feet each 
qualifies for the exemption. If a facility 
has three or more stories at any point, it 
is not eligible for the elevator exemption 
unless all the stories are less than 3000 
square feet. 

The terms "shopping center or 
shopping mall" and "professional office 
of a health care provider" are defined in 
this section. They are substantively 
identical to the definitions included in 
the proposed rule in § 36.104, 
"Definitions." They have been moved to 
this section because, as commenters 
pointed out, they are relevant only for 
the purposes of the elevator exemption, 
and inclusion in the general definitions 
section could give the incorrect 
impression that an office of a health care 
provider is not covered as a place of 
public accommodation under other 
sections of the rule, unless the office 
falls within the definition. 

For purposes of §36.401, a 
"shopping center or shopping mall" is (1) 
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a building housing five or more sales or 
rental establishments, or (2) a series of 
buildings on a common site, either under 
common ownership or common control 
or developed either as one project or as a 
series of related projects, housing five or 
more sales or rental establishments. The 
term "shopping center or shopping mall" 
only includes floor levels containing at 
least one sales or rental establishment, or 
any floor level that was designed or 
intended for use by at least one sales or 
rental establishment. 

Any sales or rental establishment of 
the type that is included in paragraph (5) 
of the definition of "place of public 
accommodation" (for example, a bakery, 
grocery store, clothing store, or hardware 
store) is considered a sales or rental 
establishment for purposes of this 
definition; the other types of public 
accommodations (e.g., restaurants, 
laundromats, banks, travel services, 
heal th spas) are not. 

In the preamble to the proposed rule, 
the Department sought comment on 
whether the definition of "shopping 
center or mall" should be expanded to 
include any of these other types of public 
accommodations. The Department also 
sought comment on whether a series of 
buildings should fall within the definition 
only if they are physically connected. 

Most of those responding to the first 
question (overwhelmingly groups 
representing people with disabilities, or 
individual commenters) urged that the 
definition encompass more places of 
public accommodation, such as 
restaurants, motion picture houses, 
laundromats, dry cleaners, and banks. 
They pointed out that often it is not 
known what types of establishments will 
be tenants in a new facility . In addition, 
they noted that malls are advertised as 
entities, that their appeal is in the 
"package" of services offered to the 
public, and that this package often 
includes the additional types of 
establishments mentioned. 

Commenters representing business 
groups sought to exempt banks, travel 
services, grocery stores, drug stores, and 
freestanding retail stores from the 
elevator requirement. They based this 
request on the desire to continue the 
practice in some locations of 
incorporating mezzanines housing 
administrative offices, raised pharmacist 
areas, and raised areas in the front of 
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supermarkets that house safes and are 
used by managers to oversee operations 
of check-out aisles and other functions. 
Many of these concerns are adequately 
addressed by ADAAG. Apart from those 
addressed by ADAAG, the Department 
sees no reason to treat a particular type 
of sales or rental establishment 
differently from any other. Although 
banks and travel services are not 
included as "sales or rental 
establishments," because they do not fall 
under paragraph (5) of the definition of 
place of public accommodation, grocery 
stores and drug stores are included. 

The Department has declined to 
include places of public accommodation 
other than sales or rental establishments 
in the definition. The statutory definition 
of "public accommodation" (section 
301 (7)) lists 12 types of establishments 
that are considered public 
accommodations. Category (E) includes 
"a bakery, grocery store, clothing store, 
hardware store, shopping center, or other 
sales or rental establishment." This 
arrangement suggests that it is only these 
types of establishments that would make 
up a shopping center for purposes of the 
statute. To include all types of places of 
public accommodation, or those from 6 
or 7 of the categories, as commenters 
suggest, would overly limit the elevator 
exemption; the universe of facilities 
covered by the definition of "shopping 
center" could well exceed the number of 
multitenant facilities not covered, which 
would render the exemption almost 
meaningless. 

For similar reasons, the Department 
is retaining the requirement that a 
building or series of buildings must 
house five or more sales or rental 
establishments before it falls within the 
definition of "shopping center." 
Numerous commenters objected to the 
number and requested that the number be 
lowered from five to three or four. 
Lowering the number in this manner 
would include an inordinately large 
number of two-story multitenant 
buildings within the category of those 
required to have elevators. 

The responses to the question 
concerning whether a series of buildings 
should be connected in order to be 
covered were varied. Generally, 
disability rights groups and some 
government agencies said a series of 
buildings should not have to be 
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connected, and pointed to a trend in For example, a two-story facility categories terminals, depots, or other ( 
some areas to build shopping centers in a built for mixed-use occupancy on both stations used for specified public 
garden or village setting. The Department floors (e.g., by sales and rental transportation, and airport passenger 
agrees that this design choice should not establishments, a movie theater, terminals. Numerous commenters in all 
negate the elevator requirement for new restaurants, and general office space) is a categories endorsed this proposal; none 
construction. Some business groups shopping center or shopping mall if it opposed it. It is not uncommon for an 
answered the question in the affirmative, houses five or more sales or rental airport passenger terminal or train 
and some suggested a different definition establishments. If none of these station, for example, to have only two 
of shopping center. For example, one establishments is located on the second floors, with gates on both floors. Because 
commenter recommended the addition of floor, then only the ground floor, which of the significance of transportation, 
a requirement that the five or more contains the sales or rental because a person with disabilities could 
establishments be physically connected establishments, would be a "shopping be arriving or departing at any gate, and 
on the non-ground floors by a common center or shopping mall," unless the because inaccessible facilities could 
pedestrian walkway or pathway, because second floor was designed or intended result in a total denial of transportation 
otherwise a series of stand-alone for use by at least one sales or rental services, it is reasonable to require that 
facilities would have to comply with the establishment. In determining whether a newly constructed transit facilities be 
elevator requirement, which would be floor was intended for such use, factors accessible, regardless of square footage 
unduly burdensome and perhaps to be considered include the types of or number of floors. One comment 
infeasible. Another suggested use of what establishments that first occupied the suggested an amendment that would treat 
it characterized as the standard industry floor, the nature of the developer ' s terminals and stations similarly to 
definition: "A group of retail stores and marketing strategy, i.e., what types of shopping centers, by requiring an 
related business facilities, the whole establishments were sought, and accessible route only to those areas used 
planned, developed, operated and inclusion of any design features for passenger loading and unloading and 
managed as a unit." While the rule's particular to rental and sales for other passenger services. Paragraph 
definition would reach a series of related establishments . (d)(2)(ii) has been modified accordingly. 
projects that are under common control A "professional office of a health Some commenters suggested that 
but were not developed as a single care provider" is defined as a location other types of facilities (e.g., educational 
project, the Department considers such a where a person or entity regulated by a facilities, libraries, museums, commercial 
facility to be a shopping center within state to provide professional services facilities, and social service facilities) 

( the meaning of the statute. However, in related to the physical or mental health should be included in the category of ) light of the hardship that could confront of an individual makes such services nonexempt facilities. The Department has 
a series of existing small stand-alone available to the public. In a two-story not found adequate justification for 
buildings if elevators were required in development that houses health care including any other types of facilities in 
alterations, the Department has included providers only on the ground floor, the the nonexempt category at this time. 
a common access route in the definition "professional office of a health care Section 36.40 I (d)(2) establishes the 
of shopping center or shopping mall for provider" is limited to the ground floor operative requirements concerning the 
purposes of §36.404. unless the second floor was designed or elevator exemption and its application to 

Some commenters suggested that intended for use by a health care shopping centers and malls, professional 
access to restrooms and other shared provider. In determining if a floor was offices of health care providers, transit 
facilities open to the public should be intended for such use, factors to be stations, and airport passenger terminals . 
required even if those facilities were not considered include whether the facility Under the rule's framework, it is 
on a shopping floor. Such a provision was constructed with special plumbing, necessary first to determine if a new 
with respect to toilet or bathing facilities electrical, or other features needed by facility (including one or more buildings) 
is included in the elevator exception in health care providers , whether the houses places of public accommodation 
final ADAAG 4.1.3(5). developer marketed the facility as a or commercial facilities that are in the 

For purposes of this subpart, the rule medical office center, and whether any of categories for which elevators are 
does not distinguish between a "shopping the establishments that first occupied the required. If so, and the facility is a 
mall" (usually a building with a roofed- floor was, in fact, a health care provider. shopping center or shopping mall, or a 
over common pedestrian area serving In addition to requiring that a professional office of a health care 
more than one tenant in which a majority building that is a shopping center, provider, then any area housing such an 
of the tenants have a main entrance from shopping mall, or the professional office office or a sales or rental establishment 
the common pedestrian area) and a of a health care provider have an elevator or the professional office of a health care 
"shopping center" (e.g., a " shopping regardless of square footage or number provider is not entitled to the elevator 
strip"). Any facility housing five or more of floors, the ADA (section 303(b)) exemption. 
of the types of sales or rental provides that the Attorney General may The following examples illustrate 
establishments described, regardless of determine that a particular category of the application of these principles: 
the number of other types of places of facilities requires the installation of I. A shopping mall has an upper and 
public accommodation housed there (e.g., elevators based on the usage of the a lower level. There are two "anchor 
offices, movie theatres, restaurants), is a facilities. The Department, as it proposed stores" (in this case, major department ( shopping center or shopping mall. to do, has added to the nonexempt stores at either end of the mall, both with 
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exterior entrances and an entrance on 
each level from the common area). In 
addition, there are 30 stores (sales or 
rental establishments) on the upper level, 
all of which have entrances from a 
common central area. There are 30 
stores on the lower level, all of which 
have entrances from a common central 
area. According to the rule, elevator 
access must be provided to each store 
and to each level of the anchor stores. 
This requirement could be satisfied with 
respect to the 60 stores through elevators 
connecting the two pedestrian levels, 
provided that an individual could travel 
from the elevator to any other point on 
that level (i.e., into any store through a 
common pedestrian area) on an 
accessible path. 

2. A commercial (nonresidential) 
"townhouse" development is composed 
of 20 two-story attached buildings. The 
facility is developed as one project, with 
common ownership, and the space will 
be leased to retailers. Each building has 
one accessible entrance from a pedestrian 
walk to the first floor. From that point, 
one can enter a store on the first floor, or 
walk up a flight of stairs to a store on 
the second floor. All 40 stores must be 
accessible at ground floor level or by 
accessible vertical access from that level. 
This does not mean, however, that 20 
elevators must be installed. Access could 
be provided to the second floor by an 
elevator from the pedestrian area on the 
lower level to an upper walkway 
connecting all the areas on the second 
floor. 

3. In the same type of development, 
it is planned that retail stores will be 
housed exclusively on the ground floor, 
with only office space (not professional 
offices of health care providers) on the 
second. Elevator access need not be 
provided to the second floor because all 
the sales or rental establishments (the 
entities that make the facility a shopping 
center) are located on an accessible 
ground floor. 

4. In the same type of development, 
the space is designed and marketed as 
medical or office suites, or as a medical 
office facility. Accessible vertical access 
must be provided to all areas, as 
described in example 2. 

Some commenters suggested that 
building owners who knowingly lease or 
rent space to nonexempt places of public 
accommodation would violate §36.401. 
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However, the Department does not 
consider leasing or renting inaccessible 
space in itself to constitute a violation of 
this part. Nor does a change in use of a 
facility, with no accompanying 
alterations (e.g., if a psychiatrist replaces 
an attorney as a tenant in a second-floor 
office, but no alterations are made to the 
office) trigger accessibility requirements. 

Entities cannot evade the require-
ments of this section by constructing 
facilities in such a way that no story is 
intended to constitute a "ground floor." 
For example, if a private entity con-
structs a building whose main entrance 
leads only to stairways or escalators that 
connect with upper or lower floors, the 
Department would consider at least one 
level of the facility a ground story. 

The rule requires in §36.401 (d)(3), 
consistent with the proposed rule, that, 
even if a building falls within the 
elevator exemption, the floor or floors 
other than the ground floor must 
nonetheless be accessible, except for 
elevator access, to individuals with 
disabilities, including people who use 
wheelchairs. This requirement applies to 
buildings that do not house sales or 
rental establishments or the professional 
offices of a health care provider as well 
as to those in which such establishments 
or offices are all located on the ground 
floor. In such a situation, little added 
cost is entailed in making the second 
floor accessible, because it is similar in 
structure and floor plan to the ground 
floor. 

There are several reasons for this 
provision. First, some individuals who 
are mobility impaired may work on a 
building's second floor, which they can 
reach by stairs and the use of crutches; 
however, the same individuals, once they 
reach the second floor, may then use a 
wheelchair that is kept in the office. 
Secondly, because the first floor will be 
accessible, there will be little additional 
cost entailed in making the second floor, 
with the same structure and generally the 
same floor plan, accessible. In addition, 
the second floor must be accessible to 
those persons with disabilities who do 
not need elevators for level changes (for 
example, persons with sight or hearing 
impairments and those with certain 
mobility impairments). Finally, if an 
elevator is installed in the future for any 
reason, full access to the floor will be 
facilitated. 
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One commenter asserted that this 
provision goes beyond the Department's 
authority under the Act, and disagreed 
with the Department's claim that little 
additional cost would be entailed in 
compliance. However, the provision is 
taken directly from the legislative history 
(see Education and Labor report at 114). 

One commenter said that where an 
,elevator is not required, platform lifts 
should be required. Two commenters 
pointed out that the elevator exemption is 
really an exemption from the requirement 
for providing an accessible route to a 
second floor not served by an elevator. 
The Department agrees with the latter 
comment. Lifts to provide access 
between floors are not required in 
buildings that are not required to have 
elevators. This point is specifically 
addressed in the appendix to ADAAG 
(§4.1.3(5)). ADAAG also addresses in 
detail the situations in which lifts are 
permitted or required. 

Section 36.402 Alterations 
Sections 36.402-36.405 implement 

section 303(a)(2) of the Act, which 
requires that alterations to existing 
facilities be made in a way that ensures 
that the altered portion is readily 
accessible to and usable by individuals 
with disabilities. This part does not 
require alterations; it simply provides 
that when alterations are undertaken, they 
must be made in a manner that provides 
access. 

Section 36.402(a)(l) provides that 
any alteration to a place of public 
accommodation or a commercial facility, 
after January 26, 1992, shall be made so 
as to ensure that, to the maximum extent 
feasible, the altered portions of the 
facility are readily accessible to and 
usable by individuals with disabilities, 
including individuals who use 
wheelchairs. 

The proposed rule provided that an 
alteration would be deemed to be 
undertaken after January 26, 1992, if the 
physical alteration of the property is in 
progress after that date. Commenters 
pointed out that this provision would, in 
some cases, produce an unjust result by 
requiring the redesign or retrofitting of 
projects initiated before this part 
established the ADA accessibility 
standards. The Department agrees that 
the proposed rule would, in some 
instances, unfairly penalize projects that 
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were substantially completed before the 
effective date. Therefore, paragraph 
(a)(2) has been revised to specify that an 
alteration will be deemed to be 
undertaken after January 26, 1992, if the 
physical alteration of the property begins 
after that date. As a matter of 
interpretation, the Department will 
construe this provision to apply to 
alterations that require a permit from a 
state, County or local government, if 
physical alterations pursuant to the terms 
of the permit begin after January 26, 
1992. The Department recognizes that 
this application of the effective date may 
require redesign of some facilities that 
were planned prior to the publication of 
this part, but no retrofitting will be 
required of facilities on which the 
physical alterations were initiated prior to 
the effective date of the Act. Of course, 
nothing in this section in any way alters 
the obligation of any facility to remove 
architectural barriers in existing facilities 
to the extent that such barrier removal is 
readily achievable. 

Paragraph (b) provides that, for the 
purposes of this part, an "alteration" is a 
change to a place of public 
accommodation or a commercial facility 
that affects or could affect the usability 
of the building or facility or any part 
thereof. One commenter suggested that 
the concept of usability should apply 
only to those changes that affect access 
by persons with disabilities. The 
Department remains convinced that the 
Act requires the concept of "usability" to 
be read broadly to include any change 
that affects the usability of the facility, 
not simply changes that relate directly to 
access by individuals with disabilities. 

The Department received a 
significant number of comments on the 
examples provided in paragraphs (b )(I) 
and (b)(2) of the proposed rule. Some 
commenters urged the Department to 
limit the application of this provision to 
major structural modifications, while 
others asserted that it should be expanded 
to include cosmetic changes such as 
painting and wallpapering. The 
Department believes that neither 
approach is consistent with the legislative 
history, which requires this Department's 
regulation to be consistent with the 
accessibility guidelines (ADAAG) 
developed by the Architectural and 
Transportation Barriers Compliance 
Board (ATBCB). Although the legislative 
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history contemplates that, in some 
instances, the ADA accessibility 
standards will exceed the current 
MGRAD requirements, it also clearly 
indicates the view of the drafters that 
"minor changes such as painting or 
papering walls * * * do not affect 
usability" (Education and Labor report at 
111, Judiciary report at 64), and, 
therefore, are not alterations. The 
proposed rule was based on the existing 
MGRAD definition of "alteration." The 
language of the final rule has been 
revised to be consistent with ADAAG, 
incorporated as appendix A to this part. 

Some commenters sought 
clarification of the intended scope of this 
section. The proposed rule contained 
illustrations of changes that affect 
usability and those that do not. The 
intent of the illustrations was to explain 
the scope of the alterations requirement; 
the effect was to obscure it. As a result 
of the illustrations, some commenters 
concluded that any alteration to a 
facility, even a minor alteration such as 
relocating an electrical outlet, would 
trigger an extensive obligation to provide 
access throughout an entire facility. That 
result was never contemplated. 

Therefore, in this final rule 
paragraph (b)(l) has been revised to 
include the major provisions of 
paragraphs (b)(l) and (b)(2) of the 
proposed rule. The examples in the 
proposed rule have been deleted. 
Paragraph (b)(l) now provides that 
alterations include, but are not limited to, 
remodeling, renovation, rehabilitation, 
reconstruction, historic restoration, 
changes or rearrangement in structural 
parts or elements, and changes or 
rearrangement in the plan configuration 
of walls and full-height partitions. 
Normal maintenance, reroofing, painting 
or wallpapering, asbestos removal, or 
changes to mechanical and electrical 
systems are not alterations unless they 
affect the usability of building or facility. 

Paragraph (b)(2) of this final rule 
was added to clarify the scope of the 
alterations requirement. Paragraph (b)(2) 
provides that if existing elements, spaces, 
or common areas are altered, then each 
such altered element, space, or area shall 
comply with the applicable provisions of 
appendix A (ADAAG). As provided in 
§36.403, if an altered space or area is an 
area of the facility that contains a 
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primary function, then the requirements 
of that section apply. 

Therefore, when an entity 
undertakes a minor alteration to a place 
of public accommodation or commercial 
facility, such as moving an electrical 
outlet, the new outlet must be installed in 
compliance with ADAAG. (Alteration of 
the elements listed in §36.403(c)(2) 
cannot trigger a path of travel 
obligation.) If the alteration is to an area, 
such as an employee lounge or locker 
room, that is not an area of the facility 
that contains a primary function, that 
area must comply with ADAAG. It is 
only when an alteration affects access to 
or usability of an area containing a 
primary function, as opposed to other 
areas or the elements listed in 
§36.403(c)(2), that the path of travel to 
the altered area must be made accessible. 

The Department received relatively 
few comments on paragraph (c), which 
explains the statutory phrase "to the 
maximum extent feasible." Some 
commenters suggested that the regulation 
should specify that cost is a factor in 
determining whether it is feasible to 
make an altered area accessible. The 
legislative history of the ADA indicates 
that the concept of feasibility only 
reaches the question of whether it is 
possible to make the alteration accessible 
in compliance with this part. Costs are to 
be considered only when an alteration to 
an area containing a primary function 
triggers an additional requirement to 
make the path of travel to the altered 
area accessible. 

Section 36.402(c) is, therefore, 
essentially unchanged from the proposed 
rule. At the recommendation of a 
commenter, the Department has inserted 
the word "virtually" to modify 
"impossible" to conform to the language 
of the legislative history. It explains that 
the phrase "to the maximum extent 
feasible" as used in this section applies 
to the occasional case where the nature 
of an existing facility makes it virtually 
impossible to comply fully with 
applicable accessibility standards through 
a planned alteration. In the occasional 
cases in which full compliance is 
impossible, alterations shall provide the 
maximum physical accessibility feasible. 
Any features of the facility that are being 
altered shall be made accessible unless it 
is technically infeasible to do so. If 
providing accessibility in conformance 
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with this section to individuals with 
certain disabilities (e.g., those who use 
wheelchairs) would not be feasible, the 
facility shall be made accessible to 
persons with other types of disabilities 
(e.g., those who use crutches or who 
have impaired vision or hearing, or those 
who have other types of impairments). 

Section 36.403 Alterations: Path of Travel 
Section 36.403 implements the 

statutory requirement that any alteration 
that affects or could affect the usability 
of or access to an area of a facility that 
contains a primary function shall be 
made so as to ensure that, to the 
maximum extent feasible, the path of 
travel to the altered area, and the 
restrooms, telephones, and drinking 
fountains serving the altered area, are 
readily accessible to and usable by 
individuals with disabilities, including 
individuals who use wheelchairs, unless 
the cost and scope of such alterations is 
disproportionate to the cost of the overall 
alteration. Paragraph (a) restates this 
statutory requirement. 

Paragraph (b) defines a "primary 
function" as a major activity for which 
the facility is intended. This paragraph is 
unchanged from the proposed rule. Areas 
that contain a primary function include, 
but are not limited to, the customer 
services lobby of a bank, the dining area 
of a cafeteria, the meeting rooms in a 
conference center, as well as offices and 
all other work areas in which the 
activities of the public accommodation or 
other private entities using the facility 
are carried out. The concept of "areas 
containing a primary function" is 
analogous to the concept of "functional 
spaces" in §3.5 of the existing Uniform 
Federal Accessibility Standards, which 
defines "functional spaces" as "[t]he 
rooms and spaces in a building or facility 
that house the major activities for which 
the building or facility is intended." 

Paragraph (b) provides that areas 
such as mechanical rooms, boiler rooms, 
supply storage rooms, employee lounges 
and locker rooms, janitorial closets, 
entrances, corridors, and restrooms are 
not areas containing a primary function. 
There may be exceptions to this general 
rule. For example, the availability of 
public restrooms at a place of public 
accommodation at a roadside rest stop 
may be a major factor affecting 
customers' decisions to patronize the 
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public accommodation. In that case, a 
restroom would be considered to be an 
"area containing a primary function" of 
the facility. 

Most of the commenters who 
addressed this issue supported the 
approach taken by the Department; but a 
few commenters suggested that areas not 
open to the general public or those used 
exclusively by employees should be 
excluded from the definition of primary 
function . The preamble to the proposed 
rule noted that the Department 
considered an alternative approach to the 
definition of "primary function," under 
which a primary function of a 
commercial facility would be defined as 
a major activity for which the facility 
was intended, while a primary function 
of a place of public accommodation 
would be defined as an activity which 
involves providing significant goods, 
services, facilities, privileges, 
advantages, or accommodations. 
However, the Department concluded that, 
although portions of the legislative 
history of the ADA support this 
alternative, the better view is that the 
language now contained in §36.403(b) 
most accurately reflects congressional 
intent. No commenter made a persuasive 
argument that the Department's 
interpretation of the legislative history is 
incorrect. 

When the ADA was introduced, the 
requirement to make alterations 
accessible was included in section 302 of 
the Act, which identifies the practices 
that constitute discrimination by a public 
accommodation. Because section 302 
applies only to the operation of a place 
of public accommodation, the alterations 
requirement was intended only to provide 
access to clients and customers of a 
public accommodation. It was anticipated 
that access would be provided to 
employees with disabilities under the 
"reasonable accommodation" 
requirements of title I. However, during 
its consideration of the ADA, the House 
Judiciary Committee amended the bill to 
move the alterations provision from 
section 302 to section 303, which applies 
to commercial facilities as well as public 
accommodations. The Committee report 
accompanying the bill explains that: 

New construction and alterations of both 
public accommodations and commercial 
facilities must be made readily accessible to 
and usable by individuals with disabilities 
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***. Essentially, [this requirement] is 
designed to ensure that patrons and employees 
of public accommodations and commercial 
facilities are able to get to, enter and use the 
facility * * *. The rationale for making new 
construction accessible applies with equal 
force to alterations. 

Judiciary report at 62-63 (emphasis 
added). 

The ADA, as enacted, contains the 
language of section 303 as it was 
reported out of the Judiciary Committee. 
Therefore, the Department has concluded 
that the concept of "primary function" 
should be applied in the same manner to 
places of public accommodation and to 
commercial facilities, thereby including 
employee work areas in places of public 
accommodation within the scope of this 
section. 

Paragraph (c) provides examples of 
alterations that affect the usability of or 
access to an area containing a primary 
function. The examples include: 
Remodeling a merchandise display area 
or employee work areas in a department 
store; installing a new floor surface to 
replace an inaccessible surface in the 
customer service area or employee work 
areas of a bank; redesigning the assembly 
line area of a factory; and installing a 
computer center in an accounting firm. 
This list is illustrative, not exhaustive. 
Any change that affects the usability of 
or access to an area containing a primary 
function triggers the statutory obligation 
to make the path of travel to the altered 
area accessible. 

When the proposed rule was drafted, 
the Department believed that the rule 
made it clear that the ADA would require 
alterations to the path of travel only 
when such alterations are not 
disproportionate to the alteration to the 
primary function area. However, the 
comments that the Department received 
indicated that many commenters believe 
that even minor alterations to individual 
elements would require additional 
alterations to the path of travel. To 
address the concern of these commenters, 
a new paragraph (c)(2) has been added to 
the final rule to provide that alterations 
to such elements as windows, hardware, 
controls (e.g. light switches or 
thermostats), electrical outlets, or signage 
will not be deemed to be alterations that 
affect the usability of or access to an 
area containing a primary function. Of 
course, each element that is altered must 
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comply with ADAAG (appendix A) . The 
cost of alterations to individual elements 
would be included in the overall cost of 
an alteration for purposes of determining 
disproportionality and would be counted 
when determining the aggregate cost of a 
series of small alterations in accordance 
with §36.40l(h) if the area is altered in a 
manner that affects access to or usability 
of an area containing a primary function. 

Paragraph (d) concerns the 
respective obligations of landlords and 
tenants in the cases of alterations that 
trigger the path of travel requirement 
under § 36.403. This paragraph was 
contained in the landlord/tenant section 
of the proposed rule, §36.20l(b). If a 
tenant is making alterations upon its 
premises pursuant to terms of a lease that 
grant it the authority to do so (even if 
they constitute alterations that trigger the 
path of travel requirement), and the 
landlord is not making alterations to 
other parts of the facility, then the 
alterations by the tenant on its own 
premises do not trigger a path of travel 
obligation upon the landlord in areas of 
the facility under the landlord ' s authority 
that are not otherwise being altered. The 
legislative history makes clear that the 
path of travel requirement applies only to 
the entity that is already making the 
alteration, and thus the Department has 
not changed the final rule despite 
numerous comments suggesting that the 
tenant be required to provide a path of 
travel. 

Paragraph (e) defines a "path of 
travel" as a continuous, unobstructed way 
of pedestrian passage by means of which 
an altered area may be approached, 
entered, and exited; and which connects 
the altered area with an exterior approach 
(including sidewalks, streets, and parking 
areas), an entrance to the facility , and 
other parts of the facility . This concept 
of an accessible path of travel is 
analogous to the concepts of "accessible 
route" and "circulation path" contained 
in section 3.5 of the current UFAS. Some 
commenters suggested that this paragraph 
should address emergency egress. The 
Department disagrees. "Path of travel" as 
it is used in this section is a term of art 
under the ADA that relates only to the 
obligation of the public accommodation 
or commercial facility to provide 
additional accessible elements when an 
area containing a primary function is 
altered. The Department recognizes that 
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emergency egress is an important issue, 
but believes that it is appropriately 
addressed in ADAAG (appendix A), not 
in this paragraph. Furthermore, ADAAG 
does not require changes to emergency 
egress areas in alterations. 

Paragraph (e)(2) is drawn from 
section 3.5 of UFAS. It provides that an 
accessible path of travel may consist of 
walks and sidewalks, curb ramps and 
other interior or exterior pedestrian 
ramps; clear floor paths through lobbies, 
corridors, rooms, and other improved 
areas; parking access aisles; elevators 
and lifts; or a combination of such 
elements. Paragraph (e)(3) provides that, 
for the purposes of this part, the term 
"path of travel" also includes the 
restrooms, telephones, and drinking 
fountains serving an altered area. 

Although the Act establishes an 
expectation that an accessible path of 
travel should generally be included when 
alterations are made to an area containing 
a primary function, Congress recognized 
that, in some circumstances, providing an 
accessible path of travel to an altered 
area may be sufficiently burdensome in 
comparison to the alteration being 
undertaken to the area containing a 
primary function as to render this 
requirement unreasonable. Therefore, 
Congress provided, in section 303(a)(2) 
of the Act, that alterations to the path of 
travel that are disproportionate in cost 
and scope to the overall alteration are not 
required. 

The Act requires the Attorney 
General to determine at what point the 
cost of providing an accessible path of 
travel becomes disproportionate. The 
proposed rule provided three options for 
making this determination. 

Two committees of Congress 
specifically addressed this issue: the 
House Committee on Education and 
Labor and the House Committee on the 
Judiciary . The reports issued by each 
committee suggested that accessibility 
alterations to a path of travel might be 
"disproportionate" if they exceed 30% of 
the alteration costs (Education and Labor 
report at 113; Judiciary report at 64). 
Because the Department believed that 
smaller percentage rates might be 
appropriate, the proposed rule sought 
comments on three options: 10%, 20%, 
or 30%. 

The Department received a 
significant number of comments on this 
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section. Commenters representing 
individuals with disabilities generally 
supported the use of 30% (or more); 
commenters representing covered entities 
supported a figure of 10% (or less). The 
Department believes that alterations 
made to provide an accessible path of 
travel to the altered area should be 
deemed disproportionate to the overall 
alteration when the cost exceeds 20% of 
the cost of the alteration to the primary 
function area. This approach 
appropriately reflects the intent of 
Congress to provide access for 
individuals with disabilities without 
causing economic hardship for the 
covered public accommodations and 
commercial facilities. 

The Department has determined that 
the basis for this cost calculation shall be 
the cost of the alterations to the area 
containing the primary function. This 
approach will enable the public 
accommodation or other private entity 
that is making the alteration to calculate 
its obligation as a percentage of a clearly 
ascertainable base cost, rather than as a 
percentage of the "total" cost, an amount 
that will change as accessibility 
alterations to the path of travel are made. 

Paragraph (f)(2) (paragraph (e)(2) in 
the proposed rule) is unchanged. It 
provides examples of costs that may be 
counted as expenditures required to 
provide an accessible path of travel. 
They include: 

• Costs associated with providing an 
accessible entrance and an accessible 
route to the altered area, for example, the 
cost of widening doorways or installing 
ramps; 

• Costs associated with making 
restrooms accessible, such as installing 
grab bars, enlarging toilet stalls, 
insulating pipes, or installing accessible 
faucet controls; 

• Costs associated with providing 
accessible telephones, such as relocating 
telephones to an accessible height, 
installing amplification devices, or 
installing telecommunications devices for 
deaf persons (TDD's); 

• Costs associated with relocating 
an inaccessible drinking fountain. 

Paragraph (f)(l) of the proposed rule 
provided that when the cost of alterations 
necessary to make the path of travel 
serving an altered area fully accessible is 
disproportionate to the cost of the overall 
alteration, the path of travel shall be 
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made accessible to the maximum extent 
feasible. In response to the suggestion of 
a commenter, the Department has made 
an editorial change in the final rule 
(paragraph (g)(l)) to clarify that if the 
cost of providing a fully accessible path 
of travel is disproportionate, the path of 
travel shall be made accessible "to the 
extent that it can be made accessible 
without incurring disproportionate costs." 

Paragraph (g)(2) (paragraph (f)(2) in 
the NPRM) establishes that priority 
should be given to those elements that 
will provide the greatest access, in the 
following order: An accessible entrance; 
an accessible route to the altered area; at 
least one accessible restroom for each 
sex or a single unisex restroom; 
accessible telephones; accessible drinking 
fountains; and, whenever possible, 
additional accessible elements such as 
parking, storage, and alarms. This 
paragraph is unchanged from the 
proposed rule. 

Paragraph (h) (paragraph (g) in the 
proposed rule) provides that the 
obligation to provide an accessible path 
of travel may not be evaded by 
performing a series of small alterations 
to the area served by a single path of 
travel if those alterations could have 
been performed as a single undertaking. 
If an area containing a primary function 
has been altered without providing an 
accessible path of travel to serve that 
area, and subsequent alterations of that 
area, or a different area on the same path 
of travel, are undertaken within three 
years of the original alteration, the total 
cost of alterations to primary function 
areas on that path of travel during the 
preceding three year period shall be 
considered in determining whether the 
cost of making the path of travel serving 
that area accessible is disproportionate. 
Only alterations undertaken after January 
26, 1992, shall be considered in 
determining if the cost of providing 
accessible features is disproportionate to 
the overall cost of the alterations. 

Section 36.404 Alterations: Elevator 
Exemption 

Section 36.404 implements the 
elevator exemption in section 303(b) of 
the Act as it applies to altered facilities. 
The provisions of section 303(b) are 
discussed in the preamble to §36.401(d) 
above. The statute applies the same 
exemption to both new construction and 
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alterations. The principal difference 
between the requirements of §36.40l(d) 
and §36.404 is that, in altering an 
existing facility that is not eligible for 
the statutory exemption, the public 
accommodation or other private entity 
responsible for the alteration is not 
required to install an elevator if the 
installation of an elevator would be 
disproportionate in cost and scope to the 
cost of the overall alteration as provided 
in §36.403(f)(l ). In addition, the 
standards referenced in §36.406 
(ADAAG) provide that installation of an 
elevator in an altered facility is not 
required if it is "technically infeasible." 

This section has been revised to 
define the terms "professional office of a 
health care provider" and "shopping 
center or shopping mall" for the purposes 
of this section. The definition of 
"professional office of a health care 
provider" is identical to the definition 
included in §36.401(d). 

It has been brought to the attention 
of the Department that there is some 
misunderstanding about the scope of the 
elevator exemption as it applies to the 
professional office of a health care 
provider. A public accommodation, such 
as the professional office of a health care 
provider, is required to remove 
architectural barriers to its facility to the 
extent that such barrier removal is 
readily achievable (see §36.304), but it is 
not otherwise required by this part to 
undertake new construction or 
alterations. This part does not require 
that an existing two story building that 
houses the professional office of a health 
care provider be altered for the purpose 
of providing elevator access. If, however, 
alterations to the area housing the office 
of the health care provider are 
undertaken for other purposes, the 
installation of an elevator might be 
required, but only if the cost of the 
elevator is not disproportionate to the 
cost of the overall alteration. Neither the 
Act nor this part prohibits a health care 
provider from locating his or her 
professional office in an existing facility 
that does not have an elevator. 

Because of the unique challenges 
presented in altering existing facilities, 
the Department has adopted a definition 
of " shopping center or shopping mall" 
for the purposes of this section that is 
slightly different from the definition 
adopted under §36.40J(d). For the 
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purposes of this section, a "shopping 
center or shopping mall" is ( 1) a building 
housing five or more sales or rental 
establishments, or (2) a series of 
buildings on a common site, connected 
by a common pedestrian access route 
above or below the ground floor, either 
under common ownership or common 
control or developed either as one project 
or as a series of related projects, housing 
five or more sales or rental 
establishments. As is the case with new 
construction, the term "shopping center 
or shopping mall" only includes floor 
levels housing at least one sales or rental 
establishment, or any floor level that was 
designed or intended for use by at least 
one sales or rental establishment. 

The Department believes that it is 
appropriate to use a different definition 
of "shopping center or shopping mall" 
for this section than for §36.401, in order 
to make it clear that a series of existing 
buildings on a common site that is 
altered for the use of sales or rental 
establishments does not become a 
"shopping center or shopping mall" 
required to install an elevator, unless 
there is a common means of pedestrian 
access above or below the ground floor. 
Without this exemption, separate, but 
adjacent, buildings that were initially 
designed and constructed independently 
of each other could be required to be 
retrofitted with elevators, if they were 
later renovated for a purpose not 
contemplated at the time of construction. 

Like §36.40l(d), §36.404 provides 
that the exemptions in this paragraph do 
not obviate or limit in any way the 
obligation to comply with the other 
accessibility requirements established in 
this subpart. For example, alterations to 
floors above or below the ground floor 
must be accessible regardless of whether 
the altered facility has an elevator. If a 
facility that is not required to install an 
elevator nonetheless has an elevator, that 
elevator shall meet, to the maximum 
extent feasible, the accessibility 
requirements of this section. 

Section 36.405 Alterations: Historic 
Preservation 

Section 36.405 gives effect to the 
intent of Congress, expressed in section 
504(c) of the Act, that this part recognize 
the national interest in preserving 
significant historic structures. 
Commenters criticized the Department's 
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use of descriptive terms in the proposed 
rule that are different from those used in 
the ADA to describe eligible historic 
properties. In addition, some 
commenters criticized the Department's 
decision to use the concept of 
"substantially impairing" the historic 
features of a property, which is a concept 
employed in regulations implementing 
section 504 of the Rehabilitation Act of 
1973. Those commenters recommended 
that the Department adopt the criteria of 
"adverse effect" published by the 
Advisory Council on Historic 
Preservation under the National Historic 
Preservation Act (36 CFR 800.9) as the 
standard for determining whether an 
historic property may be altered. 

The Department agrees with these 
comments to the extent that they suggest 
that the language of the rule should 
conform to the language employed by 
Congress in the ADA. Therefore, the 
language of this section has been revised 
to make it clear that this provision 
applies to buildings or facilities that are 
eligible for listing in the National 
Register of Historic Places under the 
National Historic Preservation Act (16 
U.S.C. 470 et seq.) and to buildings or 
facilities that are designated as historic 
under state or local law. The Department 
believes, however, that the criteria of 
adverse effect employed under the 
National Historic Preservation Act are 
inappropriate for this rule because 
section 504(c) of the ADA specifies that 
special alterations provisions shall apply 
only when an alteration would "threaten 
or destroy the historic significance of 
qualified historic buildings and 
facilities." 

The Department intends that the 
exception created by this section be 
applied only in those very rare situations 
in which it is not possible to provide 
access to an historic property using the 
special access provisions in ADAAG. 
Therefore, paragraph (a) of §36.405 has 
been revised to provide that alterations to 
historic properties shall comply, to the 
maximum extent feasible, with section 
4.1.7 of ADAAG. Paragraph (b) of this 
section has been revised to provide that 
if it has been determined, under the 
procedures established in ADAAG, that 
it is not feasible to provide physical 
access to an historic property that is a 
place of public accommodation in a 
manner that will not threaten or destroy 
the historic significance of the property, 
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alternative methods of access shall be 
provided pursuant to the requirements of 
Subpart C. 

Section 36.406 Standards for New 
Construction and Alterations 

Section 36.406 implements the 
requirements of sections 306(b) and 
306(c) of the Act, which require the 
Attorney General to promulgate 
standards for accessible design for 
buildings and facilities subject to the Act 
and this part that are consistent with the 
supplemental minimum guidelines and 
requirements for accessible design 
published by the Architectural and 
Transportation Barriers Compliance 
Board (ATBCB or Board) pursuant to 
section 504 of the Act. This section of 
the rule provides that new construction 
and alterations subject to this part shall 
comply with the standards for accessible 
design published as appendix A to this 
part. 

Appendix A contains the Americans 
with Disabilities Act Accessibility 
Guidelines for Buildings and Facilities 
(ADAAG) which is being published by 
the A TBCB as a final rule elsewhere in 
this issue of the Federal Register. As 
proposed in this Department's proposed 
rule, §36.406(a) adopts ADAAG as the 
accessibility standard applicable under 
this rule. 

Paragraph (b) was not included in 
the proposed rule. It provides, in chart 
form, guidance for using ADAAG 
together with subparts A through D of 
this part when determining requirements 
for a particular facility. This chart is 
intended solely as guidance for the user; 
it has no effect for purposes of 
compliance or enforcement. It does not 
necessarily provide complete or 
mandatory information. 

Proposed §36.406(b) is not included 
in the final rule. That provision, which 
would have taken effect only if the final 
rule had followed the proposed Option 
Two for §36.401(a), is unnecessary 
because the Department has chosen 
Option One, as explained in the preamble 
for that section. 

Section 504(a) of the ADA requires 
the A TBCB to issue minimum guidelines 
to supplement the existing Minimum 
Guidelines and Requirements for 
Accessible Design (MORAD) (36 CFR 
part 1190) for purposes of title III. 
According to section 504(b) of the Act, 
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the guidelines are to establish additional 
requirements, consistent with the Act, "to 
ensure that buildings and facilities are 
accessible, in terms of architecture and 
design, ... and communication, to 
individuals with disabilities." Section 
306(c) of the Act requires that the 
accessibility standards included in the 
Department's regulations be consistent 
with the minimum guidelines, in this 
case ADAAG. 

As explained in the ATBCB's 
preamble to ADAAG, the substance and 
form of the guidelines are drawn from 
several sources. They use as their model 
the 1984 Uniform Federal Accessibility 
Standards (UFAS) (41 CFR part 101, 
subpart 101-19 .6, appendix), which are 
the standards implementing the 
Architectural Barriers Act. UF AS is 
based on the Board's 1982 MORAD. 
ADAAG follows the numbering system 
and format of the private sector 
American National Standard lnstitute's 
ANSI A 117 .1 standards. (American 
National Specifications for Making 
Buildings and Facilities Accessible to 
and Usable by Physically Handicapped 
People (ANSI A 117-1980) and American 
National Standard for Buildings and 
Facilities - Providing Accessibility and 
Usability for Physically Handicapped 
People (ANSI A117.l-l986).) ADAAG 
supplements MORAD. In developing 
ADAAG, the Board made every effort to 
be consistent with MORAD and the 
current and proposed ANSI Standards, to 
the extent consistent with the ADA. 

ADAAG consists of nine main 
sections and a separate appendix. 
Sections 1 through 3 contain general 
provisions and definitions. Section 4 
contains scoping provisions and technical 
specifications applicable to all covered 
buildings and facilities. The scoping 
provisions are listed separately for new 
construction of sites and exterior 
facilities; new construction of buildings; 
additions; alterations; and alterations to 
historic properties. The technical 
specifications generally reprint the text 
and illustrations of the ANSI A 117 .1 
standard, except where differences are 
noted by italics. Sections 5 through 9 of 
the guidelines are special application 
sections and contain additional 
requirements for restaurants and 
cafeterias, medical care facilities, 
business and mercantile facilities, 
libraries, and transient lodging. The 
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appendix to the guidelines contains 
additional information to aid in 
understanding the technical 
specifications. The section numbers in 
the appendix correspond to the sections 
of the guidelines to which they relate. An 
asterisk after a section number indicates 
that additional information appears in the 
appendix. 

ADAAG's provisions are further 
explained under Summary of ADAAG 
below. 

General Comments 
One commenter urged the 

Department to move all or portions of 
subpart D, New Construction and 
Alterations, to the appendix (ADAAG) or 
to duplicate portions of subpart D in the 
appendix. The commenter correctly 
pointed out that subpart D is inherently 
linked to ADAAG, and that a self-
contained set of rules would be helpful to 
users. The Department has attempted to 
simplify use of the two documents by 
deleting some paragraphs from subpart D 
(e.g. , those relating to work areas), 
because they are included in ADAAG. 
However, the Department has retained in 
subpart D those sections that are taken 
directly from the statute or that give 
meaning to specific statutory concepts 
(e.g., structural impracticability, path of 
travel). While some of the subpart D 
provisions are duplicated in ADAAG, 
others are not. For example, issues 
relating to path of travel and 
disproportionality in alterations are not 
addressed in detail in ADAAG. (The 
structure and contents of the two 
documents are addressed below under 
Summary of ADAAG.) While the 
Department agrees that it would be 
useful to have one self-contained 
document, the different focuses of this 
rule and ADAAG do not permit this 
result at this time. However, the chart 
included in §36.406(b) should assist 
users in applying the provisions of 
subparts A through D, and ADAAG 
together. 

Numerous business groups have 
urged the Department not to adopt the 
proposed ADAAG as the accessibility 
standards, because the requirements 
established are too high, reflect the "state 
of the art," and are inflexible, rigid, and 
impractical. Many of these objections 
have been lodged on the basis that 
ADAAG exceeds the statutory mandate 
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to establish "minimum" guidelines. In the 
view of the Department, these 
commenters have misconstrued the 
meaning of the term "minimum 
guidelines." The statute clearly 
contemplates that the guidelines establish 
a level of access - a minimum - that 
the standards must meet or exceed. The 
guidelines are not to be "minimal" in the 
sense that they would provide for a low 
level of access. To the contrary, 
Congress emphasized that the ADA 
requires a "high degree of convenient 
access." Education and Labor report at 
117-18. The legislative history explains 
that the guidelines may not "reduce, 
weaken, narrow or set Jess accessibility 
standards than those included in existing 
MGRAD" and should provide greater 
guidance in communication accessibility 
for individuals with hearing and vision 
impairments. Id. at 139. Nor did 
Congress contemplate a set of guidelines 
less detailed than ADAAG; the statute 
requires that the ADA guidelines 
supplement the existing MGRAD. When 
it established the statutory scheme, 
Congress was aware of the content and 
purpose of the 1982 MGRAD; as 
ADAAG does with respect to ADA, 
MGRAD establishes a minimum level of 
access that the Architectural Barriers Act 
standards (i.e., UFAS) must meet or 
exceed, and includes a high level of 
detail. 

Many of the same commenters urged 
the Department to incorporate as its 
accessibility standards the ANSI 
standard's technical provisions and to 
adopt the proposed scoping provisions 
under development by the Council of 
American Building Officials' Board for 
the Coordination of Model Codes 
(BCMC). They contended that the ANSI 
standard is familiar to and accepted by 
professionals, and that both documents 
are developed through consensus. They 
suggested that ADAAG will not stay 
current, because it does not follow an 
established cyclical review process, and 
that it is not likely to be adopted by 
nonfederal jurisdictions in state and local 
codes. They urged the Department and 
the Board to coordinate the ADAAG 
provisions and any substantive changes 
to them with the ANSI Al 17 committee 
in order to maintain a consistent and 
uniform set of accessibility standards that 
can be efficiently and effectively 
implemented at the state and local level 
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through the existing building regulatory 
processes. 

The Department shares the 
commenters' goal of coordination 
between the private sector and federal 
standards, to the extent that coordination 
can lead to substantive requirements 
consistent with the ADA. A single 
accessibility standard, or consistent 
accessibility standards, that can be used 
for ADA purposes and that can be 
incorporated or referenced by state and 
local governments, would help to ensure 
that the ADA requirements are routinely 
implemented at the design stage. The 
Department plans to work toward this 
goal. 

The Department, however, must 
comply with the requirements of the 
ADA, the Federal Advisory Committee 
Act (5 U.S.C app. 1 et seq.) and the 
Administrative Procedure Act (5 U.S.C 
551 et seq.). Neither the Department nor 
the Board can adopt private requirements 
wholesale. Furthermore, neither the 1991 
ANSI A 117 Standard revision nor the 
BCMC process is complete. Although the 
ANSI and BCMC provisions are not 
final , the Board has carefully considered 
both the draft BCMC scoping provisions 
and draft ANSI technical standards and 
included their language in ADAAG 
wherever consistent with the ADA. 

Some commenters requested that, if 
the Department did not adopt ANSI by 
reference, the Department declare 
compliance with ANSI/BCMC to 
constitute equivalency with the ADA 
standards. The Department has not 
adopted this recommendation but has 
instead worked as a member of the 
ATBCB to ensure that its accessibility 
standards are practical and usable. In 
addition, as explained under subpart F, 
Certification of State Laws or Local 
Building Codes, the proper forum for 
further evaluation of this suggested 
approach would be in conjunction with 
the certification process. 

Some commenters urged the 
Department to allow an additional 
comment period after the Board 
published its guidelines in final form, for 
purposes of affording the public a further 
opportunity to evaluate the 
appropriateness of including them as the 
Departments accessibility standards. Such 
an additional comment period is 
unnecessary and would unduly delay the 
issuance of final regulations. The 
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Department put the public on notice, 
through the proposed rule, of its intention 
to adopt the proposed ADAAG, with any 
changes made by the Board, as the 
accessibility standards. As a member of 
the Board and of its ADA Task Force, 
the Department participated actively in 
the public hearings held on the proposed 
guidelines and in preparation of both the 
proposed and final versions of ADAAG . 
Many individuals and groups commented 
directly to the Department's docket, or at 
its public hearings, about ADAAG. The 
comments received on ADAAG, whether 
by the Board or by this Department, were 
thoroughly analyzed and considered by 
the Department in the context of whether 
the proposed ADAAG was consistent 
with the ADA and suitable for adoption 
as both guidelines and standards. The 
Department is convinced that ADAAG as 
adopted in its final form is appropriate 
for these purposes. The final guidelines, 
adopted here as standards, will ensure the 
high level of access contemplated by 
Congress, consistent with the ADA's 
balance between the interests of people 
with disabilities and the business 
community. 

A few commenters, citing the Senate 
report (at 70) and the Education and 
Labor report (at 119), asked the 
Department to include in the regulations 
a provision stating that departures from 
particular technical and scoping 
requirements of the accessibility 
standards will be permitted so long as the 
alternative methods used will provide 
substantially equivalent or greater access 
to and utilization of the facility. Such a 
provision is found in ADAAG 2.2 and by 
virtue of that fact is included in these 
regulations. 

Comments on specific provisions of 
proposed ADAAG 

During the course of accepting 
comments on its proposed rule, the 
Department received numerous comments 
on ADAAG. Those areas that elicited the 
heaviest response included assistive 
listening systems, automated teller 
machines, work areas, parking, areas of 
refuge, telephones (scoping for TDD's 
and volume controls) and visual alarms. 
Strenuous objections were raised by 
some business commenters to the 
proposed provisions of the guidelines 
concerning check-out aisles, counters, 
and scoping for hotels and nursing 
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facilities . All these comments were 
considered in the same manner as other 
comments on the Department's proposed 
rule and, in the Department's view, have 
been addressed adequately in the final 
ADAAG. 

Largely in response to comments, 
the Board made numerous changes from 
its proposal, including the following: 

• Generally, at least 50% of public 
entrances to new buildings must be 
accessible, rather than all entrances, as 
would often have resulted from the 
proposed approach. 

• Not all check-out aisles are 
required to be accessible. 

• The final guidelines provide 
greater flexibility in providing access to 
sales counters, and no longer require a 
portion of every counter to be accessible. 

• Scoping for TDD's or text 
telephones was increased. One TDD or 
text telephone, for speech and hearing 
impaired persons, must be provided at 
locations with 4, rather than 6, pay 
phones , and in hospitals and shopping 
malls . Use of portable (less expensive) 
TDD's is allowed. 

• Dispersal of wheelchair seating 
areas in theaters will be required only 
where there are more than 300 seats , 
rather than in all cases. Seats with 
removable armrests (i .e. , seats into which 
persons with mobility impairments can 
transfer) will also be required. 

• Areas of refuge (areas with direct 
access to a stairway, and where people 
who cannot use stairs may await 
assistance during a emergency 
evacuation) will be required, as 
proposed, but the final provisions are 
based on the Uniform Building Code. 
Such areas are not required in alterations . 

• Rather than requiring 5% of new 
hotel rooms to be accessible to people 
with mobility impairments, between 2 
and 4% accessibility (depending on total 
number of rooms) is required. In 
addition, 1 % of the rooms must have 
roll-in showers. 

• The proposed rule reserved the 
provisions on alterations to homeless 
shelters. The final guidelines apply 
alterations requirements to homeless 
shelters , but the requirements are less 
stringent than those applied to other 
types of facilities . 

• Parking spaces that can be used 
by people in vans (with lifts) will be 
required . 
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• As mandated by the ADA, the 
Board has established a procedure to be 
followed with respect to alterations to 
historic facilities. 

Summary of ADAAG 

This section of the preamble 
summarizes the structure of ADAAG, 
and highlights the more important 
portions . 

• Sections 1 Through 3 
Sections 1 through 3 contain general 

requirements, including definitions. 

• Section 4.1 .1, Application 
Section 4 contains scoping 

requirements. Section 4. I .1, Application, 
provides that all areas of newly designed 
or newly constructed buildings and 
facilities and altered portions of existing 
buildings and facilities required to be 
accessible by §4.1.6 must comply with 
the guidelines unless otherwise provided 
in §4.1.1 or a special application section. 
It addresses areas used only by 
employees as work areas, temporary 
structures , and general exceptions. 

Section 4.1.1 (3) preserves the basic ( 
principle of the proposed rule: Areas that 
may be used by employees with 
disabilities shall be designed and 
constructed so that an individual with a 
disability can approach, enter, and exit 
the area. The language has been clarified 
to provide that it applies to any area used 
only as a work area (not just to areas 
"that may be used by employees with 
disabilities"), and that the guidelines do 
not require that any area used as an 
individual work station be designed with 
maneuvering space or equipped to be 
accessible. The appendix to ADAAG 
explains that work areas must meet the 
guidelines ' requirements for doors and 
accessible routes, and recommends, but 
does not require, that 5% of individual 
work stations be designed to permit a 
person using a wheelchair to maneuver 
within the space. 

Further discussion of work areas is 
found in the preamble concerning 
proposed §36.401 (b ). 

Section 4.1.1 (5)(a) includes an 
exception for structural impracticability 
that corresponds to the one found in 
§36.401 (c) and discussed in that portion 
of the preamble. ( 
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•Section 4 .1.2, Accessible Sites and 
Exterior Facilities: New Construction 

This section addresses exterior 
features, elements, or spaces such as 
parking, portable toilets, and exterior 
signage, in new construction. Interior 
elements and spaces are covered by 
§4.1.3. 

The final rule retains the UF AS 
scoping for parking but also requires that 
at least one of every eight accessible 
parking spaces be designed with adequate 
adjacent space to deploy a lift used with 
a van. These spaces must have a sign 
indicating that they are van-accessible, 
but they are not to be reserved 
exclusively for van users. 

•Section 4.1.3 , Accessible Buildings: New 
Construction 

This section establishes scoping 
requirements for new construction of 
buildings and facilities. 

Sections 4.1.3 (1) through ( 4) cover 
accessible routes, protruding objects, 
ground and floor surfaces, and stairs. 

Section 4.1.3(5) generally requires 
elevators to serve each level in a newly 
constructed building, with four 
exceptions included in the subsection. 
Exception 1 is the "elevator exception" 
established in §36.401 (d), which must be 
read with this section. Exception 4 
allows the use of platform lifts under 
certain conditions. 

Section 4.1.3(6), Windows, is 
reserved. Section 4.1.3(7) applies to 
doors . 

Under §4.1.3(8), at least 50% of all 
public entrances must be accessible. In 
addition, if a building is designed to 
provide access to enclosed parking, 
pedestrian tunnels, or elevated walkways, 
at least one entrance that serves each 
such function must be accessible. Each 
tenancy in a building must be served by 
an accessible entrance. Where local 
regulations (e.g., fire codes) require that 
a minimum number of exits be provided, 
an equivalent number of accessible 
entrances must be provided. (The latter 
provision does not require a greater 
number of entrances than otherwise 
planned.) 

ADAAG Section 4.1.3(9), with 
accompanying technical requirements in 
Section 4.3, requires an area of rescue 
assistance (i.e., an area with direct access 
to an exit stairway and where people who 
are unable to use stairs may await 
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assistance during an emergency 
evacuation) to be established on each 
floor of a multi-story building. This was 
one of the most controversial provisions 
in the guidelines. The final ADAAG is 
based on current Uniform Building Code 
requirements and retains the requirement 
that areas of refuge (renamed "areas of 
rescue assistance") be provided, but 
specifies that this requirement does not 
apply to buildings that have a supervised 
automatic sprinkler system. Areas of 
refuge are not required in alterations . 

The next seven subsections deal 
with drinking fountains (§4.1.3(10)); 
toilet facilities (§4.1.3(11)); storage, 
shelving, and display units (§4.1.3(12)), 
controls and operating mechanisms 
(§4.1.3( 13)), emergency warning systems 
(§4.1.3(14)), detectable warnings 
(§4.1.3(15)), and building signage 
(§4.1.3(16)). Paragraph 11 requires that 
toilet facilities comply with §4.22, which 
requires one accessible toilet stall (60" X 
60") in each newly constructed restroom. 
In response to public comments, the final 
rule requires that a second accessible 
stall (36" X 60") be provided in 
restrooms that have six or more stalls. 

ADAAG Section 4.1.3(17) 
establishes requirements for accessibility 
of pay phones to persons with mobility 
impairments, hearing impairments 
(requiring some phones with volume 
controls), and those who cannot use 
voice telephones. It requires one interior 
"text telephone" to be provided at any 
facility that has a total of four or more 
public pay phones. (The term "text 
telephone" has been adopted to reflect 
current terminology and changes in 
technology.) In addition, text telephones 
will be required in specific locations, 
such as covered shopping malls, hospitals 
(in emergency rooms, waiting rooms, and 
recovery areas) , and convention centers. 

Paragraph 18 of Section 4.1.3 
generally requires that at least five 
percent of fixed or built-in seating or 
tables be accessible. 

Paragraph 19, covering assembly 
areas, specifies the number of wheelchair 
seating spaces and types and numbers of 
assistive listening systems required . It 
requires dispersal of wheelchair seating 
locations in facilities where there are 
more than 300 seats. The guidelines also 
require that at least one percent of all 
fixed seats be aisle seats without 
armrests (or with moveable armrests) on 
the aisle side to increase accessibility for 
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persons with mobility impairments who 
prefer to transfer from their wheelchairs 
to fixed seating. In addition, the final 
ADAAG requires that fixed seating for a 
companion be located adjacent to each 
wheelchair location. 

Paragraph 20 requires that where 
automated teller machines are provided, 
at least one must comply with section 
4.34, which, among other things, requires 
accessible controls, and instructions and 
other information that are accessible to 
persons with sight impairments. 

Under paragraph 21, where dressing 
rooms are provided, five percent or at 
least one must comply with section 4.35 . 

• Section 4 .1.5 , Additions 
Each addition to an existing building 

or facility is regarded as an alteration 
subject to §§36.402 through 36.406 of 
subpart D, including the date established 
in §36.402(a). But additions also have 
attributes of new construction, and to the 
extent that a space or element in the 
addition is newly constructed, each new 
space or element must comply with the 
applicable scoping provisions of sections 
4.1 .1 to 4.1.3 for new construction, the 
applicable technical specifications of 
sections 4.2 through 4.34, and any 
applicable special provisions in sections 
5 through 10. For instance, if a restroom 
is provided in the addition, it must 
comply with the requirements for new 
construction. Construction of an addition 
does not, however, create an obligation 
to retrofit the entire existing building or 
facility to meet requirements for new 
construction. Rather, the addition is to be 
regarded as an alteration and to the 
extent that it affects or could affect the 
usability of or access to an area 
containing a primary function, the 
requirements in section 4.1.6(2) are 
triggered with respect to providing an 
accessible path of travel to the altered 
area and making the restrooms , 
telephones, and drinking fountains 
serving the altered area accessible. For 
example, if a museum adds a new wing 
that does not have a separate entrance as 
part of the addition , an accessible path of 
travel would have to be provided through 
the existing building or facility unless it 
is disproportionate to the overall cost and 
scope of the addition as established in 
§36.403(f) . 
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• Section 4.1.6, Alterations 
An alteration is a change to a 

building or facility that affects or could 
affect the usability of or access to the 
building or facility or any part thereof. 
There are three general principles for 
alterations. First, if any existing element 
or space is altered, the altered element or 
space must meet new construction 
requirements (section 4.1.6(l)(b)). 
Second, if alterations to the elements in a 
space when considered together amount 
to an alteration of the space, the entire 
space must meet new construction 
requirements (section 4. l.6(l)(c)). Third, 
if the alteration affects or could affect 
the usability of or access to an area 
containing a primary function, the path 
of travel to the altered area and the 
restrooms, drinking fountains, and 
telephones serving the altered area must 
be made accessible unless it is 
disproportionate to the overall alterations 
in terms of cost and scope as determined 
under criteria established by the Attorney 
General (§4.1.6(2)). 

Section 4.1.6 should be read with 
§§36.402 through 36.405. Requirements 
concerning alterations to an area serving 
a primary function are addressed with 
greater detail in the latter sections than in 
section 4.1.6(2). Section 4.1.6( 1 )(j) deals 
with technical infeasibility. Section 
4.1.6(3) contains special technical 
provisions for alterations to existing 
buildings and facilities. 

• Section 4.1.7, Historic Preservation 
This section contains scoping 

provisions and alternative requirements 
for alterations to qualified historic 
buildings and facilities. It clarifies the 
procedures under the National Historic 
Preservation Act and their application to 
alterations covered by the ADA. An 
individual seeking to alter a facility that 
is subject to the ADA guidelines and to 
state or local historic preservation 
statutes shall consult with the State 
Historic Preservation Officer to 
determine if the planned alteration would 
threaten or destroy the historic 
significance of the facility. 

• Sections 4.2 Through 4.35 
Sections 4.2 through 4.35 contain 

the technical specifications for elements 
and spaces required to be accessible by 
the scoping provisions (sections 4.1 
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through 4.1. 7) and special application 
sections (sections 5 through 10). The 
technical specifications are the same as 
the 1980 version of ANSI A 11 7 .1 
standard, except as noted in the text by 
italics. 

• Sections 5 Through 9 
These are special application sections 

and contain additional requirements for 
restaurants and cafeterias, medical care 
facilities, business and mercantile 
facilities, libraries, and transient lodging. 
For example, at least 5 percent, but not 
less than one, of the fixed tables in a 
restaurant must be accessible. 

In section 7, Business and 
Mercantile, paragraph 7.2 (Sales and 
Service Counters, Teller Windows, 
Information Counters) has been revised 
to provide greater flexibility in new 
construction than did the proposed rule. 
At least one of each type of sales or 
service counter where a cash register is 
located shall be made accessible. 
Accessible counters shall be dispersed 
throughout the facility. At counters such 
as bank teller windows or ticketing 
counters, alternative methods of 
compliance are permitted. A public 
accommodation may lower a portion of 
the counter, provide an auxiliary counter, 
or provide equivalent facilitation through 
such means as installing a folding shelf 
on the front of the counter at an 
accessible height to provide a work 
surface for a person using a wheelchair. 

Section 7.3., Check-out Aisles, 
provides that, in new construction, a 
certain number of each design of check-
out aisle, as listed in a chart based on the 
total number of check-out aisles of each 
design, shall be accessible. The 
percentage of check-outs required to be 
accessible generally ranges from 20% to 
40%. In a newly constructed or altered 
facility with less than 5,000 square feet 
of selling space, at least one of each type 
of check-out aisle must be accessible. In 
altered facilities with 5,000 or more 
square feet of selling space, at least one 
of each design of check-out aisle must be 
made accessible when altered, until the 
number of accessible aisles of each 
design equals the number that would be 
required for new construction. 

• Section 9, Accessible Transient Lodging 
Section 9 addresses two types of 

transient lodging: hotels, motels, inns, 
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boarding houses, dormitories, resorts, and 
other similar places (sections 9.1 through 
9.4); and homeless shelters, halfway 
houses, transient group homes, and other 
social service establishments (section 
9.5). The interplay of the ADA and Fair 
Housing Act with respect to such 
facilities is addressed in the preamble 
discussion of the definition of "place of 
public accommodation" in §36.104. 

The final rule establishes scoping 
requirements for accessibility of newly 
constructed hotels . Four percent of the 
first hundred rooms, and roughly two 
percent of rooms in excess of 100, must 
meet certain requirements for acces-
sibility to persons with mobility or 
hearing impairments, and an additional 
identical percentage must be accessible 
to persons with hearing impairments. An 
additional 1 % of the available rooms 
must be equipped with roll-in showers, 
raising the actual scoping for rooms 
accessible to persons with mobility 
impairments to 5% of the first hundred 
rooms and 3% thereafter. The final 
ADAAG also provides that when a hotel 
is being altered, one fully accessible 
room and one room equipped with visual 
alarms, notification devices, and 
amplified telephones shall be provided 
for each 25 rooms being altered until the 
number of accessible rooms equals that 
required under the new construction 
standard. Accessible rooms must be 
dispersed in a manner that will provide 
persons with disabilities with a choice of 
single or multiple-bed accommodations. 

In new construction, homeless 
shelters and other social service entities 
must comply with ADAAG; at least one 
type of amenity in each common area 
must be accessible. In a facility that is 
not required to have an elevator, it is not 
necessary to provide accessible amenities 
on the inaccessible floors if at least one 
of each type of amenity is provided in 
accessible common areas. The percentage 
of accessible sleeping accommodations 
required is the same as that required for 
other places of transient lodging. 
Requirements for facilities altered for use 
as a homeless shelter parallel the current 
MORAD accessibility requirements for 
leased buildings. A shelter located in an 
altered facility must have at least one 
accessible entrance, accessible sleeping 
accommodations in a number equivalent 
to that established for new construction, 
at least one accessible toilet and bath, at 
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least one accessible common area, and an 
accessible route connecting all accessible 
areas. All accessible areas in a homeless 
shelter in an altered facility may be 
located on one level. 

Section 10, Transportation Facilities 
Section 10 of ADAAG is reserved. 

On March 20, 1991, the ATBCB 
published a supplemental notice of 
proposed rulemaking (56 FR 11874) to 
establish special access requirements for 
transportation facilities. The Department 
anticipates that when the ATBCB issues 
final guidelines for transportation 
facilities, this part will be amended to 
include those provisions. 

Subpart E - Enforcement 
Because the Department of Justice 

does not have authority to establish 
procedures for judicial review and 
enforcement, subpart E generally restates 
the statutory procedures for enforcement. 

Section 36.501 describes the 
procedures for private suits by 
individuals and the judicial remedies 
available. In addition to the language in 
section 308(a)(l) of the Act, §36.501(a) 
of this part includes the language from 
section 204(a) of the Civil Rights Act of 
1964 (42 U.S.C. 2000a-3(a)) which is 
incorporated by reference in the ADA. A 
commenter noted that the proposed rule 
did not include the provision in section 
204(a) allowing the court to appoint an 
attorney for the complainant and 
authorize the commencement of the civil 
action without the payment of fees, costs, 
or security. That provision has been 
included in the final rule. 

Section 308(a)(l) of the ADA 
permits a private suit by an individual 
who has reasonable grounds for believing 
that he or she is "about to be" subjected 
to discrimination in violation of section 
303 of the Act (subpart D of this part), 
which requires that new construction and 
alterations be readily accessible to and 
usable by individuals with disabilities. 
Authorizing suits to prevent construction 
of facilities with architectural barriers 
will avoid the necessity of costly 
retrofitting that might be required if suits 
were not permitted until after the 
facilities were completed. To avoid 
unnecessary suits, this section requires 
that the individual bringing the suit have 
'reasonable grounds" for believing that a 
violation is about to occur, but does not 
require the individual to engage in a 
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futile gesture if he or she has notice that 
a person or organization covered by title 
III of the Act does not intend to comply 
with its provisions. 

Section 36.501 (b) restates the 
provisions of section 308(a)(2) of the 
Act, which states that injunctive relief 
for the failure to remove architectural 
barriers in existing facilities or the 
failure to make new construction and 
alterations accessible "shall include" an 
order to alter these facilities to make 
them readily accessible to and usable by 
persons with disabilities to the extent 
required by title III. The Report of the 
Energy and Commerce Committee notes 
that "an order to make a facility readily 
accessible to and usable by individuals 
with disabilities is mandatory" under this 
standard. H.R. Rep. No. 485, lOlst 
Cong., 2d Sess, pt 4, at 64 (1990). Also, 
injunctive relief shall include, where 
appropriate, requiring the provision of an 
auxiliary aid or service, modification of a 
policy, or provision of alternative 
methods, to the extent required by title 
III of the Act and this part. 

Section 36.502 is based on section 
308(b)(l)(A)(i) of the Act, which provides 
that the Attorney General shall investigate 
alleged violations of title III and 
undertake periodic reviews of compliance 
of covered entities. Although the Act does 
not establish a compre-hensive 
administrative enforcement mechanism for 
investigation and resolu-tion of all 
complaints received, the legislative history 
notes that investigation of alleged 
violations and periodic compliance 
reviews are essential to effective 
enforcement of title III, and that the 
Attorney General is expected to engage in 
active enforcement and to allocate 
sufficient resources to carry out this 
responsibility. Judiciary Report at 67. 

Many commenters argued for 
inclusion of more specific provisions for 
administrative resolution of disputes 
arising under the Act and this part in 
order to promote voluntary compliance 
and avoid the need for litigation. 
Administrative resolution is far more 
efficient and economical than litigation, 
particularly in the early stages of 
implementation of complex legislation 
when the specific requirements of the 
statute are not widely understood. The 
Department has added a new paragraph 
(c) to this section authorizing the Attorney 
General to initiate a compliance review 
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where he or she has reason to believe 
there may be a violation of this rule. 

Section 36.503 describes the 
procedures for suits by the Attorney 
General set out in section 308(b )( 1 )(B) 
of the Act. If the Department has 
reasonable cause to believe that any 
person or group of persons is engaged in 
a pattern or practice of resistance to the 
full enjoyment of any of the rights 
granted by title III or that any person or 
group of persons has been denied any of 
the rights granted by title III and such 
denial raises an issue of general public 
importance, the Attorney General may 
commence a civil action in any 
appropriate United States district court. 
The proposed rule provided for suit by 
the Attorney General "or his or her 
designee." The reference to a "designee" 
has been omitted in the final rule because 
it is unnecessary. The Attorney General 
has delegated enforcement authority 
under the ADA to the Assistant Attorney 
General for Civil Rights. 55 FR 40653 
(October 4, 1990) (to be codified at 28 
CFR 0.50(1).) 

Section 36.504 describes the relief 
that may be granted in a suit by the 
Attorney General under section 308(b)(2) 
of the Act. In such an action, the court 
may grant any equitable relief it 
considers to be appropriate, including 
granting temporary, preliminary, or 
permanent relief, providing an auxiliary 
aid or service, modification of policy or 
alternative method, or making facilities 
readily accessible to and usable by 
individuals with disabilities, to the extent 
required by title III. In addition, a court 
may award such other relief as the court 
considers to be appropriate, including 
monetary damages to persons aggrieved, 
when requested by the Attorney General. 

Furthermore, the court may 
vindicate the public interest by assessing 
a civil penalty against the covered entity 
in an amount not exceeding $50,000 for 
a first violation and not exceeding 
$100,000 for any subsequent violation. 
Section 36.504(b) of the rule adopts the 
standard of section 308(b)(3) of the Act. 
This section makes it clear that, in 
counting the number of previous 
determinations of violations for 
determining whether a "first" or 
"subsequent" violation has occurred, 
determinations in the same action that 
the entity has engaged in more than one 
discriminatory act are to be counted as a 
single violation. A "second violation" 
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would not accrue to that entity until the 
Attorney General brought another suit 
against the entity and the entity was 
again held in violation. Again, all of the 
violations found in the second suit would 
be cumulatively considered as a 
"subsequent violation." 

Section 36.504(c) clarifies that the 
terms "monetary damages" and "other 
relief' do not include punitive damages. 
They do include, however, all forms of 
compensatory damages, including out-of-
pocket expenses and damages for pain 
and suffering. 

Section 36.504(a)(3) is based on 
section 308(b)(2)(C) of the Act, which 
provides that, "to vindicate the public 
interest," a court may assess a civil 
penalty against the entity that has been 
found to be in violation of the Act in 
suits brought by the Attorney General. In 
addition, §36.504(d), which is taken from 
section 308(b )(5) of the Act, further 
provides that, in considering what 
amount of civil penalty, if any, is 
appropriate, the court shall give 
consideration to "any good faith effort or 
attempt to comply with this part." In 
evaluating such good faith, the court 
shall consider "among other factors it 
deems relevant, whether the entity could 
have reasonably anticipated the need for 
an appropriate type of auxiliary aid 
needed to accommodate the unique needs 
of a particular individual with a 
disability." 

The "good faith" standard referred 
to in this section is not intended to imply 
a willful or intentional standard - that 
is, an entity cannot demonstrate good 
faith simply by showing that it did not 
willfully, intentionally, or recklessly 
disregard the law. At the same time, the 
absence of such a course of conduct 
would be a factor a court should weigh 
in determining the existence of good 
faith. 

Section 36.505 states that courts are 
authorized to award attorneys fees , 
including litigation expenses and costs, 
as provided in section 505 of the Act. 
Litigation expenses include items such as 
expert witness fees, travel expenses , etc. 
The Judiciary Committee Report 
specifies that such items are included 
under the rubric of "attorneys fees" and 
not "costs" so that such expenses will be 
assessed against a plaintiff only under 
the standard set forth in Christiansburg 
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Garment Co . v. Equal Employment 
Opportunity Commission, 434 U.S. 412 
(1978). (Judiciary report at 73 .) 

Section 36.506 restates section 513 
of the Act, which encourages use of 
alternative means of dispute resolution. 
Section 36.507 explains that, as provided 
in section 506(e) of the Act, a public 
accommodation or other private entity is 
not excused from compliance with the 
requirements of this part because of any 
failure to receive technical assistance. 

Section 36.305 Effective Date 
In general, title III is effective 18 

months after enactment of the Americans 
with Disabilities Act, i.e., January 26, 
1992. However, there are several 
exceptions to this general rule contained 
throughout title III. Section 36.508 sets 
forth all of these exceptions in one place. 

Paragraph (b) contains the rule on 
civil actions. It states that, except with 
respect to new construction and 
alterations, no civil action shall be 
brought for a violation of this part that 
occurs before July 26, 1992, against 
businesses with 25 or fewer employees 
and gross receipts of $1,000,000 or less; 
and before January 26, 1993, against 
businesses with 10 or fewer employees 
and gross receipts of $500,000 or less. In 
determining what constitutes gross 
receipts , it is appropriate to exclude 
amounts collected for sales taxes. 

Paragraph (c) concerns 
transportation services provided by 
public accommodations not primarily 
engaged in the business of transporting 
people. The 18-month effective date 
applies to all of the transportation 
provisions except those requiring newly 
purchased or leased vehicles to be 
accessible. Vehicles subject to that 
requirement must be accessible to and 
usable by individuals with disabilities if 
the solicitation for the vehicle is made on 
or after August 26, 1990. 

Subpart F -Certification of State Labs or 
Local Building Codes 

Subpart F establishes procedures to 
implement section 308(b)(l)(A)(ii) of the 
Act, which provides that , on the 
application of a state or local 
government, the Attorney General may 
certify that a state law or local building 
code or simi lar ordinance meets or 
exceeds the minimum accessibility 
requirements of the Act. In enforcement 
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proceedings, this certification will ( 
constitute rebuttable evidence that the 
law or code meets or exceeds the ADA's 
requirements. 

Three significant changes, further 
explained below, were made from the 
proposed subpart, in response to 
comments. First, the state or local 
jurisdiction is required to hold a public 
hearing on its proposed request for 
certification and to submit to the 
Department, as part of the information 
and materials in support of a request for 
certification, a transcript of the hearing. 
Second, the time allowed for interested 
persons and organizations to comment on 
the request filed with the Department 
(§36.605(a)(J)) has been changed from 
30 to 60 days. Finally, a new §36.608, 
Guidance concerning model codes, has 
been added. 

Section 36.601 establishes the 
definitions to be used for purposes of 
this subpart. Two of the definitions have 
been modified, and a definition of 
"model code" has been added. First, in 
response to a comment, a reference to a 
code "or part thereof' has been added to 
the definition of "code." The purpose of 
this addition is to clarify that an entire ( 
code need not be submitted if only part 
of it is relevant to accessibility , or if the 
jurisdiction seeks certification of only 
some of the portions that concern 
accessibility . The Department does not 
intend to encourage "piecemeal" requests 
for certification by a single jurisdiction. 
In fact, the Department expects that in 
some cases, rather than certifying 
portions of a particular code and refusing 
to certify others, it may notify a 
submitting jurisdiction of deficiencies 
and encourage a reapplication that cures 
those deficiencies, so that the entire code 
can be certified eventually . Second, the 
definition of "submitting official" has 
been modified. The proposed rule 
defined the submitting official to be the 
state or local official who has principal 
responsibility for administration of a 
code. Commenters pointed out that in 
some cases more than one code within 
the same jurisdiction is relevant for 
purposes of certification. It was also 
suggested that the Department allow a 
state to submit a single application on 
behalf of the state , as well as on behalf 
of any local jurisdictions required to 
follow the state accessibility ( 
requirements . Consistent with these \ 
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comments, the Department has added to 
the definition language clarifying that the 
official can be one authorized to submit a 
code on behalf of a jurisdiction. 

A definition of "model code" has 
been added in light of new §36.608. 

Most commenters generally 
approved of the proposed certification 
process. Some approved of what they 
saw as the Department's attempt to bring 
state and local codes into alignment with 
the ADA. A state agency said that this 
section will be the backbone of the 
intergovernmental cooperation essential 
if the accessibility provisions of the ADA 
are to be effective. 

Some comments disapproved of the 
proposed process as timeconsuming and 
laborious for the Department, although 
some of these comments pointed out that, 
if the Attorney General certified model 
codes on which state and local codes are 
based, many perceived problems would 
be alleviated. (This point is further 
addressed by new §36.608.) 

Many of the comments received 
from business organizations, as well as 
those from some individuals and 
disability rights groups, addressed the 
relationship of the ADA requirements 
and their enforcement, to existing state 
and local codes and code enforcement 
systems. These commenters urged the 
Department to use existing code-making 
bodies for interpretations of the ADA, 
and to actively participate in the 
integration of the ADA into the text of 
the national model codes that are adopted 
by state and local enforcement agencies. 
These issues are discussed in preamble 
section 36.406 under General comments . 

Many commenters urged the 
Department to evaluate or certify the 
entire code enforcement system 
(including any process for hearing 
appeals from builders of denials by the 
building code official of requests for 
variances, waivers, or modifications). 
Some urged that certification not be 
allowed in jurisdictions where waivers 
can be granted, unless there is a clearly 
identified decision-making process, with 
written rulings and notice to affected 
parties of any waiver or modification 
request. One commenter urged 
establishment of a dispute resolution 
mechanism, providing for interpretation 
(usually through a building official) and 
an administrative appeals mechanism 
(generally called Boards of Appeal, 

Thompson Publishing Group, Inc. 

Appendix Ill 

Boards of Construction Appeals, or 
Boards of Review), before certification 
could be granted. 

The Department thoroughly 
considered these proposals but has 
declined to provide for certification of 
processes of enforcement or 
administration of state and local codes. 
The statute clearly authorizes the 
Department to certify the codes 
themselves for equivalency with the 
statute; it would be ill-advised for the 
Department at this point to inquire 
beyond the face of the code and written 
interpretations of it. It would be 
inappropriate to require those 
jurisdictions that grant waivers or 
modifications to establish certain 
procedures before they can apply for 
certification, or to insist that no 
deviations can be permitted. In fact, the 
Department expects that many 
jurisdictions will allow slight variations 
from a particular code, consistent with 
ADAAG itself. ADAAG includes in §2.2 
a statement allowing departures from 
particular requirements where 
substantially equivalent or greater access 
and usability is provided. Several 
sections specifically allow for alternative 
methods providing equivalent facilitation 
and, in some cases, provide examples. 
(See, e.g., section 4.31.9, Text 
Telephones; section 7.2(2) (iii), Sales and 
Service Counters.) Section 4.1.6 includes 
less stringent requirements that are 
permitted in alterations, in certain 
circumstances. 

However, in an attempt to ensure 
that it does not certify a code that in 
practice has been or will be applied in a 
manner that defeats its equivalency with 
the ADA, the Department will require 
that the submitting official include, with 
the application for certification, any 
relevant manuals, guides, or any other 
interpretive information issued that 
pertain to the code. (§36.603(c)(l).) The 
requirement that this information be 
provided is in addition to the NPRM's 
requirement that the official provide any 
pertinent formal opinions of the state 
Attorney General or the chief legal 
officer of the jurisdiction. 

The first step in the certification 
process is a request for certification, filed 
by a "submitting official" (§36.603). The 
Department will not accept requests for 
certification until after January 26, 1992, 
the effective date of this part. The 
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Department received numerous comments 
from individuals and organizations 
representing a variety of interests, urging 
that the hearing required to be held by 
the Assistant Attorney General in 
Washington, DC, after a preliminary 
determination of equivalency 
(§36.605(a)(2)), be held within the state 
or locality requesting certification, in 
order to facilitate greater participation by 
all interested parties. While the 
Department has not modified the 
requirement that it hold a hearing in 
Washington, it has added a new 
subparagraph 36.603(b)(3) requiring a 
hearing within the state or locality before 
a request for certification is filed. The 
hearing must be held after adequate 
notice to the public and must be on the 
record; a transcript must be provided 
with the request for certification. This 
procedure will insure input from the 
public at the state or local level and will 
also insure a Washington, DC, hearing as 
mentioned in the legislative history. 

The request for certification, along 
with supporting documents (§36.603(c)), 
must be filed in duplicate with the office 
of the Assistant Attorney General for 
Civil Rights. The Assistant Attorney 
General may request further information. 
The request and supporting materials will 
be available for public examination at the 
office of the Assistant Attorney General 
and at the office of the state or local 
agency charged with administration and 
enforcement of the code. The submitting 
official must publish public notice of the 
request for certification. 

Next, under §36.604, the Assistant 
Attorney General's office will consult 
with the ATBCB and make a preliminary 
determination to either ( 1) find that the 
code is equivalent (make a "preliminary 
determination of equivalency") or (2) 
deny certification. The next step depends 
on which of these preliminary 
determinations is made. 

If the preliminary determination is to 
find equivalency, the Assistant Attorney 
General, under §36.605, will inform the 
submitting official in writing of the 
preliminary determination and publish a 
notice in the Federal Register informing 
the public of the preliminary 
determination and inviting comment for 
60 days. (This time period has been 
increased from 30 days in light of public 
comment pointing out the need for more 
time within which to evaluate the code.) 
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After considering the information 
received in response to the comments, 
the Department will hold an hearing in 
Washington. This hearing will not be 
subject to the formal requirements of the 
Administrative Procedure Act. In fact, 
this requirement could be satisfied by a 
meeting with interested parties. After the 
hearing, the Assistant Attorney General's 
office will consult again with the 
A TBCB and make a final determination 
of equivalency or a final determination to 
deny the request for certification, with a 
notice of the determination published in 
the Federal Register. 

If the preliminary determination is to 
deny certification, there will be no 
hearing (§36.606). The Department will 
notify the submitting official of the 
preliminary determination, and may 
specify how the code could be modified 
in order to receive a preliminary 
determination of equivalency. The 
Department will allow at least 15 days 
for the submitting official to submit 
relevant material in opposition to the 
preliminary denial. If none is received, 
no further action will be taken. If more 
information is received, the Department 
will consider it and make either a final 
decision to deny certification or a 
preliminary determination of 
equivalency. If at that stage the Assistant 
Attorney General makes a preliminary 
determination of equivalency, the hearing 
procedures set out in §36.605 will be 
followed. 

Section 36.607 addresses the effect 
of certification. First, certification will 
only be effective concerning those 
features or elements that are both (1) 
covered by the certified code and (2) 
addressed by the regulations against 
which they are being certified. For 
example, if children's facilities are not 
addressed by the Department's standards, 
and the building in question is a private 
elementary school, certification will not 
be effective for those features of the 
building to be used by children. And if 
the Department's regulations addressed 
equipment but the local code did not, a 
building's equipment would not be 
covered by the certification. 

In addition, certification will be 
effective only for the particular edition of 
the code that is certified. Amendments 
will not automatically be considered 
certified, and a submitting official will 
need to reapply for certification of the 
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changed or additional provisions. 
Certification will not be effective in 

those situations where a state or local 
building code official allows a facility to 
be constructed or altered in a manner that 
does not follow the technical or scoping 
provisions of the certified code. Thus, if 
an official either waives an accessible 
element or feature or allows a change 
that does not provide equivalent 
facilitation, the fact that the Department 
has certified the code itself will not stand 
as evidence that the facility has been 
constructed or altered in accordance with 
the minimum accessibility requirements 
of the ADA. The Department's 
certification of a code is effective only 
with respect to the standards in the code; 
it is not to be interpreted to apply to a 
state or local government's application of 
the code. The fact that the Department 
has certified a code with provisions 
concerning waivers, variances, or 
equivalent facilitation shall not be 
interpreted as an endorsement of actions 
taken pursuant to those provisions. 

The final rule includes a new 
§36.608 concerning model codes. It was 
drafted in response to concerns raised by 
numerous commenters, many of which 
have been discussed under General 
comments (§36.406). It is intended to 
assist in alleviating the difficulties posed 
by attempting to certify possibly tens of 
thousands of codes. It is included in 
recognition of the fact that many codes 
are based on, or incorporate, model or 
consensus standards developed by 
nationally recognized organizations (e.g., 
the American National Standards 
Institute (ANSI); Building Officials and 
Code Administrators (BOCA) 
International; Council of American 
Building Officials (CABO) and its Board 
for the Coordination of Model Codes 
(BCMC); Southern Building Code 
Congress International (SBCCI)). While 
the Department will not certify or 
"precertify" model codes, as urged by 
some commenters, it does wish to 
encourage the continued viability of the 
consensus and model code process 
consistent with the purposes of the ADA. 

The new section therefore allows an 
authorized representative of a private 
entity responsible for developing a model 
code to apply to the Assistant Attorney 
General for review of the code. The 
review process will be informal and will 
not be subject to the procedures of 

August 1991 

28 C.F.R. Part 36 

§§36.602 through 36.607. The result of 
the review will take the form of guidance 
from the Assistant Attorney General as to 
whether and in what respects the model 
code is consistent with the ADA's 
requirements. The guidance will not be 
binding on any entity or on the 
Department; it will assist in evaluations 
of individual state or local codes and 
may serve as a basis for establishing 
priorities for consideration of individual 
codes. The Department anticipates that 
this approach will foster further 
cooperation among various government 
levels, the private entities developing 
standards, and individuals with 
disabilities. 

List of Subjects in 28 CFR Part 36 
Administrative practice and 

procedure, Alcoholism, Americans with 
disabilities, Buildings, Business and 
industry, Civil rights, Consumer 
protection, Drug abuse, Handicapped, 
Historic preservation, Reporting and 
recordkeeping requirements. 

By the authority vested in me as 
Attorney General by 28 U.S.C. 509, 510, 
5 U.S.C. 301, and section 306(b) of the 
Americans with Disabilities Act, Public 
Law 101-336, and for the reasons set 
forth in the preamble, Chapter I of title 
28 of the Code of Federal Regulations is 
amended by adding a new part 36 to read 
as follows: 

PART 36 - NONDISCRIMINATION 
ON THE BASIS OF DISABILITY BY 
PUBLIC ACCOMMODATIONS AND IN 
COMMERCIAL FACILITIES 

Subpart A - General 
Sec. 
36.101 Purpose. 
36.102 Application. 
36.103 Relationship to other laws. 
36.104 Definitions. 
36.105-36.200 [Reserved] 

Subpart B - General Requirements 
36.201 General. 
36.202 Activities. 
36.203 Integrated settings. 
36.204 Administrative methods. 
36.205 Association. 
36.206 Retaliation or coercion. 
36.207 Places of public 

accommodations located in 
private residences. 
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36.208 
36.209 
36.210 
36.211 

Direct threat. 
Illegal use of drugs. 
Smoking. 
Maintenance of accessible 
features . 

36.212 Insurance. 
36.213 Relationship of subpart B to 

subparts C and D of this part. 
36.214-36.300 [Reserved] 

Subpart C - Specific Requirements 
36.301 Eligibility criteria. 
36.302 Modifications in policies, 

36.303 
36.304 
36.305 
36.306 
36.307 
36.308 
36.309 
36.310 

practices, or procedures. 
Auxiliary aids and services. 
Removal of barriers. 
Alternatives to barrier removal. 
Personal devices and services. 
Accessible or special goods. 
Seating in assembly areas. 
Examinations and courses. 
Transportation provided by 
public accommodations. 

36.311-36.400 [Reserved] 

Subpart D - New Construction and 
Alterations 

36.401 
36.402 
36.403 
36.404 
36.405 

36.406 

New construction. 
Alterations. 
Alterations: Path of travel. 
Alterations: Elevator exemption. 
Alterations: Historic 
preservation. 
Standards for new construction 
and alterations. 

36.407-36.500 [Reserved] 

Subpart E - Enforcement 
36.501 Private suits. 
36.502 Investigations and compliance 

36.503 
36.504 
36.505 
36.506 

reviews. 
Suit by the Attorney General. 
Relief. 
Attorneys fees. 
Alternative means of dispute 
resolution. 

36.507 Effect of unavailability of 
technical assistance. 

36.508 Effective date. 
36.509-36.600 [Reserved] 

Subpart F - Certification of State 
Laws or Local Building 
Codes 

36.601 
36.602 
36.603 

36.604 

Definitions. 
General rule. 
Filing a request for 
certification. 
Preliminary determination. 
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36.605 Procedure following preliminary 
determination of equivalency. 

36.606 Procedure following preliminary 
denial of certification. 

36.607 Effect of certification. 
36.608 Guidance concerning model 

codes. 
36.609-36.999 [Reserved] 

*Appendix A to Part 36 - Standards 
for Accessible Design 

Appendix B to Part 36 - Preamble to 
Regulation on Nondiscrimination on 
the Basis of Disability by Public 
Accommodations and in Commercial 
Facilities (Published July 26, 1991) 

Authority: 5 U.S.C. 301; 28 U.S.C. 
509, 510; Pub. L. 101 -336, 42 U.S.C. 
12186. 

Subpart A - General 

§36.101 Purpose. 
The purpose of this part is to 

implement title III of the Americans with 
Disabilities Act of 1990 (42 U.S.C. 
12181), which prohibits discrimination 
on the basis of disability by public 
accommodations and requires places of 
public accommodation and commercial 
facilities to be designed, constructed, and 
altered in compliance with the 
accessibility standards established by this 
part. 

§36.102 Application. 
(a) General. This part applies to any -
( 1) Public accommodation; 
(2) Commercial facility ; or 
(3) Private entity that offers 

examinations or courses related to 
applications, licensing, certification, or 
credentialing for secondary or 
postsecondary education, professional, or 
trade purposes. 

(b) Public accommodations. (1) The 
requirements of this part applicable to 
public accommodations are set forth in 
subparts B, C, and D of this part. 

(2) The requirements of subparts B 
and C of this part obligate a public 
accommodation only with respect to the 
operations of a place of public 
accommodation. 

(3) The requirements of subpart D of 
this part obligate a public accommodation 
only with respect to -

Public Accommodations 

(i) A facility used as, or designed or 
constructed for use as, a place of public 
accommodation; or 

(ii) A facility used as , or designed 
and constructed for use as, a commercial 
facility. 

(c) Commercial facilities. The 
requirements of this part applicable to 
commercial facilities are set forth in 
subpart D of this part. 

(d) Examinations and courses. The 
requirements of this part applicable to 
private entities that offer examinations or 
courses as specified in paragraph (a) of 
this section are set forth in §36.309. 

(e) Exemptions and exclusions. This 
part does not apply to any private club 
(except to the extent that the facilities of 
the private club are made available to 
customers or patrons of a place of public 
accommodation), or to any religious 
entity or public entity. 

§36.103 Relationship to other laws. 
(a) Rule of interpretation. Except as 

otherwise provided in this part, this part 
shall not be construed to apply a lesser 
standard than the standards applied under 
title V of the Rehabilitation Act of 1973 
(29 U.S .C. 791) or the regulations issued 
by federal agencies pursuant to that title. 

(b) Section 504. This part does not 
affect the obligations of a recipient of 
federal financial assistance to comply with 
the requirements of section 504 of the 
Rehabilitation Act of 1973 (29 U.S.C. 
794) and regulations issued by federal 
agencies implementing section 504. 

(c) Other laws. This part does not 
invalidate or limit the remedies, rights, 
and procedures of any other federal laws, 
or state or local laws (including state 
common law) that provide greater or 
equal protection for the rights of 
individuals with disabilities or 
individuals associated with them. 

§36.104 Definitions. 
For purposes of this part, the term -
Act means the Americans with 

Disabilities Act of 1990 (Pub. L. 101-
336, 104 Stat. 327, 42 U.S.C. 12101-
12213 and 47 U.S .C. 225 and 611) . 

Commerce means travel, trade, 
traffic, commerce, transportation, or 
communication -

(1) Among the several states; 
(2) Between any foreign country or 

any territory or possession and any state; 
or 

*Editor's Note: The Standards for Accessible Design (ADAAG) are reprinted in Appendix IV of the ADA Compliance Guide. 
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(3) Between points in the same state 
but through another state or foreign 
country. 

Commercial facilities means 
facilities -

(1) Whose operations will affect 
commerce; 

(2) That are intended for nonresi-
dential use by a private entity; and 

(3) That are not -
(i) Facilities that are covered or 

expressly exempted from coverage under 
the Fair Housing Act of 1968, as 
amended (42 U.S.C. 3601-3631); 

(ii) Aircraft; or 
(iii) Railroad locomotives, railroad 

freight cars, railroad cabooses, commuter 
or intercity passenger rail cars (including 
coaches, dining cars, sleeping cars, 
lounge cars, and food service cars), any 
other railroad cars described in section 
242 of the Act or covered under title II 
of the Act, or railroad rights-of-way. For 
purposes of this definition, "rail'' and 
"railroad" have the meaning given the 
term "railroad" in section 202(e) of the 
Federal Railroad Safety Act of 1970 ( 45 
U.S.C. 43l(e)). 

Current illegal use of drugs means 
illegal use of drugs that occurred recently 
enough to justify a reasonable belief that 
a person's drug use is current or that 
continuing use is a real and ongoing 
problem. 

Disability means, with respect to an 
individual, a physical or mental 
impairment that substantially limits one 
or more of the major life activities of 
such individual; a record of such an 
impairment; or being regarded as having 
such an impairment. 

( 1) The phrase physical or mental 
impairment means -

(i) Any physiological disorder or 
condition, cosmetic disfigurement, or 
anatomical loss affecting one or more of 
the following body systems: 
neurological; musculoskeletal; special 
sense organs; respiratory, including 
speech organs; cardiovascular; 
reproductive; digestive; genitourinary; 
hemic and lymphatic; skin; and 
endocrine; 

(ii) Any mental or psychological 
disorder such as mental retardation, 
organic brain syndrome, emotional or 
mental illness, and specific learning 
disabilities; 

(iii) The phrase physical or mental 
impairment includes, but is not limited 
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to, such contagious and noncontagious 
diseases and conditions as orthopedic, 
visual, speech, and hearing impairments, 
cerebral palsy, epilepsy, muscular 
dystrophy, multiple sclerosis, cancer, 
heart disease, diabetes, mental 
retardation, emotional illness, specific 
learning disabilities, HIV disease 
(whether symptomatic or asymptomatic), 
tuberculosis, drug addiction, and 
alcoholism; 

(iv) The phrase physical or mental 
impairment does not include 
homosexuality or bisexuality. 

(2) The phrase major life activities 
means functions such as caring for one's 
self, performing manual tasks, walking, 
seeing, hearing, speaking, breathing, 
learning, and working. 

(3) The phrase has a record of such 
an impairment means has a history of, or 
has been misclassified as having, a 
mental or physical impairment that 
substantially limits one or more major 
life activities. 

(4) The phrase is regarded as having 
an impairment means -

(i) Has a physical or mental 
impairment that does not substantially 
limit major life activities but that is 
treated by a private entity as constituting 
such a limitation; 

(ii) Has a physical or mental 
impairment that substantially limits major 
life activities only as a result of the 
attitudes of others toward such 
impairment; or 

(iii) Has none of the impairments 
defined in paragraph (1) of this definition 
but is treated by a private entity as 
having such an impairment. 

(5) The term disability does not 
include -

(i) Transvestism, transsexualism, 
pedophilia, exhibitionism, voyeurism, 
gender identity disorders not resulting 
from physical impairments, or other 
sexual behavior disorders; 

(ii) Compulsive gambling, 
kleptomania, or pyromania; or 

(iii) Psychoactive substance use 
disorders resulting from current illegal 
use of drugs. 

Drug means a controlled substance, 
as defined in schedules I through V of 
section 202 of the Controlled Substances 
Act (21 U.S.C. 812). 

Facility means all or any portion of 
buildings, structures, sites, complexes, 
equipment, rolling stock or other 
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conveyances, roads, walks, passageways, 
parking lots, or other real or personal 
property, including the site where the 
building, property, structure, or 
equipment is located. 

Illegal use of drugs means the use of 
one or more drugs, the possession or 
distribution of which is unlawful under 
the Controlled Substances Act (21 U.S.C. 
812). The term "illegal use of drugs" 
does not include the use of a drug taken 
under supervision by a licensed health 
care professional, or other uses 
authorized by the Controlled Substances 
Act or other provisions of federal law. 

Individual with a disability means a 
person who has a disability. The term 
"individual with a disability" does not 
include an individual who is currently 
engaging in the illegal use of drugs, 
when the private entity acts on the basis 
of such use. 

Place of public accommodation 
means a facility, operated by a private 
entity, whose operations affect commerce 
and fall within at least one of the 
following categories -

(1) An inn, hotel, motel, or other 
place of lodging, except for an 
establishment located within a building 
that contains not more than five rooms 
for rent or hire and that is actually 
occupied by the proprietor of the 
establishment as the residence of the 
proprietor; 

(2) A restaurant, bar, or other 
establishment serving food or drink; 

(3) A motion picture house, theater, 
concert hall, stadium, or other place of 
exhibition or entertainment; 

(4) An auditorium, convention 
center, lecture hall, or other place of 
public gathering; 

(5) A bakery, grocery store, clothing 
store, hardware store, shopping center, or 
other sales or rental establishment; 

(6) A laundromat, dry-cleaner, bank, 
barber shop, beauty shop, travel service, 
shoe repair service, funeral parlor, gas 
station, office of an accountant or 
lawyer, pharmacy, insurance office, 
professional office of a health care 
provider, hospital, or other service 
establishment; 

(7) A terminal, depot, or other 
station used for specified public 
transportation; 

(8) A museum, library, gallery, or 
other place of public display or 
collection; 
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(9) A park, zoo, amusement park, or 
other place of recreation; 

(10) A nursery, elementary, 
secondary, undergraduate, or 
postgraduate private school, or other 
place of education; 

(11) A day care center, senior 
citizen center, homeless shelter, food 
bank, adoption agency, or other social 
service center establishment; and 

(12) A gymnasium, health spa, 
bowling alley, golf course, or other place 
of exercise or recreation. 

Private club means a private club or 
establishment exempted from coverage 
under title II of the Civil Rights Act of 
1964 (42 U.S.C. 2000a(e)). 

Private entity means a person or 
entity other than a public entity. 

Public accommodation means a 
private entity that owns, leases (or leases 
to), or operates a place of public 
accommodation. 

Public entity means -
(I) Any state or local government; 
(2) Any department, agency, special 

purpose district, or other instrumentality 
of a state or states or local government; 
and 

(3) The National Railroad Passenger 
Corporation, and any commuter authority 
(as defined in section I 03(8) of the Rail 
Passenger Service Act). (45 U.S.C. 541) 

Qualified interpreter means an 
interpreter who is able to interpret 
effectively, accurately and impartially 
both receptively and expressively, using 
any necessary specialized vocabulary. 

Readily achievable means easily 
accomplishable and able to be carried out 
without much difficulty or expense. In 
determining whether an action is readily 
achievable factors to be considered 
include -

(1) The nature and cost of the action 
needed under this part; 

(2) The overall financial resources 
of the site or sites involved in the action; 
the number of persons employed at the 
site; the effect on expenses and 
resources; legitimate safety requirements 
that are necessary for safe operation, 
including crime prevention measures; or 
the impact otherwise of the action upon 
the operation of the site; 

(3) The geographic separateness, and 
the administrative or fiscal relationship 
of the site or sites in question to any 
parent corporation or entity; 
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( 4) If applicable, the overall 
financial resources of any parent 
corporation or entity; the overall size of 
the parent corporation or entity with 
respect to the number of its employees; 
the number, type, and location of its 
facilities; and 

(5) If applicable, the type of 
operation or operations of any parent 
corporation or entity, including the 
composition, structure, and functions of 
the workforce of the parent corporation 
or entity. 

Religious entity means a religious 
organization, including a place of worship. 

Service animal means any guide 
dog, signal dog, or other animal 
individually trained to do work or 
perform tasks for the benefit of an 
individual with a disability, including, 
but not limited to, guiding individuals 
with impaired vision, alerting individuals 
with impaired hearing to intruders or 
sounds, providing minimal protection or 
rescue work, pulling a wheelchair, or 
fetching dropped items. 

Specified public transportation 
means transportation by bus, rail, or any 
other conveyance (other than by aircraft) 
that provides the general public with 
general or special service (including 
charter service) on a regular and 
continuing basis. 

State means each of the several 
states, the District of Columbia, the 
Commonwealth of Puerto Rico, Guam, 
American Samoa, the Virgin Islands, the 
Trust Territory of the Pacific Islands, and 
the Commonwealth of the Northern 
Mariana Islands. 

Undue burden means significant 
difficulty or expense. In determining 
whether an action would result in an 
undue burden, factors to be considered 
include -

(1) The nature and cost of the action 
needed under this part; 

(2) The overall financial resources 
of the site or sites involved in the action; 
the number of persons employed at the 
site; the effect on expenses and 
resources; legitimate safety requirements 
that are necessary for safe operation, 
including crime prevention measures; or 
the impact otherwise of the action upon 
the operation of the site; 

(3) The geographic separateness, and 
the administrative or fiscal relationship 
of the site or sites in question to any 
parent corporation or entity; 
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( 4) If applicable, the overall 
financial resources of any parent 
corporation or entity; the overall size of 
the parent corporation or entity with 
respect to the number of its employees; 
the number, type, and location of its 
facilities; and 

(5) If applicable, the type of 
operation or operations of any parent 
corporation or entity, including the 
composition, structure, and functions of 
the workforce of the parent corporation 
or entity. 

§§36.105-36.200 [Reserved] 

Subpart B - General Requirements 

§36.201 General. 
(a) Prohibition of discrimination . No 

individual shall be discriminated against 
on the basis of disability in the full and 
equal enjoyment of the goods, services, 
facilities, privileges, advantages, or 
accommodations of any place of public 
accommodation by any private entity 
who owns, leases (or leases to), or 
operates a place of public 
accommodation. 

(b) Landlord and tenant 
responsibilities. Both the landlord who 
owns the building that houses a place of 
public accommodation and the tenant 
who owns or operates the place of public 
accommodation are public 
accommodations subject to the 
requirements of this part. As between the 
parties, allocation of responsibility for 
complying with the obligations of this 
part may be determined by lease or other 
contract. 

§36.202 Activities. 
(a) Denial of participation. A public 

accommodation shall not subject an 
individual or class of individuals on the 
basis of a disability or disabilities of 
such individual or class, directly, or 
through contractual, licensing, or other 
arrangements, to a denial of the 
opportunity of the individual or class to 
participate in or benefit from the goods, 
services, facilities, privileges, 
advantages, or accommodations of a 
place of public accommodation. 

(b) Participation in unequal benefit. 
A public accommodation shall not afford 
an individual or class of individuals, on 
the basis of a disability or disabilities of 
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such individual or class, directly, or 
through contractual, licensing, or other 
arrangements, with the opportunity to 
participate in or benefit from a good, 
service, facility, privilege, advantage, or 
accommodation that is not equal to that 
afforded to other individuals. 

(c) Separate benefit. A public 
accommodation shall not provide an 
individual or class of individuals, on the 
basis of a disability or disabilities of 
such individual or class, directly, or 
through contractual, licensing, or other 
arrangements with a good, service, 
facility, privilege, advantage, or 
accommodation that is different or 
separate from that provided to other 
individuals, unless such action is 
necessary to provide the individual or 
class of individuals with a good, service, 
facility, privilege, advantage, or 
accommodation, or other opportunity that 
is as effective as that provided to others. 

(d) Individual or class of 
individuals. For purposes of paragraphs 
(a) through (c) of this section, the term 
"individual or class of individuals" refers 
to the clients or customers of the public 
accommodation that enters into the 
contractual, licensing, or other 
arrangement. 

§36.203 Integrated settings. 
(a) General. A public 

accommodation shall afford goods, 
services, facilities, privileges, 
advantages, and accommodations to an 
individual with a disability in the most 
integrated setting appropriate to the 
needs of the individual. 

(b) Opportunity to participate. 
Notwithstanding the existence of separate 
or different programs or activities 
provided in accordance with this subpart, 
a public accommodation shall not deny 
an individual with a disability an 
opportunity to participate in such 
programs or activities that are not 
separate or different. 

(c) Accommodations and services. 
( 1) Nothing in this part shall be 
construed to require an individual with a 
disability to accept an accommodation, 
aid, service, opportunity, or benefit 
available under this part that such 
individual chooses not to accept. 

(2) Nothing in the Act or this part 
authorizes the representative or guardian 
of an individual with a disability to 
decline food, water, medical treatment, or 
medical services for that individual. 
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§36.204 Administrative methods. 
A public accommodation shall not, 

directly or through contractual or other 
arrangements, utilize standards or criteria 
or methods of administration that have 
the effect of discriminating on the basis 
of disability, or that perpetuate the 
discrimination of others who are subject 
to common administrative control. 

§36.205 Association. 
A public accommodation shall not 

exclude or otherwise deny equal goods, 
services, facilities, privileges, 
advantages, accommodations, or other 
opportunities to an individual or entity 
because of the known disability of an 
individual with whom the individual or 
entity is known to have a relationship or 
association. 

§36.206 Retaliation or coercion. 
(a) No private or public entity shall 

discriminate against any individual 
because that individual has opposed any 
act or practice made unlawful by this 
part, or because that individual made a 
charge, testified, assisted, or participated 
in any manner in an investigation, 
proceeding, or hearing under the Act or 
this part. 

(b) No private or public entity shall 
coerce, intimidate, threaten, or interfere 
with any individual in the exercise or 
enjoyment of, or on account of his or her 
having exercised or enjoyed, or on 
account of his or her having aided or 
encouraged any other individual in the 
exercise or enjoyment of, any right 
granted or protected by the Act or this 
part. 

( c) Illustrations of conduct 
prohibited by this section include, but are 
not limited to: 

(1) Coercing an individual to deny 
or limit the benefits, services, or 
advantages to which he or she is entitled 
under the Act or this part; 

(2) Threatening, intimidating, or 
interfering with an individual with a 
disability who is seeking to obtain or use 
the goods, services, facilities, privileges, 
advantages, or accommodations of a 
public accommodation; 

(3) Intimidating or threatening any 
person because that person is assisting or 
encouraging an individual or group 
entitled to claim the rights granted or 
protected by the Act or this part to 
exercise those rights; or 
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( 4) Retaliating against any person 
because that person has participated in 
any investigation or action to enforce the 
Act or this part. 

§36.207 Places of public 
accommodation located in private 
residences. 

(a) When a place of public 
accommodation is located in a private 
residence, the portion of the residence 
used exclusively as a residence is not 
covered by this part, but that portion 
used exclusively in the operation of the 
place of public accommodation or that 
portion used both for the place of public 
accommodation and for residential 
purposes is covered by this part. 

(b) The portion of the residence 
covered under paragraph (a) of this 
section extends to those elements used to 
enter the place of public accommodation, 
including the homeowner's front 
sidewalk, if any, the door or entryway, 
and hallways; and those portions of the 
residence, interior or exterior, available 
to or used by customers or clients, 
including restrooms. 

§36.208 Direct threat. 
(a) This part does not require a 

public accommodation to permit an 
individual to participate in or benefit 
from the goods, services, facilities, 
privileges, advantages and 
accommodations of that public 
accommodation when that individual 
poses a direct threat to the health or 
safety of others. 

(b) Direct threat means a significant 
risk to the health or safety of others that 
cannot be eliminated by a modification 
of policies, practices, or procedures, or 
by the provision of auxiliary aids or 
services. 

(c) In determining whether an 
individual poses a direct threat to the 
health or safety of others, a public 
accommodation must make an 
individualized assessment, based on 
reasonable judgment that relies on 
current medical knowledge or on the best 
available objective evidence, to ascertain: 
the nature, duration, and severity of the 
risk; the probability that the potential 
injury will actually occur; and whether 
reasonable modifications of policies, 
practices, or procedures will mitigate the 
risk. 
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§36.209 Illegal use of drugs. 
(a) General. (1) Except as provided 

in paragraph (b) of this section, this part 
does not prohibit discrimination against 
an individual based on that individual's 
current illegal use of drugs. 

(2) A public accommodation shall 
not discriminate on the basis of illegal 
use of drugs against an individual who is 
not engaging in current illegal use of 
drugs and who -

(i) Has successfully completed a 
supervised drug rehabilitation program or 
has otherwise been rehabilitated 
successfully; 

(ii) Is participating in a supervised 
rehabilitation program; or 

(iii) Is erroneously regarded as 
engaging in such use. 

(b) Health and drug rehabilitation 
services. (1) A public accommodation 
shall not deny health services, or services 
provided in connection with drug 
rehabilitation, to an individual on the 
basis of that individual's current illegal 
use of drugs, if the individual is 
otherwise entitled to such services. 

(2) A drug rehabilitation or 
treatment program may deny 
participation to individuals who engage 
in illegal use of drugs while they are in 
the program. 

(c) Drug testing. (1) This part does 
not prohibit a public accommodation 
from adopting or administering 
reasonable policies or procedures, 
including but not limited to drug testing, 
designed to ensure that an individual who 
formerly engaged in the illegal use of 
drugs is not now engaging in current 
illegal use of drugs. 

(2) Nothing in this paragraph (c) 
shall be construed to encourage, prohibit, 
restrict, or authorize the conducting of 
testing for the illegal use of drugs. 

§36.210 Smoking. 
This part does not preclude the 

prohibition of, or the imposition of 
restrictions on, smoking in places of 
public accommodation. 

§36.211 Maintenance of accessible 
features. 

(a) A public accommodation shall 
maintain in operable working condition 
those features of facilities and equipment 
that are required to be readily accessible 
to and usable by persons with disabilities 
by the Act or this part. 
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(b) This section does not prohibit 
isolated or temporary interruptions in 
service or access due to maintenance or 
repairs. 

§36.212 Insurance. 
(a) This part shall not be construed 

to prohibit or restrict -
(l) An insurer, hospital or medical 

service company, health maintenance 
organization, or any agent, or entity that 
administers benefit plans, or similar 
organizations from underwriting risks, 
classifying risks, or administering such 
risks that are based on or not inconsistent 
with state law; or 

(2) A person or organization covered 
by this part from establishing, 
sponsoring, observing or administering 
the terms of a bona fide benefit plan that 
are based on underwriting risks, 
classifying risks, or administering such 
risks that are based on or not inconsistent 
with state law; or 

(3) A person or organization covered 
by this part from establishing, 
sponsoring, observing or administering 
the terms of a bona fide benefit plan that 
is not subject to state laws that regulate 
insurance. 

(b) Paragraphs (a) (1), (2), and (3) 
of this section shall not be used as a 
subterfuge to evade the purposes of the 
Act or this part. 

(c) A public accommodation shall 
not refuse to serve an individual with a 
disability because its insurance company 
conditions coverage or rates on the 
absence of individuals with disabilities. 

§36.213 Relationship of subpart B 
to subparts C and D of this part. 

Subpart B of this part sets forth the 
general principles of nondiscrimination 
applicable to all entities subject to this 
part. Subparts C and D of this part 
provide guidance on the application of 
the statute to specific situations. The 
specific provisions, including the 
limitations on those provisions, control 
over the general provisions in 
circumstances where both specific and 
general provisions apply. 

§§36.214-36.300 [Reserved] 

Subpart C - Specific Requirements 

§36.301 Eligibility criteria. 
(a) General. A public 

accommodation shall not impose or apply 
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eligibility criteria that screen out or tend 
to screen out an individual with a 
disability or any class of individuals with 
disabilities from fully and equally 
enjoying any goods, services, facilities, 
privileges, advantages, or 
accommodations, unless such criteria can 
be shown to be necessary for the 
provision of the goods, services, 
facilities, privileges, advantages, or 
accommodations being offered. 

(b) Safety. A public accommodation 
may impose legitimate safety 
requirements that are necessary for safe 
operation. Safety requirements must be 
based on actual risks and not on mere 
speculation, stereotypes, or 
generalizations about individuals with 
disabilities. 

(c) Charges. A public 
accommodation may not impose a 
surcharge on a particular individual with 
a disability or any group of individuals 
with disabilities to cover the costs of 
measures, such as the provision of 
auxiliary aids, barrier removal, 
alternatives to barrier removal, and 
reasonable modifications in policies, 
practices, or procedures, that are required 
to provide that individual or group with 
the nondiscriminatory treatment required 
by the Act or this part. 

§36.302 Modifications in policies, 
practices, or procedures. 

(a) General. A public 
accommodation shall make reasonable 
modifications in policies, practices, or 
procedures, when the modifications are 
necessary to afford goods, services, 
facilities, privileges, advantages, or 
accommodations to individuals with 
disabilities, unless the public 
accommodation can demonstrate that 
making the modifications would 
fundamentally alter the nature of the 
goods, services, facilities, privileges, 
advantages, or accommodations. 

(b) Specialties - (1) General. A 
public accommodation may refer an 
individual with a disability to another 
public accommodation, if that individual 
is seeking, or requires, treatment or 
services outside of the referring public 
accommodation's area of specialization, 
and if, in the normal course of its 
operations, the referring public 
accommodation would make a similar 
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referral for an individual without a 
disability who seeks or requires the same 
treatment or services. 

(2) Illustration - medical 
specialties. A health care provider may 
refer an individual with a disability to 
another provider, if that individual is 
seeking, or requires, treatment or services 
outside of the referring provider's area of 
specialization, and if the referring 
provider would make a similar referral 
for an individual without a disability who 
seeks or requires the same treatment or 
services. A physician who specializes in 
treating only a particular condition 
cannot refuse to treat an individual with 
a disability for that condition, but is not 
required to treat the individual for a 
different condition. 

(c) Service animals - (1) General. 
Generally, a public accommodation shall 
modify policies, practices, or procedures 
to permit the use of a service animal by 
an individual with a disability. 

(2) Care or supervision of service 
animals. Nothing in this part requires a 
public accommodation to supervise or 
care for a service animal. 

(d) Check-out aisles. A store with 
check-out aisles shall ensure that an 
adequate number of accessible check-out 
aisles are kept open during store hours, 
or shall otherwise modify its policies and 
practices, in order to ensure that an 
equivalent level of convenient service is 
provided to individuals with disabilities 
as is provided to others. If only one 
check-out aisle is accessible, and it is 
generally used for express service, one 
way of providing equivalent service is to 
allow persons with mobility impairments 
to make all their purchases at that aisle. 

§36.303 Auxiliary aids and services. 
(a) General . A public 

accommodation shall take those steps 
that may be necessary to ensure that no 
individual with a disability is excluded, 
denied services, segregated or otherwise 
treated differently than other individuals 
because of the absence of auxiliary aids 
and services, unless the public 
accommodation can demonstrate that 
taking those steps would fundamentally 
alter the nature of the goods, services, 
facilities, privileges, advantages, or 
accommodations being offered or would 
result in an undue burden, i.e., significant 
difficulty or expense. 
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(b) Examples. The term "auxiliary 
aids and services" includes -

(I) Qualified interpreters, notetakers, 
computer-aided transcription services, 
written materials, telephone handset 
amplifiers, assistive listening devices, 
assistive listening systems, telephones 
compatible with hearing aids, closed 
caption decoders, open and closed 
captioning, telecommunications devices 
for deaf persons (TDD's), videotext 
displays, or other effective methods of 
making aurally delivered materials 
available to individuals with hearing 
impairments; 

(2) Qualified readers, taped texts, 
audio recordings, Brailled materials, 
large print materials, or other effective 
methods of making visually delivered 
materials available to individuals with 
visual impairments; 

(3) Acquisition or modification of 
equipment or devices; and 

(4) Other similar services and 
actions. 

(c) Effective communication. A 
public accommodation shall furnish 
appropriate auxiliary aids and services 
where necessary to ensure effective 
communication with individuals with 
disabilities. 

(d) Telecommunication devices for 
the deaf (TDD ' s). (I) A public 
accommodation that offers a customer, 
client, patient, or participant the 
opportunity to make outgoing telephone 
calls on more than an incidental 
convenience basis shall make available, 
upon request, a TDD for the use of an 
individual who has impaired hearing or a 
communication disorder. 

(2) This part does not require a 
public accommodation to use a TDD for 
receiving or making telephone calls 
incident to its operations. 

(e) Closed caption decoders. Places 
of lodging that provide televisions in five 
or more guest rooms and hospitals that 
provide televisions for patient use shall 
provide, upon request, a means for 
decoding captions for use by an 
individual with impaired hearing. 

(f) Alternatives. If provision of a 
particular auxiliary aid or service by a 
public accommodation would result in a 
fundamental alteration in the nature of 
the goods, services, facilities, privileges, 
advantages, or accommodations being 
offered or in an undue burden, i.e., 
significant difficulty or expense, the 
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public accommodation shall provide an 
alternative auxiliary aid or service, if one 
exists, that would not result in an 
alteration or such burden but would 
nevertheless ensure that, to the maximum 
extent possible, individuals with 
disabilities receive the goods, services, 
facilities, privileges, advantages, or 
accommodations offered by the public 
accommodation. 

§36.304 Removal of barriers. 
(a) General. A public 

accommodation shall remove 
architectural barriers in existing facilities, 
including communication barriers that are 
structural in nature, where such removal 
is readily achievable, i.e., easily 
accomplishable and able to be carried out 
without much difficulty or expense. 

(b) Examples. Examples of steps to 
remove barriers include, but are not 
limited to, the following actions -

(I) Installing ramps; 
(2) Making curb cuts in sidewalks 

and entrances; 
(3) Repositioning shelves; 
(4) Rearranging tables, chairs, 

vending machines, display racks, and 
other furniture; 

(5) Repositioning telephones; 
(6) Adding raised markings on 

elevator control buttons; 
(7) Installing flashing alarm lights; 
(8) Widening doors; 
(9) Installing offset hinges to widen 

doorways; 
( 10) Eliminating a turnstile or 

providing an alternative accessible path; 
(11) Installing accessible door 

hardware; 
(12) Installing grab bars in toilet 

stalls; 
(13) Rearranging toilet partitions to 

increase maneuvering space; 
( 14) Insulating lavatory pipes under 

sinks to prevent burns; 
( 15) Installing a raised toilet seat; 
(16) Installing a full-length 

bathroom mirror; 
(17) Repositioning the paper towel 

dispenser in a bathroom; 
(18) Creating designated accessible 

parking spaces; 
(19) Installing an accessible paper 

cup dispenser at an existing inaccessible 
water fountain; 

(20) Removing high pile, low 
density carpeting; or 
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(21) Installing vehicle hand controls. 
(c) Priorities. A public accommoda-

tion is urged to take measures to comply 
with the barrier removal requirements of 
this section in accordance with the 
following order of priorities. 

(1) First, a public accommodation 
should take measures to provide access 
to a place of public accommodation from 
public sidewalks, parking, or public 
transportation. These measures include, 
for example, installing an entrance ramp, 
widening entrances, and providing 
accessible parking spaces. 

(2) Second, a public accommodation 
should take measures to provide access 
to those areas of a place of public 
accommodation where goods and 
services are made available to the public. 
These measures include, for example, 
adjusting the layout of display racks, 
rearranging tables, providing Brailled and 
raised character signage, widening doors, 
providing visual alarms, and installing 
ramps. 

(3) Third, a public accommodation 
should take measures to provide access 
to restroom facilities. These measures 
include, for example, removal of 
obstructing furniture or vending 
machines, widening of doors, installation 
of ramps, providing accessible signage, 
widening of toilet stalls, and installation 
of grab bars. 

(4) Fourth, a public accommodation 
should take any other measures necessary 
to provide access to the goods, services, 
facilities, privileges, advantages, or 
accommodations of a place of public 
accommodation. 

(d) Relationship to alterations 
requirements of subpart D of this part. 
(1) Except as provided in paragraph 
(d)(2) of this section, measures taken to 
comply with the barrier removal 
requirements of this section shall comply 
with the applicable requirements for 
alterations in §36.402 and §§36.404-
36.406 of this part for the element being 
altered. The path of travel requirements 
of §36.403 shall not apply to measures 
taken solely to comply with the barrier 
removal requirements of this section. 

(2) If, as a result of compliance with 
the alterations requirements specified in 
paragraph (d)(l) of this section, the 
measures required to remove a barrier 
would not be readily achievable, a public 
accommodation may take other readily 
achievable measures to remove the 
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barrier that do not fully comply with the 
specified requirements. Such measures 
include, for example, providing a ramp 
with a steeper slope or widening a 
doorway to a narrower width than that 
mandated by the alterations requirements. 
No measure shall be taken, however, that 
poses a significant risk to the health or 
safety of individuals with disabilities or 
others. 

(e) Portable ramps. Portable ramps 
should be used to comply with this 
section only when installation of a 
permanent ramp is not readily 
achievable. In order to avoid any 
significant risk to the health or safety of 
individuals with disabilities or others in 
using portable ramps, due consideration 
shall be given to safety features such as 
nonslip surfaces, railings, anchoring, and 
strength of materials. 

(f) Selling or serving space. The 
rearrangement of temporary or movable 
structures, such as furniture, equipment, 
and display racks is not readily 
achievable to the extent that it results in 
a significant loss of selling or serving 
space. 

(g) Limitation on barrier removal 
obligations. (1) The requirements for 
barrier removal under §36.304 shall not 
be interpreted to exceed the standards for 
alterations in subpart D of this part. 

(2) To the extent that relevant 
standards for alterations are not provided 
in subpart D of this part, then the 
requirements of §36.304 shall not be 
interpreted to exceed the standards for 
new construction in subpart D of this 
part. 

(3) This section does not apply to 
rolling stock and other conveyances to 
the extent that §36.310 applies to rolling 
stock and other conveyances. 

§36.305 Alternatives to barrier 
removal. 

(a) General. Where a public 
accommodation can demonstrate that 
barrier removal is not readily achievable, 
the public accommodation shall not fail 
to make its goods, services, facilities, 
privileges, advantages, or 
accommodations available through 
alternative methods, if those methods are 
readily achievable. 

(b) Examples. Examples of 
alternatives to barrier removal include, 
but are not limited to, the following 
actions -
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(1) Providing curb service or home 
delivery; 

(2) Retrieving merchandise from 
inaccessible shelves or racks; 

(3) Relocating activities to 
accessible locations; 

(c) Multiscreen cinemas. If it is not 
readily achievable to remove barriers to 
provide access by persons with mobility 
impairments to all of the theaters of a 
multiscreen cinema, the cinema shall 
establish a film rotation schedule that 
provides reasonable access for 
individuals who use wheelchairs to all 
films. Reasonable notice shall be 
provided to the public as to the location 
and time of accessible showings. 

§36.306 Personal devices and 
services. 

This part does not require a public 
accommodation to provide its customers, 
clients, or participants with personal 
devices, such as wheelchairs; 
individually prescribed devices, such as 
prescription eyeglasses or hearing aids; 
or services of a personal nature including 
assistance in eating, toileting, or 
dressing. 

§36.307 Accessible or special 
goods. 

(a) This part does not require a 
public accommodation to alter its 
inventory to include accessible or special 
goods that are designed for, or facilitate 
use by, individuals with disabilities. 

(b) A public accommodation shall 
order accessible or special goods at the 
request of an individual with disabilities, 
if, in the normal course of its operation, 
it makes special orders on request for 
unstocked goods, and if the accessible or 
special goods can be obtained from a 
supplier with whom the public 
accommodation customarily does 
business. 

(c) Examples of accessible or special 
goods include items such as Brailled 
versions of books, books on audio 
cassettes, closed-captioned video tapes, 
special sizes or lines of clothing, and 
special foods to meet particular dietary 
needs. 

§36.308 Seating in assembly areas. 
(a) Existing facilities. (1) To the 

extent that it is readily achievable, a 
public accommodation in assembly areas 
shall -
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(i) Provide a reasonable number of 
wheelchair seating spaces and seats with 
removable aisle-side arm rests; and 

(ii) Locate the wheelchair seating 
spaces so that they -

(A) Are dispersed throughout the 
seating area; 

(B) Provide lines of sight and choice 
of admission prices comparable to those 
for members of the general public; 

(C) Adjoin an accessible route that 
also serves as a means of egress in case 
of emergency; and 

(D) Permit individuals who use 
wheelchairs to sit with family members 
or other companions. 

(2) If removal of seats is not readily 
achievable, a public accommodation shall 
provide, to the extent that it is readily 
achievable to do so, a portable chair or 
other means to permit a family member 
or other companion to sit with an 
individual who uses a wheelchair. 

(3) The requirements of paragraph 
(a) of this section shall not be interpreted 
to exceed the standards for alterations in 
subpart D of this part. 

(b) New construction and 
alterations. The provision and location of 
wheelchair seating spaces in newly 
constructed or altered assembly areas 
shall be governed by the standards for 
new construction and alterations in 
subpart D of this part. 

§36.309 Examinations and courses. 
(a) General. Any private entity that 

offers examinations or courses related to 
applications, licensing, certification, or 
credentialing for secondary or 
postsecondary education, professional, or 
trade purposes shall offer such 
examinations or courses in a place and 
manner accessible to persons with 
disabilities or offer alternative accessible 
arrangements for such individuals. 

(b) Examinations. (1) Any private 
entity offering an examination covered 
by this section must assure that -

(i) The examination is selected and 
administered so as to best ensure that, 
when the examination is administered to 
an individual with a disability that 
impairs sensory, manual, or speaking 
skills, the examination results accurately 
reflect the individual's aptitude or 
achievement level or whatever other 
factor the examination purports to 
measure, rather than reflecting the 
individual's impaired sensory, manual, or 
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speaking skills (except where those skills 
are the factors that the examination 
purports to measure); 

(ii) An examination that is designed 
for individuals with impaired sensory, 
manual, or speaking skills is offered at 
equally convenient locations, as often, 
and in as timely a manner as are other 
examinations; and 

(iii) The examination is administered 
in facilities that are accessible to 
individuals with disabilities or alternative 
accessible arrangements are made. 

(2) Required modifications to an 
examination may include changes in the 
length of time permitted for completion 
of the examination and adaptation of the 
manner in which the examination is 
given. 

(3) A private entity offering an 
examination covered by this section shall 
provide appropriate auxiliary aids for 
persons with impaired sensory, manual, 
or speaking skills, unless that private 
entity can demonstrate that offering a 
particular auxiliary aid would 
fundamentally alter the measurement of 
the skills or knowledge the examination 
is intended to test or would result in an 
undue burden. Auxiliary aids and 
services required by this section may 
include taped examinations, interpreters 
or other effective methods of making 
orally delivered materials available to 
individuals with hearing impairments, 
Brailled or large print examinations and 
answer sheets or qualified readers for 
individuals with visual impairments or 
learning disabilities, transcribers for 
individuals with manual impairments, 
and other similar services and actions. 

(4) Alternative accessible 
arrangements may include, for example, 
provision of an examination at an 
individual's home with a proctor if 
accessible facilities or equipment are 
unavailable. Alternative arrangements 
must provide comparable conditions to 
those provided for nondisabled 
individuals. 

(c) Courses. (1) Any private entity 
that offers a course covered by this 
section must make such modifications to 
that course as are necessary to ensure 
that the place and manner in which the 
course is given are accessible to 
individuals with disabilities. 

(2) Required modifications may 
include changes in the length of time 
permitted for the completion of the 
course, substitution of specific 
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requirements, or adaptation of the 
manner in which the course is conducted 
or course materials are distributed. 

(3) A private entity that offers a 
course covered by this section shall 
provide appropriate auxiliary aids and 
services for persons with impaired 
sensory, manual, or speaking skills, 
unless the private entity can demonstrate 
that offering a particular auxiliary aid or 
service would fundamentally alter the 
course or would result in an undue 
burden. Auxiliary aids and services 
required by this section may include 
taped texts, interpreters or other effective 
methods of making orally delivered 
materials available to individuals with 
hearing impairments, Brailled or large 
print texts or qualified readers for 
individuals with visual impairments and 
learning disabilities, classroom 
equipment adapted for use by individuals 
with manual impairments, and other 
similar services and actions. 

(4) Courses must be administered in 
facilities that are accessible to 
individuals with disabilities or alternative 
accessible arrangements must be made. 

(5) Alternative accessible 
arrangements may include, for example, 
provision of the course through 
videotape, cassettes, or prepared notes. 
Alternative arrangements must provide 
comparable conditions to those provided 
for nondisabled individuals. 

§36.31 O Transportation provided by 
public accommodations. 

(a) General. (1) A public 
accommodation that provides 
transportation services, but that is not 
primarily engaged in the business of 
transporting people, is subject to the 
general and specific provisions in 
subparts B, C, and D of this part for its 
transportation operations, except as 
provided in this section. 

(2) Examples. Transportation 
services subject to this section include, 
but are not limited to, shuttle services 
operated between transportation terminals 
and places of public accommodation, 
customer shuttle bus services operated by 
private companies and shopping centers, 
student transportation systems, and 
transportation provided within 
recreational facilities such as stadiums, 
zoos, amusement parks, and ski resorts. 

(b) Barrier removal. A public 
accommodation subject to this section 
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shall remove transportation barriers in 
existing vehicles and rail passenger cars 
used for transporting individuals (not 
including barriers that can only be 
removed through the retrofitting of 
vehicles or rail passenger cars by the 
installation of a hydraulic or other lift) 
where such removal is readily 
achievable. 

(c) Requirements for vehicles and 
systems. A public accommodation subject 
to this section shall comply with the 
requirements pertaining to vehicles and 
transportation systems in the regulations 
issued by the Secretary of Transportation 
pursuant to section 306 of the Act. 

§§36.311-36.400 [Reserved] 

Subpart D - New Construction and 
Alterations 

§36.401 New construction. 
(a) General. (I) Except as provided 

in paragraphs (b) and (c) of this section, 
discrimination for purposes of this part 
includes a failure to design and construct 
facilities for first occupancy after January 
26, 1993, that are readily accessible to 
and usable by individuals with 
disabilities. 

(2) For purposes of this section, a 
facility is designed and constructed for 
first occupancy after January 26, 1993, 
only-

(i) If the last application for a 
building permit or permit extension for 
the facility is certified to be complete, by 
a state, County, or local government after 
January 26, 1992 (or, in those 
jurisdictions where the government does 
not certify completion of applications, if 
the last application for a building permit 
or permit extension for the facility is 
received by the state, county, or local 
government after January 26, 1992); and 

(ii) If the first certificate of 
occupancy for the facility is issued after 
January 26, 1993. 

(b) Commercial facilities located in 
private residences. (I) When a 
commercial facility is located in a private 
residence, the portion of the residence 
used exclusively as a residence is not 
covered by this subpart, but that portion 
used exclusively in the operation of the 
commercial facility or that portion used 
both for the commercial facility and for 
residential purposes is covered by the 
new construction and alterations 
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requirements of this subpart. 
(2) The portion of the residence 

covered under paragraph (b )(I) of this 
section extends to those elements used to 
enter the commercial facility, including 
the homeowner's front sidewalk, if any, 
the door or entryway, and hallways; and 
those portions of the residence, interior 
or exterior, available to or used by 
employees or visitors of the commercial 
facility, including restrooms. 

(c) Exception for structural 
impracticability. (1) Full compliance 
with the requirements of this section is 
not required where an entity can 
demonstrate that it is structurally 
impracticable to meet the requirements. 
Full compliance will be considered 
structurally impracticable only in those 
rare circumstances when the unique 
characteristics of terrain prevent the 
incorporation of accessibility features. 

(2) If full compliance with this 
section would be structurally 
impracticable, compliance with this 
section is required to the extent that it is 
not structurally impracticable. In that 
case, any portion of the facility that can 
be made accessible shall be made 
accessible to the extent that it is not 
structurally impracticable. 

(3) If providing accessibility in 
conformance with this section to 
individuals with certain disabilities (e.g., 
those who use wheelchairs) would be 
structurally impracticable, accessibility 
shall nonetheless be ensured to persons 
with other types of disabilities (e.g., 
those who use crutches or who have 
sight, hearing, or mental impairments) in 
accordance with this section. 

(d) Elevator exemption. (1) For 
purposes of this paragraph (d) -

(i) Professional office of a health 
care provider means a location where a 
person or entity regulated by a state to 
provide professional services related to 
the physical or mental health of an 
individual makes such services available 
to the public. The facility housing the 
"professional office of a health care 
provider" only includes floor levels 
housing at least one health care provider, 
or any floor level designed or intended 
for use by at least one health care 
provider. 

(ii) Shopping center or shopping 
mall means -

(A) A building housing five or more 
sales or rental establishments; or 
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(B) A series of buildings on a 
common site, either under common 
ownership or common control or 
developed either as one project or as a 
series of related projects, housing five or 
more sales or rental establishments. For 
purposes of this section, places of public 
accommodation of the types listed in 
paragraph (5) of the definition of "place 
of public accommodation" in section 
§ 36.104 are considered sales or rental 
establishments. The facility housing a 
"shopping center or shopping mall" only 
includes floor levels housing at least one 
sales or rental establishment, or any floor 
level designed or intended for use by at 
least one sales or rental establishment. 

(2) This section does not require the 
installation of an elevator in a facility 
that is less than three stories or has less 
than 3000 square feet per story, except 
with respect to any facility that houses 
one or more of the following: 

(i) A shopping center or shopping 
mall, or a professional office of a health 
care provider. 

(ii) A terminal, depot, or other 
station used for specified public 
transportation, or an airport passenger 
terminal. In such a facility, any area 
housing passenger services, including 
boarding and debarking, loading and 
unloading, baggage claim, dining 
facilities, and other common areas open 
to the public, must be on an accessible 
route from an accessible entrance. 

(3) The elevator exemption set forth 
in this paragraph (d) does not obviate or 
limit, in any way the obligation to 
comply with the other accessibility 
requirements established in paragraph (a) 
of this section. For example, in a facility 
that houses a shopping center or 
shopping mall, or a professional office of 
a health care provider, the floors that are 
above or below an accessible ground 
floor and that do not house sales or 
rental establishments or a professional 
office of a health care provider, must 
meet the requirements of this section but 
for the elevator. 

§36.402 Alterations. 
(a) General. (1) Any alteration to a 

place of public accommodation or a 
commercial facility, after January 26, 
1992, shall be made so as to ensure that, 
to the maximum extent feasible, the 
altered portions of the facility are readily 
accessible to and usable by individuals 
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with disabilities, including individuals 
who use wheelchairs. 

(2) An alteration is deemed to be 
undertaken after January 26, 1992, if the 
physical alteration of the property begins 
after that date. 

(b) Alteration. For the purposes of 
this part, an alteration is a change to a 
place of public accommodation or a 
commercial facility that affects or could 
affect the usability of the building or 
facility or any part thereof. 

(1) Alterations include, but are not 
limited to, remodeling, renovation, 
rehabilitation, reconstruction, historic 
restoration, changes or rearrangement in 
structural parts or elements, and changes 
or rearrangement in the plan 
configuration of walls and full-height 
partitions. Normal maintenance, 
reroofing, painting or wallpapering, 
asbestos removal, or changes to 
mechanical and electrical systems are not 
alterations unless they affect the usability 
of the building or facility. 

(2) If existing elements, spaces, or 
common areas are altered, then each such 
altered element, space, or area shall 
comply with the applicable provisions of 
appendix A to this part. 

(c) To the maximum extent feasible. 
The phrase "to the maximum extent 
feasible," as used in this section, applies 
to the occasional case where the nature 
of an existing facility makes it virtually 
impossible to comply fully with 
applicable accessibility standards through 
a planned alteration. In these 
circumstances, the alteration shall 
provide the maximum physical 
accessibility feasible. Any altered 
features of the facility that can be made 
accessible shall be made accessible. If 
providing accessibility in conformance 
with this section to individuals with 
certain disabilities (e.g., those who use 
wheelchairs) would not be feasible, the 
facility shall be made accessible to 
persons with other types of disabilities 
(e.g., those who use crutches, those who 
have impaired vision or hearing, or those 
who have other impairments). 

§36.403 Alterations: Path of travel. 
(a) General. An alteration that 

affects or could affect the usability of or 
access to an area of a facility that 
contains a primary function shall be 
made so as to ensure that, to the 
maximum extent feasible, the path of 
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travel to the altered area and the 
restrooms, telephones, and drinking 
fountains serving the altered area, are 
readily accessible to and usable by 
individuals with disabilities, including 
individuals who use wheelchairs, unless 
the cost and scope of such alterations is 
disproportionate to the cost of the overall 
alteration. 

(b) Primary function. A "primary 
function" is a major activity for which 
the facility is intended. Areas that 
contain a primary function include, but 
are not limited to, the customer services 
lobby of a bank, the dining area of a 
cafeteria, the meeting rooms in a 
conference center, as well as offices and 
other work areas in which the activities 
of the public accommodation or other 
private entity using the facility are 
carried out. Mechanical rooms, boiler 
rooms, supply storage rooms, employee 
lounges or locker rooms, janitorial 
closets, entrances, corridors, and 
restrooms are not areas containing a 
primary function. 

(c) Alterations to an area containing 
a primary function. (1) Alterations that 
affect the usability of or access to an 
area containing a primary function 
include, but are not limited to -

(i) Remodeling merchandise display 
areas or employee work areas in a 
department store; 

(ii) Replacing an inaccessible floor 
surface in the customer service or 
employee work areas of a bank; 

(iii) Redesigning the assembly line 
area of a factory; or 

(iv) Installing a computer center in 
an accounting firm. 

(2) For the purposes of this section, 
alterations to windows, hardware, 
controls, electrical outlets, and signage 
shall not be deemed to be alterations that 
affect the usability of or access to an 
area containing a primary function. 

(d) Landlord/tenant: If a tenant is 
making alterations as defined in §36.402 
that would trigger the requirements of 
this section, those alterations by the 
tenant in areas that only the tenant 
occupies do not trigger a path of travel 
obligation upon the landlord with respect 
to areas of the facility under the 
landlord's authority, if those areas are 
not otherwise being altered. 

(e) Path of travel. (1) A "path of 
travel" includes a continuous, 
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unobstructed way of pedestrian passage 
by means of which the altered area may 
be approached, entered, and exited, and 
which connects the altered area with an 
exterior approach (including sidewalks, 
streets, and parking areas), an entrance to 
the facility, and other parts of the 
facility. 

(2) An accessible path of travel may 
consist of walks and sidewalks, curb 
ramps and other interior or exterior 
pedestrian ramps; clear floor paths 
through lobbies, corridors, rooms, and 
other improved areas; parking access 
aisles; elevators and lifts; or a 
combination of these elements. 

(3) For the purposes of this part, the 
term "path of travel" also includes the 
restrooms, telephones, and drinking 
fountains serving the altered area. 

(f) Disproportionality. ( 1) 
Alterations made to provide an accessible 
path of travel to the altered area will be 
deemed disproportionate to the overall 
alteration when the cost exceeds 20% of 
the cost of the alteration to the primary 
function area. 

(2) Costs that may be counted as 
expenditures required to provide an 
accessible path of travel may include: 

(i) Costs associated with providing 
an accessible entrance and an accessible 
route to the altered area, for example, the 
cost of widening doorways or installing 
ramps; 

(ii) Costs associated with making 
restrooms accessible, such as installing 
grab bars, enlarging toilet stalls, 
insulating pipes, or installing accessible 
faucet controls; 

(iii) Costs associated with providing 
accessible telephones, such as relocating 
the telephone to an accessible height, 
installing amplification devices, or 
installing a telecommunications device 
for deaf persons (TDD); 

(iv) Costs associated with relocating 
an inaccessible drinking fountain. 

(g) Duty to provide accessible 
features in the event of 
disproportionality. (1) When the cost of 
alterations necessary to make the path of 
travel to the altered area fully accessible 
is disproportionate to the cost of the 
overall alteration, the path of travel shall 
be made accessible to the extent that it 
can be made accessible without incurring 
disproportionate costs. 

(2) In choosing which accessible 
elements to provide, priority should be 
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given to those elements that will provide 
the greatest access, in the following 
order: 

(i) An accessible entrance; 
(ii) An accessible route to the 

altered area; 
(iii) At least one accessible restroom 

for each sex or a single unisex restroom; 
(iv) Accessible telephones; 
(v) Accessible drinking fountains; 

and 
(vi) When possible, additional 

accessible elements such as parking, 
storage, and alarms. 

(h) Series of smaller alterations. (1) 
The obligation to provide an accessible 
path of travel may not be evaded by 
performing a series of small alterations 
to the area served by a single path of 
travel if those alterations could have 
been performed as a single undertaking. 

(2) (i) If an area containing a 
primary function has been altered without 
providing an accessible path of travel to 
that area, and subsequent alterations of 
that area, or a different area on the same 
path of travel, are undertaken within 
three years of the original alteration, the 
total cost of alterations to the primary 
function areas on that path of travel 
during the preceding three year period 
shall be considered in determining 
whether the cost of making that path of 
travel acsessible is disproportionate. 

(ii) Only alterations undertaken after 
January 26, 1992, shall be considered in 
determining if the cost of providing an 
accessible path of travel is 
disproportionate to the overall cost of the 
alterations. 

§36.404 Alterations: Elevator 
exemption. 

(a) This section does not require the 
installation of an elevator in an altered 
facility that is Jess than three stories or 
has less than 3,000 square feet per story, 
except with respect to any facility that 
houses a shopping center, a shopping 
mall, the professional office of a health 
care provider, a terminal, depot, or other 
station used for specified public 
transportation, or an airport passenger 
terminal. 

( 1) For the purposes of this section, 
"professional office of a health care 
provider" means a location where a 
person or entity regulated by a state to 
provide professional services related to 
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the physical or mental health of an 
individual makes such services available 
to the public. The facility that houses a 
"professional office of a health care 
provider" only includes floor levels 
housing by at least one health care 
provider, or any floor level designed or 
intended for use by at least one health 
care provider. 

(2) For the purposes of this section, 
shopping center or shopping mall 
means-

(i) A building housing five or more 
sales or rental establishments; or 

(ii) A series of buildings on a 
common site, connected by a common 
pedestrian access route above or below 
the ground floor, that is either under 
common ownership or common control 
or developed either as one project or as a 
series of related projects, housing five or 
more sales or rental establishments . For 
purposes of this section, places of public 
accommodation of the types listed in 
paragraph (5) of the definition of "place 
of public accommodation" in §36.104 are 
considered sales or rental establishments. 
The facility housing a "shopping center 
or shopping mall" only includes floor 
levels housing at least one sales or rental 
establishment, or any floor level designed 
or intended for use by at least one sales 
or rental establishment. 

(b) The exemption provided in 
paragraph (a) of this section does not 
obviate or limit in any way the obligation 
to comply with the other accessibility 
requirements established in this subpart. 
For example, alterations to floors above 
or below the accessible ground floor 
must be accessible regardless of whether 
the altered facility has an elevator. 

§36.405 Alterations: Historic 
preservation. 

(a) Alterations to buildings or 
facilities that are eligible for listing in 
the National Register of Historic Places 
under the National Historic Preservation 
Act (16 U.S.C. 470 et seq.), or are 
designated as historic under state or local 
law, shall comply to the maximum extent 
feasible with section 4.1.7 of appendix A 
to this part. 

(b) If it is determined under the 
procedures set out in section 4.1.7 of 
appendix A that it is not feasible to 
provide physical access to an historic 
property that is a place of public 
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accommodation in a manner that will not 
threaten or destroy the historic 
significance of the building or facility, 
alternative methods of access shall be 
provided pursuant to the requirements of 
subpart C of this part. 

§36.406 Standards for new 
construction and alterations. 

(a) New construction and alterations 
subject to this part shall comply with the 
standards for accessible design published 
as appendix A to this part (ADAAG). 

(b) The chart in the appendix to this 
section provides guidance to the user in 
reading appendix A to this part (ADAAG) 
together with subparts A through D of 
this part, when determining requirements 
for a particular facility. 

Appendix to §36.406 
This chart has no effect for purposes 

of compliance or enforcement. It does not 
necessarily provide complete or 
mandatory information. 

Subparts A·D ADAAG 

Application , 36.102(b)(3) : 1, 2, 3, 4.1.1. 
General. public 

accommodations. 
36.102(c) : 

commercial facilities. 
36.102(e) : public 

entities. 
36.103 (other laws). 
36.401 ("for first 

occupancy"). 
36 .402(a) 

(alterations) . 
Definitions ... 36.104: commercial 3.5 Definitions 

facilities, facility , including, 
place of public addition, 
accommodation , alteration , 
private club , public building , 
accommodation, element, 
public entity, facility , 
religious space, story. 
entity. 

36.401 (d)(1 )( ii), 
36.404(a)(2): 
shopping center or 
shopping mall. 

36.401 (d)(1 )(i) , 4.1.6(j) , 
36 .404(a)(1 ): technical 
professional office infeasibility. 
of a health care 
provider. 

36.402 : alteration ; 
usability. 

36.402(c): to the 
maximum extent 
feasible. 

New 36.401 (a) General. 4.1.2. 
Construction : 
General. .. 36.401(b) 4.1.3. 

Commercial 
facilities in private 
residences . 

36.207 Places of public 
accommodation in 
private residences . 
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Subparts A-D 
Work Areas .......................................... . 
Structural 

Imprac-
ticability. 

36.401 (c) ... 

ADAAG 
4.1.1(3). 
4.1.1(5)(a). 

Elevator 
Exemption. 

36.401 (d).......... ............. 4.1.3(5) . 

Other 
Exceptions. 

Alterat ions : 
General. 

36.404 .... ........ .............. . 

36.401 (b): 
commercial facilities 
in private 
residences. 

4.1.1 (5), 
4.1.3(5) and 
throughout. 

36.402...... .......... .......... 4.1.6(1 ). 
Alterations 

Affecting 
an Area 

36.403. ..... .................. .. 4.1.6(2) . 

Containing 
A Primary 
Function ; 
Path of 
Travel ; 
Dispropor-
tionality. 

Alterations: .......... 4.1.6(3) 
Special 
Technical 
Provisions. 

Additions ... .... .. 36.401 -36.405 4.1.5. 
Historic 36.405.... .... 4.1. 7. 

Preserva-
ti on. 

Technical 
Provisions. 

Restaurants 
and 
Cafeterias. 

Medical Care 
Facilities. 

4.2 through 
4.35. 

5. 

6. 

Business and 
Mercantile 

.... ..... ...... ..... .... 7. 

Libraries .................................. . 8. 
Transient 

Lodging 
(Hotels, 

.............................. ... 9 . 

Homeless 
Shelters, 
Etc.) 

Transportation 
Facilities. 

§§36.407-36.500 [Reserved] 

Subpart E - Enforcement 

§36.501 Private suits. 

[10, 
Reserved] . 

(a) General. Any person who is 
being subjected to discrimination on the 
basis of disability in violation of the Act 
or this part or who has reasonable 
grounds for believing that such person is 
about to be subjected to discrimination in 
violation of section 303 of the Act or 
subpart D of this part may institute a 
civil action for preventive relief, 
including an application for a permanent 
or temporary injunction, restraining order, 
or other order. Upon timely application, 
the court may, in its discretion, permit 
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the Attorney General to intervene in the 
civil action if the Attorney General or his 
or her designee certifies that the case is 
of general public importance. Upon 
application by the complainant and in 
such circumstances as the court may 
deem just, the court may appoint an 
attorney for such complainant and may 
authorize the commencement of the civil 
action without the payment of fees, costs, 
or security. Nothing in this section shall 
require a person with a disability to 
engage in a futile gesture if the person 
has actual notice that a person or 
organization covered by title III of the 
Act or this part does not intend to 
comply with its provisions. 

(b) Injunctive relief. In the case of 
violations of §36.304, §36.308, 
§36.310(b), §36.401, §36.402, §36.403, 
and §36.405 of this part, injunctive relief 
shall include an order to alter facilities to 
make such facilities readily accessible to 
and usable by individuals with disabili-
ties to the extent required by the Act or 
this part. Where appropriate, injunctive 
relief shall also include requiring the 
provision of an auxiliary aid or service, 
modification of a policy, or provision of 
alternative methods, to the extent 
required by the Act or this part. 

§36.502 Investigations and 
compliance reviews. 

(a) The Attorney General shall 
investigate alleged violations of the Act 
or this part. 

(b) Any individual who believes that 
he or she or a specific class of persons 
has been subjected to discrimination 
prohibited by the Act or this part may 
request the Department to institute an 
investigation. 

(c) Where the Attorney General has 
reason to believe that there may be a 
violation of this part, he or she may 
initiate a compliance review. 

§36.503 Suit by the Attorney 
General. 

Following a compliance review or 
investigation under §36.502, or at any 
other time in his or her discretion, the 
Attorney General may commence a civil 
action in any appropriate United states 
district court if the Attorney General has 
reasonable cause to believe that -

(a) Any person or group of persons 
is engaged in a pattern or practice of 
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discrimination in violation of the Act or 
this part; or 

(b) Any person or group of persons 
has been discriminated against in 
violation of the Act or this part and the 
discrimination raises an issue of general 
public importance. 

§36.504 Relief. 
(a) Authority of court. In a civil 

action under §36.503, the court -
(1) May grant any equitable relief 

that such court considers to be 
appropriate, including, to the extent 
required by the Act or this part -

(i) Granting temporary, preliminary, 
or permanent relief; 

(ii) Providing an auxiliary aid or 
service, modification of policy, practice, 
or procedure, or alternative method; and 

(iii) Making facilities readily 
accessible to and usable by individuals 
with disabilities; 

(2) May award other relief as the 
court considers to be appropriate, 
including monetary damages to persons 
aggrieved when requested by the 
Attorney General; and 

(3) May, to vindicate the public 
interest, assess a civil penalty against the 
entity in an amount 

(i) Not exceeding $50,000 for a first 
violation; and 

(ii) Not exceeding $100,000 for any 
subsequent violation. 

(b) Single violation . For purposes of 
paragraph (a)(3) of this section, in deter-
mining whether a first or subsequent 
violation has occurred, a determination in 
a single action, by judgment or settle-
ment, that the covered entity has engaged 
in more than one discriminatory act shall 
be counted as a single violation. 

(c) Punitive damages. For purposes 
of paragraph (a)(2) of this section, the 
terms "monetary damages" and "such 
other relief' do not include punitive 
damages. 

(d) Judicial consideration. In a civil 
action under §36.503, the court, when 
considering what amount of civil penalty, 
if any, is appropriate, shall give 
consideration to any good faith effort or 
attempt to comply with this part by the 
entity . In evaluating good faith, the court 
shall consider, among other factors it 
deems relevant, whether the entity could 
have reasonably anticipated the need for 
an appropriate type of auxiliary aid 
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needed to accommodate the unique needs 
of a particular individual with a 
disability. 

§36.505 Attorneys fees. 
In any action or administrative 

proceeding commenced pursuant to the 
Act or this part, the court or agency, in 
its discretion, may allow the prevailing 
party, other than the United States, a 
reasonable attorney's fee, including 
litigation expenses, and costs, and the 
United States shall be liable for the 
foregoing the same as a private 
individual. 

§36.506 Alternative means of 
dispute resolution. 

Where appropriate and to the extent 
authorized by law, the use of alternative 
means of dispute resolution, including 
settlement negotiations, conciliation, 
facilitation, mediation, factfinding, 
minitrials, and arbitration, is encouraged 
to resolve disputes arising under the Act 
and this part. 

§36.507 Effect of unavailability of 
technical assistance. 

A public accommodation or other 
private entity shall not be excused from 
compliance with the requirements of this 
part because of any failure to receive 
technical assistance, including any failure 
in the development or dissemination of 
any technical assistance manual 
authorized by the Act. 

§36.508 Effective date. 
(a) General. Except as otherwise 

provided in this section and in this part, 
this part shall become effective on 
January 26, 1992. 

(b) Civil actions. Except for any 
civil action brought for a violation of 
section 303 of the Act, no civil action 
shall be brought for any act or omission 
described in section 302 of the Act that 
occurs -

(l) Before July 26, 1992, against 
businesses with 25 or fewer employees 
and gross receipts of $1,000,000 or less. 

(2) Before January 26, 1993, against 
businesses with 10 or fewer employees 
and gross receipts of $500,000 or less. 

(c) Transportation services provided 
by public accommodations. Newly 
purchased or leased vehicles required to 
be accessible by §36.310 must be readily 
accessible to and usable by individuals 
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with disabilities, including individuals 
who use wheelchairs, if the solicitation 
for the vehicle is made after August 25, 
1990. 

§§36.509-36.600 [Reserved] 

Subpart F - Certification of State 
Laws or Local Building Codes 

§36.601 Definitions. 
Assistant Attorney General means 

the Assistant Attorney General for Civil 
Rights or his or her designee. 

Certification of equivalency means a 
final certification that a code meets or 
exceeds the minimum requirements of 
title III of the Act for accessibility and 
usability of facilities covered by that 
title. 

Code means a state law or local 
building code or similar ordinance, or 
part thereof, that establishes accessibility 
requirements. 

Model code means a nationally 
recognized document developed by a 
private entity for use by state or local 
jurisdictions in developing codes as 
defined in this section. A model code is 
intended for incorporation by reference 
or adoption in whole or in part, with or 
without amendment, by state or local 
jurisdictions. 

Preliminary determination of 
equivalency means a preliminary 
determination that a code appears to meet 
or exceed the minimum requirements of 
title III of the Act for accessibility and 
usability of facilities covered by that 
title. 

Submitting official means the state 
or local official who -

(l) Has principal responsibility for 
administration of a code, or is authorized 
to submit a code on behalf of a 
jurisdiction; and 

(2) Files a request for certification 
under this subpart. 

§36.602 General rule. 
On the application of a state or local 

government, the Assistant Attorney 
General may certify that a code meets or 
exceeds the minimum requirements of 
the Act for the accessibility and usability 
of places of public accommodation and 
commercial facilities under this part by 
issuing a certification of equivalency. At 
any enforcement proceeding under title 
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III of the Act, such certification shall be 
rebuttable evidence that such state law or 
local ordinance does meet or exceed the 
minimum requirements of title III. 

§36.603 Filing request for 
certification. 

(a) A submitting official may file a 
request for certification of a code under 
this subpart. 

(b) Before filing a request for 
certification of a code, the submitting 
official shall ensure that -

(l) Adequate public notice of 
intention to file a request for 
certification, notice of a hearing, and 
notice of the location at which the 
request and materials can be inspected is 
published within the relevant jurisdiction; 

(2) Copies of the proposed request 
and supporting materials are made 
available for public examination and 
copying at the office of the state or local 
agency charged with administration and 
enforcement of the code; and 

(3) The local or state jurisdiction 
holds a public hearing on the record, in 
the state or locality, at which the public 
is invited to comment on the proposed 
request for certification. 

(c) The submitting official shall 
include the following materials and 
information in support of the request: 

(l) The text of the jurisdiction's 
code; any standard, regulation, code, or 
other relevant document incorporated by 
reference or otherwise referenced in the 
code; the law creating and empowering 
the agency; any relevant manuals, guides, 
or any other interpretive information 
issued that pertain to the code; and any 
formal opinions of the State Attorney 
General or the chief legal officer of the 
jurisdiction that pertain to the code; 

(2) Any model code or statute on 
which the pertinent code is based, and an 
explanation of any differences between 
the model and the pertinent code; 

(3) A transcript of the public hearing 
required by paragraph (b)(3) of this 
section; and 

(4) Any additional information that 
the submitting official may wish to be 
considered. 

(d) The submitting official shall file 
the original and one copy of the request 
and of supporting materials with the 
Assistant Attorney General. The 
submitting official shall clearly label the 
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request as a "request for certification" of 
a code. A copy of the request and 
supporting materials will be available for 
public examination and copying at the 
offices of the Assistant Attorney General 
in Washington, DC. The submitting 
official shall ensure that copies of the 
request and supporting materials are 
available for public examination and 
copying at the office of the state or local 
agency charged with administration and 
enforcement of the code. The submitting 
official shall ensure that adequate public 
notice of the request for certification and 
of the location at which the request and 
materials can be inspected is published 
within the relevant jurisdiction. 

(e) Upon receipt of a request for 
certification, the Assistant Attorney 
General may request further information 
that he or she considers relevant to the 
determinations required to be made under 
this subpart. 

§36.604 Preliminary determination. 
After consultation with the 

Architectural and Transportation Barriers 
Compliance Board, the Assistant 
Attorney General shall make a 
preliminary determination of equivalency 
or a preliminary determination to deny 
certification. 

§36.605 Procedure following 
preliminary determination of 
equivalency. 

(a) If the Assistant Attorney General 
makes a preliminary determination of 
equivalency under §36.604, he or she 
shall inform the submitting official, in 
writing, of that preliminary 
determination. The Assistant Attorney 
General shall also -

(1) Publish a notice in the Federal 
Register that advises the public of the 
preliminary determination of equivalency 
with respect to the particular code, and 
invite interested persons and 
organizations, including individuals with 
disabilities, during a period of at least 60 
days following publication of the notice, 
to file written comments relevant to 
whether a final certification of 
equivalency should be issued; 
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(2) After considering the information 
received in response to the notice 
described in paragraph (a) of this section, 
and after publishing a separate notice in 
the Federal Register, hold an informal 
hearing in Washington, DC at which 
interested persons, including individuals 
with disabilities, are provided an 
opportunity to express their views with 
respect to the preliminary determination 
of equivalency; and 

(b) The Assistant Attorney General, 
after consultation with the Architectural 
and Transportation Barriers Compliance 
Board, and consideration of the materials 
and information submitted pursuant to 
this section and §36.603, shall issue 
either a certification of equivalency or a 
final determination to deny the request 
for certification. He or she shall publish 
notice of the certification of equivalency 
or denial of certification in the Federal 
Register. 

§36.606 Procedure following 
preliminary denial of certification. 

(a) If the Assistant Attorney General 
makes a Preliminary determination to 
deny certification of a code under 
§36.604, he or she shall notify the 
submitting official of the determination. 
The notification may include 
specification of the manner in which the 
code could be amended in order to 
qualify for certification. 

(b) The Assistant Attorney General 
shall allow the submitting official not 
less than 15 days to submit data, views, 
and arguments in opposition to the 
preliminary determination to deny 
certification. If the submitting official 
does not submit materials, the Assistant 
Attorney General shall not be required to 
take any further action. If the submitting 
official submits materials, the Assistant 
Attorney General shall evaluate those 
materials and any other relevant 
information. After evaluation of any 
newly submitted materials, the Assistant 
Attorney General shall make either a 
final denial of certification or a 
preliminary determination of 
equivalency. 

28 C.F.R. Part 36 

§36.607 Effect of certification. ( 
(a)(l) A certification shall be 

considered a certification of equivalency 
only with respect to those features or 
elements that are both covered by the 
certified code and addressed by the 
standards against which equivalency is 
measured. 

(2) For example, if certain equipment 
is not covered by the code, the 
determination of equivalency cannot be 
used as evidence with respect to the 
question of whether equipment in a 
building built according to the code 
satisfies the Act's requirements with 
respect to such equipment. By the same 
token, certification would not be relevant 
to construction of a facility for children, if 
the regulations against which equivalency 
is measured do not address children's 
facilities. 

(b) A certification of equivalency is 
effective only with respect to the 
particular edition of the code for which 
certification is granted. Any amendments 
or other changes to the code after the date 
of the certified edition are not considered 
part of the certification. 

(c) A submitting official may reapply 
for certification of amendments or other 
changes to a code that has already ( 
received certification. 

§36.608 Guidance concerning model 
codes. 

Upon application by an authorized 
representative of a private entity 
responsible for developing a model code, 
the Assistant Attorney General may 
review the relevant model code and issue 
guidance concerning whether and in what 
respects the model code is consistent with 
the minimum requirements of the Act for 
the accessibility and usability of places of 
public accommodation and commercial 
facilities under this part. 

§36.609-36.999 [Reserved] 

Dated: July 17, 1991. 
Dick Thornburgh, 
Attorney General. 
[FR Doc. 91-17482 Filed 7-25-91; 8:45 am] 
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DEPARTMENT OF JUSTICE 
28 CFR Part 35 
[Order No. 1512-91] 
Nondiscrimination on the Basis of 
Disability in State and Local 
Government Services 

AGENCY: Department of Justice 

ACTION: Final rule. 

SUMMARY: This rule implements subtitle 
A of title II of the Americans with 
Disabilities Act, Public Law 101-336, 
which prohibits discrimination on the 
basis of disability by public entities. 
Subtitle A protects qualified individuals 
with disabilities from discrimination on 
the basis of disability in the services, 
programs, or activities of all state and 
local governments. It extends the 
prohibition of discrimination in federally 
assisted programs established by section 
504 of the Rehabilitation Act of 1973 to 
all activities of state and local 
governments, including those that do not 
receive federal financial assistance, and 
incorporates specific prohibitions of 
discrimination on the basis of disability 
from titles I, III, and V of the Americans 
with Disabilities Act. This rule, therefore, 
adopts the general prohibitions of 
discrimination established under section 
504, as well as the requirements for 
making programs accessible to 
individuals with disabilities and for 
providing equally effective 
communications. It also sets forth 
standards for what constitutes 
discrimination on the basis of mental or 
physical disability, provides a definition 
of disability and qualified individual with 
a disability, and establishes a complaint 
mechanism for resolving allegations of 
discrimination. 

EFFECTIVE DATE: January 26, 1992. 

FOR FURTHER INFORMATION 
CONTACT: Barbara S. Drake, Deputy 
Assistant Attorney General, Civil Rights 
Division; Stewart B. Oneglia, Chief, 
Coordination and Review Section, Civil 
Rights Division; John L. Wodatch, 
Director, Office on the Americans with 
Disabilities Act, Civil Rights Division; 
all of the U.S. Department of Justice, 
Washington, DC 20530. These 
individuals may be contacted through the 
Division's ADA Information Line at 
(202) 514-0301 (Voice), (202) 514-0381 
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(TDD), or (202) 514-0383 (TDD). These 
telephone numbers are not toll-free 
numbers. 

Section-by-Section Analysis 

Subpart A - General 

Section 35.101 Purpose 
Section 35.101 states the purpose of 

the rule, which is to effectuate subtitle A 
of title II of the Americans with 
Disabilities Act of 1990 (the Act), which 
prohibits discrimination on the basis of 
disability by public entities. This part 
does not, however, apply to matters 
within the scope of the authority of the 
Secretary of Transportation under subtitle 
B of title II of the Act. 

Section 35 .102 Application 
This provision specifies that, except 

as provided in paragraph (b), the 
regulation applies to all services, 
programs, and activities provided or 
made available by public entities, as that 
term is defined in §35.104. Section 504 
of the Rehabilitation Act of 1973 (29 
U.S.C. 794), which prohibits 
discrimination on the basis of handicap 
in federally assisted programs and 
activities, already covers those programs 
and activities of public entities that 
receive federal financial assistance. Title 
II of the ADA extends this prohibition of 
discrimination to include all services, 
programs, and activities provided or 
made available by state and local 
governments or any of their 
instrumentalities or agencies, regardless 
of the receipt of federal financial 
assistance. Except as provided in §35.134, 
this part does not apply to private 
entities. 

The scope of title II's coverage of 
public entities is comparable to the 
coverage of federal executive agencies 
under the 1978 amendment to section 
504, which extended section 504's 
application to all programs and activities 
"conducted by" federal executive 
agencies, in that title II applies to 
anything a public entity does. Title II 
coverage, however, is not limited to 
"executive" agencies, but includes 
activities of the legislative and judicial 
branches of state and local governments. 
All governmental activities of public 
entities are covered, even if they are 
carried out by contractors. For example, 
a state is obligated by title II to ensure 

August 1991 

Public Services 

that the services, programs, and activities 
of a state park inn operated under 
contract by a private entity are in 
compliance with title II's requirements. 
The private entity operating the inn 
would also be subject to the obligations 
of public accommodations under title III 
of the Act and the Department's title III 
regulations at 28 CFR part 36. 

Aside from employment, which is 
also covered by title I of the Act, there 
are two major categories of programs or 
activities covered by this regulation: 
those involving general public contact as 
part of ongoing operations of the entity 
and those directly administered by the 
entities for program beneficiaries and 
participants. Activities in the first 
category include communication with the 
public (telephone contacts, office walk-
ins, or interviews) and the public's use of 
the entity's facilities. Activities in the 
second category include programs that 
provide state or local government 
services or benefits. 

Paragraph (b) of §35.102 explains 
that to the extent that the public 
transportation services, programs, and 
activities of public entities are covered 
by subtitle B of title II of the Act, they 
are subject to the regulation of the 
Department of Transportation (DOT) at 
49 CFR part 37, and are not covered by 
this part. The Department of 
Transportation's ADA regulation 
establishes specific requirements for 
construction of transportation facilities 
and acquisition of vehicles. Matters not 
covered by subtitle B, such as the 
provision of auxiliary aids, are covered 
by this rule. For example, activities that 
are covered by the Department of 
Transportation's regulation implementing 
subtitle B are not required to be included 
in the self-evaluation required by 
§35 .105. In addition, activities not 
specifically addressed by DOT's ADA 
regulation may be covered by DOT's 
regulation implementing section 504 for 
its federally assisted programs and 
activities at 49 CFR part 27. Like other 
programs of public entities that are also 
recipients of federal financial assistance, 
those programs would be covered by 
both the section 504 regulation and this 
part. Although airports operated by 
public entities are not subject to DOT's 
ADA regulation, they are subject to 
subpart A of title II and to this rule. 
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Some commenters asked for 
clarification about the responsibilities of 
public school systems under section 504 
and the ADA with respect to programs, 
services, and activities that are not 
covered by the Individuals with 
Disabilities Education Act (IDEA), 
including, for example, programs open to 
parents or to the public, graduation 
ceremonies, parent-teacher organization 
meetings, plays and other events open to 
the public, and adult education classes. 
Public school systems must comply with 
the ADA in all of their services, 
programs, or activities, including those 
that are open to parents or to the public. 
For instance, public school systems must 
provide program accessibility to parents 
and guardians with disabilities to these 
programs, activities, or services, and 
appropriate auxiliary aids and services 
whenever necessary to ensure effective 
communication, as long as the provision 
of the auxiliary aids results neither in an 
undue burden or in a fundamental 
alteration of th~ program. 

Section 35.103 Relationship to Other Laws 
Section 35.103 is derived from 

sections 501 (a) and (b) of the ADA. 
Paragraph (a) of this section provides 
that, except as otherwise specifically 
provided by this part, title II of the ADA 
is not intended to apply lesser standards 
than are required under title V of the 
Rehabilitation Act of 1973, as amended 
(29 U.S.C. 790-94), or the regulations 
implementing that title. The standards of 
title V of the Rehabilitation Act apply 
for purposes of the ADA to the extent 
that the ADA has not explicitly adopted 
a different standard than title V. Because 
title II of the ADA essentially extends 
the antidiscrimination prohibition 
embodied in section 504 to all actions of 
state and local governments, the 
standards adopted in this part are 
generally the same as those required 
under section 504 for federally assisted 
programs. Title II, however, also 
incorporates those provisions of titles I 
and III of the ADA that are not 
inconsistent with the regulations 
implementing section 504. Judiciary 
Committee report, H.R. Rep. No. 485, 
lOlst Cong., 2d Sess., pt. 3, at 51 (1990) 
(hereinafter "Judiciary report") ; 
Education and Labor Committee report, 
H.R. Rep. No. 485, lOlst Cong., 2d 
Sess., pt. 2, at 84 (1990) (hereinafter 
"Education and Labor report"). 
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Therefore, this part also includes 
appropriate provisions derived from the 
regulations implementing those titles. 
The inclusion of specific language in this 
part, however, should not be interpreted 
as an indication that a requirement is not 
included under a regulation implementing 
section 504. 

Paragraph (b) makes clear that 
Congress did not intend to displace any 
of the rights or remedies provided by 
other federal laws (including section 504) 
or other state laws (including state 
common law) that provide greater or 
equal protection to individuals with 
disabilities. As discussed above, the 
standards adopted by title II of the ADA 
for state and local government services 
are generally the same as those required 
under section 504 for federally assisted 
programs and activities. Subpart F of the 
regulation establishes compliance 
procedures for processing complaints 
covered by both this part and section 504. 

With respect to state law, a plaintiff 
may choose to pursue claims under a 
state law that does not confer greater 
substantive rights, or even confers fewer 
substantive rights, if the alleged violation 
is protected under the alternative law and 
the remedies are greater. For example, a 
person with a physical disability could 
seek damages under a state law that 
allows compensatory and punitive 
damages for discrimination on the basis 
of physical disability, but not on the 
basis of mental disability. In that 
situation, the state law would provide 
narrower coverage, by excluding mental 
disabilities, but broader remedies, and an 
individual covered by both laws could 
choose to bring an action under both 
laws. Moreover, state tort claims confer 
greater remedies and are not preempted 
by the ADA. A plaintiff may join a state 
tort claim to a case brought under the 
ADA. In such a case, the plaintiff must, 
of course, prove all the elements of the 
state tort claim in order to prevail under 
that cause of action. 

Section 35.104 Definitions 
"Act." The word "Act" is used in 

this part to refer to the Americans with 
Disabilities Act of 1990, Public Law 
101-336, which is also referred to as the 
"ADA." 

"Assistant Attorney General." The 
term "Assistant Attorney General" refers 
to the Assistant Attorney General of the 
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Civil Rights Division of the Department 
of Justice. 

"Auxiliary aids and services." 
Auxiliary aids and services include a 
wide range of services and devices for 
ensuring effective communication. The 
proposed definition in §35.104 provided 
a list of examples of auxiliary aids and 
services that were taken from the 
definition of auxiliary aids and services 
in section 3(1) of the ADA and were 
supplemented by examples from 
regulations implementing section 504 in 
federally conducted programs (see 28 
CFR 39.103). 

A substantial number of commenters 
suggested that additional examples be 
added to this list. The Department has to 
clarify that the list is not an all-inclusive 
or exhaustive catalogue of possible or 
available auxiliary aids or services. It is 
not possible to provide an exhaustive list, 
and an attempt to do so would omit the 
new devices that will become available 
with emerging technology. 

Subparagraph (1) lists several 
examples, which would be considered 
auxiliary aids and services to make 
aurally delivered materials available to 
individuals with hearing impairments. ( 
The Department has changed the phrase 
used in the proposed rules, "orally 
delivered materials," to the statutory 
phrase, "aurally delivered materials," to 
track section 3 of the ADA and to 
include non-verbal sounds and alarms, 
and computer generated speech. 

The Department has added videotext 
displays, transcription services, and 
closed and open captioning to the list of 
examples. Videotext displays have 
become an important means of accessing 
auditory communications through a 
public address system. Transcription 
services are used to relay aurally 
delivered material almost simultaneously 
in written form to persons who are deaf 
or hearing-impaired. This technology is 
often used at conferences, conventions, 
and hearings. While the proposed rule 
expressly included television decoder 
equipment as an auxiliary aid or service, 
it did not mention captioning itself. The 
final rule rectifies this omission by 
mentioning both closed and open 
captioning. 

Several persons and organizations 
requested that the Department replace the 
term "telecommunications devices for 
deaf persons" or "TDD's" with the term ( 
"text telephone." The Department has 
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declined to do so. The Department is 
aware that the Architectural and 
Transportation Barriers Compliance 
Board (ATBCB) has used the phrase 
"text telephone" in lieu of the statutory 
term "TDD" in its final accessibility 
guidelines. Title IV of the ADA, 
however, uses the term 
"Telecommunications Device for the 
Deaf' and the Department believes it 
would be inappropriate to abandon this 
statutory term at this time. 

Several commenters urged the 
Department to include in the definition 
of "auxiliary aids and services" devices 
that are now available or that may 
become available with emerging 
technology. The Department declines to 
do so in the rule. The Department, 
however, emphasizes that, although the 
definition would include "state of the 
art" devices, public entities are not 
required to use the newest or most 
advanced technologies as long as the 
auxiliary aid or service that is selected 
affords effective communication. 

Subparagraph (2) lists examples of 
aids and services for making visually 
delivered materials accessible to persons 
with visual impairments. Many 
commenters proposed additional 
examples, such as signage or mapping, 
audio description services, secondary 
auditory programs, telebraillers, and 
reading machines. While the Department 
declines to add these items to the list, 
they are auxiliary aids and services and 
may be appropriate depending on the 
circumstances. 

Subparagraph (3) refers to 
acquisition or modification of equipment 
or devices. Several commenters 
suggested the addition of current 
technological innovations in 
microelectronics and computerized 
control systems (e.g., voice recognition 
systems, automatic dialing telephones, 
and infrared elevator and light control 
systems) to the list of auxiliary aids. The 
Department interprets auxiliary aids and 
services as those aids and services 
designed to provide effective 
communications, i.e., making aurally and 
visually delivered information available 
to persons with hearing, speech, and 
vision impairments. Methods of making 
services, programs, or activities 
accessible to, or usable by, individuals 
with mobility or manual dexterity 
impairments are addressed by other 
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sections of this part, including the 
provision for modifications in policies, 
practices, or procedures (§35.130 (b)(7)). 

Paragraph (b)(4) deals with other 
similar services and actions. Several 
commenters asked for clarification that 
"similar services and actions" include 
retrieving items from shelves, assistance 
in reaching a marginally accessible seat, 
pushing a barrier aside in order to 
provide an accessible route, or assistance 
in removing a sweater or coat. While 
retrieving an item from a shelf might be 
an "auxiliary aid or service" for a blind 
person who could not locate the item 
without assistance, it might be a method 
of providing program access for a person 
using a wheelchair who could not reach 
the shelf, or a reasonable modification to 
a self-service policy for an individual 
who lacked the ability to grasp the item. 
As explained above, auxiliary aids and 
services are those aids and services 
required to provide effective 
communications. Other forms of 
assistance are more appropriately 
addressed by other provisions of the final 
rule. 

"Complete complaint." "Complete 
complaint" is defined to include all the 
information necessary to enable the 
federal agency designated under subpart 
G as responsible for investigation of a 
complaint to initiate its investigation. 

"Current illegal use of drugs." The 
phrase "current illegal use of drugs" is 
used in §35.131. Its meaning is discussed 
in the preamble for that section. 

"Designated agency." The term 
"designated agency" is used to refer to 
the federal agency designated under 
subpart G of this rule as responsible for 
carrying out the administrative 
enforcement responsibilities established 
by subpart F of the rule. 

"Disability." The definition of the 
term "disability" is the same as the 
definition in the title III regulation 
codified at 28 CFR part 36. It is 
comparable to the definition of the term 
"individual with handicaps" in section 
7(8) of the Rehabilitation Act and section 
802(h) of the Fair Housing Act. The 
Education and Labor Committee report 
makes clear that the analysis of the term 
"individual with handicaps" by the 
Department of Health, Education, and 
Welfare (HEW) in its regulations 
implementing section 504 ( 42 FR 22685 
(May 4, 1977)) and the analysis by the 
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Department of Housing and Urban 
Development in its regulation 
implementing the Fair Housing 
Amendments Act of 1988 (54 FR 3232 
(Jan. 23, 1989)) should also apply fully 
to the term "disability" (Education and 
Labor report at 50). 

The use of the term "disability" 
instead of "handicap" and the term 
"individual with a disability" instead of 
"individual with handicaps" represents an 
effort by Congress to make use of up-to-
date, currently accepted terminology. As 
with racial and ethnic epithets, the choice 
of terms to apply to a person with a 
disability is overlaid with stereotypes, 
patronizing attitudes, and other emotional 
connotations. Many individuals with 
disabilities, and organizations 
representing such individuals, object to 
the use of such terms as "handicapped 
person" or "the handicapped." In other 
recent legislation, Congress also 
recognized this shift in terminology, e.g., 
by changing the name of the National 
Council on the Handicapped to the 
National Council on Disability (Pub. L. 
100-630). 

In enacting the Americans with 
Disabilities Act, Congress concluded that 
it was important for the current 
legislation to use terminology most in 
line with the sensibilities of most 
Americans with disabilities. No change 
in definition or substance is intended nor 
should one be attributed to this change in 
phraseology. 

The term "disability" means, with 
respect to an individual -

(A) A physical or mental impairment 
that substantially limits one or more of 
the major life activities of such 
individual; 

(B) A record of such an impairment; 
or 

(C) Being regarded as having such 
an impairment. If an individual meets 
any one of these three tests, he or she is 
considered to be an individual with a 
disability for purposes of coverage under 
the Americans with Disabilities Act. 

Congress adopted this same basic 
definition of "disability," first used in the 
Rehabilitation Act of 1973 and in the 
Fair Housing Amendments Act of 1988, 
for a number of reasons. First, it has 
worked well since it was adopted in 
1974. Second, it would not be possible to 
guarantee comprehensiveness by 
providing a list of specific disabilities, 
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especially because new disorders may be 
recognized in the future, as they have 
since the definition was first established 
in 1974. 

Test A - A physical or mental impairment 
that substantially limits one or more of the 
major life activities of such individual 

Physical or mental impairment. 
Under the first test, an individual must 
have a physical or mental impairment. As 
explained in paragraph (l)(i) of the 
definition, "impairment" means any 
physiological disorder or condition, 
cosmetic disfigurement, or anatomical 
loss affecting one or more of the 
following body systems: neurological; 
musculoskeletal; special sense organs 
(which would include speech organs that 
are not respiratory such as vocal cords, 
soft palate, tongue, etc.); respiratory, 
including speech organs; cardiovascular; 
reproductive; digestive; genitourinary; 
hemic and lymphatic; skin; and 
endocrine. It also means any mental or 
psychological disorder, such as mental 
retardation, organic brain syndrome, 
emotional or mental illness, and specific 
learning disabilities. This list closely 
tracks the one used in the regulations for 
section 504 of the Rehabilitation Act of 
1973 (see, e.g., 45 CFR 84.3U)(2)(i)). 

Many commenters asked that 
"traumatic brain injury" be added to the 
list in paragraph (l)(i). Traumatic brain 
injury is already included because it is a 
physiological condition affecting one of 
the listed body systems, i.e., 
"neurological." Therefore, it was 
unnecessary to add the term to the 
regulation, which only provides 
representative examples of physiological 
disorders. 

It is not possible to include a list of 
all the specific conditions, contagious 
and noncontagious diseases, or infections 
that would constitute physical or mental 
impairments because of the difficulty of 
ensuring the comprehensiveness of such 
a list, particularly in light of the fact that 
other conditions or disorders may be 
identified in the future. However, the list 
of examples in paragraph ( 1 )(ii) of the 
definition includes: orthopedic, visual, 
speech and hearing impairments, cerebral 
palsy, epilepsy, muscular dystrophy, 
multiple sclerosis, cancer, heart disease, 
diabetes, mental retardation, emotional 
illness, specific learning disabilities, HIV 
disease (symptomatic or asymptomatic), 
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tuberculosis, drug addiction, and 
alcoholism. The phrase "symptomatic or 
asymptomatic" was inserted in the final 
rule after "HIV disease" in response to 
commenters who suggested the 
clarification was necessary. 

The examples of "physical or mental 
impairments" in paragraph (l)(ii) are the 
same as those contained in many section 
504 regulations, except for the addition 
of the phrase "contagious and 
noncontagious" to describe the types of 
diseases and conditions included, and the 
addition of "HIV disease (symptomatic 
or asymptomatic)" and "tuberculosis" to 
the list of examples. These additions are 
based on the committee reports, caselaw, 
and official legal opinions interpreting 
section 504. In School Board of Nassau 
County v. Arline, 480 U.S. 273 (1987), a 
case involving an individual with 
tuberculosis, the Supreme Court held that 
people with contagious diseases are 
entitled to the protections afforded by 
section 504. Following the Arline 
decision, this Department's Office of 
Legal Counsel issued a legal opinion that 
concluded that symptomatic HIV disease 
is an impairment that substantially limits 
a major life activity; therefore it has been 
included in the definition of disability 
under this part. The opinion also 
concluded that asymptomatic HIV 
disease is an impairment that 
substantially limits a major life activity, 
either because of its actual effect on the 
individual with HIV disease or because 
the reactions of other people to 
individuals with HIV disease cause such 
individuals to be treated as though they 
are disabled. See Memorandum from 
Douglas W. Kmiec, Acting Assistant 
Attorney General, Office of Legal 
Counsel, Department of Justice, to Arthur 
B. Culvahouse, Jr., Counsel to the 
President (Sept. 27, 1988), reprinted in 
Hearings on S. 933, the Americans with 
Disabilities Act, Before the Subcomm. on 
the Handicapped of the Senate Comm. on 
Labor and Human Resources, 101 st. 
Cong., 1st Sess. 346 (1989). 

Paragraph (1 )(iii) states that the 
phrase "physical or mental impairment" 
does not include homosexuality or 
bisexuality. These conditions were never 
considered impairments under other 
federal disability laws. Section 511 (a) of 
the statute makes clear that they are 
likewise not to be considered 
impairments under the Americans with 
Disabilities Act. 
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Physical or mental impairment does ( 
not include simple physical 
characteristics, such as blue eyes or black 
hair. Nor does it include environmental, 
cultural, economic, or other 
disadvantages, such as having a prison 
record, or being poor. Nor is age a 
disability. Similarly, the definition does 
not include common personality traits 
such as poor judgment or a quick temper 
where these are not symptoms of a 
mental or psychological disorder. 
However, a person who has these. 
characteristics and also has a physical or 
mental impairment may be considered as 
having a disability for purposes of the 
Americans with Disabilities Act based on 
the impairment. 

Substantial limitation of a Major 
Life Activity. Under Test A, the 
impairment must be one that 
"substantially limits a major life 
activity." Major life activities include 
such things as caring for one's self, 
performing manual tasks, walking, 
seeing, hearing, speaking, breathing, 
learning, and working. 

For example, a person who is 
paraplegic is substantially limited in the 
major life activity of walking, a person ( 
who is blind is substantially limited in 
the major life activity of seeing, and a 
person who is mentally retarded is 
substantially limited in the major life 
activity of learning. A person with 
traumatic brain injury is substantially 
limited in the major life activities of 
caring for one's self, learning, and 
working because of memory deficit, 
confusion, contextual difficulties, and 
inability to reason appropriately. 

A person is considered an individual 
with a disability for purposes of Test A, 
the first prong of the definition, when the 
individual's important life activities are 
restricted as to the conditions, manner, or 
duration under which they can be 
performed in comparison to most people. 
A person with a minor, trivial 
impairment, such as a simple infected 
finger, is not impaired in a major life 
activity. A person who can walk for 10 
miles continuously is not substantially 
limited in walking merely because, on 
the eleventh mile, he or she begins to 
experience pain, because most people 
would not be able to walk eleven miles 
without experiencing some discomfort. 

The Department received many ( 
comments on the proposed rule's 
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inclusion of the word "temporary" in the 
definition of "disability." The preamble 
indicated that impairments are not 
necessarily excluded from the definition 
of "disability" simply because they are 
temporary, but that the duration, or 
expected duration, of an impairment is 
one factor that may properly be 
considered in determining whether the 
impairment substantially limits a major 
life activity. The preamble recognized, 
however, that temporary impairments, 
such as a broken leg, are not commonly 
regarded as disabilities, and only in rare 
circumstances would the degree of the 
limitation and its expected duration be 
substantial. Nevertheless, many 
commenters objected to inclusion of the 
word "temporary" both because it is not 
in the statute and because it is not 
contained in the definition of "disability" 
set forth in the title I regulations of the 
Equal Employment Opportunity 
Commission (EEOC). The word 
"temporary" has been deleted from the 
final rule to conform with the statutory 
language. 

The question of whether a temporary 
impairment is a disability must be 
resolved on a case-by-case basis, taking 
into consideration both the duration (or 
expected duration) of the impairment and 
the extent to which it actually limits a 
major life activity of the affected 
individual. 

The question of whether a person 
has a disability should be assessed 
without regard to the availability of 
mitigating measures, such as reasonable 
modification or auxiliary aids and 
services. For example, a person with 
hearing loss is substantially limited in the 
major life activity of hearing, even 
though the loss may be improved through 
the use of a hearing aid. Likewise, 
persons with impairments, such as 
epilepsy or diabetes, that substantially 
limit a major life activity, are covered 
under the first prong of the definition of 
disability, even if the effects of the 
impairment are controlled by medication. 

Many commenters asked that 
environmental illness (also known as 
multiple chemical sensitivity) as well as 
allergy to cigarette smoke be recognized 
as disabilities. The Department, however, 
declines to state categorically that these 
types of allergies or sensitivities are 
disabilities, because the determination as 
to whether an impairment is a disability 
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depends on whether, given the particular 
circumstances at issue, the impairment 
substantially limits one or more major 
life activities (or has a history of, or is 
regarded as having such an effect). 

Sometimes respiratory or 
neurological functioning is so severely 
affected that an individual will satisfy the 
requirements to be considered disabled 
under the regulation. Such an individual 
would be entitled to all of the protections 
afforded by the Act and this part. In 
other cases, individuals may be sensitive 
to environmental elements or to smoke 
but their sensitivity will not rise to the 
level needed to constitute a disability. 
For example, their major life activity of 
breathing may be somewhat, but not 
substantially, impaired. In such 
circumstances, the individuals are not 
disabled and are not entitled to the 
protections of the statute despite their 
sensitivity to environmental agents. 

In sum, the determination as to 
whether allergies to cigarette smoke, or 
allergies or sensitivities characterized by 
the commenters as environmental illness 
are disabilities covered by the regulation 
must be made using the same case-by-
case analysis that is applied to all other 
physical or mental impairments. 
Moreover, the addition of specific 
regulatory provisions relating to 
environmental illness in the final rule 
would be inappropriate at this time 
pending future consideration of the issue 
by the Architectural and Transportation 
Barriers Compliance Board, the 
Environmental Protection Agency, and 
the Occupational Safety and Health 
Administration of the Department of 
Labor. 

Test B - A record of such an impairment 

This test is intended to cover those 
who have a record of an impairment. As 
explained in paragraph (3) of the rule's 
definition of disability, this includes a 
person who has a history of an 
impairment that substantially limited a 
major life activity, such as someone who 
has recovered from an impairment. It 
also includes persons who have been 
misclassified as having an impairment. 

This provision is included in the 
definition in part to protect individuals 
who have recovered from a physical or 
mental impairment that previously 
substantially limited them in a major life 
activity. Discrimination on the basis of 
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such a past impairment is prohibited. 
Frequently occurring examples of the 
first group (those who have a history of 
an impairment) are persons with histories 
of mental or emotional illness, heart 
disease, or cancer; examples of the 
second group (those who have been 
misclassified as having an impairment) 
are persons who have been misclassified 
as having mental retardation or mental 
illness. 

Test C - Being regarded as having such an 
impairment 

This test, as contained in paragraph 
(4) of the definition, is intended to cover 
persons who are treated by a public 
entity as having a physical or mental 
impairment that substantially limits a 
major life activity. It applies when a 
person is treated as if he or she has an 
impairment that substantially limits a 
major life activity, regardless of whether 
that person has an impairment. 

The Americans with Disabilities Act 
uses the same "regarded as" test set forth 
in the regulations implementing section 
504 of the Rehabilitation Act. See, e.g., 
28 CFR 42.540(k)(2)(iv), which 
provides: 

(iv) "Is regarded as having an 
impairment" means (A) Has a physical or 
mental impairment that does not 
substantially limit major life activities 
but that is treated by a recipient as 
constituting such a limitation; (B) Has a 
physical or mental impairment that 
substantially limits major life activities 
only as a result of the attitudes of others 
toward such impairment; or (C) Has none 
of the impairments defined in paragraph 
(k)(2)(i) of this section but is treated by 
a recipient as having such an impairment. 

The perception of the covered entity 
is a key element of this test. A person 
who perceives himself or herself to have 
an impairment, but does not have an 
impairment, and is not treated as if he or 
she has an impairment, is not protected 
under this test. 

A person would be covered under 
this test if a public entity refused to 
serve the person because it perceived that 
the person had an impairment that 
limited his or her enjoyment of the goods 
or services being offered. 

For example, persons with severe 
burns often encounter discrimination in 
community activities, resulting in 
substantial limitation of major life 
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activities. These persons would be 
covered under this test based on the 
attitudes of others towards the 
impairment, even if they did not view 
themselves as "impaired." 

The rationale for this third test, as 
used in the Rehabilitation Act of 1973, 
was articulated by the Supreme Court in 
Arline, 480 U.S. 273 (1987). The Court 
noted that although an individual may 
have an impairment that does not in fact 
substantially limit a major life activity, 
the reaction of others may prove just as 
disabling. "Such an impairment might 
not diminish a person's physical or 
mental capabilities, but could 
nevertheless substantially limit that 
person's ability to work as a result of the 
negative reactions of others to the 
impairment." Id. at 283. The Court 
concluded that, by including this test in 
the Rehabilitation Act's definition, 
"Congress acknowledged that society's 
accumulated myths and fears about 
disability and diseases are as 
handicapping as are the physical 
limitations that flow from actual 
impairment." Id. at 284. 

Thus, a person who is denied 
services or benefits by a public entity 
because of myths, fears, and stereotypes 
associated with disabilities would be 
covered under this third test whether or 
not the person's physical or mental 
condition would be considered a 
disability under the first or second test in 
the definition. 

If a person is refused admittance on 
the basis of an actual or perceived 
physical or mental condition, and the 
public entity can articulate no legitimate 
reason for the refusal (such as failure to 
meet eligibility criteria), a perceived 
concern about admitting persons with 
disabilities could be inferred and the 
individual would qualify for coverage 
under the "regarded as" test. A person 
who is covered because of being 
regarded as having an impairment is not 
required to show that the public entity's 
perception is inaccurate (e.g., that he will 
be accepted by others) in order to receive 
benefits from the public entity. 

Paragraph (5) of the definition lists 
certain conditions that are not included 
within the definition of "disability." The 
excluded conditions are: Transvestism, 
transsexualism, pedophilia, 
exhibitionism, voyeurism, gender identity 
disorders not resulting from physical 
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impairments, other sexual behavior 
disorders, compulsive gambling, 
kleptomania, pyromania, and 
psychoactive substance use disorders 
resulting from current illegal use of 
drugs. Unlike homosexuality and 
bisexuality, which are not considered 
impairments under either section 504 or 
the Americans with Disabilities Act (see 
the definition of "disability," paragraph 
(l)(iv)), the conditions listed in 
paragraph (5), except for transvestism, 
are not necessarily excluded as 
impairments under section 504. 
(Transvestism was excluded from the 
definition of disability for section 504 by 
the Fair Housing Amendments Act of 
1988, Pub. L. 100-430, section 6(b)). 

"Drug." The definition of the term 
"drug" is taken from section 510(d)(2) of 
the ADA. 

"Facility." "Facility" means all or 
any portion of buildings, structures, sites, 
complexes, equipment, rolling stock or 
other conveyances, roads, walks, 
passageways, parking lots, or other real 
or personal property, including the site 
where the building, property, structure, 
or equipment is located. It includes both 
indoor and outdoor areas where human-
constructed improvements, structures, 
equipment, or property have been added 
to the natural environment. 

Commenters raised questions about 
the applicability of this part to activities 
operated in mobile facilities, such as 
bookmobiles or mobile health screening 
units. Such activities would be covered 
by the requirement for program 
accessibility in §35.150, and would be 
included in the definition of "facility" as 
"other real or personal property," 
although standards for new construction 
and alterations of such facilities are not 
yet included in the accessibility standards 
adopted by §35.151. Sections 35.150 and 
35.151 specifically address the 
obligations of public entities to ensure 
accessibility by providing curb ramps at 
pedestrian walkways. 

"Historic preservation programs" 
and "Historic properties" are defined in 
order to aid in the interpretation of 
§§35.150 (a)(2) and (b)(2), which relate 
to accessibility of historic preservation 
programs, and §35.15l(d), which relates 
to the alteration of historic properties. 

"Illegal use of drugs." The definition 
of "illegal use of drugs" is taken from 
section 510( d)(l) of the Act and clarifies 
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that the term includes the illegal use of 
one or more drugs. 

"Individual with a disability" means 
a person who has a disability but does 
not include an individual who is 
currently illegally using drugs, when the 
public entity acts on the basis of such 
use. The phrase "current illegal use of 
drugs" is explained in §35.131. 

"Public entity." The term "public 
entity" is defined in accordance with 
section 201(1) of the ADA as any state 
or local government; any department, 
agency, special purpose district, or other 
instrumentality of a state or states or 
local government; or the National 
Railroad Passenger Corporation, and any 
commuter authority (as defined in section 
103(8) of the Rail Passenger Service 
Act). 

"Qualified individual with a 
disability." The definition of "qualified 
individual with a disability" is taken 
from section 201(2) of the Act, which is 
derived from the definition of "qualified 
handicapped person" in the Department 
of Health and Human Services' 
regulation implementing section 504 ( 45 
CFR §84.3(k)). It combines the definition 
at 45 CFR 84.3(k)(l) for employment ("a ( 
handicapped person who, with reasonable 
accommodation, can perform the 
essential functions of the job in 
question") with the definition for other 
services at 45 CFR 84.3(k)(4) ("a 
handicapped person who meets the 
essential eligibility requirements for the 
receipt of such services"). 

Some commenters requested 
clarification of the term "essential 
eligibility requirements." Because of the 
variety of situations in which an 
individual's qualifications will be at 
issue, it is not possible to include more 
specific criteria in the definition. The 
"essential eligibility requirements" for 
participation in some activities covered 
under this part may be minimal. For 
example, most public entities provide 
information about their operations as a 
public service to anyone who requests it. 
In such situations, the only "eligibility 
requirement" for receipt of such 
information would be the request for it. 
Where such information is provided by 
telephone, even the ability to use a voice 
telephone is not an "essential eligibility 
requirement," because §35.161 requires a 
public entity to provide equally effective 
telecommunication systems for \ 
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individuals with impaired hearing or 
speech. 

For other activities, identification of 
the "essential eligibility requirements" 
may be more complex. Where questions 
of safety are involved, the principles 
established in §36.208 of the 
Department's regulation implementing 
title III of the ADA, to be codified at 28 
CFR, part 36, will be applicable. That 
section implements section 302(b)(3) of 
the Act, which provides that a public 
accommodation is not required to permit 
an individual to participate in or benefit 
from the goods, services, facilities, 
privileges, advantages and 
accommodations of the public 
accommodation, if that individual poses a 
direct threat to the health or safety of 
others. 

A "direct threat" is a significant risk 
to the health or safety of others that 
cannot be eliminated by a modification 
of policies, practices, or procedures, or 
by the provision of auxiliary aids or 
services. In School Board of Nassau 
County v. Arline, 480 U.S. 273 (1987), 
the Supreme Court recognized that there 
is a need to balance the interests of 
people with disabilities against legitimate 
concerns for public safety. Although 
persons with disabilities are generally 
entitled to the protection of this part, a 
person who poses a significant risk to 
others will not be "qualified," if 
reasonable modifications to the public 
entity's policies, practices, or procedures 
will not eliminate that risk. 

The determination that a person 
poses a direct threat to the health or 
safety of others may not be based on 
generalizations or stereotypes about the 
effects of a particular disability. It must 
be based on an individualized 
assessment, based on reasonable 
judgment that relies on current medical 
evidence or on the best available 
objective evidence, to determine: the 
nature, duration, and severity of the risk; 
the probability that the potential injury 
will actually occur; and whether 
reasonable modifications of policies, 
practices, or procedures will mitigate the 
risk. This is the test established by the 
Supreme Court in Arline. Such an inquiry 
is essential if the law is to achieve its 
goal of protecting disabled individuals 
from discrimination based on prejudice, 
stereotypes, or unfounded fear, while 
giving appropriate weight to legitimate 
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concerns, such as the need to avoid 
exposing others to significant health and 
safety risks. Making this assessment will 
not usually require the services of a 
physician. Sources for medical 
knowledge include guidance from public 
health authorities, such as the U.S. Public 
Health Service, the Centers for Disease 
Control, and the National Institutes of 
Health, including the National Institute 
of Mental Health. 

"Qualified interpreter." The 
Department received substantial comment 
regarding the lack of a definition of 
"qualified interpreter." The proposed rule 
defined auxiliary aids and services to 
include the statutory term, "qualified 
interpreters" (§35.104), but did not 
define it. Section 35.160 requires the use 
of auxiliary aids including qualified 
interpreters and commenters stated that a 
lack of guidance on what the term means 
would create confusion among those 
trying to secure interpreting services and 
often result in less than effective 
communication. 

Many commenters were concerned 
that, without clear guidance on the issue 
of "qualified" interpreter, the rule would 
be interpreted to mean "available, rather 
than qualified" interpreters. Some 
claimed that few public entities would 
understand the difference between a 
qualified interpreter and a person who 
simply knows a few signs or how to 
fingers pell. 

In order to clarify what is meant by 
"qualified interpreter" the Department 
has added a definition of the term to the 
final rule. A qualified interpreter means 
an interpreter who is able to interpret 
effectively, accurately, and impartially 
both receptively and expressively, using 
any necessary specialized vocabulary. 
This definition focuses on the actual 
ability of the interpreter in a particular 
interpreting context to facilitate effective 
communication between the public entity 
and the individual with disabilities. 

Public comment also revealed that 
public entities have at times asked 
persons who are deaf to provide family 
members or friends to interpret. In 
certain circumstances, notwithstanding 
that the family member of friend is able 
to interpret or is a certified interpreter, 
the family member or friend may not be 
qualified to render the necessary 
interpretation because of factors such as 
emotional or personal involvement or 
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considerations of confidentiality that may 
adversely affect the ability to 
interpret "effectively, accurately, and 
impartially." 

The definition of "qualified 
interpreter" in this rule does not 
invalidate or limit standards for 
interpreting services of any state or local 
law that are equal to or more stringent 
than those imposed by this definition. 
For instance, the definition would not 
supersede any requirement of state law 
for use of a certified interpreter in court 
proceedings. 

"Section 504." The Department 
added a definition of "section 504" 
because the term is used extensively in 
subpart F of this part. 

"State." The definition of "state" is 
identical to the statutory definition in 
section 3(3) of the ADA. 

Section 35.105 Self-evaluation 
Section 35.105 establishes a 

requirement, based on the section 504 
regulations for federally assisted and 
federally conducted programs, that a 
public entity evaluate its current policies 
and practices to identify and correct any 
that are not consistent with the 
requirements of this part. As noted in the 
discussion of §35.102, activities covered 
by the Department of Transportation's 
regulation implementing subtitle B of 
title II are not required to be included in 
the self-evaluation required by this 
section. 

Experience has demonstrated the 
self-evaluation process to be a valuable 
means of establishing a working 
relationship with individuals with 
disabilities, which has promoted both 
effective and efficient implementation of 
section 504. The Department expects that 
it will likewise be useful to public 
entities newly covered by the ADA. 

All public entities are required to do 
a self-evaluation. However, only those 
that employ 50 or more persons are 
required to maintain the self-evaluation 
on file and make it available for public 
inspection for three years. The number 
50 was derived from the Department of 
Justice's section 504 regulations for 
federally assisted programs, 28 CFR 
42.505(c). The Department received 
comments critical of this limitation, some 
suggesting the requirement apply to all 
public entities and others suggesting that 
the number be changed from 50 to 15. 
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The final rule has not been changed. 
Although many regulations implementing 
section 504 for federally assisted 
programs do use 15 employees as the 
cut-off for this record-keeping 
requirement, the Department believes that 
it would be inappropriate to extend it to 
those smaller public entities covered by 
this regulation that do not receive federal 
financial assistance. This approach has 
the benefit of minimizing paperwork 
burdens on small entities. 

Paragraph (d) provides that the self-
evaluation required by this section shall 
apply only to programs not subject to 
section 504 or those policies and 
practices, such as those involving 
communications access, that have not 
already been included in a self-evaluation 
required under an existing regulation 
implementing section 504. Because most 
self-evaluations were done from five to 
twelve years ago, however, the 
Department expects that a great many 
public entities will be reexamining all of 
their policies and programs. Programs 
and functions may have changed, and 
actions that were supposed to have been 
taken to comply with section 504 may 
not have been fully implemented or may 
no longer be effective. In addition, there 
have been statutory amendments to 
section 504 which have changed the 
coverage of section 504, particularly the 
Civil Rights Restoration Act of 1987, 
Public Law No. 100-259, 102 Stat. 28 
( 1988), which broadened the definition of 
a covered "program or activity." 

Several commenters suggested that 
the Department clarify public entities' 
liability during the one-year period for 
compliance with the self-evaluation 
requirement. The self-evaluation 
requirement does not stay the effective 
date of the statute nor of this part. Public 
entities are, therefore, not shielded from 
discrimination claims during that time. 

Other commenters suggested that the 
rule require that every self-evaluation 
include an examination of training efforts 
to assure that individuals with disabilities 
are not subjected to discrimination 
because of insensitivity , particularly in 
the law enforcement area. Although the 
Department has not added such a specific 
requirement to the rule, it would be 
appropriate for public entities to evaluate 
training efforts because, in many cases, 
lack of training leads to discriminatory 
practices, even when the policies in place 
are nondiscriminatory. 
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Section 35.106 Notice 
Section 35. 106 requires a public 

entity to disseminate sufficient 
information to applicants, participants, 
beneficiaries, and other interested 
persons to inform them of the rights and 
protections afforded by the ADA and this 
regulation. Methods of providing this 
information include, for example, the 
publication of information in handbooks, 
manuals, and pamphlets that are 
distributed to the public to describe a 
public entity ' s programs and activities; 
the display of informative posters in 
service centers and other public places; 
or the broadcast of information by 
television or radio. In providing the 
notice, a public entity must comply with 
the requirements for effective 
communication in §35.160. The preamble 
to that section gives guidance on how to 
effectively communicate with individuals 
with disabilities. 

Section 35.107 Designation of Responsible 
Employee and Adoption of Grievance 
Procedures 

Consistent with §35.105, self-
evaluation, the final rule requires that 
public entities with 50 or more 
employees designate a responsible 
employee and adopt grievance 
procedures. Most of the commenters who 
suggested that the requirement that self-
evaluation be maintained on file for three 
years not be limited to those employing 
50 or more persons made a similar 
suggestion concerning §35.107. 
Commenters recommended either that all 
public entities be subject to §35.107, or 
that "50 or more persons" be changed to 
"15 or more persons." As explained in 
the discussion of §35. 105, the 
Department has not adopted this 
suggestion. 

The requirement for designation of 
an employee responsible for coordination 
of efforts to carry out responsibilities 
under this part is derived from the HEW 
regulation implementing section 504 in 
federally assisted programs. The 
requirement for designation of a 
particular employee and dissemination of 
information about how to locate that 
employee helps to ensure that individuals 
dealing with large agencies are able to 
easily find a responsible person who is 
familiar with the requirements of the Act 
and this part and can communicate those 
requirements to other individuals in the 
agency who may be unaware of their 
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responsibilities. This paragraph in no 
way limits a public entity ' s obligation to 
ensure that all of its employees comply 
with the requirements of this part, but it 
ensures that any failure by individual 
employees can be promptly corrected by 
the designated employee. 

Section 35.107(b) requires public 
entities with 50 or more employees to 
establish grievance procedures for 
resolving complaints of violations of this 
part. Similar requirements are found in 
the section 504 regulations for federally 
assisted programs (see, e.g., 45 CFR 
84.7(b)). The rule, like the regulations 
for federally assisted programs, provides 
for investigation and resolution of 
complaints by a federal enforcement 
agency. It is the view of the Department 
that public entities subject to this part 
should be required to establish a 
mechanism for resolution of complaints 
at the local level without requiring the 
complainant to resort to the federal 
complaint procedures established under 
subpart F. Complainants would not, 
however, be required to exhaust the 
public entity's grievance procedures 
before filing a complaint under subpart 
F. Delay in filing the complaint at the 
federal level caused by pursuit of the 
remedies available under the grievance 
procedure would generally be considered 
good cause for extending the time 
allowed for filing under §35. l 70(b). 

Subpart B - General Requirements 

Section 35.130 General Prohibitions 
Against Discrimination 

The general prohibitions against 
discrimination in the rule are generally 
based on the prohibitions in existing 
regulations implementing section 504 
and, therefore, are already familiar to 
state and local entities covered by section 
504. In addition, §35 .130 includes a 
number of provisions derived from title 
III of the Act that are implicit to a 
certain degree in the requirements of 
regulations implementing section 504. 

Several commenters suggested that 
this part should include the section of the 
proposed title III regulation that 
implemented section 309 of the Act, 
which requires that courses and 
examinations related to applications, 
licensing, certification, or credentialing 
be provided in an accessible place and 
manner or that alternative accessible 
arrangements be made. The Department 
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has not adopted this suggestion. The 
requirements of this part, including the 
general prohibitions of discrimination in 
this section, the program access 
requirements of subpart D, and the 
communications requirements of subpart 
E, apply to courses and examinations 
provided by public entities. The 
Department considers these requirements 
to be sufficient to ensure that courses 
and examinations administered by public 
entities meet the requirements of section 
309. For example, a public entity 
offering an examination must ensure that 
modifications of policies, practices, or 
procedures or the provision of auxiliary 
aids and services furnish the individual 
with a disability an equal opportunity to 
demonstrate his or her knowledge or 
ability. Also, any examination specially 
designed for individuals with disabilities 
must be offered as often and in as timely 
a manner as are other examinations. 
Further, under this part, courses and 
examinations must be offered in the most 
integrated setting appropriate. The 
analysis of §35.130(d) is relevant to this 
determination. 

A number of commenters asked that 
the regulation be amended to require 
training of law enforcement personnel to 
recognize the difference between 
criminal activity and the effects of 
seizures or other disabilities such as 
mental retardation, cerebral palsy, 
traumatic brain injury, mental illness, or 
deafness. Several disabled commenters 
gave personal statements about the abuse 
they had received at the hands of law 
enforcement personnel. Two 
organizations that commented cited the 
Judiciary report at 50 as authority to 
require law enforcement training. 

The Department has not added such 
a training requirement to the regulation. 
Discriminatory arrests and brutal 
treatment are already unlawful police 
activities. The general regulatory 
obligation to modify policies, practices, 
or procedures requires Jaw enforcement 
to make changes in policies that result in 
discriminatory arrests or abuse of 
individuals with disabilities. Under this 
section law enforcement personnel would 
be required to make appropriate efforts to 
determine whether perceived strange or 
disruptive behavior or unconsciousness is 
the result of a disability. The Department 
notes that a number of states have 
attempted to address the problem of 
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arresting disabled persons for 
noncriminal conduct resulting from their 
disability through adoption of the 
Uniform Duties to Disabled Persons Act, 
and encourages other jurisdictions to 
consider that approach. 

Paragraph (a) restates the 
nondiscrimination mandate of section 
202 of the ADA. The remaining 
paragraphs in §35.130 establish the 
general principles for analyzing whether 
any particular action of the public entity 
violates this mandate. 

Paragraph (b) prohibits overt denials 
of equal treatment of individuals with 
disabilities. A public entity may not 
refuse to provide an individual with a 
disability with an equal opportunity to 
participate in or benefit from its program 
simply because the person has a 
disability. 

Paragraph (b)(J)(i) provides that it is 
discriminatory to deny a person with a 
disability the right to participate in or 
benefit from the aid, benefit, or service 
provided by a public entity. Paragraph 
(b )( 1 )(ii) provides that the aids, benefits, 
and services provided to persons with 
disabilities must be equal to those 
provided to others, and paragraph 
(b )(1 )(iii) requires that the aids, benefits, 
or services provided to individuals with 
disabilities must be as effective in 
affording equal opportunity to obtain the 
same result, to gain the same benefit, or 
to reach the same level of achievement 
as those provided to others. These 
paragraphs are taken from the regulations 
implementing section 504 and simply 
restate principles long established under 
section 504. 

Paragraph (b)(J)(iv) permits the 
public entity to develop separate or 
different aids, benefits, or services when 
necessary to provide individuals with 
disabilities with an equal opportunity to 
participate in or benefit from the public 
entity's programs or activities, but only 
when necessary to ensure that the aids, 
benefits, or services are as effective as 
those provided to others. Paragraph 
(b)(J)(iv) must be read in conjunction 
with paragraphs (b)(2), (d), and (e). Even 
when separate or different aids, benefits, 
or services would be more effective, 
paragraph (b)(2) provides that a qualified 
individual with a disability still has the 
right to choose to participate in the 
program that is not designed to 
accommodate individuals with 
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disabilities. Paragraph (d) requires that a 
public entity administer services, 
programs, and activities in the most 
integrated setting appropriate to the 
needs of qualified individuals with 
disabilities. 

Paragraph (b )(2) specifies that, 
notwithstanding the existence of separate 
or different programs or activities 
provided in accordance with this section, 
an individual with a disability shall not 
be denied the opportunity to participate 
in such programs or activities that are not 
separate or different. Paragraph (e), 
which is derived from section 50l(d) of 
the Americans with Disabilities Act, 
states that nothing in this part shall be 
construed to require an individual with a 
disability to accept an accommodation, 
aid, service, opportunity, or benefit that 
he or she chooses not to accept. 

Taken together, these provisions are 
intended to prohibit exclusion and 
segregation of individuals with 
disabilities and the denial of equal 
opportunities enjoyed by others, based 
on, among other things, presumptions, 
patronizing attitudes, fears, and 
stereotypes about individuals with 
disabilities. Consistent with these 
standards, public entities are required to 
ensure that their actions are based on 
facts applicable to individuals and not on 
presumptions as to what a class of 
individuals with disabilities can or cannot 
do. 

Integration is fundamental to the 
purposes of the Americans with 
Disabilities Act. Provision of segregated 
accommodations and services relegates 
persons with disabilities to second-class 
status. For example, it would be a 
violation of this provision to require 
persons with disabilities to eat in the 
back room of a government cafeteria or 
to refuse to allow a person with a 
disability the full use of recreation or 
exercise facilities because of stereotypes 
about the person's ability to participate. 

Many commenters objected to 
proposed paragraphs (b)(l)(iv) and (d) as 
allowing continued segregation of 
individuals with disabilities. The 
Department recognizes that promoting 
integration of individuals with disabilities 
into the mainstream of society is an 
important objective of the ADA and 
agrees that, in most instances, separate 
programs for individuals with disabilities 
will not be permitted. Nevertheless, 

App . Ill • Page 159 

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 124 of 251



Public Services 

section 504 does permit separate 
programs in limited circumstances, and 
Congress clearly intended the regulations 
issued under title II to adopt the 
standards of section 504. Furthermore, 
Congress included authority for separate 
programs in the specific requirements of 
title III of the Act. Section 
302(b)(l)(A)(iii) of the Act provides for 
separate benefits in language similar to 
that in §35.130(b )( 1 )(iv), and section 
302(b)(l)(B) includes the same 
requirement for "the most integrated 
setting appropriate" as in §35.130(d). 

Even when separate programs are 
permitted, individuals with disabilities 
cannot be denied the opportunity to 
participate in programs that are not 
separate or different. This is an important 
and overarching principle of the 
Americans with Disabilities Act. 
Separate, special, or different programs 
that are designed to provide a benefit to 
persons with disabilities cannot be used 
to restrict the participation of persons 
with disabilities in general, integrated 
activities. 

For example, a person who is blind 
may wish to decline participating in a 
special museum tour that allows persons 
to touch sculptures in an exhibit and 
instead tour the exhibit at his or her own 
pace with the museum's recorded tour. It 
is not the intent of this section to require 
the person who is blind to avail himself 
or herself of the special tour. Modified 
participation for persons with disabilities 
must be a choice, nor a requirement. 

In addition, it would not be a 
violation of this section for a public 
entity to offer recreational programs 
specially designed for children with 
mobility impairments. However, it would 
be a violation of this section if the entity 
then excluded these children from other 
recreational services for which they are 
qualified to participate when these 
services are made available to 
nondisabled children, or if the entity 
required children with disabilities to 
attend only designated programs. 

Many commenters asked that the 
Department clarify a public entity's 
obligations within the integrated program 
when it offers a separate program but an 
individual with a disability chooses not 
to participate in the separate program. It 
is impossible to make a blanket statement 
as to what level of auxiliary aids or 
modifications would be required in the 
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integrated program. Rather, each 
situation must be assessed individually . 
The starting point is to question whether 
the separate program is in fact necessary 
or appropriate for the individual. 
Assuming the separate program would be 
appropriate for a particular individual, 
the extent to which that individual must 
be provided with modifications in the 
integrated program will depend not only 
on what the individual needs but also on 
the limitations and defenses of this part. 
For example, it may constitute an undue 
burden for a public accommodation, 
which provides a full-time interpreter in 
its special guided tour for individuals 
with hearing impairments, to hire an 
additional interpreter for those 
individuals who choose to attend the 
integrated program. The Department 
cannot identify categorically the level of 
assistance or aid required in the 
integrated program. 

Paragraph (b)(l)(v) provides that a 
public entity may not aid or perpetuate 
discrimination against a qualified 
individual with a disability by providing 
significant assistance to an agency, 
organization, or person that discriminates 
on the basis of disability in providing 
any aid, benefit, or service to 
beneficiaries of the public entity's 
program. This paragraph is taken from 
the regulations implementing section 504 
for federally assisted programs. 

Paragraph (b)(l )(vi) prohibits the 
public entity from denying a qualified 
individual with a disability the 
opportunity to participate as a member of 
a planning or advisory board. 

Paragraph (b)(l)(vii) prohibits the 
public entity from limiting a qualified 
individual with a disability in the 
enjoyment of any right, privilege, 
advantage, or opportunity enjoyed by 
others receiving any aid, benefit, or 
service. 

Paragraph (b)(3) prohibits the public 
entity from utilizing criteria or methods 
of administration that deny individuals 
with disabilities access to the public 
entity's services, programs, and activities 
or that perpetuate the discrimination of 
another public entity, if both public 
entities are subject to common 
administrative control or are agencies of 
the same state. The phrase "criteria or 
methods of administration" refers to 
official written policies of the public 
entity and to the actual practices of the 
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public entity. This paragraph prohibits 
both blatantly exclusionary policies or 
practices and nonessential policies and 
practices that are neutral on their face, 
but deny individuals with disabilities an 
effective opportunity to participate. This 
standard is consistent with the 
interpretation of section 504 by the U.S. 
Supreme Court in Alexander v. Choate, 
469 U.S. 287 (1985). The Court in 
Choate explained that members of 
Congress made numerous statements 
during passage of section 504 regarding 
eliminating architectural barriers, 
providing access to transportation, and 
eliminating discriminatory effects of job 
qualification procedures. The Court then 
noted: "These statements would ring 
hollow if the resulting legislation could 
not rectify the harms resulting from 
action that discriminated by effect as 
well as by design." Id. at 297 (footoote 
omitted). 

Paragraph (b)(4) specifically applies 
the prohibition enunciated in 
§ 35. l 30(b )(3) to the process of selecting 
sites for construction of new facilities or 
selecting existing facilities to be used by 
the public entity. Paragraph (b)(4) does 
not apply to construction of additional 
buildings at an existing site. 

Paragraph (b)(5) prohibits the public 
entity, in the selection of procurement 
contractors, from using criteria that 
subject qualified individuals with 
disabilities to discrimination on the basis 
of disability. 

Paragraph (b)(6) prohibits the public 
entity from discriminating against 
qualified individuals with disabilities on 
the basis of disability in the granting of 
licenses or certification. A person is a 
"qualified individual with a disability" 
with respect to licensing or certification 
if he or she can meet the essential 
eligibility requirements for receiving the 
license or certification (see §35.104 ). 

A number of commenters were 
troubled by the phrase "essential 
eligibility requirements" as applied to 
state licensing requirements, especially 
those for health care professions. 
Because of the variety of types of 
programs to which the definition of 
"qualified individual with a disability" 
applies, it is not possible to use more 
specific language in the definition. The 
phrase "essential eligibility 
requirements," however, is taken from 
the definitions in the regulations 
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implementing sectiOn 504, so caselaw 
under section 504 will be applicable to 
its interpretation. In Southeastern 
Community College v. Davis, 442 U.S. 
397, for example, the Supreme Court 
held that section 504 does not require an 
institution to "lower or effect substantial 
modifications of standards to 
accommodate a handicapped person," 
442 U.S. at 413, and that the school had 
established that the plaintiff was not 
"qualified" because she was not able to 
"serve the nursing profession in all 
customary ways," id. Whether a 
particular requirement is "essential" will, 
of course, depend on the facts of the 
particular case. 

In addition, the public entity may 
not establish requirements for the 
programs or activities of licensees or 
certified entities that subject qualified 
individuals with disabilities to 
discrimination on the basis of disability. 
For example, the public entity must 
comply with this requirement when 
establishing safety standards for the 
operations of licensees. In that case the 
public entity must ensure that standards 
that it promulgates do not discriminate 
against the employment of qualified 
individuals with disabilities in an 
impermissible manner. 

Paragraph (b)(6) does not extend the 
requirements of the Act or this part 
directly to the programs or activities of 
licensees or certified entities themselves. 
The programs or activities of licensees or 
certified entities are not themselves 
programs or activities of the public entity 
merely by virtue of the license or 
certificate. 

Paragraph (b)(7) is a specific 
application of the requirement under the 
general prohibitions of discrimination 
that public entities make reasonable 
modifications in policies, practices, or 
procedures where necessary to avoid 
discrimination on the basis of disability. 
Section 302(b)(2)(A)(ii) of the ADA sets 
out this requirement specifically for 
public accommodations covered by title 
III of the Act, and the House Judiciary 
Committee Report directs the Attorney 
General to include those specific 
requirements in the title II regulation to 
the extent that they do not conflict with 
the regulations implementing section 504. 
Judiciary report at 52. 

Paragraph (b)(8), a new paragraph 
not contained in the proposed rule, 
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prohibits the imposition or application of 
eligibility criteria that screen out or tend 
to screen out an individual with a 
disability or any class of individuals with 
disabilities from fully and equally 
enjoying any service, program, or 
activity, unless such criteria can be 
shown to be necessary for the provision 
of the service, program, or activity being 
offered. This prohibition is also a 
specific application of the general 
prohibitions of discrimination and is 
based on section 302(b)(2)(A)(i) of the 
ADA. It prohibits overt denials of equal 
treatment of individuals with disabilities, 
or establishment of exclusive or 
segregative criteria that would bar 
individuals with disabilities from 
participation in services, benefits, or 
activities. 

Paragraph (b)(8) also prohibits 
policies that unnecessarily impose 
requirements or burdens on individuals 
with disabilities that are not placed on 
others. For example, public entities may 
not require that a qualified individual 
with a disability be accompanied by an 
attendant. A public entity is not, 
however, required to provide attendant 
care, or assistance in toileting, eating, or 
dressing to individuals with disabilities, 
except in special circumstances, such as 
where the individual is an inmate of a 
custodial or correctional institution. 

In addition, paragraph (b)(8) 
prohibits the imposition of criteria that 
"tend to" screen out an individual with a 
disability. This concept, which is derived 
from current regulations under section 
504 (see, e.g., 45 CFR 84.13), makes it 
discriminatory to impose policies or 
criteria that, while not creating a direct 
bar to individuals with disabilities, 
indirectly prevent or limit their ability to 
participate. For example, requiring 
presentation of a driver's license as the 
sole means of identification for purposes 
of paying by check would violate this 
section in situations where, for example, 
individuals with severe vision impair-
ments or developmental disabilities or 
epilepsy are ineligible to receive a 
driver's license and the use of an 
alternative means of identification, such 
as another photo I.D. or credit card, is 
feasible . 

A public entity may, however, 
impose neutral rules and criteria that 
screen out, or tend to screen out, 
individuals with disabilities if the criteria 
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are necessary for the safe operation of 
the program in question. Examples of 
safety qualifications that would be 
justifiable in appropriate circumstances 
would include eligibility requirements for 
drivers' licenses, or a requirement that 
all participants in a recreational rafting 
expedition be able to meet a necessary 
level of swimming proficiency. Safety 
requirements must be based on actual 
risks and not on speculation, stereotypes, 
or generalizations about individuals with 
disabilities. 

Paragraph (c) provides that nothing 
in this part prohibits a public entity from 
providing benefits, services, or 
advantages to individuals with 
disabilities, or to a particular class of 
individuals with disabilities, beyond 
those required by this part. It is derived 
from a provision in the section 504 
regulations that permits programs 
conducted pursuant to federal statute or 
executive order that are designed to 
benefit only individuals with disabilities 
or a given class of individuals with 
disabilities to be limited to those 
individuals with disabilities. Section 504 
ensures that federally assisted programs 
are made available to all individuals, 
without regard to disabilities, unless the 
federal program under which the 
assistance is provided is specifically 
limited to individuals with disabilities or 
a particular class of individuals with 
disabilities. Because coverage under this 
part is not limited to federally assisted 
programs, paragraph (c) has been revised 
to clarify that state and local 
governments may provide special 
benefits, beyond those required by the 
nondiscrimination requirements of this 
part, that are limited to individuals with 
disabilities or a particular class of 
individuals with disabilities, without 
thereby incurring additional obligations 
to persons without disabilities or to other 
classes of individuals with disabilities. 

Paragraphs (d) and (e), previously 
referred to in the discussion of paragraph 
(b)(l)(iv), provide that the public entity 
must administer services, programs, and 
activities in the most integrated setting 
appropriate to the needs of qualified 
individuals with disabilities, i.e., in a 
setting that enables individuals with 
disabilities to interact with nondisabled 
persons to the fullest extent possible, and 
that persons with disabilities must be 
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provided the option of declining to 
accept a particular accommodation. 

Some commenters expressed concern 
that §35.130(e), which states that nothing 
in the rule requires an individual with a 
disability to accept special 
accommodations and services provided 
under the ADA, could be interpreted to 
allow guardians of infants or older 
people with disabilities to refuse medical 
treatment for their wards. Section 
35.130(e) has been revised to make it 
clear that paragraph (e) is inapplicable to 
the concern of the commenters. A new 
paragraph (e)(2) has been added stating 
that nothing in the regulation authorizes 
the representative or guardian of an 
individual with a disability to decline 
food, water, medical treatment, or 
medical services for that individual. New 
paragraph (e) clarifies that neither the 
ADA nor the regulation alters current 
federal law ensuring the rights of 
incompetent individuals with disabilities 
to receive food, water, and medical 
treatment. See, e.g., Child Abuse 
Amendments of 1984 (42 U.S.C. 
5106a(b )(10), 5106g(l O)); Rehabilitation 
Act of 1973, as amended (29 U.S.C. 
794); the Developmentally Disabled 
Assistance and Bill of Rights Act (42 
u.s.c. 6042). 

Sections 35.130(e) (1) and (2) are 
based on section 50l(d) of the ADA. 
Section 501(d) was designed to clarify 
that nothing in the ADA requires 
individuals with disabilities to accept 
special accommodations and services for 
individuals with disabilities that may 
segregate them: 

The Committee added this section 
[501(d)] to clarify that nothing in the ADA is 
intended to permit discriminatory treatment on 
the basis of disability, even when such 
treatment is rendered under the guise of 
providing an accommodation, service, aid or 
benefit to the individual with disability. For 
example, a blind individual may choose not to 
avail himself or herself of the right to go to 
the front of a line, even if a particular public 
accommodation has chosen to offer such a 
modification of a policy for blind individuals. 
Or, a blind individual may choose to decline 
to participate in a special museum tour that 
allows persons to touch sculptures in an 
exhibit and instead tour the exhibits at his or 
her own pace with the museum's recorded 
tour. 

Judiciary report at 71-72. The Act is not 
to be construed to mean that an 
individual with disabilities must accept 
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special accommodations and services for 
individuals with disabilities when that 
individual can participate in the regular 
services already offered. Because medical 
treatment, including treatment for 
particular conditions, is not a special 
accommodation or service for individuals 
with disabilities under section 501(d), 
neither the Act nor this part provides 
affirmative authority to suspend such 
treatment. Section 501 (d) is intended to 
clarify that the Act is not designed to 
foster discrimination through mandatory 
acceptance of special services when other 
alternatives are provided; this concern 
does not reach to the provision of 
medical treatment for the disabling 
condition itself. 

Paragraph (f) provides that a public 
entity may not place a surcharge on a 
particular individual with a disability, or 
any group of individuals with disabilities, 
to cover any costs of measures required 
to provide that individual or group with 
the nondiscriminatory treatment required 
by the Act or this part. Such measures 
may include the provision of auxiliary 
aids or of modifications required to 
provide program accessibility. 

Several commenters asked for 
clarification that the costs of interpreter 
services may not be assessed as an 
element of "court costs." The Department 
has already recognized that imposition of 
the cost of courtroom interpreter services 
is impermissible under section 504. The 
preamble to the Department's section 504 
regulation for its federally assisted 
programs states that where a court 
system has an obligation to provide 
qualified interpreters, "it has the 
corresponding responsibility to pay for 
the services of the interpreters." (45 FR 
37630 (June 3, 1980)). Accordingly, 
recouping the costs of interpreter services 
by assessing them as part of court costs 
would also be prohibited. 

Paragraph (g), which prohibits 
discrimination on the basis of an 
individual's or entity's known 
relationship or association with an 
individual with a disability, is based on 
sections 102(b )( 4) and 302(b )( 1 )(E) of 
the ADA. This paragraph was not 
contained in the proposed rule. The 
individuals covered under this paragraph 
are any individuals who are discriminated 
against because of their known 
association with an individual with a 
disability. For example, it would be a 
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violation of this paragraph for a local 
government to refuse to allow a theater 
company to use a school auditorium on 
the grounds that the company had 
recently performed for an audience of 
individuals with HIV disease. 

This protection is not limited to 
those who have a familial relationship 
with the individual who has a disability. 
Congress considered, and rejected, 
amendments that would have limited the 
scope of this provision to specific 
associations and relationships. Therefore, 
if a public entity refuses admission to a 
person with cerebral palsy and his or her 
companions, the companions have an 
independent right of action under the 
ADA and this section. 

During the legislative process, the 
term "entity" was added to section 
302(b )( 1 )(E) to clarify that the scope of 
the provision is intended to encompass 
not only persons who have a known 
association with a person with a 
disability, but also entities that provide 
services to or are otherwise associated 
with such individuals. This provision was 
intended to ensure that entities such as 
health care providers, employees of 
social service agencies, and others who 
provide professional services to persons 
with disabilities are not subjected to 
discrimination because of their 
professional association with persons 
with disabilities. 

Section 35.131 Illegal Use of Drugs 
Section 35 .131 effectuates section 

510 of the ADA, which clarifies the 
Act's application to people who use 
drugs illegally. Paragraph (a) provides 
that this part does not prohibit 
discrimination based on an individual's 
current illegal use of drugs. 

The Act and the regulation 
distinguish between illegal use of drugs 
and the legal use of substances, whether 
or not those substances are "controlled 
substances," as defined in the Controlled 
Substances Act (21 U.S.C. 812). Some 
controlled substances are prescription 
drugs that have legitimate medical uses. 
Section 35 .131 does not affect use of 
controlled substances pursuant to a valid 
prescription under supervision by a 
licensed health care professional, or other 
use that is authorized by the Controlled 
Substances Act or any other provision of 
federal law. It does apply to illegal use 
of those substances, as well as to illegal 
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use of controlled substances that are not 
prescription drugs. The key question is 
whether the individual's use of the 
substance is illegal, not whether the 
substance has recognized legal uses. 
Alcohol is not a controlled substance, so 
use of alcohol is not addressed by 
§35.131 (although alcoholics are 
individuals with disabilities, subject to 
the protections of the statute). 

A distinction is also made between 
the use of a substance and the status of 
being addicted to that substance. 
Addiction is a disability, and addicts are 
individuals with disabilities protected by 
the Act. The protection, however, does 
not extend to actions based on the illegal 
use of the substance. In other words, an 
addict cannot use the fact of his or her 
addiction as a defense to an action based 
on illegal use of drugs. This distinction is 
not artificial. Congress intended to deny 
protection to people who engage in the 
illegal use of drugs, whether or not they 
are addicted, but to provide protection to 
addicts so long as they are not currently 
using drugs. 

A third distinction is the difficult 
one between current use and former use. 
The definition of "current illegal use of 
drugs" in §35.104, which is based on the 
report of the Conference Committee, 
H.R. Conf. Rep. No. 596, lOlst Cong., 
2d Sess. 64 ( 1990) (hereinafter 
"Conference report"), is "illegal use of 
drugs that occurred recently enough to 
justify a reasonable belief that a person's 
drug use is current or that continuing use 
is a real and ongoing problem." 

Paragraph (a)(2)(i) specifies that an 
individual who has successfully 
completed a supervised drug 
rehabilitation program or has otherwise 
been rehabilitated successfully and who 
is not engaging in current illegal use of 
drugs is protected. Paragraph (a)(2)(ii) 
clarifies that an individual who is 
currently participating in a supervised 
rehabilitation program and is not 
engaging in current illegal use of drugs 
is protected. Paragraph (a)(2)(iii) 
provides that a person who is erroneously 
regarded as engaging in current illegal 
use of drugs, but who is not engaging in 
such use, is protected. 

Paragraph (b) provides a limited 
exception to the exclusion of current 
illegal users of drugs from the 
protections of the Act. It prohibits denial 
of health services, or services provided in 
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connection with drug rehabilitation to an 
individual on the basis of current illegal 
use of drugs, if the individual is 
otherwise entitled to such services. A 
health care facility, such as a hospital or 
clinic, may not refuse treatment to an 
individual in need of the services it 
provides on the grounds that the 
individual is illegally using drugs, but it 
is not required by this section to provide 
services that it does not ordinarily 
provide. For example, a health care 
facility that specializes in a particular 
type of treatment, such as care of burn 
victims, is not required to provide drug 
rehabilitation services, but it cannot 
refuse to treat a individual's burns on the 
grounds that the individual is illegally 
using drugs. 

Some commenters pointed out that 
abstention from the use of drugs is an 
essential condition of participation in 
some drug rehabilitation programs, and 
may be a necessary requirement in 
inpatient or residential settings. The 
Department believes that this comment is 
well-founded. Congress clearly intended 
to prohibit exclusion from drug treatment 
programs of the very individuals who 
need such programs because of their use 
of drugs, but, once an individual has 
been admitted to a program, abstention 
may be a necessary and appropriate 
condition to continued participation. The 
final rule therefore provides that a drug 
rehabilitation or treatment program may 
prohibit illegal use of drugs by 
individuals while they are participating in 
the program. 

Paragraph (c) expresses Congress' 
intention that the Act be neutral with 
respect to testing for illegal use of drugs. 
This paragraph implements the provision 
in section 5 IO(b) of the Act that allows 
entities "to adopt or administer 
reasonable policies or procedures, 
including but not limited to drug testing," 
that ensure that an individual who is 
participating in a supervised 
rehabilitation program, or who has 
completed such a program or otherwise 
been rehabilitated successfully is no 
longer engaging in the illegal use of 
drugs. The section is not to be 
"construed to encourage, prohibit, 
restrict, or authorize the conducting of 
testing for the illegal use of drugs." 

Paragraph 35 .131 ( c) clarifies that it 
is not a violation of this part to adopt or 
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administer reasonable policies or 
procedures to ensure that an individual 
who formerly engaged in the illegal use 
of drugs is not currently engaging in 
illegal use of drugs. Any such policies or 
procedures must, of course, be 
reasonable, and must be designed to 
identify accurately the illegal use of 
drugs. This paragraph does not authorize 
inquiries, tests, or other procedures that 
would disclose use of substances that are 
not controlled substances or are taken 
under supervision by a licensed health 
care professional, or other uses 
authorized by the Controlled Substances 
Act or other provisions of federal law, 
because such uses are not included in the 
definition of "illegal use of drugs." A 
commenter argued that the rule should 
permit testing for lawful use of 
prescription drugs, but most commenters 
preferred that tests must be limited to 
unlawful use in order to avoid revealing 
the lawful use of prescription medicine 
used to treat disabilities. 

Section 35 .132 Smoking 
Section 35.132 restates the 

clarification in section 50l(b) of the Act 
that the Act does not preclude the 
prohibition of, or imposition of 
restrictions on, smoking in transportation 
covered by title II. Some commenters 
argued that this section is too limited in 
scope, and that the regulation should 
prohibit smoking in all facilities used by 
public entities. The reference to smoking 
in section 501, however, merely clarifies 
that the Act does not require public 
entities to accommodate smokers by 
permitting them to smoke in 
transportation facilities. 

Section 35 .133 Maintenance of Accessible 
Features 

Section 35.133 provides that a 
public entity shall maintain in operable 
working condition those features of 
facilities and equipment that are required 
to be readily accessible to and usable by 
persons with disabilities by the Act or 
this part. The Act requires that, to the 
maximum extent feasible, facilities must 
be accessible to, and usable by, 
individuals with disabilities. This section 
recognizes that it is not sufficient to 
provide features such as accessible 
routes, elevators, or ramps, if those 
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features are not maintained in a manner 
that enables individuals with disabilities 
to use them. Inoperable elevators, locked 
accessible doors, or "accessible" routes 
that are obstructed by furniture, filing 
cabinets, or potted plants are neither 
"accessible to" nor "usable by" 
individuals with disabilities. 

Some commenters objected that this 
section appeared to establish an absolute 
requirement and suggested that language 
from the preamble be included in the text 
of the regulation. It is, of course, 
impossible to guarantee that mechanical 
devices will never fail to operate. 
Paragraph (b) of the final regulation 
provides that this section does not 
prohibit isolated or temporary 
interruptions in service or access due to 
maintenance or repairs. This paragraph is 
intended to clarify that temporary 
obstructions or isolated instances of 
mechanical failure would not be 
considered violations of the Act or this 
part. However, allowing obstructions or 
"out of service" equipment to persist 
beyond a reasonable period of time 
would violate this part, as would 
repeated mechanical failures due to 
improper or inadequate maintenance. 
Failure of the public entity to ensure that 
accessible routes are properly maintained 
and free of obstructions, or failure to 
arrange prompt repair of inoperable 
elevators or other equipment intended to 
provide access would also violate this 
part. 

Other commenters requested that 
this section be expanded to include 
specific requirements for inspection and 
maintenance of equipment, for training 
staff in the proper operation of 
equipment, and for maintenance of 
specific items. The Department believes 
that this section properly establishes the 
general requirement for maintaining 
access and that further details are not 
necessary. 

Section 35.134 Retaliation or Coercion 
Section 35 .134 implements section 

503 of the ADA, which prohibits 
retaliation against any individual who 
exercises his or her rights under the Act. 
This section is unchanged from the 
proposed rule. Paragraph (a) of §35.134 
provides that no private or public entity 
shall discriminate against any individual 
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because that individual has exercised his 
or her right to oppose any act or practice 
made unlawful by this part, or because 
that individual made a charge, testified, 
assisted, or participated in any manner in 
an investigation, proceeding, or hearing 
under the Act or this part. 

Paragraph (b) provides that no 
private or public entity shall coerce, 
intimidate, threaten, or interfere with any 
individual in the exercise of his or her 
rights under this part or because that 
individual aided or encouraged any other 
individual in the exercise or enjoyment 
of any right granted or protected by the 
Act or this part. 

This section protects not only 
individuals who allege a violation of the 
Act or this part, but also any individuals 
who support or assist them. This section 
applies to all investigations or 
proceedings initiated under the Act or 
this part without regard to the ultimate 
resolution of the underlying allegations. 
Because this section prohibits any act of 
retaliation or coercion in response to an 
individual's effort to exercise rights 
established by the Act and this part (or to 
support the efforts of another individual), 
the section applies not only to public 
entities subject to this part, but also to 
persons acting in an individual capacity 
or to private entities. For example, it 
would be a violation of the Act and this 
part for a private individual to harass or 
intimidate an individual with a disability 
in an effort to prevent that individual 
from attending a concert in a state-owned 
park. It would, likewise, be a violation of 
the Act and this part for a private entity 
to take adverse action against an 
employee who appeared as a witness on 
behalf of an individual who sought to 
enforce the Act. 

Section 35.135 Personal Devices and 
Services 

The final rule includes a new 
§35.135, entitles "Personal devices and 
services," which states that the provision 
of personal devices and services is not 
required by title II. This new section, 
which serves as a limitation on all of the 
requirements of the regulation, replaces 
§35. l 60(b )(2) of the proposed rule, 
which addressed the issue of personal 
devices and services explicitly only in 
the context of communications. The 
personal devices and services limitation 
was intended to have general application 
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in the proposed rule in all contexts where 
it was relevant. The final rule, therefore, 
clarifies this point by including a general 
provision that will explicitly apply not 
only to auxiliary aids and services but 
across-the-board to include other relevant 
areas such as, for example, modifications 
in policies, practices, and procedures 
(§35.130(b)(7)). The language of §35.135 
parallels an analogous provision in the 
Department's title III regulations (28 
CFR 36.306) but preserves the explicit 
reference to "readers for personal use or 
study" in §35.160(b)(2) of the proposed 
rule. This section does not preclude the 
short-term loan of personal receivers that 
are part of an assistive listening system. 

Subpart C - Employment 

Section 35.140 Employment Discrimination 
Prohibited 

Title II of the ADA applies to all 
activities of public entities, including 
their employment practices. The 
proposed rule cross-referenced the 
definitions, requirements, and procedures 
of title I of the ADA, as established by 
the Equal Employment Opportunity 
Commission in 29 CFR part 1630. This 
proposal would have resulted in use, 
under §35.140, of the title I definition of 
"employer," so that a public entity with 
25 or more employees would have 
become subject to the requirements of 
§35.140 on July 26, 1992, one with 15 to 
24 employees on July 26, 1994, and one 
with fewer than 15 employees would 
have been excluded completely. 

The Department received comments 
objecting to this approach. The 
commenters asserted that Congress 
intended to establish nondiscrimination 
requirements for employment by all 
public entities, including those that 
employ fewer than 15 employees; and 
that Congress intended the employment 
requirements of title II to become 
effective at the same time that the other 
requirements of this regulation become 
effective, January 26, 1992. The 
Department has reexamined the statutory 
language and legislative history of the 
ADA on this issue and has concluded 
that Congress intended to cover the 
employment practices of all public 
entities and that the applicable effective 
date is that of title II. 
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The statutory language of section 
204(b) of the ADA requires the 
Department to issue a regulation that is 
consistent with the ADA and the 
Department's coordination regulation 
under section 504, 28 CFR part 41. The 
coordination regulation specifically 
requires nondiscrimination in 
employment, 28 CFR 41.52-41.55, and 
does not limit coverage based on size of 
employer. Moreover, under all section 
504 implementing regulations issued in 
accordance with the Department's 
coordination regulation, employment 
coverage under section 504 extends to all 
employers with federally assisted 
programs or activities, regardless of size, 
and the effective date for those 
employment requirements has always 
been the same as the effective date for 
nonemployment requirements established 
in the same regulations. The Department 
therefore concludes that §35.140 must 
apply to all public entities upon the 
effective date of this regulation. 

In the proposed regulation the 
Department cross-referenced the 
regulations implementing title I of the 
ADA, issued by the Equal Employment 
Opportunity Commission at 29 CFR part 
1630, as a compliance standard for 
§35.140 because, as proposed, the scope 
of coverage and effective date of 
coverage under title II would have been 
coextensive with title I. In the final 
regulation this language is modified 
slightly. Subparagraph (1) of new 
paragraph (b) makes it clear that the 
standards established by the Equal 
Employment Opportunity Commission in 
29 CFR part 1630 will be the applicable 
compliance standards if the public entity 
is subject to title I. If the public entity is 
not covered by title I, or until it is 
covered by title I, subparagraph (b)(2) 
cross-references section 504 standards for 
what constitutes employment 
discrimination, as established _by the 
Department of Justice in 28 CFR part 41. 
Standards for title I of the ADA and 
section 504 of the Rehabilitation Act are 
for the most part identical because title I 
of the ADA was based on requirements 
set forth in regulations implementing 
section 504. 

The Department, together with the 
other federal agencies responsible for the 
enforcement of federal laws prohibiting 

Thompson Publishing Group, Inc. 

Appendix Ill 

employment discrimination on the basis 
of disability, recognizes the potential for 
jurisdictional overlap that exists with 
respect to coverage of public entities and 
the need to avoid problems related to 
overlapping coverage. The other federal 
agencies include the Equal Employment 
Opportunity Commission, which is the 
agency primarily responsible for 
enforcement of title I of the ADA, the 
Department of Labor, which is the 
agency responsible for enforcement of 
section 503 of the Rehabilitation Act of 
1973, and 26 federal agencies with 
programs of federal financial assistance, 
which are responsible for enforcing 
section 504 in those programs. Section 
107 of the ADA requires that 
coordination mechanisms be developed in 
connection with the administrative 
enforcement of complaints alleging 
discrimination under title I and 
complaints alleging discrimination in 
employment in violation of the 
Rehabilitation Act. Although the ADA 
does not specifically require inclusion of 
employment complaints under title II in 
the coordinating mechanisms required by 
title I, federal investigations of title II 
employment complaints will be 
coordinated on a government-wide basis 
also. The Department is currently 
working with the EEOC and other 
affected federal agencies to develop 
effective coordinating mechanisms, and 
final regulations on this issue will be 
issued on or before January 26, 1992. 

Subpart D -Program Accessibility 

Section 35.149 Discrimination Prohibited 
Section 35.149 states the general 

nondiscrimination principle underlying 
the program accessibility requirements of 
§§35.150 and 35.151. 

Section 35.150 Existing Facilities 
Consistent with section 204(b) of the 

Act, this regulation adopts the program 
accessibility concept found in the section 
504 regulations for federally conducted 
programs or activities (e.g., 28 CFR part 
39). The concept of "program 
accessibility" was first used in the 
section 504 regulation adopted by the 
Department of Health, Education, and 
Welfare for its federally assisted 
programs and activities in 1977. It 
allowed recipients to make their federally 
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assisted programs and activities available 
to individuals with disabilities without 
extensive retrofitting of their existing 
buildings and facilities, by offering those 
programs through alternative methods. 
Program accessibility has proven to be a 
useful approach and was adopted in the 
regulations issued for programs and 
activities conducted by federal Executive 
agencies. The Act provides that the 
concept of program access will continue 
to apply with respect to facilities now in 
existence, because the cost of retrofitting 
existing facilities is often prohibitive. 

Section 35.150 requires that each 
service, program, or activity conducted 
by a public entity, when viewed in its 
entirety, be readily accessible to and 
usable by individuals with disabilities. 
The regulation makes clear, however, 
that a public entity is not required to 
make each of its existing facilities 
accessible (§35. l 50(a)(l )). Unlike title 
III of the Act, which requires public 
accommodations to remove architectural 
barriers where such removal is "readily 
achievable," or to provide goods and 
services through alternative methods, 
where those methods are "readily 
achievable," title II requires a public 
entity to make its programs accessible in 
all cases, except where to do so would 
result in a fundamental alteration in the 
nature of the program or in undue 
financial and administrative burdens. 
Congress intended the "undue burden" 
standard in title II to be significantly 
higher than the "readily achievable" 
standard in title III. Thus, although title 
II may not require removal of barriers in 
some cases where removal would be 
required under title III, the program 
access requirement of title II should 
enable individuals with disabilities to 
participate in and benefit from the 
services, programs, or activities of public 
entities in all but the most unusual cases. 

Paragraph (a)(2}, which establishes a 
special limitation on the obligation to 
ensure program accessibility in historic 
preservation programs, is discussed 
below in connection with paragraph (b). 

Paragraph (a)(3}, which is taken 
from the section 504 regulations for 
federally conducted programs, generally 
codifies case law that defines the scope 
of the public entity's obligation to ensure 
program accessibility. This paragraph 
provides that, in meeting the program 
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accessibility requirement, a public entity 
is not required to take any action that 
would result in a fundamental alteration 
in the nature of its service, program, or 
activity or in undue financial and 
administrative burdens. A similar 
limitation is provided in §35.164. 

This paragraph does not establish an 
absolute defense; it does not relieve a 
public entity of all obligations to 
individuals with disabilities. Although a 
public entity is not required to take 
actions that would result in a 
fundamental alteration in the nature of a 
service, program, or activity or in undue 
financial and administrative burdens, it 
nevertheless must take any other steps 
necessary to ensure that individuals with 
disabilities receive the benefits or 
services provided by the public entity. 

It is the Department's view that 
compliance with §35.150(a), like 
compliance with the corresponding 
provisions of the section 504 regulations 
for federally conducted programs, would 
in most cases not result in undue 
financial and administrative burdens on a 
public entity. In determining whether 
financial and administrative burdens are 
undue, all public entity resources 
available for use in the funding and 
operation of the service, program, or 
activity should be considered. The 
burden of proving that compliance with 
paragraph (a) of §35.150 would 
fundamentally alter the nature of a 
service, program, or activity or would 
result in undue financial and 
administrative burdens rests with the 
public entity. 

The decision that compliance would 
result in such alteration or burdens must 
be made by the head of the public entity 
or his or her designee and must be 
accompanied by a written statement of 
the reasons for reaching that conclusion. 
The Department recognizes the difficulty 
of identifying the official responsible for 
this determination, given the variety of 
organizational forms that may be taken 
by public entities and their components. 
The intention of this paragraph is that the 
determination must be made by a high 
level official, no lower than a 
Department head, having budgetary 
authority and responsibility for making 
spending decisions. 

Any person who believes that he or 
she or any specific class of persons has 
been injured by the public entity head's 
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decision or failure to make a decision 
may file a complaint under the 
compliance procedures established in 
subpart F. 

Paragraph (b)(l) sets forth a number 
of means by which program accessibility 
may be achieved, including redesign of 
equipment, reassignment of services to 
accessible buildings, and provision of 
aides. 

The Department wishes to clarify 
that, consistent with longstanding 
interpretation of section 504, carrying an 
individual with a disability is considered 
an ineffective and therefore an 
unacceptable method for achieving 
program accessibility. Department of 
Health, Education, and Welfare, Office 
of Civil Rights, Policy Interpretation No. 
4, 43 FR 36035 (August 14, 1978). 
Carrying will be permitted only in 
manifestly exceptional cases, and only if 
all personnel who are permitted to 
participate in carrying an individual with 
a disability are formally instructed on the 
safest and least humiliating means of 
carrying. "Manifestly exceptional" cases 
in which carrying would be permitted 
might include, for example, programs 
conducted in unique facilities, such as an 
oceanographic vessel, for which 
structural changes and devices necessary 
to adapt the facility for use by 
individuals with mobility impairments 
are unavailable or prohibitively 
expensive. Carrying is not permitted as 
an alternative to structural modifications 
such as installation of a ramp or a 
chairlift. 

In choosing among methods, the 
public entity shall give priority 
consideration to those that will be 
consistent with provision of services in 
the most integrated setting appropriate to 
the needs of individuals with disabilities. 
Structural changes in existing facilities 
are required only when there is no other 
feasible way to make the public entity's 
program accessible. (It should be noted 
that "structural changes" include all 
physical changes to a facility; the term 
does not refer only to changes to 
structural features, such as removal of or 
alteration to a load-bearing structural 
member.) The requirements of §35.151 
for alterations apply to structural changes 
undertaken to comply with this section. 
The public entity may comply with the 
program accessibility requirement by 
delivering services at alternate accessible 
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sites or making home visits as 
appropriate. 

Historic Preservation Programs 
In order to avoid possible conflict 

between the congressional mandates to 
preserve historic properties, on the one 
hand, and to eliminate discrimination 
against individuals with disabilities on 
the other, paragraph (a)(2) provides that 
a public entity is not required to take any 
action that would threaten or destroy the 
historic significance of an historic 
property. The special limitation on 
program accessibility set forth in 
paragraph (a)(2) is applicable only to 
historic preservation programs, as 
defined in §35.104, that is, programs that 
have preservation of historic properties 
as a primary purpose. Narrow application 
of the special limitation is justified 
because of the inherent flexibility of the 
program accessibility requirement. Where 
historic preservation is not a primary 
purpose of the program, the public entity 
is not required to use a particular facility. 
It can relocate all or part of its program 
to an accessible facility, make home 
visits, or use other standard methods of 
achieving program accessibility without ( 
making structural alterations that might 
threaten or destroy significant historic 
features of the historic property. Thus, 
government programs located in historic 
properties, such as an historic state 
capitol, are not excused from the 
requirement for program access. 

Paragraph (a)(2), therefore, will 
apply only to those programs that 
uniquely concern the preservation and 
experience of the historic property itself. 
Because the primary benefit of an 
historic preservation program is the 
experience of the historic property, 
paragraph (b)(2) requires the public 
entity to give priority to methods of 
providing program accessibility that 
permit individuals with disabilities to 
have physical access to the historic 
property. This priority on physical access 
may also be viewed as a specific 
application of the general requirement 
that the public entity administer 
programs in the most integrated setting 
appropriate to the needs of qualified 
individuals with disabilities (§35.130(d)). 
Only when providing physical access 
would threaten or destroy the historic 
significance of an historic property, or ( 
would result in a fundamental alteration \ 
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in the nature of the program or in undue 
financial and administrative burdens, may 
the public entity adopt alternative 
methods for providing program 
accessibility that do not ensure physical 
access. Examples of some alternative 
methods are provided in paragraph 
(b )(2). 

Time Periods 

Paragraphs (c) and (d) establish time 
periods for complying with the program 
accessibility requirement. Like the 
regulations for federally assisted 
programs (e.g., 28 CFR 41.57(b)), 
paragraph (c) requires the public entity to 
make any necessary structural changes in 
facilities as soon as practicable, but in no 
event later than three years after the 
effective date of this regulation. 

The proposed rule provided that, 
aside from structural changes, all other 
necessary steps to achieve compliance 
with this part must be taken within sixty 
days. The sixty day period was taken 
from regulations implementing section 
504, which generally were effective no 
more than thirty days after publication. 
Because this regulation will not be 
effective until January 26, 1992, the 
Department has concluded that no 
additional transition period for non-
structural changes is necessary, so the 
sixty day period has been omitted in the 
final rule. Of course, this section does 
not reduce or eliminate any obligations 
that are already applicable to a public 
entity under section 504. 

Where structural modifications are 
required, paragraph (d) requires that a 
transition plan be developed by an entity 
that employs 50 or more persons, within 
six months of the effective date of this 
regulation. The legislative history of title 
II of the ADA makes it clear that, under 
title II, "local and state governments are 
required to provide curb cuts on public 
streets." Education and Labor report at 
84. As the rationale for the provision of 
curb cuts, the House report explains, 
"The employment, transportation, and 
public accommodation sections of * * * 
(the ADA) would be meaningless if 
people who use wheelchairs were not 
afforded the opportunity to travel on and 
between the streets." Id. Section 
35.151 (e), which establishes accessibility 
requirements for new construction and 
alterations, requires that all newly 
constructed or altered streets, roads, or 
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highways must contain curb ramps or 
other sloped areas at any intersection 
having curbs or other barriers to entry 
from a street level pedestrian walkway, 
and all newly constructed or altered 
street level pedestrian walkways must 
have curb ramps or other sloped areas at 
intersections to streets, roads, or 
highways. A new paragraph (d)(2) has 
been added to the final rule to clarify the 
application of the general requirement for 
program accessibility to the provision of 
curb cuts at existing crosswalks. This 
paragraph requires that the transition plan 
include a schedule for providing curb 
ramps or other sloped areas at existing 
pedestrian walkways, giving priority to 
walkways serving entities covered by the 
Act, including state and local government 
offices and facilities, transportation, 
public accommodations, and employers, 
followed by walkways serving other 
areas. Pedestrian "walkways" include 
locations where access is required for use 
of public transportation, such as bus 
stops that are not located at intersections 
or crosswalks. 

Similarly, a public entity should 
provide an adequate number of accessible 
parking spaces in existing parking lots or 
garages over which it has jurisdiction. 

Paragraph (d)(3) provides that, if a 
public entity has already completed a 
transition plan required by a regulation 
implementing section 504, the transition 
plan required by this part will apply only 
to those policies and practices that were 
not covered by the previous transition 
plan. Some commenters suggested that 
the transition plan should include all 
aspects of the public entity's operations, 
including those that may have been 
covered by a previous transition plan 
under section 504. The Department 
believes that such a duplicative 
requirement would be inappropriate. 
Many public entities may find, however, 
that it will be simpler to include all of 
their operations in the transition plan 
than to attempt to identify and exclude 
specifically those that were addressed in 
a previous plan. Of course, entities 
covered under section 504 are not 
shielded from their obligations under that 
statute merely because they are included 
under the transition plan developed under 
this section. 
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Section 35.151 New Construction and 
Alterations 

Section 35.151 provides that those 
buildings that are constructed or altered 
by, on behalf of, or for the use of a 
public entity shall be designed, 
constructed, or altered to be readily 
accessible to and usable by individuals 
with disabilities if the construction was 
commenced after the effective date of 
this part. Facilities under design on that 
date will be governed by this section if 
the date that bids were invited falls after 
the effective date. This interpretation is 
consistent with federal practice under 
section 504. 

Section 35.15l(c) establishes two 
standards for accessible new construction 
and alteration. Under paragraph (c), 
design, construction, or alteration of 
facilities in conformance with the 
Uniform Federal Accessibility Standards 
(UFAS) or with the Americans with 
Disabilities Act Accessibility Guidelines 
for Buildings and Facilities (hereinafter 
ADAAG) shall be deemed to comply 
with the requirements of this section with 
respect to those facilities except that, if 
ADAAG is chosen, the elevator 
exemption contained at §§36.40l(d) and 
36.404 does not apply. ADAAG is the 
standard for private buildings and was 
issued as guidelines by the Architectural 
and Transportation Barriers Compliance 
Board (ATBCB) under title III of the 
ADA. It has been adopted by the 
Department of Justice and is published as 
appendix A to the Department's title III 
rule in today's Federal Register. 
Departures from particular requirements 
of these standards by the use of other 
methods shall be permitted when it is 
clearly evident that equivalent access to 
the facility or part of the facility is 
thereby provided. Use of two standards is 
a departure from the proposed rule. 

The proposed rule adopted UFAS as 
the only interim accessibility standard 
because that standard was referenced by 
the regulations implementing section 504 
of the Rehabilitation Act promulgated by 
most federal funding agencies . It is, 
therefore, familiar to many state and 
local government entities subject to this 
rule. The Department, however, received 
many comments objecting to the 
adoption of UFAS. Commenters pointed 
out that, except for the elevator 
exemption, UFAS is not as stringent as 
ADAAG. Others suggested that the 
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standard should be the same to lessen 
confusion. 

Section 204(b) of the Act states that 
title II regulations must be consistent not 
only with section 504 regulations but 
also with "this Act." Based on this 
provision, the Department has determined 
that a public entity should be entitled to 
choose to comply either with ADAAG or 
UFAS. 

Public entities who choose to follow 
ADAAG, however, are not entitled to the 
elevator exemption contained in title III 
of the Act and implemented in the title 
III regulation at §36.401(d) for new 
construction and §36.404 for alterations. 
Section 303(b) of title III states that, 
with some exceptions, elevators are not 
required in facilities that are less than 
three stories or have Jess than 3000 
square feet per story. The section 504 
standard, UFAS, contains no such 
exemption. Section 501 of the ADA 
makes clear that nothing in the Act may 
be construed to apply a lesser standard to 
public entities than the standards applied 
under section 504. Because permitting 
the elevator exemption would clearly 
result in application of a lesser standard 
than that applied under section 504, 
paragraph ( c) states that the elevator 
exemption does not apply when public 
entities choose to follow ADAAG. Thus, 
a two-story courthouse, whether built 
according to UFAS or ADAAG, must be 
constructed with an elevator. It should be 
noted that Congress did not include an 
elevator exemption for public transit 
facilities covered by subtitle B of title II, 
which covers public transportation 
provided by public entities, providing 
further evidence that Congress intended 
that public buildings have elevators. 

Section 504 of the ADA requires the 
ATBCB to issue supplemental Minimum 
Guidelines and Requirements for 
Accessible Design of buildings and 
facilities subject to the Act, including 
title II. Section 204(c) of the ADA 
provides that the Attorney General shall 
promulgate regulations implementing title 
II that are consistent with the A TBCB 's 
ADA guidelines. The ATBCB has 
announced its intention to issue title II 
guidelines in the future. The Department 
anticipates that, after the A TBCB 's title 
II guidelines have been published, this 
rule will be amended to adopt new 
accessibility standards consistent with the 
ATBCB's rulemaking. Until that time, 
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however, public entities will have a 
choice of following UFAS or ADAAG, 
without the elevator exemption. 

Existing buildings leased by the 
public entity after the effective date of 
this part are not required by the 
regulation to meet accessibility standards 
simply by virtue of being leased. They 
are subject, however, to the program 
accessibility standard for existing 
facilities in §35.150. To the extent the 
buildings are newly constructed or 
altered, they must also meet the new 
construction and alteration requirements 
of §35.151. 

The Department received many 
comments urging that the Department 
require that public entities lease only 
accessible buildings. Federal practice 
under section 504 has always treated 
newly leased buildings as subject to the 
existing facility program accessibility 
standard. Section 204(b) of the Act states 
that, in the area of "program 
accessibility, existing facilities," the title 
II regulations must be consistent with 
section 504 regulations. Thus, the 
Department has adopted the section 504 
principles for these types of leased 
buildings. Unlike the construction of new 
buildings where architectural barriers can 
be avoided at little or no cost, the 
application of new construction standards 
to an existing building being leased 
raises the same prospect of retrofitting 
buildings as the use of an existing federal 
facility, and the same program 
accessibility standard should apply to 
both owned and leased existing 
buildings. Similarly, requiring that public 
entities only lease accessible space would 
significantly restrict the options of state 
and local governments in seeking leased 
space, which would be particularly 
burdensome in rural or sparsely 
populated areas. 

On the other hand, the more 
accessible the leased space is, the fewer 
structural modifications will be required 
in the future for particular employees 
whose disabilities may necessitate barrier 
removal as a reasonable accommodation. 
Pursuant to the requirements for leased 
buildings contained in the Minimum 
Guidelines and Requirements for 
Accessible Design published under the 
Architectural Barriers Act by the 
ATBCB, 36 CFR 1190.34, the federal 
government may not lease a building 
unless it contains (1) One accessible 
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route from an accessible entrance to 
those areas in which the principal 
activities for which the building is leased 
are conducted, (2) accessible toilet 
facilities, and (3) accessible parking 
facilities, if a parking area is included 
within the lease (36 CFR 1190.34 ). 
Although these requirements are not 
applicable to buildings leased by public 
entities covered by this regulation, such 
entities are encouraged to look for the 
most accessible space available to lease 
and to attempt to find space complying at 
least with these minimum federal 
requirements. 

Section 35.15l(d) gives effect to the 
intent of Congress, expressed in section 
504(c) of the Act, that this part recognize 
the national interest in preserving 
significant historic structures. 
Commenters criticized the Department's 
use of descriptive terms in the proposed 
rule that are different from those used in 
the ADA to describe eligible historic 
properties. In addition, some commenters 
criticized the Department's decision to 
use the concept of "substantially 
impairing" the historic features of a 
property, which is a concept employed in 
regulations implementing section 504 of 
the Rehabilitation Act of 1973. Those 
commenters recommended that the 
Department adopt the criteria of "adverse 
effect" published by the Advisory 
Council on Historic Preservation under 
the National Historic Preservation Act, 
36 CFR 800.9, as the standard for 
determining whether an historic property 
may be altered. 

The Department agrees with these 
comments to the extent that they suggest 
that the language of the rule should 
conform to the language employed by 
Congress in the ADA. A definition of 
"historic property," drawn from section 
504 of the ADA, has been added to 
§35.104 to clarify that the term applies to 
those properties listed or eligible for 
listing in the National Register of 
Historic Places, or properties designated 
as historic under state or local law. 

The Department intends that the 
exception created by this section be 
applied only in those very rare situations 
in which it is not possible to provide 
access to an historic property using the 
special access provisions established by 
UFAS and ADAAG. Therefore, 
paragraph (d)(J) of §35.151 has been 
revised to clearly state that alterations to 
historic properties shall comply, to the 
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maximum extent feasible, with section 
4.1. 7 of UFAS or section 4.1. 7 of 
ADAAG. Paragraph (d)(2) has been 
revised to provide that, if it has been 
determined under the procedures 
established in UFAS and ADAAG that it 
is not feasible to provide physical access 
to an historic property in a manner that 
will not threaten or destroy the historic 
significance of the property, alternative 
methods of access shall be provided 
pursuant to the requirements of §35.150. 

In response to comments, the 
Department has added to the final rule a 
new paragraph (e) setting out the 
requirements of §36.151 as applied to 
curb ramps. Paragraph (e) is taken from 
the statement contained in the preamble 
to the proposed rule that all newly 
constructed or altered streets, roads, and 
highways must contain curb ramps at any 
intersection having curbs or other 
barriers to entry from a street level 
pedestrian walkway, and that all newly 
constructed or altered street level 
pedestrian walkways must have curb · 
ramps at intersections to streets, roads, or 
highways. 

Subpart E - Communications 

Section 35.160 General 
Section 35.160 requires the public 

entity to take such steps as may be 
necessary to ensure that communications 
with applicants, participants, and 
members of the public with disabilities 
are as effective as communications with 
others. 

Paragraph (b)(l) requires the public 
entity to furnish appropriate auxiliary 
aids and services when necessary to 
afford an individual with a disability an 
equal opportunity to participate in, and 
enjoy the benefits of, the public entity's 
service, program, or activity. The public 
entity must provide an opportunity for 
individuals with disabilities to request 
the auxiliary aids and services of their 
choice. This expressed choice shall be 
given primary consideration by the 
public entity (§35.160(b)(2)). The public 
entity shall honor the choice unless it can 
demonstrate that another effective means 
of communication exists or that use of 
the means chosen would not be required 
under §35.164. 

Deference to the request of the 
individual with a disability is desirable 
because of the range of disabilities, the 
variety of auxiliary aids and services, and 
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different circumstances requiring 
effective communication. For instance, 
some courtrooms are now equipped for 
"computer-assisted transcripts," which 
allow virtually instantaneous transcripts 
of courtroom argument and testimony to 
appear on displays. Such a system might 
be an effective auxiliary aid or service 
for a person who is deaf or has a hearing 
loss who uses speech to communicate, 
but may be useless for someone who 
uses sign language. 

Although in some circumstances a 
notepad and written materials may be 
sufficient to permit effective 
communication, in other circumstances 
they may not be sufficient. For example, 
a qualified interpreter may be necessary 
when the information being 
communicated is complex, or is 
exchanged for a lengthy period of time. 
Generally, factors to be considered in 
determining whether an interpreter is 
required include the context in which the 
communication is taking place, the 
number of people involved, and the 
importance of the communication. 

Several commenters asked that the 
rule clarify that the provision of readers is 
sometimes necessary to ensure access to a 
public entity's services, programs or 
activities. Reading devices or readers 
should be provided when necessary for 
equal participation and opportunity to 
benefit from any governmental service, 
program, or activity, such as reviewing 
public documents, examining demon-
strative evidence, and filling out voter 
registration forms or forms needed to 
receive public benefits. The importance of 
providing qualified readers for examina-
tions administered by public entities is 
discussed under §35.130. Reading devices 
and readers are appropriate auxiliary aids 
and services where necessary to permit an 
individual with a disability to participate 
in or benefit from a service, program, or 
activity. 

Section 35.160(b)(2) of the proposed 
rule, which provided that a public entity 
need not furnish individually prescribed 
devices, readers for personal use or 
study, or other devices of a personal 
nature, has been deleted in favor of a 
new section in the final rule on personal 
devices and services (see §35.135). 

In response to comments, the term 
"auxiliary aids and services" is used in 
place of "auxiliary aids" in the final rule. 
This phrase better reflects the range of 
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aids and services that may be required 
under this section. 

A number of comments raised 
questions about the extent of a public 
entity's obligation to provide access to 
television programming for persons with 
hearing impairments. Television and 
videotape programming produced by 
public entities are covered by this 
section. Access to audio portions of such 
programming may be provided by closed 
captioning. 

Section 35.161 Telecommunication Devices 
for the Deaf (TDD' s) 

Section 35.161 requires that, where 
a public entity communicates with 
applicants and beneficiaries by telephone, 
TDD's or equally effective 
telecommunication systems be used to 
communicate with individuals with 
impaired speech or hearing. 

Problems arise when a public entity 
which does not have a TDD needs to 
communicate with an individual who 
uses a TDD or vice versa. Title IV of the 
ADA addresses this problem by requiring 
establishment of telephone relay services 
to permit communications between 
individuals who communicate by TDD 
and individuals who communicate by the 
telephone alone. The relay services 
required by title IV would involve a 
relay operator using both a standard 
telephone and a TDD to type the voice 
messages to the TDD user and read the 
TDD messages to the standard telephone 
user. 

Section 204(b) of the ADA requires 
that the regulation implementing title II 
with respect to communications be 
consistent with the Department's 
regulation implementing section 504 for 
its federally conducted programs and 
activities at 28 CFR part 39. Section 
35.161, which is taken from 
§39.160(a)(2) of that regulation, requires 
the use of TDD's or equally effective 
telecommunication systems for 
communication with people who use 
TDD's. Of course, where relay services, 
such as those required by title IV of the 
ADA are available, a public entity may 
use those services to meet the 
requirements of this section. 

Many commenters were concerned 
that public entities should not rely 
heavily on the establishment of relay 
services. The commenters explained that 
while relay services would be of vast 
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benefit to both public entities and 
individuals who use TDD's, the services 
are not sufficient to provide access to all 
telephone services. First, relay systems 
do not provide effective access to the 
increasingly popular automated systems 
that require the caller to respond by 
pushing a button on a touch tone phone. 
Second, relay systems cannot operate fast 
enough to convey messages on answering 
machines, or to permit a TDD user to 
leave a recorded message. Third, 
communication through relay systems 
may not be appropriate in cases of crisis 
lines pertaining to rape, domestic 
violence, child abuse, and drugs. The 
Department believes that it is more 
appropriate for the Federal Communi-
cations Commission to address these 
issues in its rulemaking under title IV. 

Some commenters requested that 
those entities with frequent contacts with 
clients who use TDD's have on-site 
TDD's to provide for direct 
communication between the entity and 
the individual. The Department 
encourages those entities that have 
extensive telephone contact with the 
public such as city halls, public libraries, 
and public aid offices, to have TDD's to 
insure more immediate access. Where the 
provision of telephone service is a major 
function of the entity, TDD's should be 
available. 

Section 35.162 Telephone Emergency 
Services 

Many public entities provide 
telephone emergency services by which 
individuals can seek immediate 
assistance from police, fire, ambulance, 
and other emergency services. These 
telephone emergency services -
including "911" services - are clearly 
an important public service whose 
reliability can be a matter of life or 
death. The legislative history of title II 
specifically reflects congressional intent 
that public entities must ensure that 
telephone emergency services, including 
911 services, be accessible to persons 
with impaired hearing and speech 
through telecommunication technology 
(Conference report at 67; Education and 
Labor report at 84-85). 

Proposed §35.162 mandated that 
public entities provide emergency 
telephone services to persons with 
disabilities that are "functionally 
equivalent" to voice services provided to 
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others. Many commenters urged the 
Department to revise the section to make 
clear that direct access to telephone 
emergency services is required by title II 
of the ADA as indicated by the 
legislative history (Conference report at 
67-68; Education and Labor report at 
85). In response, the final rule mandates 
"direct access," instead of "access that is 
functionally equivalent" to that provided 
to all other telephone users. Telephone 
emergency access through a third party 
or through a relay service would not 
satisfy the requirement for direct access. 

Several commenters asked about a 
separate seven-digit emergency call 
number for the 911 services. The 
requirement for direct access disallows 
the use of a separate seven-digit number 
where 911 service is available. Separate 
seven-digit emergency call numbers 
would be unfamiliar to many individuals 
and also more burdensome to use. A 
standard emergency 911 number is easier 
to remember and would save valuable 
time spent in searching in telephone 
books for a local seven-digit emergency 
number. 

Many commenters requested the 
establishment of minimum standards of 
service (e.g., the quantity and location of 
TDD's and computer modems needed in 
a given emergency center). Instead of 
establishing these scoping requirements, 
the Department has established a 
performance standard through the 
mandate for direct access. 

Section 35.162 requires public 
entities to take appropriate steps, 
including equipping their emergency 
systems with modern technology, as may 
be necessary to promptly receive and 
respond to a call from users of TDD's 
and computer modems. Entities are 
allowed the flexibility to determine what 
is the appropriate technology for their 
particular needs. In order to avoid 
mandating use of particular technologies 
that may become outdated, the 
Department has eliminated the references 
to the Baudot and ASCII formats in the 
proposed rule. 

Some commenters requested that the 
section require the installation of a voice 
amplification device on the handset of 
the dispatcher's telephone to amplify the 
dispatcher's voice. In an emergency, a 
person who has a hearing loss may be 
using a telephone that does not have an 
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amplification device. Installation of 
speech amplification devices on the 
handsets of the dispatchers' telephones 
would respond to that situation. The 
Department encourages their use. 

Several commenters emphasized the 
need for proper maintenance of TDD's 
used in telephone emergency services. 
Section 35.133, which mandates 
maintenance of accessible features, 
requires public entities to maintain in 
operable working condition TDD's and 
other devices that provide direct access 
to the emergency system. 

Section 35.163 Information and Signage 
Section 35.163(a) requires the public 

entity to provide information to 
individuals with disabilities concerning 
accessible services, activities, and 
facilities. Paragraph (b) requires the 
public entity to provide signage at all 
inaccessible entrances to each of its 
facilities that directs users to an 
accessible entrance or to a location with 
information about accessible facilities. 

Several commenters requested that, 
where TDD-equipped pay phones or 
portable TDD's exist, clear signage ( 
should be posted indicating the location 
of the TDD. The Department believes 
that this is required by paragraph (a). In 
addition, the Department recommends 
that, in large buildings that house TDD's, 
directional signage indicating the 
location of available TDD's should be 
placed adjacent to banks of telephones 
that do not contain a TDD. 

Section 35.164 Duties 
Section 35.164, like paragraph (a)(3) 

of §35.150, is taken from the section 504 
regulations for federally conducted 
programs. Like paragraph (a)(3), it limits 
the obligation of the public entity to 
ensure effective communication in 
accordance with Davis and the circuit 
court opinions interpreting it. It also 
includes specific requirements for 
determining the existence of undue 
financial and administrative burdens. The 
preamble discussion of §35.150(a) 
regarding that determination is applicable 
to this section and further explains the 
public entity's obligation to comply with 
§§35.160-35.164. Because of the 
essential nature of the services provided 
by telephone emergency systems, the 
Department assumes that §35.164 will ( 
rarely be applied to §35.162. \ 
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Subpart F - Compliance Procedures 
Subpart F sets out the procedures for 

administrative enforcement of this part. 
Section 203 of the Act provides that the 
remedies, procedures, and rights set forth 
in section 505 of the Rehabilitation Act 
of 1973 (29 U.S.C. 794a) for 
enforcement of section 504 of the 
Rehabilitation Act, which prohibits 
discrimination on the basis of handicap 
in programs and activities that receive 
federal financial assistance, shall be the 
remedies, procedures, and rights for 
enforcement of title II. Section 505, in 
turn, incorporates by reference the 
remedies, procedures, and rights set forth 
in title VI of the Civil Rights Act of 
I 964 (42 U.S.C. 2000d to 2000d-4a). 
Title VI, which prohibits discrimination 
on the basis of race, color, or national 
origin in federally assisted programs, is 
enforced by the federal agencies that 
provide the federal financial assistance to 
the covered programs and activities in 
question. If voluntary compliance cannot 
be achieved, federal agencies enforce 
title VI either by the termination of 
federal funds to a program that is found 
to discriminate, following an 
administrative hearing, or by a referral to 
this Department for judicial enforcement. 

Title II of the ADA extended the 
requirements of section 504 to all 
services, programs, and activities of state 
and local governments, not only those 
that receive federal financial assistance. 
The House Committee on Education and 
Labor explained the enforcement 
provisions as follows: 

It is the Committee's intent that 
administrative enforcement of section 202 of 
the legislation should closely parallel the 
federal government's experience with section 
504 of the Rehabilitation Act of 1973. The 
Attorney General should use section 504 
enforcement procedures and the Department's 
coordination role under Executive Order 
12250 as models for regulation in this area. 

The Committee envisions that the 
Department of Justice will identify appropriate 
federal agencies to oversee compliance 
activities for state and local governments. As 
with section 504, these federal agencies , 
including the Department of Justice, will 
receive, investigate, and where possible, 
resolve complaints of discrimination. If a 
federal agency is unable to resolve a 
complaint by voluntary means, * * * the major 
enforcement sanction for the federal 
government will be referral of cases by these 
federal agencies to the Department of Justice. 

Thompson Publishing Group, Inc. 

Appendix Ill 

The Department of Justice may then 
proceed to file suits in federal district court. 
As with section 504, there is also a private 
right of action for persons with disabilities, 
which includes the full panoply of remedies . 
Again, consistent with section 504, it is not 
the Committee's intent that persons with 
disabilities need to exhaust federal 
administrative remedies before exercising their 
private right of action . 

Education & Labor report at 98. See also S. 
Rep. No. I 16, lOlst Cong., lst Sess., at 57-
58 (1989). 

Subpart F effectuates the 
congressional intent by deferring to 
section 504 procedures where those 
procedures are applicable, that is, where 
a federal agency has jurisdiction under 
section 504 by virtue of its provision of 
federal financial assistance to the 
program or activity in which the 
discrimination is alleged to have 
occurred. Deferral to the 504 procedures 
also makes the sanction of fund 
termination available where necessary to 
achieve compliance. Because the Civil 
Rights Restoration Act (Pub. L. 100-259) 
extended the application of section 504 
to all of the operations of the public 
entity receiving the federal financial 
assistance, many activities of state and 
local governments are already covered by 
section 504. The procedures in subpart F 
apply to complaints concerning services, 
programs, and activities of public entities 
that are covered by the ADA. 

Subpart G designates the federal 
agencies responsible for enforcing the 
ADA with respect to specific components 
of state and local government. It does 
not, however, displace existing 
jurisdiction under section 504 of the 
various funding agencies. Individuals 
may still file discrimination complaints 
against recipients of federal financial 
assistance with the agencies that provide 
that assistance, and the funding agencies 
will continue to process those complaints 
under their existing procedures for 
enforcing section 504. The substantive 
standards adopted in this part for title II 
of the ADA are generally the same as 
those required under section 504 for 
federally assisted programs, and public 
entities covered by the ADA are also 
covered by the requirements of section 
504 to the extent that they receive federal 
financial assistance. To the extent that 
title II provides greater protection to the 
rights of individuals with disabilities, 
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however, the funding agencies will also 
apply the substantive requirements 
established under title II and this part in 
processing complaints covered by both 
this part and section 504, except that 
fund termination procedures may be used 
only for violations of section 504. 

Subpart F establishes the procedures 
to be followed by the agencies 
designated in subpart G for processing 
complaints against state and local 
government entities when the designated 
agency does not have jurisdiction under 
section 504. 

Section 35.170 Complaints 
Section 35.170 provides that any 

individual who believes that he or she or 
a specific class of individuals has been 
subjected to discrimination on the basis 
of disability by a public entity may, by 
himself or herself or by an authorized 
representative, file a complaint under this 
part within 180 days of the date of the 
alleged discrimination, unless the time 
for filing is extended by the agency for 
good cause. Although §35.107 requires 
public entities that employ 50 or more 
persons to establish grievance procedures 
for resolution of complaints, exhaustion 
of those procedures is not a prerequisite 
to filing a complaint under this section. 
If a complainant chooses to follow the 
public entity's grievance procedures, 
however, any resulting delay may be 
considered good cause for extending the 
time allowed for filing a complaint under 
this part. 

Filing the complaint with any 
federal agency will satisfy the 
requirement for timely filing. As 
explained below, a complaint filed with 
an agency that has jurisdiction under 
section 504 will be processed under the 
agency's procedures for enforcing section 
504. 

Some commenters objected to the 
complexity of allowing complaints to be 
filed with different agencies. The 
multiplicity of enforcement jurisdiction is 
the result of following the statutorily 
mandated enforcement scheme. The 
Department has, however, attempted to 
simplify procedures for complainants by 
making the federal agency that receives 
the complaint responsible for referring it 
to an appropriate agency . 

The Department has also added a 
new paragraph (c) to this section 
providing that a complaint may be filed 
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with any agency designated under subpart 
G of this part, or with any agency that 
provides funding to the public entity that 
is the subject of the complaint, or with 
the Department of Justice. Under 
§35.171 (a)(2), the Department of Justice 
will refer complaints for which it does 
not have jurisdiction under section 504 to 
an agency that does have jurisdiction 
under section 504, or to the agency 
designated under subpart G as responsible 
for complaints filed against the public 
entity that is the subject of the complaint 
or in the case of an employment 
complaint that is also subject to title I of 
the Act, to the Equal Employment 
Opportunity Commission. Complaints 
filed with the Department of Justice may 
be sent to the Coordination and Review 
Section, P.O. Box 66118, Civil Rights 
Division, U.S. Department of Justice, 
Washington, DC 20035-6118. 

Section 35.171 Acceptance of Complaints 
Section 35.171 establishes 

procedures for determining jurisdiction 
and responsibility for processing 
complaints against public entities. The 
final rule provides complainants an 
opportunity to file with the federal 
funding agency of their choice. If that 
agency does not have jurisdiction under 
section 504, however, and is not the 
agency designated under subpart G as 
responsible for that public entity, the 
agency must refer the complaint to the 
Department of Justice, which will be 
responsible for referring it either to an 
agency that does have jurisdiction under 
section 504 or to the appropriate 
designated agency, or in the case of an 
employment complaint that is also subject 
to title I of the Act, to the Equal 
Employment Opportunity Commission. 

Whenever an agency receives a 
complaint over which it has jurisdiction 
under section 504, it will process the 
complaint under its section 504 
procedures. When the agency designated 
under subpart G receives a complaint for 
which it does not have jurisdiction under 
section 504, it will treat the complaint as 
an ADA complaint under the procedures 
established in this subpart. 

Section 35.171 also describes agency 
responsibilities for the processing of 
employment complaints. As described in 
connection with §35.140, additional 
procedures regarding the coordination of 
employment complaints will be 
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established in a coordination regulation 
issued by DOJ and EEOC. Agencies with 
jurisdiction under section 504 for 
complaints alleging employment 
discrimination also covered by title I will 
follow the procedures established by the 
coordination regulation for those 
complaints. Complaints covered by title I 
but not section 504 will be referred to 
the EEOC, and complaints covered by 
this part but not title I will be processed 
under the procedures in this part. 

Section 35.172 Resolution of Complaints 
Section 35.172 requires the 

designated agency to either resolve the 
complaint or issue to the complainant 
and the public entity a Letter of Findings 
containing findings of fact and 
conclusions of law and a description of a 
remedy for each violation found . 

The Act requires the Department of 
Justice to establish administrative 
procedures for resolution of complaints, 
but does not require complainants to 
exhaust these administrative remedies. 
The Committee Reports make clear that 
Congress intended to provide a private 
right of action with the full panoply of 
remedies for individual victims of 
discrimination. Because the Act does not 
require exhaustion of administrative 
remedies, the complainant may elect to 
proceed with a private suit at any time. 

Section 35.173 Voluntary Compliance 
Agreements 

Section 35.173 requires the agency 
to attempt to resolve all complaints in 
which it finds noncompliance through 
voluntary compliance agreements 
enforceable by the Attorney General. 

Section 35.174 Referral 
Section 35.174 provides for referral 

of the matter to the Department of 
Justice if the agency is unable to obtain 
voluntary compliance. 

Section 35 .175 Attorney's Fees 
Section 35.175 states that courts are 

authorized to award attorneys fees, 
including litigation expenses and costs, 
as provided in section 505 of the Act. 
Litigation expenses include items such as 
expert witness fees, travel expenses, etc. 
The Judiciary Committee Report 
specifies that such items are included 
under the rubric of "attorneys fees" and 
not "costs" so that such expenses will be 
assessed against a plaintiff only under 
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the standard set forth in Christiansburg 
Garment Co. v. Equal Employment 
Opportunity Commission, 434 U.S. 412 
(1978). (Judiciary report at 73.) 

Section 35.176 Alternative Means of 
Dispute Resolution 

Section 35.176 restates section 513 
of the Act, which encourages use of 
alternative means of dispute resolution. 

Section 35.177 Effect of Unavailability of 
Technical Assistance 

Section 35.177 explains that, as 
provided in section 506(e) of the Act, a 
public entity is not excused from 
compliance with the requirements of this 
part because of any failure to receive 
technical assistance. 

Section 35.178 State Immunity 
Section 35.178 restates the provision 

of section 502 of the Act that a state is 
not immune under the eleventh 
amendment to the Constitution of the 
United States from an action in federal or 
state court for violations of the Act, and 
that the same remedies are available for 
any such violations as are available in an 
action against an entity other than a state. 

Subpart G-Designated Agencies 

Section 35 .190 Designated Agencies 
Subpart G designates the federal 

agencies responsible for investigating 
complaints under this part. At least 26 
agencies currently administer programs 
of federal financial assistance that are 
subject to the nondiscrimination 
requirements of section 504 as well as 
other civil rights statutes. A majority of 
these agencies administer modest 
programs of federal financial assistance 
and/or devote minimal resources 
exclusively to "external" civil rights 
enforcement activities. Under Executive 
Order 12250, the Department of Justice 
has encouraged the use of delegation 
agreements under which certain civil 
rights compliance responsibilities for a 
class of recipients funded by more than 
one agency are delegated by an agency 
or agencies to a "lead" agency. For 
example, many agencies that fund 
institutions of higher education have 
signed agreements that designate the 
Department of Education as the "lead" 
agency for this class of recipients. 

The use of delegation agreements 
reduces overlap and duplication of effort, 
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and thereby strengthens overall civil 
rights enforcement. However, the use of 
these agreements to date generally has 
been limited to education and health care 
recipients. These classes of recipients are 
funded by numerous agencies and the 
logical connection to a lead agency is 
clear (e.g., the Department of Education 
for colleges and universities, and the 
Department of Health and Human 
Services for hospitals). 

The ADA's expanded coverage of 
state and local government operations 
further complicates the process of 
establishing federal agency jurisdiction 
for the purpose of investigating 
complaints of discrimination on the basis 
of disability. Because all operations of 
public entities now are covered 
irrespective of the presence or absence of 
federal financial assistance, many 
additional state and local government 
functions and organizations now are 
subject to federal jurisdiction. In some 
cases, there is no historical or single 
clear-cut subject matter relationship with 
a federal agency as was the case in the 
education example described above. 
Further, the 33,000 governmental 
jurisdictions subject to the ADA differ 
greatly in their organization, making a 
detailed and workable division of federal 
agency jurisdiction by individual state, 
county, or municipal entity unrealistic. 

This regulation applies the 
delegation concept to the investigation of 
complaints of discrimination on the basis 
of disability by public entities under the 
ADA. It designates eight agencies, rather 
than all agencies currently administering 
programs of federal financial assistance, 
as responsible for investigating 
complaints under this part. These 
"designated agencies" generally have the 
largest civil rights compliance staffs, the 
most experience in complaint 
investigations and disability issues, and 
broad yet clear subject area 
responsibilities. This division of 
responsibilities is made functionally 
rather than by public entity type or name 
designation. For example, all entities 
(regardless of their title) that exercise 
responsibilities, regulate, or administer 
services or programs relating to lands 
and natural resources fall within the 
jurisdiction of the Department of Interior. 

Complaints under this part will be 
investigated by the designated agency 
most closely related to the functions 
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exercised by the governmental 
component against which the complaint 
is lodged. For example, a complaint 
against a state medical board, where such 
a board is a recognizable entity, will be 
investigated by the Department of Health 
and Human Services (the designated 
agency for regulatory activities relating 
to the provision of health care), even if 
the board is part of a general umbrella 
department of planning and regulation 
(for which the Department of Justice is 
the designated agency). If two or more 
agencies have apparent responsibility 
over a complaint, §35.190(c) provides 
that the Assistant Attorney General shall 
determine which one of the agencies 
shall be the designated agency for 
purposes of that complaint. 

Thirteen commenters, including four 
proposed designated agencies, addressed 
the Department of Justice's identification 
in the proposed regulation of nine 
"designated agencies" to investigate 
complaints under this part. Most 
comments addressed the proposed 
specific delegations to the various 
individual agencies. The Department of 
Justice agrees with several commenters 
who pointed out that responsibility for 
"historic and cultural preservation" 
functions appropriately belongs with the 
Department of Interior rather than the 
Department of Education. The 
Department of Justice also agrees with 
the Department of Education that 
"museums" more appropriately should be 
delegated to the Department of Interior, 
and that "preschool and daycare 
programs" more appropriately should be 
assigned to the Department of Health and 
Human Services, rather than to the 
Department of Education. The final rule 
reflects these decisions. 

The Department of Commerce 
opposed its listing as the designated 
agency for "commerce and industry, 
including general economic development, 
banking and finance, consumer 
protection, insurance, and small 
business". The Department of Commerce 
cited its lack of a substantial existing 
section 504 enforcement program and 
experience with many of the specific 
functions to be delegated. The 
Department of Justice accedes to the 
Department of Commerce's position, and 
has assigned itself as the designated 
agency for these functions . 
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In response to a comment from the 
Department of Health and Human 
Services, the regulation's category of 
"medical and nursing schools" has been 
clarified to read "schools of medicine, 
dentistry, nursing, and other health-
related fields." Also in response to a 
comment from the Department of Health 
and Human Services, "correctional 
institutions" have been specifically added 
to the public safety and administration of 
justice functions assigned to the 
Department of Justice. 

The regulation also assigns the 
Department of Justice as the designated 
agency responsible for all state and local 
government functions not assigned to 
other designated agencies. The 
Department of Justice, under an 
agreement with the Department of the 
Treasury, continues to receive and 
coordinate the investigation of 
complaints filed under the Revenue 
Sharing Act. This entitlement program, 
which was terminated in 1986, provided 
civil rights compliance jurisdiction for a 
wide variety of complaints regarding the 
use of federal funds to support various 
general activities of local governments. 
In the absence of any similar program of 
federal financial assistance administered 
by another federal agency, placement of 
designated agency responsibilities for 
miscellaneous and otherwise 
undesignated functions with the 
Department of Justice is an appropriate 
continuation of current practice. 

The Department of Education 
objected to the proposed rule ' s inclusion 
of the functional area of "arts and 
humanities" within its responsibilities, 
and the Department of Housing and 
Urban Development objected to its 
proposed designation as responsible for 
activities relating to rent control, the real 
estate industry, and housing code 
enforcement. The Department has deleted 
these areas from the lists assigned to the 
Departments of Education and Housing 
and Urban Development, respectively, 
and has added a new paragraph (c) to 
§35.190, which provides that the 
Department of Justice may assign 
responsibility for components of state or 
local governments that exercise 
responsibilities, regulate, or administer 
services, programs, or activities relating to 
functions not assigned to specific 
designated agencies by paragraph (b) of 
this section to other appropriate agencies. 
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The Department believes that this 
approach will provide more flexibility in 
determining the appropriate agency for 
investigation of complaints involving 
those components of state and local 
governments not specifically addressed by 
the listings in paragraph (b). As provided 
in §§35.170 and 35.171, complaints filed 
with the Department of Justice will be 
referred to the appropriate agency. 

Several commenters proposed a 
stronger role for the Department of 
Justice, especially with respect to the 
receipt and assignment of complaints, 
and the overall monitoring of the 
effectiveness of the enforcement 
activities of federal agencies. As 
discussed above, §§35.170 and 35.171 
have been revised to provide for referral 
of complaints by the Department of 
Justice to appropriate enforcement 
agencies. Also, language has been added 
to §35. l 90(a) of the final regulation 
stating that the Assistant Attorney 
General shall provide policy guidance 
and interpretations to designated agencies 
to ensure the consistent and effective 
implementation of this part. 

List of Subjects in 28 .CFR Part 35 
Administrative practice and proce-

dure, Alcoholism, Americans with dis-
abilities, Buildings, Civil rights, Drug 
abuse, Handicapped, Historic preserva-
tion, Intergovernmental relations, Report-
ing and recordkeeping requirements. 

By the authority vested in me as 
Attorney General by 28 U.S.C. 509, 510, 
5 U.S.C. 301, and section 204 of the 
Americans with Disabilities Act, and for 
the reasons set forth in the preamble, 
chapter I of title 28 of the Code of 
Federal Regulations is amended by 
adding a new part 35 to read as follows: 

PART 35 - NONDISCRIMINATION 
ON THE BASIS OF DISABILITY IN 
STATE AND LOCAL GOVERNMENT 
SERVICES 

Subpart A - General 
Sec. 
35.101 
35.102 
35.103 
35.104 
35.105 

Purpose. 
Application. 
Relationship to other laws. 
Definitions. 
Self-evaluation. 

35.106 Notice. 
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35.107 Designation of responsible 
employee and adoption of 
grievance procedures. 

35.108-35.129 [Reserved] 

Subpart B - General Requirements 
35.130 General prohibitions against 

discrimination. 
35.131 Illegal use of drugs. 
35.132 Smoking. 
35.133 Maintenance of accessible 

features. 
35.134 Retaliation or coercion. 
35.135 Personal devices and services. 
35.136-35.139 [Reserved] 

Subpart C - Employment 
35.140 Employment discrimination 

prohibited. 
35.141-35.148 [Reserved] 

Subpart D - Program Accessibility 
35.149 Discrimination prohibited. 
35.150 Existing facilities. 
35.151 New construction and 

alterations. 
35.152-35.159 [Reserved] 

Subpart E - Communications 
35.160 General. 
35.161 Telecommunication devices for 

the deaf (TDD's). 
35.162 Telephone emergency services. 
35.163 Information and signage. 
35.164 Duties. 
35.165-35.169 [Reserved] 

Subpart F - Compliance Procedures 
35.170 Complaints. 
35.171 Acceptance of complaints. 
35.172 Resolution of complaints. 
35.173 Voluntary compliance 

agreements. 
35.174 Referral. 
35.175 Attorney's fees. 
35.176 Alternative means of dispute 

resolution. 
35.177 Effect of unavailability of 

technical assistance. 
35.178 State immunity. 
35.179-35.189 [Reserved] 

Subpart G - Designated Agencies 
35.190 Designated agencies. 
35.191-35.999 [Reserved] 

Authority: 5 U.S.C. 301; 28 U.S.C. 
509, 510; Title II, Pub. L. 101-336 (42 
U.S.C. 12134). 
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Subpart A - General 

§35.101 Purpose. 
The purpose of this part is to 

effectuate subtitle A of title II of the 
Americans with Disabilities Act of 1990 
(42 U.S.C. 12131), which prohibits 
discrimination on the basis of disability 
by public entities. 

§35.102 Application. 
(a) Except as provided in paragraph 

(b) of this section, this part applies to all 
services, programs, and activities 
provided or made available by public 
entities. 

(b) To the extent that public 
transportation services, programs, and 
activities of public entities are covered 
by subtitle B of title II of the ADA (42 
U.S.C. 12141), they are not subject to the 
requirements of this part. 

§35.103 Relationship to other laws. 
(a) Rule of interpretation. Except as 

otherwise provided in this part, this part 
shall not be construed to apply a lesser 
standard than the standards applied under 
title V of the Rehabilitation Act of 1973 ( 
(29 U.S.C. 791) or the regulations issued 
by federal agencies pursuant to that title. 

(b) Other laws. This part does not 
invalidate or limit the remedies, rights, 
and procedures of any other federal laws, 
or state or local laws (including state 
common law) that provide greater or 
equal protection for the rights of 
individuals with disabilities or individuals 
associated with them. 

§35.104 Definitions. 
For purposes of this part, the term -
Act means the Americans with 

Disabilities Act (Pub. L. 101-336, 104 
Stat. 327, 42 U.S.C. 12101-12213 and 47 
U .S.C. 225 and 611 ). 

Assistant Attorney General means 
the Assistant Attorney General, Civil 
Rights Division, United States 
Department of Justice. 

Auxiliary aids and services includes -
( 1) Qualified interpreters, notetakers, 

transcription services, written materials, 
telephone handset amplifiers, assistive 
listening devices, assistive listening 
systems, telephones compatible with 
hearing aids, closed caption decoders, 
open and closed captioning, 
telecommunications devices for deaf 
persons (TDD's), videotext displays, or \ 
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other effective methods of making aurally 
delivered materials available to 
individuals with hearing impairments; 

(2) Qualified readers, taped texts, 
audio recordings, Brailled materials, large 
print materials, or other effective methods 
of making visually delivered materials 
available to individuals with visual 
impairments; 

(3) Acquisition or modification of 
equipment or devices; and 

(4) Other similar services and actions. 
Complete complaint means a written 

statement that contains the complainant's 
name and address and describes the 
public entity's alleged discriminatory 
action in sufficient detail to inform the 
agency of the nature and date of the 
alleged violation of this part. It shall be 
signed by the complainant or by someone 
authorized to do so on his or her behalf. 
Complaints filed on behalf of classes or 
third parties shall describe or identify (by 
name, if possible) the alleged victims of 
discrimination. 

Current illegal use of drugs means 
illegal use of drugs that occurred recently 
enough to justify a reasonable belief that 
a person's drug use is current or that 
continuing use is a real and ongoing 
problem. 

Designated agency means the federal 
agency designated under subpart G of this 
part to oversee compliance activities 
under this part for particular components 
of state and local governments. 

Disability means, with respect to an 
individual, a physical or mental 
impairment that substantially limits one 
or more of the major life activities of 
such individual; a record of such an 
impairment; or being regarded as having 
such an impairment. 

(l)(i) The phrase physical or mental 
impairment means -

(A) Any physiological disorder or 
condition, cosmetic disfigurement, or 
anatomical loss affecting one or more of 
the following body systems: Neurological, 
musculoskeletal, special sense organs, 
respiratory (including speech organs), 
cardiovascular, reproductive, digestive, 
genitourinary, hemic and lymphatic, skin, 
and endocrine; 

(B) Any mental or psychological 
disorder such as mental retardation, 
organic brain syndrome, emotional or 
mental illness, and specific learning 
disabilities. 

(ii) The phrase physical or mental 
impairment includes, but is not limited to, 
such contagious and noncontagious 
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diseases and conditions as orthopedic, 
visual, speech and hearing impairments, 
cerebral palsy, epilepsy, muscular 
dystrophy, multiple sclerosis, cancer, 
heart disease, diabetes, mental 
retardation, emotional illness, specific 
learning disabilities, HIV disease 
(whether symptomatic or asymptomatic), 
tuberculosis, drug addiction, and 
alcoholism. 

(iii) The phrase physical or mental 
impairment does not include 
homosexuality or bisexuality. 

(2) The phrase major life activities 
means functions such as caring for one's 
self, performing manual tasks, walking, 
seeing, hearing, speaking, breathing, 
learning, and working. 

(3) The phrase has a record of such 
an impairment means has a history of, or 
has been misclassified as having, a 
mental or physical impairment that 
substantially limits one or more major 
life activities. 

(4) The phrase is regarded as having 
an impairment means -

(i) Has a physical or mental 
impairment that does not substantially 
limit major life activities but that is 
treated by a public entity as constituting 
such a limitation; 

(ii) Has a physical or mental 
impairment that substantially limits major 
life activities only as a result of the 
attitudes of others toward such 
impairment; or 

(iii) Has none of the impairments 
defined in paragraph (I) of this definition 
but is treated by a public entity as having 
such an impairment. 

(5) The term disability does not 
include -

(i) Transvestism, transsexualism, 
pedophilia, exhibitionism, voyeurism, 
gender identity disorders not resulting 
from physical impairments, or other 
sexual behavior disorders; 

(ii) Compulsive gambling, 
kleptomania, or pyromania; or 

(iii) Psychoactive substance use 
disorders resulting from current illegal 
use of drugs. 

Drug means a controlled substance, 
as defined in schedules I through V of 
section 202 of the Controlled Substances 
Act (21 U.S.C. 812). 

Facility means all or any portion of 
buildings, structures, sites, complexes, 
equipment, rolling stock or other 
conveyances, roads, walks, passageways, 
parking lots, or other real or personal 
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property, including the site where the 
building, property, structure, or 
equipment is located. 

Historic preservation programs 
means programs conducted by a public 
entity that have preservation of historic 
properties as a primary purpose. 

Historic Properties means those 
properties that are listed or eligible for 
listing in the National Register of 
Historic Places or properties designated 
as historic under state or local law. 

Illegal use of drugs means the use of 
one or more drugs, the possession or 
distribution of which is unlawful under 
the Controlled Substances Act (21 U.S.C. 
812). The term illegal use of drugs does 
not include the use of a drug taken under 
supervision by a licensed health care 
professional, or other uses authorized by 
the Controlled Substances Act or other 
provisions of federal law. 

Individual with a disability means a 
person who has a disability. The term 
individual with a disability does not 
include an individual who is currently 
engaging in the illegal use of drugs, 
when the public entity acts on the basis 
of such use. 

Public entity means -
(!) Any state or local government; 
(2) Any department, agency, special 

purpose district, or other instrumentality 
of a state or states or local government; 
and 

(3) The National Railroad Passenger 
Corporation, and any commuter authority 
(as defined in section 103(8) of the Rail 
Passenger Service Act). 

Qualified individual with a disability 
means an individual with a disability 
who, with or without reasonable 
modifications to rules, policies, or 
practices, the removal of architectural, 
communication, or transportation 
barriers, or the provision of auxiliary 
aids and services, meets the essential 
eligibility requirements for the receipt of 
services or the participation in programs 
or activities provided by a public entity. 

Qualified interpreter means an 
interpreter who is able to interpret 
effectively, accurately, and impartially 
both receptively and expressively, using 
any necessary specialized vocabulary. 

Section 504 means section 504 of 
the Rehabilitation Act of 1973 (Pub. L. 
93-112, 87 Stat. 394 (29 U.S.C. 794)), as 
amended. 
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State means each of the several 
states, the District of Columbia, the 
Commonwealth of Puerto Rico, Guam, 
American Samoa, the Virgin Islands, the 
Trust Territory of the Pacific Islands, and 
the Commonwealth of the Northern 
Mariana Islands. 

§35.105 Self-evaluation. 
(a) A public entity shall, within one 

year of the effective date of this part, 
evaluate its current services, policies, and 
practices, and the effects thereof, that do 
not or may not meet the requirements of 
this part and, to the extent modification 
of any such services, policies, and 
practices is required, the public entity 
shall proceed to make the necessary 
modifications. 

(b) A public entity shall provide an 
opportunity to interested persons, 
including individuals with disabilities or 
organizations representing individuals 
with disabilities, to participate in the 
self-evaluation process by submitting 
comments. 

(c) A public entity that employs 50 
or more persons shall, for at least three 
years following completion of the self-
evaluation, maintain on file and make 
available for public inspection: 

( 1) A list of the interested persons 
consulted; 

(2) A description of areas examined 
and any problems identified; and 

(3) A description of any 
modifications made. 

(d) If a public entity has already 
complied with the self-evaluation 
requirement of a regulation implementing 
section 504 of the Rehabilitation Act of 
1973, then the requirements of this 
section shall apply only to those policies 
and practices that were not included in 
the previous self-evaluation. 

§35.106 Notice. 
A public entity shall make available 

to applicants, participants, beneficiaries, 
and other interested persons information 
regarding the provisions of this part and 
its applicability to the services, 
programs, or activities of the public 
entity, and make such information 
available to them in such manner as the 
head of the entity finds necessary to 
apprise such persons of the protections 
against discrimination assured them by 
the Act and this part. 
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§35.107 Designation of responsible 
employee and adoption of grievance 
procedures. 

(a) Designation of responsible 
employee. A public entity that employs 
50 or more persons shall designate at 
least one employee to coordinate its 
efforts to comply with and carry out its 
responsibilities under this part, including 
any investigation of any complaint 
communicated to it alleging its 
noncompliance with this part or alleging 
any actions that would be prohibited by 
this part. The public entity shall make 
available to all interested individuals the 
name, office address, and telephone 
number of the employee or employees 
designated pursuant to this paragraph. 

(b) Complaint procedure. A public 
entity that employs 50 or more persons 
shall adopt and publish grievance 
procedures providing for prompt and 
equitable resolution of complaints 
alleging any action that would be 
prohibited by this part. 

§§35.108-35.129 [Reserved] 

Subpart B - General Requirements 

§35.130 General prohibitions 
against discrimination. 

(a) No qualified individual with a 
disability shall, on the basis of disability, 
be excluded from participation in or be 
denied the benefits of the services, 
programs, or activities of a public entity, 
or be subjected to discrimination by any 
public entity. 

(b) (1) A public entity, in providing 
any aid, benefit, or service, may not, 
directly or through contractual, licensing, 
or other arrangements, on the basis of 
disability -

(i) Deny a qualified individual with 
a disability the opportunity to participate 
in or benefit from the aid, benefit, or 
service; 

(ii) Afford a qualified individual 
with a disability an opportunity to 
participate in or benefit from the aid, 
benefit, or service that is not equal to 
that afforded others; 

(iii) Provide a qualified individual 
with a disability with an aid, benefit, or 
service that is not as effective in 
affording equal opportunity to obtain the 
same result, to gain the same benefit, or 
to reach the same level of achievement 
as that provided to others; 
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(iv) Provide different or separate 
aids, benefits, or services to individuals 
with disabilities or to any class of 
individuals with disabilities than is 
provided to others unless such action is 
necessary to provide qualified individuals 
with disabilities with aids, benefits, or 
services that are as effective as those 
provided to others; 

(v) Aid or perpetuate discrimination 
against a qualified individual with a 
disability by providing significant 
assistance to an agency, organization, or 
person that discriminates on the basis of 
disability in providing any aid, benefit, 
or service to beneficiaries of the public 
entity's program; 

(vi) Deny a qualified individual with 
a disability the opportunity to participate 
as a member of planning or advisory 
boards; 

(vii) Otherwise limit a qualified 
individual with a disability in the 
enjoyment of any right, privilege, 
advantage, or opportunity enjoyed by 
others receiving the aid, benefit, or 
service. 

(2) A public entity may not deny a 
qualified individual with a disability the 
opportunity to participate in services, 
programs, or activities that are not 
separate or different, despite the 
existence of permissibly separate or 
different programs or activities. 

(3) A public entity may not, directly 
or through contractual or other 
arrangements, utilize criteria or methods 
of administration: 

(i) That have the effect of subjecting 
qualified individuals with disabilities to 
discrimination on the basis of disability; 

(ii) That have the purpose or effect 
of defeating or substantially impairing 
accomplishment of the objectives of the 
public entity's program with respect to 
individuals with disabilities; or 

(iii) That perpetuate the 
discrimination of another public entity if 
both public entities are subject to 
common administrative control or are 
agencies of the same state. 

(4) A public entity may not, in 
determining the site or location of a 
facility, make selections -

(i) That have the effect of excluding 
individuals with disabilities from, 
denying them the benefits of, or 
otherwise subjecting them to 
discrimination; or 
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(ii) That have the purpose or effect 
of defeating or substantially impairing 
the accomplishment of the objectives of 
the service, program, or activity with 
respect to individuals with disabilities. 

(5) A public entity, in the selection 
of procurement contractors, may not use 
criteria that subject qualified individuals 
with disabilities to discrimination on the 
basis of disability. 

(6) A public entity may not 
administer a licensing or certification 
program in a manner that subjects 
qualified individuals with disabilities to 
discrimination on the basis of disability, 
nor may a public entity establish 
requirements for the programs or 
activities of licensees or certified entities 
that subject qualified individuals with 
disabilities to discrimination on the basis 
of disability. The programs or activities 
of entities that are licensed or certified 
by a public entity are not, themselves, 
covered by this part. 

(7) A public entity shall make 
reasonable modifications in policies, 
practices, or procedures when the 
modifications are necessary to avoid 
discrimination on the basis of disability, 
unless the public entity can demonstrate 
that making the modifications would 
fundamentally alter the nature of the 
service, program, or activity. 

(8) A public entity shall not impose 
or apply eligibility criteria that screen 
out or tend to screen out an individual 
with a disability or any class of 
individuals with disabilities from fully 
and equally enjoying any service, 
program, or activity, unless such criteria 
can be shown to be necessary for the 
provision of the service, program, or 
activity being offered. 

(c) Nothing in this part prohibits a 
public entity from providing benefits, 
services, or advantages to individuals 
with disabilities, or to a particular class 
of individuals with disabilities beyond 
those required by this part. 

(d) A public entity shall administer 
services, programs, and activities in the 
most integrated setting appropriate to the 
needs of qualified individuals with 
disabilities. 

(e)(l) Nothing in this part shall be 
construed to require an individual with a 
disability to accept an accommodation, 
aid, service, opportunity, or benefit 
provided under the ADA or this part 
which such individual chooses not to 
accept. 
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(2) Nothing in the Act or this part 
authorizes the representative or guardian 
of an individual with a disability to 
decline food, water, medical treatment, or 
medical services for that individual. 

(f) A public entity may not place a 
surcharge on a particular individual with 
a disability or any group of individuals 
with disabilities to cover the costs of 
measures, such as the provision of 
auxiliary aids or program accessibility, 
that are required to provide that 
individual or group with the 
nondiscriminatory treatment required by 
the Act or this part. 

(g) A public entity shall not exclude 
or otherwise deny equal services, 
programs, or activities to an individual or 
entity because of the known disability of 
an individual with whom the individual 
or entity is known to have a relationship 
or association. 

§35.131 Illegal use of drugs. 
(a) General. (1) Except as provided 

in paragraph (b) of this section, this part 
does not prohibit discrimination against 
an individual based on that individual's 
current illegal use of drugs. 

(2) A public entity shall not 
discriminate on the basis of illegal use of 
drugs against an individual who is not 
engaging in current illegal use of drugs 
and who -

(i) Has successfully completed a 
supervised drug rehabilitation program or 
has otherwise been rehabilitated 
successfully; 

(ii) Is participating in a supervised 
rehabilitation program; or 

(iii) Is erroneously regarded as 
engaging in such use. 

(b) Health and drug rehabilitation 
services. (1) A public entity shall not 
deny health services, or services provided 
in connection with drug rehabilitation, to 
an individual on the basis of that 
individual's current illegal use of drugs, 
if the individual is otherwise entitled to 
such services. 

(2) A drug rehabilitation or treatment 
program may deny participation to 
individuals who engage in illegal use of 
drugs while they are in the program. 

(c) Drug testing. (I) This part does 
not prohibit a public entity from adopting 
or administering reasonable policies or 
procedures, including but not limited to 
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drug testing, designed to ensure that an 
individual who formerly engaged in the 
illegal use of drugs is not now engaging 
in current illegal use of drugs. 

(2) Nothing in paragraph (c) of this 
section shall be construed to encourage, 
prohibit, restrict, or authorize the conduct 
of testing for the illegal use of drugs. 

§35.132 Smoking. 
This part does not preclude the 

prohibition of, or the imposition of 
restrictions on, smoking in transportation 
covered by this part. 

§35.133 Maintenance of accessible 
features. 

(a) A public accommodation shall 
maintain in operable working condition 
those features of facilities and equipment 
that are required to be readily accessible 
to and usable by persons with disabilities 
by the Act or this part. 

(b) This section does not prohibit 
isolated or temporary interruptions in 
service or access due to maintenance or 
repairs. 

§35.134 Retaliation or coercion. 
(a) No private or public entity shall 

discriminate against any individual 
because that individual has opposed any 
act or practice made unlawful by this 
part, or because that individual made a 
charge, testified, assisted, or participated 
in any manner in an investigation, 
proceeding, or hearing under the Act or 
this part. 

(b) No private or public entity shall 
coerce, intimidate, threaten, or interfere 
with any individual in the exercise or 
enjoyment of, or on account of his or her 
having exercised or enjoyed, or on 
account of his or her having aided or 
encouraged any other individual in the 
exercise or enjoyment of, any right 
granted or protected by the Act or this 
part. 

§35.135 Personal devices and 
services. 

This part does not require a public 
entity to provide to individuals with 
disabilities personal devices, such as 
wheelchairs; individually prescribed 
devices, such as prescription eyeglasses 
or hearing aids; readers for personal use 
or study; or services of a personal nature 
including assistance in eating, toileting, 
or dressing. 
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§§35.136-35.139 [Reserved] 

Subpart C - Employment 

§35.140 Employment discrimination 
prohibited. 

(a) No qualified individual with a 
disability shall, on the basis of disability , 
be subjected to discrimination in 
employment under any service, program, 
or activity conducted by a public entity. 

(b )( 1) For purposes of this part, the 
requirements of title I of the Act, as 
established by the regulations of the 
Equal Employment Opportunity 
Commission in 29 CFR part 1630, apply 
to employment in any service, program, 
or activity conducted by a public entity if 
that public entity is also subject to the 
jurisdiction of title I. 

(2) For the purposes of this part, the 
requirements of section 504 of the 
Rehabilitation Act of 1973, as established 
by the regulations of the Department of 
Justice in 28 CFR part 41, as those 
requirements pertain to employment, 
apply to employment in any service, 
program, or activity conducted by a 
public entity if that public entity is not 
also subject to the jurisdiction of title I. 

§§35.141-35.148 [Reserved] 

Subpart D - Program Accessibility 

§35.149 Discrimination prohibited. 
Except as otherwise provided in 

§35.150, no qualified individual with a 
disability shall, because a public entity's 
facilities are inaccessible to or unusable 
by individuals with disabilities, be 
excluded from participation in, or be 
denied the benefits of the services, 
programs, or activities of a public entity, 
or be subjected to discrimination by any 
public entity . 

§35.150 Existing facilities. 
(a) General. A public entity shall 

operate each service, program, or activity 
so that the service, program, or activity, 
when viewed in its entirety, is readily 
accessible to and usable by individuals 
with disabilities. This paragraph does 
not-

(1) Necessarily require a public 
entity to make each of its existing 
facilities accessible to and usable by 
individuals with disabilities; 
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(2) Require a public entity to take 
any action that would threaten or destroy 
the historic significance of an historic 
property; or 

(3) Require a public entity to take 
any action that it can demonstrate would 
result in a fundamental alteration in the 
nature of a service, program, or activity 
or in undue financial and administrative 
burdens. In those circumstances where 
personnel of the public entity believe that 
the proposed action would fundamentally 
alter the service, program, or activity or 
would result in undue financial and 
administrative burdens, a public entity 
has the burden of proving that 
compliance with §35.150(a) of this part 
would result in such alteration or 
burdens. The decision that compliance 
would result in such alteration or burdens 
must be made by the head of a public 
entity or his or her designee after 
considering all resources available for 
use in the funding and operation of the 
service, program, or activity, and must be 
accompanied by a written statement of 
the reasons for reaching that conclusion. 
If an action would result in such an 
alteration or such burdens, a public entity 
shall take any other action that would not 
result in such an alteration or such 
burdens but would nevertheless ensure 
that individuals with disabilities receive 
the benefits or services provided by the 
public entity. 

(b) Methods - (1) General . A 
public entity may comply with the 
requirements of this section through such 
means as redesign of equipment, 
reassignment of services to accessible 
buildings, assignment of aides to 
beneficiaries, home visits, delivery of 
services at alternate accessible sites, 
alteration of existing facilities and 
construction of new facilities , use of 
accessible rolling stock or other 
conveyances, or any other methods that 
result in making its services , programs, 
or activities readily accessible to and 
usable by individuals with disabilities. A 
public entity is not required to make 
structural changes in existing facilities 
where other methods are effective in 
achieving compliance with this section. 
A public entity, in making alterations to 
existing buildings, shall meet the 
accessibility requirements of §35.151. In 
choosing among available methods for 
meeting the requirements of this section, 
a public entity shall give priority to those 
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methods that offer services, programs, 
and activities to qualified individuals 
with disabilities in the most integrated 
setting appropriate. 

(2) Historic preservation programs. 
In meeting the requirements of 
§35 .150(a) in historic preservation 
programs, a public entity shall give 
priority to methods that provide physical 
access to individuals with disabilities. In 
cases where a physical alteration to an 
historic property is not required because 
of paragraph (a)(2) or (a)(3) of this 
section, alternative methods of achieving 
program accessibility include -

(i) Using audio-visual materials and 
devices to depict those portions of an 
historic property that cannot otherwise be 
made accessible; 

(ii) Assigning persons to guide 
individuals with handicaps into or 
through portions of historic properties 
that cannot otherwise be made 
accessible; or 

(iii) Adopting other innovative 
methods. 

(c) Time period for compliance. 
Where structural changes in facilities are 
undertaken to comply with the 
obligations established under this section , 
such changes shall be made within three 
years of January 26, 1992, but in any 
event as expeditiously as possible. 

(d) Transition plan. (1) In the event 
that structural changes to facilities will 
be undertaken to achieve program 
accessibility, a public entity that employs 
50 or more persons shall develop, within 
six months of January 26, 1992, a 
transition plan setting forth the steps 
necessary to complete such changes. A 
public entity shall provide an opportunity 
to interested persons, including 
individuals with disabilities or 
organizations representing individuals 
with disabilities, to participate in the 
development of the transition plan by 
submitting comments. A copy of the 
transition plan shall be made available 
for public inspection. 

(2) If a public entity has 
responsibility or authority over streets, 
roads, or walkways , its transition plan 
shall include a schedule for providing 
curb ramps or other sloped areas where 
pedestrian walks cross curbs, giving 
priority to walkways serving entities 
covered by the Act, including state and 
local government offices and facilities, 
transportation, places of public 
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accommodation, and employers, followed 
by walkways serving other areas. 

(3) The plan shall, at a minimum -
(i) Identify physical obstacles in the 

public entity's facilities that limit the 
accessibility of its programs or activities 
to individuals with disabilities; 

(ii) Describe in detail the methods 
that will be used to make the facilities 
accessible; 

(iii) Specify the schedule for taking 
the steps necessary to achieve 
compliance with this section and, if the 
time period of the transition plan is 
longer than one year, identify steps that 
will be taken during each year of the 
transition period; and 

(iv) Indicate the official responsible 
for implementation of the plan. 

( 4) If a public entity has already 
complied with the transition plan 
requirement of a federal agency 
regulation implementing section 504 of 
the Rehabilitation Act of 1973, then the 
requirements of this paragraph (d) shall 
apply only to those policies and practices 
that were not included in the previous 
transition plan. 

\ §35.151 New construction and 
alterations. 

(a) Design and construction. Each 
facility or part of a facility constructed 
by, on behalf of, or for the use of a 
public entity shall be designed and 
constructed in such manner that the 
facility or part of the facility is readily 
accessible to and usable by individuals 
with disabilities, if the construction was 
commenced after January 26, 1992. 

(b) Alteration. Each facility or part 
of a facility altered by, on behalf of, or 
for the use of a public entity in a manner 
that affects or could affect the usability 
of the facility or part of the facility shall, 
to the maximum extent feasible, be 
altered in such manner that the altered 
portion of the facility is readily 
accessible to and usable by individuals 
with disabilities, if the alteration was 
commenced after January 26, 1992. 

(c) Accessibility standards. Design, 
construction, or alteration of facilities in 
conformance with the Uniform federal 
Accessibility Standards (UFAS) 
(Appendix A to 41 CFR part 101-19.6) 
or with the Americans with Disabilities 
Act Accessibility Guidelines for 
Buildings and Facilities (ADAAG) 
(Appendix A to 28 CFR part 36) shall be 
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deemed to comply with the requirements 
of this section with respect to those 
facilities, except that the elevator 
exemption contained at section 4.1.3(5) 
and section 4.1.6(1 )U) of ADAAG shall 
not apply. Departures from particular 
requirements of either standard by the 
use of other methods shall be permitted 
when it is clearly evident that equivalent 
access to the facility or part of the 
facility is thereby provided. 

(d) Alterations: Historic properties. 
( 1) Alterations to historic properties shall 
comply, to the maximum extent feasible, 
with section 4.1. 7 of UFAS or section 
4.1.7 of ADAAG. 

(2) If it is not feasible to provide 
physical access to an historic property in 
a manner that will not threaten or destroy 
the historic significance of the building 
or facility, alternative methods of access 
shall be provided pursuant to the 
requirements of §35.150. 

(e) Curb ramps. (1) Newly 
constructed or altered streets, roads, and 
highways must contain curb ramps or 
other sloped areas at any intersection 
having curbs or other barriers to entry 
from a street level pedestrian walkway. 

(2) Newly constructed or altered 
street level pedestrian walkways must 
contain curb ramps or other sloped areas 
at intersections to streets, roads, or 
highways. 

§§35.152-35.159 [Reserved] 

Subpart E - Communications 

§35.160 General. 
(a) A public entity shall take appro-

priate steps to ensure that communica-
tions with applicants, participants, and 
members of the public with disabilities 
are as effective as communications with 
others. 

(b )(1) A public entity shall furnish 
appropriate auxiliary aids and services 
where necessary to afford an individual 
with a disability an equal opportunity to 
participate in, and enjoy the benefits of, 
a service, program, or activity conducted 
by a public entity. 

(2) In determining what type of 
auxiliary aid and service is necessary, a 
public entity shall give primary 
consideration to the requests of the 
individual with disabilities. 
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§35.161 Telecommunication 
devices for the deaf (TDD's). 

Where a public entity communicates 
by telephone with applicants and 
beneficiaries, TDD's or equally effective 
telecommunication systems shall be used 
to communicate with individuals with 
impaired hearing or speech. 

§35.162 Telephone emergency 
services. 

Telephone emergency services, 
including 911 services, shall provide 
direct access to individuals who use 
TDD's and computer modems. 

§35.163 Information and signage. 
(a) A public entity shall ensure that 

interested persons, including persons 
with impaired vision or hearing, can 
obtain information as to the existence 
and location of accessible services, 
activities, and facilities. 

(b) A public entity shall provide 
signage at all inaccessible entrances to 
each of its facilities, directing users to an 
accessible entrance or to a location at 
which they can obtain information about 
accessible facilities. The international 
symbol for accessibility shall be used at 
each accessible entrance of a facility. 

§35.164 Duties. 
This subpart does not require a 

public entity to take any action that it 
can demonstrate would result in a 
fundamental alteration in the nature of a 
service, program, or activity or in undue 
financial and administrative burdens. In 
those circumstances where personnel of 
the public entity believe that the 
proposed action would fundamentally 
alter the service, program, or activity or 
would result in undue financial and 
administrative burdens, a public entity 
has the burden of proving that 
compliance with this subpart would 
result in such alteration or burdens. The 
decision that compliance would result in 
such alteration or burdens must be made 
by the head of the public entity or his or 
her designee after considering all 
resources available for use in the funding 
and operation of the service, program, or 
activity and must be accompanied by a 
written statement of the reasons for 
reaching that conclusion. If an action 
required to comply with this subpart 
would result in such an alteration or such 
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burdens, a public entity shall take any 
other action that would not result in such 
an alteration or such burdens but would 
nevertheless ensure that, to the maximum 
extent possible, individuals with 
disabilities receive the benefits or 
services provided by the public entity. 

§§35.165-35.169 [Reserved] 

Subpart F - Compliance Procedures 

§35.170 Complaints. 
(a) Who may file. An individual who 

believes that he or she or a specific class 
of individuals has been subjected to 
discrimination on the basis of disability 
by a public entity may, by himself or 
herself or by an authorized 
representative, file a complaint under this 
part. 

(b) Time for filing. A complaint 
must be filed not later than 180 days 
from the date of the alleged 
discrimination, unless the time for filing 
is extended by the designated agency for 
good cause shown. A complaint is 
deemed to be filed under this section on 
the date it is first filed with any federal 
agency. 

(c) Where to file. An individual may 
file a complaint with any agency that he 
or she believes to be the appropriate 
agency designated under subpart G of 
this part, or with any agency that 
provides funding to the public entity that 
is the subject of the complaint, or with 
the Department of Justice for referral as 
provided in §35.171(a)(2). 

§35. 171 Acceptance of complaints. 
(a) Receipt of complaints. (l)(i) Any 

federal agency that receives a complaint 
of discrimination on the basis of 
disability by a public entity shall 
promptly review the complaint to 
determine whether it has jurisdiction over 
the complaint under section 504. 

(ii) If the agency does not have 
section 504 jurisdiction, it shall promptly 
determine whether it is the designated 
agency under subpart G of this part 
responsible for complaints filed against 
that public entity. 

(2)(i) If an agency other than the 
Department of Justice determines that it 
does not have section 504 jurisdiction 
and is not the designated agency, it shall 
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promptly refer the complaint, and notify 
the complainant that it is referring the 
complaint to the Department of Justice. 

(ii) When the Department of Justice 
receives a complaint for which it does 
not have jurisdiction under section 504 
and is not the designated agency, it shall 
refer the complaint to an agency that 
does have jurisdiction under section 504 
or to the appropriate agency designated 
in subpart G of this part or, in the case 
of an employment complaint that is also 
subject to title I of the Act, to the Equal 
Employment Opportunity Commission. 

(3)(i) If the agency that receives a 
complaint has section 504 jurisdiction, it 
shall process the complaint according to 
its procedures for enforcing section 504. 

(ii) If the agency that receives a 
complaint does not have section 504 
jurisdiction, but is the designated agency, 
it shall process the complaint according 
to the procedures established by this 
subpart. 

(b) Employment complaints. (1) If a 
complaint alleges employment 
discrimination subject to title I of the 
Act, and the agency has section 504 
jurisdiction, the agency shall follow the 
procedures issued by the Department of 
Justice and the Equal Employment 
Opportunity Commission under section 
107(b) of the Act. 

(2) If a complaint alleges 
employment discrimination subject to 
title I of the Act, and the designated 
agency does not have section 504 
jurisdiction, the agency shall refer the 
complaint to the Equal Employment 
Opportunity Commission for processing 
under title I of the Act. 

(3) Complaints alleging employment 
discrimination subject to this part, but 
not to title I of the Act shall be 
processed in accordance with the 
procedures established by this subpart. 

(c) Complete complaints. (1) A 
designated agency shall accept all 
complete complaints under this section 
and shall promptly notify the 
complainant and the public entity of the 
receipt and acceptance of the complaint. 

(2) If the designated agency receives 
a complaint that is not complete, it shall 
notify the complainant and specify the 
additional information that is needed to 
make the complaint a complete 
complaint. If the complainant fails to 
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complete the complaint, the designated 
agency shall close the complaint without 
prejudice. 

§35.172 Resolution of complaints. 
(a) The designated agency shall 

investigate each complete complaint, 
attempt informal resolution, and, if 
resolution is not achieved, issue to the 
complainant and the public entity a 
Letter of Findings that shall include -

(1) Findings of fact and conclusions 
of law; 

(2) A description of a remedy for 
each violation found; and 

(3) Notice of the rights available 
under paragraph (b) of this section. 

(b) If the designated agency finds 
noncompliance, the procedures in 
§§35.173 and 35.174 shall be followed. 
At any time, the complainant may file a 
private suit pursuant to section 203 of 
the Act, whether or not the designated 
agency finds a violation. 

§35.173 Voluntary compliance 
agreements. 

(a) When the designated agency 
issues a noncompliance Letter of 
Findings, the designated agency shall -

(1) Notify the Assistant Attorney 
General by forwarding a copy of the 
Letter of Findings to the Assistant 
Attorney General; and 

(2) Initiate negotiations with the 
public entity to secure compliance by 
voluntary means. 

(b) Where the designated agency is 
able to secure voluntary compliance, the 
voluntary compliance agreement shall -

( 1) Be in writing and signed by the 
parties; 

(2) Address each cited violation; 
(3) Specify the corrective or 

remedial action to be taken, within a 
stated period of time, to come into 
compliance; 

(4) Provide assurance that 
discrimination will not recur; and 

(5) Provide for enforcement by the 
Attorney General. 

§35.174 Referral. 
If the public entity declines to enter 

into voluntary compliance negotiations or 
if negotiations are unsuccessful, the 
designated agency shall refer the matter 
to the Attorney General with a 
recommendation for appropriate action. 
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separation procedures and standards set 
forth in the Commission's regulations 
adopted pursuant to section 410 of the 
Communications Act of 1934, as 
amended. 

(ii) Cost recovery. Costs caused by 
interstate TRS shall be recovered from 
all subscribers for every interstate 
service. Costs caused by intrastate TRS 
providers shall be recovered from the 
intrastate jurisdiction. In a state that has 
a certified program under §64.605, the 
state agency providing TRS shall, 
through the state's regulatory agency, 
permit a common carrier to recover costs 
incurred in providing TRS by a method 
consistent with the requirements of this 
section. 

(5) Complaints. 
(i) Referral of complaint. If a 

complaint to the Commission alleges a 
violation of this subpart with respect to 
intrastate TRS within a state and 
certification of the program of such state 
under §64.605 is in effect, the 
Commission shall refer such complaint to 
such state expeditiously. 

(ii) Jurisdiction of Commission. 
After referring a complaint to a state 
under paragraph (c)(5)(i) of this section, 
or if a complaint is filed directly with a 
state, the Commission shall exercise 
jurisdiction over such complaint only if: 

(A) final action under such state 
program has not been taken within: 

(1) 180 days after the complaint is 
filed with such state; or 

(2) a shorter period as prescribed by 
the regulations of such state; or 

(B) the Commission determines that 
such state program is no longer qualified 
for certification under §64.605. 

(iii) Complaint procedures. 
(A) Content. A complaint shall be in 

writing, addressed to the Federal Com-
munications Commission, Common 
Carrier Bureau, TRS Complaints, 
Washington, DC 20554, or addressed to 
the appropriate state office, and shall 
contain: 

(1) the name and address of the 
complainant, 

(2) the name and address of the 
defendant against whom the complaint is 
made, 

(3) a complete statement of the 
facts, including supporting data, where 
available, showing that such defendant 
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did or omitted to do anything in 
contravention of this subpart, and 

(4) the relief sought. 
(B) Amended complaints. An 

amended complaint setting forth 
transactions, occurrences or events which 
have happened since the filing of the 
original complaint and which relate to 
the original cause of action may be filed 
with the Commission. 

(C) Number of copies. An original 
and two copies of all pleadings shall be 
filed. 

(D) Service. 
(J) Except where a complaint is 

referred to a state pursuant to 
§64.604(c)(5)(i), or where a complaint is 
filed directly with a state, the 
Commission will serve on the named 
party a copy of any complaint or 
amended complaint filed with it, together 
with a notice of the filing of the 
complaint. Such notice shall call upon 
the defendant to satisfy or answer the 
complaint in writing within the time 
specified in said notice of complaint. 

(2) All subsequent pleadings and 
briefs shall be served by the filing party 
on all other parties to the proceeding in 
accordance with the requirements of 
§ 1.47 of this chapter. Proof of such 
service shall also be made in accordance 
with the requirements of said section. 

(E) Answers to complaints and 
amended complaints. Any party upon 
whom a copy of a complaint or amended 
complaint is served under this subpart 
shall serve an answer within the time 
specified by the Commission in its notice 
of complaint. The answer shall advise the 
parties and the Commission fully and 
completely of the nature of the defense 
and shall respond specifically to all 
material allegations of the complaint. In 
cases involving allegations of harm, the 
answer shall indicate what action has 
been taken or is proposed to be taken to 
stop the occurrence of such harm. 
Collateral or immaterial issues shall be 
avoided in answers and every effort 
should be made to narrow the issues. 
Matters alleged as affirmative defenses 
shall be separately stated and numbered. 
Any defendant failing to file and serve 
an answer within the time and in the 
manner prescribed may be deemed in 
default. 

(F) Replies to answers or amended 
answers. Within 10 days after service of 
an answer or an amended answer, a 
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complainant may file and serve a reply 
which shall be responsive to matters 
contained in such answer or amended 
answer and shall not contain new matter. 
Failure to reply will not be deemed an 
admission of any allegation contained in 
such answer or amended answer. 

(G) Defective pleadings. Any 
pleading filed in a complaint proceeding 
that is not in substantial conformity with 
the requirements of the applicable rules 
in this subpart may be dismissed. 

§64.605 State certification. 
(a) State documentation. Any state, 

through its office of the governor or 
other delegated executive office 
empowered to provide TRS, desiring to 
establish a state program under this 
section shall submit, not later than 
October 1, 1992, documentation to the 
Commission addressed to the Federal 
Communications Commission, Chief, 
Common Carrier Bureau, TRS 
Certification Program,Washington, DC 
20554, and captioned "TRS State 
Certification Application." All 
documentation shall be submitted in 
narrative form, shall clearly describe the 
state program for implementing intrastate 
TRS, and the procedures and remedies 
for enforcing any requirements imposed 
by the state program. The Commission 
shall give public notice of states filing 
for certification including notification in 
the Federal Register. 

(b) Requirements for certification. 
After review of state documentation, the 
Commission shall certify, by letter, or 
order, the state program if the 
Commission determines that the state 
certification documentation: 

(I) Establishes that the state 
program meets or exceeds all operational, 
technical, and functional minimum 
standards contained in §64.604; 

(2) Establishes that the state 
program makes available adequate 
procedures and remedies for enforcing 
the requirements of the state program; 
and 

(3) Where a state program exceeds 
the mandatory minimum standards 
contained in §64.604, the state 
establishes that its program in no way 
conflicts with federal law. 

(c) Certification period. State 
certification shall remain in effect for 
five years. One year prior to expiration 
of certification, a state may apply for 
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renewal of its certification by filing 
documentation as prescribed by 
paragraphs (a) and (b) of this section. 

(d) Method of funding. Except as 
provided in §64.604, the Commission 
shall not refuse to certify a state program 
based solely on the method such state 
will implement for funding intrastate 
TRS, but funding mechanisms, if labeled, 
shall be labeled in a manner that promote 
national understanding of TRS and do 
not offend the public. 

(e) Suspension or revocation of 
certification. The Commission may 
suspend or revoke such certification if, 
after notice and opportunity for hearing, 
the Commission determines that such 
certification is no longer warranted. In a 
state whose program has been suspended 
or revoked, the Commission shall take 
such steps as may be necessary, 
consistent with this subpart, to ensure 
continuity of TRS. 

§64.606 Furnishing related 
customer premises equipment. 

(a) Any communications common 
carrier may provide, under tariff, 
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customer premises equipment (other than 
hearing aid compatible telephones as 
defined in part 68 of this chapter, needed 
by persons with hearing, speech, vision 
or mobility disabilities. Such equipment 
may be provided to persons with those 
disabilities or to associations or 
institutions who require such equipment 
regularly to communicate with persons 
with disabilities. Examples of such 
equipment include, but are not limited to, 
artificial larynxes, bone conductor 
receivers and TTs. 

(b) Any carrier which provides 
telecommunications devices for persons 
with hearing and/or speech disabilities, 
whether or not pursuant to tariff, shall 
respond to any inquiry concerning: 

(I) The availability (including 
general price levels) of TTs using ASCII, 
Baudot, or both formats; and 

(2) The compatibility of any TT 
with other such devices and computers. 

§64.607 Provision of hearing aid 
compatible telephones by exchange 
carriers. 

In the absence of alternative 
suppliers in an exchange area, an 

[The next page is Appendix IV, Page 1.) 
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exchange carrier must provide a hearing 
aid compatible telephone, as defined in 
part 68 of this chapter, and provide 
related installation and maintenance 
services for such telephones on a 
detariffed basis to any customer with a 
hearing disability who requests such 
equipment or services. 

§64.608 Enforcement of related 
customer premises equipment rules. 

Enforcement of §§64.606 and 64.607 
is delegated to those state public utility 
or public service commissions which 
adopt those sections and provide for their 
enforcement. 

Federal Communications Commission. 
William F. Caton, 
Acting Secretary. 

[FR Doc. 91-18153 Filed 7-31-91; 8:45 
am] 
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FEDERAL COMMUNICATIONS 
COMMISSION 

47 CFR Parts O and 64 

[CC Docket No. 90-571 ; FCC 91-213] 

Telecommunications Services for 
Hearing and Speech Disabled 

AGENCY: Federal Communications 
Commission. ACTION: Final rule. 
SUMMARY: Part 0 of the rules of the 
Federal Communications Commission 
(Commission) governing "Commission 
Organization", 47 CFR part 0, and 
subpart F of part 64 titled "Furnishing of 
Customer Premises Equipment and 
Related Services Needed by Persons with 
Impaired Hearing, Speech, Vision or 
Mobility", 47 CFR 64, are amended as 
set forth in this Report and Order (R&O). 
The purpose of the R&O is to implement 
title IV of the Americans with 
Disabilities Act of 1990 (ADA) which 
amends title II of the Communications 
Act of 1934, as amended, by adding new 
section 225, amending existing section 
711, and conforming sections 2(b) and 
221(b). See Public Law 101-336, 104 
Stat. 327, 366-69 (July 26, 1990). Title 
IV mandates that the Commission 
prescribe regulations to implement 
section 225 not later than one year after 
the ADA's enactment date of July 26, 
1990, and requires each common carrier 
providing telephone voice transmission 
services to provide, throughout the area 
in which it offers service, 
telecommunications relay services (TRS) 
for individuals with hearing or speech 
disabilities, not later than three years 
after the ADA 's enactment date. 
EFFECTIVE DATE: September 30, 1991. 

FOR FURTHER INFORMATION 
CONTACT: Linda B. Dubroof, (202) 634-
1808 (Voice) and (202) 634-1855 (TT). 

List of Subjects 

47 CFR PartO 
Organization and functions 

(Government agencies). 

47 CFR Part 64 
Communications common carriers. 

Individuals with hearing and speech 
disabilities, Telecommunications relay 
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services. 

Amended Rules 
Parts 0 and 64 of the Commission's 

Rules and Regulations (chapter I of title 
47 of the Code of Federal Regulations, 
parts 0 and 64) are amended as follows: 

PART 0 - COMMISSION 
ORGANIZATION 

1. The authority citation for part 0 is 
revised to read as follows: 

Authority: Sec. 5, 48 Stat. 1068, as 
amended; 47 U.S.C. 155, 225, unless 
otherwise noted. 

2. Section 0.91 is amended by 
adding new paragraph (m) to read as 
follows: 

§0.91 Functions of the Bureau. 
* * * * * 

(m) Acts upon matters involving 
telecommunications relay services 
complaints and certification. 

PART 64 - MISCELLANEOUS 
RULES RELATING TO COMMON 
CARRIERS 

1. The authority citation for part 64 
is revised to read as follows: 

Authority: Section 4, 48 Stat. 1066, 
as amended; 47 U.S.C. 154, unless 
otherwise noted. Interpret or apply secs. 
201, 218, 225, 48 Stat. 1070, as 
amended, 1077; 47 U.S.C. 201, 218, 225 
unless otherwise noted. 

2. Subpart F of part 64 (consisting 
of §§64.601-64.608) is revised in its 
entirety to read as follows: 

Subpart F - Telecommunications 
Relay Services and Related 
Customer Premises Equipment for 
Persons With Disabilities 
Sec. 
64.601 
64.602 
64.603 
64.604 
64.605 
64.606 

64.607 

64.608 

Definitions. 
Jurisdiction. 
Provision of services. 
Mandatory minimum standards. 
State certification. 
Furnishing related customer 
premises equipment. 
Provision of hearing aid 
compatible telephones by 
exchange carriers. 
Enforcement of related 
customer premises equipment 
rules. 
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Subpart F - Telecommunications 
Relay Services and Related 
Customer Premises Equipment for 
Persons With Disabilities 

§64.601 Definitions. 
As used in this subpart, the 

following definitions apply: 
(1) American Sign Language (ASL): 

A visual language based on hand shape, 
position, movement, and orientation of 
the hands in relation to each other and 
the body. 

(2) ASCII: An acronym for 
American Standard Code for Information 
Interexchange which employs an eight bit 
code and can operate at any standard 
transmission baud rate including 300, 
1200, 2400, and higher. 

(3) Baudot: A seven bit code, only 
five of which are information bits. 
Baudot is used by some text telephones 
to communicate with each other at a 45.5 
baud rate. 

( 4) Common carrier or carrier: Any 
common carrier engaged in interstate 
communication by wire or radio as 
defined in section 3(h) of the 
Communications Act of 1934, as 
amended (the Act), and any common 
carrier engaged in intrastate 
communication by wire or radio, 
notwithstanding sections 2(b) and 221(b) 
of the Act. 

(5) Communications assistant (CA): 
A person who transliterates conversation 
from text to voice and from voice to text 
between two end users of TRS. CA 
supersedes the term "TDD operator." 

(6) Hearing carry over (HCO): A 
reduced form of TRS where the person 
with the speech disability is able to listen 
to the other end user and, in reply, the 
CA speaks the text as typed by the 
person with the speech disability. The 
CA does not type any conversation. 

(7) Telecommunications relay 
services (TRS): Telephone transmission 
services that provide the ability for an 
individual who has a hearing or speech 
disability to engage in communication by 
wire or radio with a hearing individual in 
a manner that is functionally equivalent 
to the ability of an individual who does 
not have a hearing or speech disability to 
communicate using voice communication 
services by wire or radio. Such term 
includes services that enable two-way 
communication between an individual 
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who uses a text telephone or other 
nonvoice terminal device and an 
individual who does not use such a 
device. TRS supersedes the terms "dual 
party relay system," "message relay 
services," and "TDD Relay." 

(8) Text telephone (TT): A machine 
that employs graphic communication in 
the transmission of coded signals through 
a wire or radio communication system. 
TT supersedes the term "TDD" or 
"telecommunications device for the 
deaf." 

(9) Voice carry over (VCO): A 
reduced form of TRS where the person 
with the hearing disability is able to 
speak directly to the other end user. The 
CA types the response back to the person 
with the hearing disability. The CA does 
not voice the conversation. 

§64.602 Jurisdiction. 
Any violation of this subpart by any 

common carrier engaged in intrastate 
communication shall be subject to the 
same remedies, penalties, and procedures 
as are applicable to a violation of the Act 
by a common carrier engaged in 
interstate communication. 

§64.603 Provision of services. 
Each common carrier providing 

telephone voice transmission services 
shall provide, not later than July 26, 
1993, in compliance with the regulations 
prescribed herein, throughout the area in 
which it offers services, 
telecommunications relay services, 
individually, through designees, through 
a competitively selected vendor, or in 
concert with other carriers. A common 
carrier shall be considered to be in 
compliance with these regulations: 

(a) With respect to intrastate 
telecommunications relay services in any 
state that does not have a certified 
program under §64.605 and with respect 
to interstate telecommunications relay 
services, if such common carrier (or 
other entity through which the carrier is 
providing such relay services) is in 
compliance with §64.604; or 

(b) With respect to intrastate 
telecommunications relay services in any 
state that has a certified program under 
§64.605 for such state, if such common 
carrier (or other entity through which the 
carrier is providing such relay services) 
is in compliance with the program 
certified under §64.605 for such state. 
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§64.604 Mandatory minimum 
standards. 

(a) Operational standards. 
(1) Communications assistant (CA). 

TRS providers are responsible for 
requiring that CAs be sufficiently trained 
to effectively meet the specialized 
communications needs of individuals 
with hearing and speech disabilities; and 
that CAs have competent skills in typing, 
grammar, spelling, interpretation of 
typewritten ASL, and familiarity with 
hearing and speech disability cultures, 
languages and etiquette. 

(2) Confidentiality and conversation 
content. Consistent with the obligations 
of common carrier operators, CAs are 
prohibited from disclosing the content of 
any relayed conversation regardless of 
content and from keeping records of the 
content of any conversation beyond the 
duration of a call. CAs are prohibited 
from intentionally altering a relayed 
conversation and must relay all 
conversation verbatim unless the relay 
user specifically requests summarization. 

(3) Types of calls. Consistent with 
the obligations of common carrier 
operators, CAs are prohibited from 
refusing single or sequential calls or 
limiting the length of calls utilizing relay 
services. TRS shall be capable of 
handling any type of call normally 
provided by common carriers and the 
burden of proving the infeasibility of 
handling any type of call will be placed 
on the carriers. Providers of TRS are 
permitted to decline to complete a call 
because credit authorization is denied. 
CAs shall handle emergency calls in the 
same manner as they handle any other 
TRS calls. 
(b) Technical standards. 

(I) ASCII and Baudot. TRS shall be 
capable of communicating with ASCII 
and Baudot format, at any speed 
generally in use. 

(2) Speed of answer. TRS shall 
include adequate staffing to provide 
callers with efficient access under 
projected calling volumes, so that the 
probability of a busy response due to CA 
unavailability shall be functionally 
equivalent to what a voice caller would 
experience in attempting to reach a party 
through the voice telephone network. 
TRS shall, except during network failure, 
answer 85% of all calls within 10 
seconds and no more than 30 seconds 
shall elapse between receipt of dialing 
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information and the dialing of the 
requested number. 

(3) Equal access to interexchange 
carriers. TRS users shall have access to 
their chosen interexchange carrier 
through the TRS, and to all other 
operator services, to the same extent that 
such access is provided to voice users. 

(4) TRS facilities. TRS shall operate 
every day, 24 hours a day. TRS shall 
have redundancy features functionally 
equivalent to the equipment in normal 
central offices, including uninterruptible 
power for emergency use. TRS shall 
transmit conversations between TT and 
voice callers in real time. Adequate 
network facilities shall be used in 
conjunction with TRS so that under 
projected calling volume the probability 
of a busy response due to loop trunk 
congestion shall be functionally 
equivalent to what a voice caller would 
experience in attempting to reach a party 
through the voice telephone network. 

(5) Technology. No regulation set 
forth in this subpart is intended to 
discourage or impair the development of 
improved technology that fosters the 
availability of telecommunications to 
person with disabilities. VCO and HCO 
technology are required to be standard 
features of TRS. 
(c) Functional standards. 

(I) Enforcement. Subject to §64.603, 
the Commission shall resolve any 
complaint alleging a violation of this 
section within 180 days after the 
complaint is filed. 

(2) Public access to information. 
Carriers, through publication in their 
directories, periodic billing inserts, 
placement of TRS instructions in 
telephone directories, through directory 
assistance services, and incorporation of 
TT numbers in telephone directories, 
shall assure that callers in their service 
areas are aware of the availability and 
use of TRS. 

(3) Rates. TRS users shall pay rates 
no greater than the rates paid for 
functionally equivalent voice 
communication services with respect to 
such factors as the duration of the call, 
the time of day, and the distance from 
the point of origination to the point of 
termination. 

(4) Jurisdictional separation of costs. 
(i) General. Where appropriate, costs 

of providing TRS shall be separated in 
accordance with the jurisdictional 
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§35.175 Attorney's fees. 
In any action or administrative 

proceeding commenced pursuant to the 
Act or this part, the court or agency, in 
its discretion, may allow the prevailing 
party, other than the United States, a 
reasonable attorney's fee, including 
litigation expenses, and costs, and the 
United States shall be liable for the 
foregoing the same as a private 
individual. 

§35.176 Alternative means of 
dispute resolution. 

Where appropriate and to the extent 
authorized by law, the use of alternative 
means of dispute resolution, including 
settlement negotiations, conciliation, 
facilitation, mediation, factfinding, 
minitrials, and arbitration, is encouraged 
to resolve disputes arising under the Act 
and this part. 

§35.177 Effect of unavailability of 
technical assistance. 

A public entity shall not be excused 
from compliance with the requirements 
of this part because of any failure to 
receive technical assistance, including 
any failure in the development or 
dissemination of any technical assistance 
manµal authorized by the Act. 

§35.178 State immunity. 
A state shall not be immune under 

the eleventh amendment to the 
Constitution of the United States from an 
action in federal or state court of 
competent jurisdiction for a violation of 
this Act. In any action against a state for 
a violation of the requirements of this 
Act, remedies (including remedies both 
at law and in equity) are available for 
such a violation to the same extent as 
such remedies are available for such a 
violation in an action against any public 
or private entity other than a state. 

§§35.179-35.189 [Reserved] 

Subpart G - Designated Agencies 

§35.190 Designated agencies. 
(a) The Assistant Attorney General 

shall coordinate the compliance activities 
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of federal agencies with respect to state 
and local government components, and 
shall provide policy guidance and 
interpretations to designated agencies to 
ensure the consistent and effective 
implementation of the requirements of 
this part. 

(b) The federal agencies listed in 
paragraph (b) (1) through (8) of this 
section shall have responsibility for the 
implementation of subpart F of this part 
for components of state and local 
governments that exercise 
responsibilities, regulate, or administer 
services, programs, or activities in the 
following functional areas. 

(1) Department of Agriculture: All 
programs, services, and regulatory 
activities relating to farming and the 
raising of livestock, including extension 
services. 

(2) Department of Education: All 
programs, services, and regulatory 
activities relating to the operation of 
elementary and secondary education 
systems and institutions, institutions of 
higher education and vocational 
education (other than schools of 
medicine, dentistry, nursing, and other 
health-related schools), and libraries. 

(3) Department of Health and 
Human Services: All programs, services, 
and regulatory activities relating to the 
provision of health care and social 
services, including schools of medicine, 
dentistry, nursing, and other health-
related schools, the operation of health 
care and social service providers and 
institutions, including "grass-roots" and 
community services organizations and 
programs, and preschool and daycare 
programs. 

(4) Department of Housing and 
Urban Development: All programs, 
services, and regulatory activities relating 
to state and local public housing, and 
housing assistance and referral. 

(5) Department of Interior: All 
programs, services, and regulatory 
activities relating to lands and natural 
resources, including parks and recreation, 
water and waste management, 
environmental protection, energy, historic 
and cultural preservation, and museums. 

(6) Department of Justice: All 
programs, services, and regulatory 

Public Services 

activities relating to law enforcement, 
public safety, and the administration of 
justice, including courts and correctional 
institutions; commerce and industry, 
including general economic development, 
banking and finance, consumer 
protection, insurance, and small business; 
planning, development, and regulation 
(unless assigned to other designated 
agencies); state and local government 
support services (e.g., audit, personnel, 
comptroller, administrative services); all 
other government functions not assigned 
to other designated agencies. 

(7) Department of Labor: All 
programs, services, and regulatory 
activities relating to labor and the work 
force. 

(8) Department of Transportation: 
All programs, services, and regulatory 
activities relating to transportation, 
including highways, public 
transportation, traffic management (non-
law enforcement), automobile licensing 
and inspection, and driver licensing. 

(c) Responsibility for the 
implementation of subpart F of this part 
for components of state or local 
governments that exercise 
responsibilities, regulate, or administer 
services, programs, or activities relating 
to functions not assigned to specific 
designated agencies by paragraph (b) of 
this section may be assigned to other 
specific agencies by the Department of 
Justice. 

(d) If two or more agencies have 
apparent responsibility over a complaint, 
the Assistant Attorney General shall 
determine which one of the agencies 
shall be the designated agency for 
purposes of that complaint. 

§§35.191-35.999 [Reserved] 

Dick Thornburgh, 
Attorney General. 
[FR Doc. 91-17368 Filed 7-25-91; 8:45 
am] 

[The next page is Appendix Ill, Page 201.] 
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11.1 PURPOSE. 

This document sets guidelines for accesstbatty to 
places of public acaJr1111IOclat and commercial 
fa.ctUties by tndtvlduals wUh disablltttes. These 
guldeltnes are to be applied during the design. 
construcUon. and alteration of such butld.tngs 
andfactltttes to the extent required by regula-
tfons tsSued by Federal agenctes, tncludlng the 
Department of Justice, W1der the Amertoons 
wtth Dtsabatttes Act of 1990. 

The technical spectflcattons 4.2 through 4.35, of 
these guidelines are the same as those of the 
American Nattonal Standard. Instttu.te's docu· 
ment Al 17.1-1980, except as rwted. tn this text 
by ttaltcs. However, sections 4.1. l through 4.1. 7 
and secttons 5 through 10 are <Jm"erentjrom 
ANSI Al 17. l In their enttrety and are printed In 
standard. type. 

The Ulustrations and text of ANSI Al 17. l are 
reproduced. wtth permtsstonjrom the Amer'.can 
National Standards Instttu.te. Copies of the 
standard. may be purchased.from the American 
National Standards Institute at 1430 Broadway, 
New York, New York 10018. 

Appendix IV 

I 2.1 GENERAL. 

2.1 Provlslona for Adults. The speqftca-
ttons tn these guidelines are based upon adult 
dimensions and anthropometrtcs. 

2.2• Equivalent Jl'acllltatlon. Departures 
from parttcu1ar technical and scoptng require-
ments of this guideline by the use of other 
designs and teclvwlogtes are pennitted where 
the alternative designs and technologies used 
wai provide substant1a11.y equivalent or greater 
access to and usabtltty of the factlity. 

MISCELLANEOUS 
INSTRUCTIONS AND 
DEFINITIONS. 

3.1 Graphic Conventions. Graphic 
conventions are shown 1n Table 1. Dimensions 
that are not marked mtn1mum or maxll1lum are 
absolute. unless otherwise indicated In the text 
or captions. 

Table 1 
Graphic Conventions 

t 

t t 

Page 178 • App. IV 

Convention 

36 
915 

t 
9 

230 

9 36 
230 915 

¢ 
max 

min 
.................... 

t 

Description 

Typical dimension line showing U.S. customary units 
(in inches) above the line and SI units (in millimeters) 
below 

Dimensions for short distances indicated on 
extended line 

Dimension line showing alternate dimensions 
required 

Direction of approach 

Maximum 

Minimum 

Boundary of clear floor area 

----- - t Centerline 
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3.4 General TennlnolCJO 

3.2 Dlmenalonal Tolerance•. All dimen-
sions are subject to conventional building 
industry tolerances for field conditions. 

3.3 Note•. The text of these guidelines does 
not contaJn notes or footnotes. Additional 
information, explanations, and advisory materi-
als are located in the Appendix. Paragraphs 
marked wtth an asterisk have related, non-
mandatory material in the Appendix. In the 
Appendix, the corresponding paragraph 
numbers are preceded by an A. 

3.4 General Termlnoloo. 

complf with- Meet one or more specif1cations 
of these guidelines. 

if. if ... then Denotes a specification that 
applies only when the conditions described 
are present. 

~ Denotes an option or alternative. 

~Denotes a mandatory specillcation or 
requirement. 

should. Denotes an advisory specillcation or 
reconunendation. 

3.5 Deflnltlon.s. 

Acccu Altic. An accessible pedestrian space 
between elements, such as parking spaces, 
seating. and desks, that provides clearances 
appropriate for use of the elements. 

&;cct•lhlc. Describes a site. building. facility, 
or portion thereof that complies with these 
guidelines. 

&;ccglblc Element. An element specilled by 
these guidelines (for example. telephone. con-
trols, and the like). 

Accct1iblc Route· A continuous unobstructed 
path connecting all accessible elements and 
spaces of a building or facility. Interior acces-
sible routes may include corridors, floors, 
ramps, elevators. lifts. and clear floor space at 
fixtures. Exterior accessible routes may include 
parking access aisles. curb ramps. crosswalks 
at oehlcular ways, walks, ramps, and lifts. 

ADA Accessibility Guidelines 

Acccssfhlc Spqcc. Space that compltes with 
these guidelines. 

A4gtablllty. The ability of certain building 
spaces and elements. such as kitchen 
counters. sinks, and grab bars, to be added 
or altered so as to acconunodate the needs of 
tndt.vtduals wUh or withDu.t d1sabQttles or to 
accommodate the needs of persons with 
dilTerent types or degrees of disability. 

Acfdftfon. An e.qxmston. ext.enston. OT tncrease 
in the gross floor area of a bulldlng or facility. 

MmlplHratln Anthority. A govenunental 
agency that adopts or enforces regulations and 
guidelines for the design, construction. or 
alteration of buildings and facilities. 

Alteration. An alteration ts a change to a 
butldtng or facility made by. on behalf of. or 
for the use of a public accommodattDn or 
commerctalfacility, that affects OT could 
affect the usabUtty of the building or facility 
or part thereof. Alt.eratlDns include. but are 
not ltmUed to, remodellng. renovattm. rehabi-
litation. reconstructton. historic restoration. 
changes or rearrangement of the structural. 
parts or elements, and cho.nges or rearrange-
ment in the plan conftgurat.ton of walls and 
fuU-hetght parttJ:lons. Normal maintenance. 
rerooftng, painting or wallpapertng, or changes 
to mechantcal and electrtcal systems are not 
alterations wlless they affect the usabQtty of 
the building or facility. 

Arcq ofBescuc Assistance. An area. which 
has direct access to an exit. where people who 
are unable to use stairs may remain temporaray 
in sqfety to awat.tjurther instructions or assis-
tance during emergency evacuation. 

A11embly Area. A room or space accommo-
dating a group of individuals for recreational, 
educational. political, social, or amusement 
purposes. or for the consumption of food and 
drink. 

Autom•tle Door· A door equipped with a 
power-operated mechanism and controls that 
open and close the door automatically upon 
receipt of a momentary actuating signal The 
switch that begins the automatic cycle may be 
a photoelectric device. floor mat. or manual 
switch (see power-assisted door). 
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Bnlldlpf. Any structure used and intended for 
supporting or sheltering any use or occupancy. 

ClrcuJatlop Path· An exterior or interior way 
of passage from one place to another for pedes-
trians, including, but not limited to, walks, 
hallways. courtyards, stairways, and stair 
landings. 

CklL. Unobstructed. 

Clear Floor Spqce. The minimum W10bstructed 
floor or ground space required to accorn.modate a 
single, stationary wheelchair and occupant 

Closed Circuit Telephone. A telephone wtth 
dedicated line(s) such as a house phone, cour-
tesy phone or phone that must be used to gain 
entrance to afacUUy. 

Commop Use. Refers to those interior and 
exterior rooms. spaces, or elements that are 
made available for the use of a restricted· group 
of people (for example. occupants of a homeless 
shelter, the occupants of an office building, or 
the guests of such occupants). 

Crou Slope. The slope that is perpendicular to 
the direction of travel (see running slope). 

Curb Hemp. A short ramp cutting through a 
curb or built up to it. 

Detectable Wqmina. A standardized surf ace 
fealure buUt in or applied to walking surf aces or 
other elements to warn vtsually impaired people 
of hazards on a circulation .path. 

Dwelllnf Unit. A single unit which provides a 
kitchen or food preparation area. in addition to 
rooms and spaces for living, bathing, sleeping. 
and the like. Dwelling units include a single 
famlly home or a townhouse used as a transtent 
group home; an apartment bullding used as a 
sheUer; guestrooms in a hotel that provide 
sleeping accommodations andfood preparation 
areas: and other simllar f adltttes used on a 
trans tent basts. For purposes of these guide-
lines, use of the term -Dwelling UnW does not 
imply the unit ts used as a residence. 

£are11. Mc•p• of. A continuous and unob-
structed way of exit travel.from any point in a 
buUdtng or fadlity to a public way. A means of 
egress comprises vertical and horizontal travel 

Appendix IV 

3.5 Deflnltlons 

and may include interoentng room spaces, 
doorways. hallways, corrtdors. passageways, 
balconies, ramps, stairs, enclosures, lobbies, 
horizontal exlls, courts and yards. An accessible 
means of egress ts one that complies with 1.11.ese 
guidelines and does not include stairs, steps, or 
escalators. Areas of rescue asststance or evacu· 
atton elevat.ors may be included as part qf 
accessible means of egress. 

£lmn.mt& An architectural or mechanical compo· 
nent of a building. facility, space, or site, e.g., 
telephone, curb ramp. door. drinking fotmtatn. 
seating, or water closet 

Entrance. Any access point to a building or 
portion of a building or fadltty used for the 
purpose of entering. An entrance includes tfl.e 
approach walk. the vertical access leading to 
the entrance plalfonn. the entrance platform 
itself, vestibules if provided.. the enby door( s) 
or gate(s). and the hardware of the entry door(s) 
or gate(s). 

Facmtv. AU or any portion of bulldings. struc-
tures. site improvements. complexes. equipment, 
roads, walks, passageways, parking lots, or 
other real or personal property located on a site. 

Grourul Floor. Any occuptable floor less than 
one story above or below grade wllh direct 
access to grade. A buQding or f adlity always 
has at least one ground.floor and may have 
more than one ground.floor as where a split 
level entrance has been provided or where a 
buUding ts buUt into a hillside. 

Meuanfnc or Mezzanine Floor. That port.ton 
of a story which ts an intermediate floor level 
placed within the story and having occupiable 
space above and below its floor. 

Merked Crosstnf. A crosswalk or other iden-
tified path intended for pedestrian use in 
crossing a vehicular way. 

Multifamily I>welllne. Any building containing 
more than two dwelling units. 

Qccupfgble. A room or enclosed space designed 
for human occupancy tn which individuals 
congregate for amusement, educalional or 
similar purposes. or in which occupants are 
engaged a1 labor, and which is equipped with 
means of egress, light. and ventUatiorL 
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3.5 DeflDltlou 

Openblc Pvt· A part of a piece of equipment 
or appliance used to insert or withdraw objects, 
or to activate, deactivate, or adjust the equip-
ment or appliance (for example. coin slot. 
pushbutton, handle). 

Path of1)'gpcL (Reserved). 

J>owcr-utitted Door. A door used for hwnan 
passage with a mechanism that helps to open 
the door. or relieves the opening resistance of a 
door. upon the activation of a switch or a 
continued force applied to the door Itself. 

Public Ute. Describes interior or exterior 
rooms or spaces that are made available to the 
general public. Public use may be provided at a 
building or facility that is privately or publicly 
owned. 

Ramp. A walking surface which has a running 
slope greater than 1 :20. 

Rpnnlpf Slope. The slope that Is parallel to 
the directlon of travel (see cross slope). 

Semce Entgnce. An entrance intended 
prtmartly for deltvery of goods or services. 

stinue. Displayed. verbal, symbolic, tactae. 
and pictorial information. 

~A parcel of land bounded by a property 
line or a designated portion of a public rtght-of-
way. 

Site IJDproyement. Landscaping. pavtng for 
pedestrian and vehicular ways, outdoor lJght-
ing. recreational facilities, and the like, added 
to a site. 

SlecplU Accommoclatlou. Rooms in which 
people sleep: for example, dormitory and hotel 
or motel guest rooms or suites. 

Spqce, A definable area. e.g., room. tollet room. 
hall. assembly area. entrance, storage room. 
alcove, courtyard, or lobby. 

MaaL That portion of a butldtng included 
between the upper swjace of ajl.oor and upper 
surface of the j1.oor or roof next above. if such 

ADA Accessibility Guidelines 

portion qf a butldinQ does not include occuptable 
space, tt ts not oons"1ered. a story for purposes 
of these gutdeltnes. Th.ere may be more than one 
j1.oor level wtt.hln a story as tn the case of a 
mezzanine or mezzanines. 

8tructwa1 Frame. The structural frame shall 
be considered to be the columns and the 
girders. beams. trusses and spandrels having 
direct connections to the columns and all other 
members which are essential to the stability of 
the building as a whole. 

T&ctlle. Describes an object that can be 
perceived using the sense of touch. 

Text Telephone. Machinery or equipment that 
employs Interactive graphic (t.e .. typed) commu-
ntcatt.ons through the transmtsston of coded 
signals across the st.andard telephone network. 
Text telephones can include, for example, 
devices known as 1DD's (t.elecommunJcatton 
display devices or telecorrununtcatton devices 
for deaf persons) or computers. 

1Tiln5fent I..odafna. A build.Ing, factlity, or 
portt.on thereof. exrludlng tnpattent medical care 
faclli.t.tes, that contatns one or more dwelling 
units or sleeping accommodations. n-anstent 
lodging may Include, but ts not ltmtted to, 
resorts, group homes, hotels, motels, and 
dormttorles. 

ychlc;pler Way. A route intended for vehicular 
traffic. such as a street. driveway, or parking 
lot. 

1YIJk,. An exterior pathway with a prepared 
surface intended for pedestrian use, including 
general pedestrian areas such as plazas and 
courts. 

NarE: Sections 4.1.1 through 4.1. 7 are differ-
ent from ANSI Al 17 .1 in their entirety and are 
printed in standard type (ANSI Al 17 .1 does not 
include scoping provisions). 
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4.0 Acca.lble Elemenu and Spaca: Scope and Teclmlcal Requirements ( 

ACCESSIBI-E ELEMENTS 
AND SPACES: SCOPE AND 
TECHNICAL 
REQUIREllENTS. 

4.1 Minimum Requirements 

4.1.1• Application. 

( 1) General. All areas of newly designed or 
newly constructed buJldlngs and facilities 
required to be accessible by 4. 1.2 and 4. 1.3 
and altered portions of existing buildings and 
facilities required to be accessible by 4.1.6 shall 
comply with these guidelines, 4.1 through 4.35, 
unless otherwise provided In this scctlon or as 
modified In a spcctal application section. 

(2) Application Based on Building Use. 
Special application scctlons 5 through 10 
provide additional requirements for restaurants 
and cafeterias, medical care facUltles, business 
and mercantile, libraries, accessible transient 
lodging. and transportation facilitles . . When a 
building or facility contains more than one use 
covered by a spcctal application section, each 
portion shall comply with the requirements for 
that use. 

(3)• Areas Used Only by Employees as Work 
Areas. Areas that arc used only as work areas 
shall be designed and constructed so that 
lndlvtduals with dlsabUitles can approach, 
enter, and exit the areas. These guidelines do 
not require that any areas used only as work 
areas be constructed to permit maneuvering 
within the work area or be constructed or 
equipped (I.e., with racks or shelves) to be 
accessible. 

(4) Temporary Structures. These guidelines 
cover temporary buildings or facilities as well 
as pennanent facilities. Temporary buildings 
and facilities arc not of permanent construction 
but arc extensively used or arc essential for 
public use for a period of time. Examples of 
temporary buildings or factlltles covered by 
these guidelines Include, but arc not limited to: 
reviewing stands, temporary classrooms, 
bleacher areas, exhibit areas, temporary bank-
ing facilities, tcmporar}r health screening 
services, or temporary safe pedestrian passage-
ways around a construction site. Structures, 

sites and equipment dlrcctly associated with 
the actual processes of construction, such as 
scatroldlng, bridging, materials hoists, or 
construction trailers arc not Included. 

(5) General Exceptions. 

(a) In new construction. a person or entity 
Is not required to meet fully the requirements 
of these guidelines where that person or entity 
can demonstrate that it is structurally lmprac-
tlcable to do so. Full compliance w1ll be consid-
ered structurally lmpractlcable only In those 
rare circumstances when the unique character-
1st1cs of terrain prevent the Incorporation of 
accessibility features. If full compliance with 
the requirements of these guidelines is struc-
turally Impracticable, a person or entity shall 
comply with the requirements to the extent it is 
not structurally lmpractlcable. Any portion of 
the building or facility which can be made 
accessible shall comply to the extent that It ts 
not structurally Impracticable. 

(bl Accessibility is not required to (1) obser-
vation galleries used prtmarily for security 
purposes: or (11) In non-occuplable spaces 
accessed only by ladders, catwalks, crawl 
spaces, very narrow passageways, or freight 
(non-passenger) elevators, and frequented only 
by service personnel for repair purposes: such 
spaces Include, but arc not limited to. elevator 
pits, elevator penthouses, piping or equipment 
catwalks. 

4.1.2 Acceulble Slta and Ezterlor 
FaclUUes: New eon.trucUon. An acces-
sible site shall meet the following mlnJmum 
requirements: 

(1) At least one accessible route complying 
with 4.3 shall be provided within the boundary 
of the site from public transportation stops, 
accessible parking spaces, passenger loading 
zones if provided, and public streets or side-
walks, to an accessible building entrance. 

(2) At least one accessible route complying 
with 4.3 shall connect accessible buildings. 
accessible facilitlcs, accessible clements, and 
accessible spaces that arc on the same site. 

(3) All objects that protrude from surfaces 
or posts Into circulation paths shall comply 
with 4.4. 
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4.1.2 Accessible Sites and Ezterlor FaclllUea: New ConatrucUon 

(4) Ground surfaces along accessible routes 
and in accessible spaces shall comply with 4.5. 

(5) (a) If parking spaces are provided for self-
parking by employees or visitors, or both. then 
accessible spaces complying with 4.6 shall be 
provided in each such parking area in conform-
ance with the table below. Spaces required by 
the table need not be provided in the particular 
lot. They may be provided in a different location 
1f equivalent or greater accessibility. in tenilS of 
distance from an accessible entrance. cost and 
convenience is ensured. 

Required 
Total Parklni Minimum Number 

ln Lot of Acceaalble Space• 

1 to 25 1 
26 to 50 2 
51 to 75 3 
76 to 100 4 

101 to 150 5 
151 to 200 6 
201 to 300 7 
301 to 400 8 
401 to 500 9 
501 to 1000 2 percent of total 

1001 and over 20 plus 1 for each 
100 over 1000 

Except as provided in (b). access aisles adjacent 
to accessible spaces shall be 60 in (1525 mm) 
wide minimum. 

(b) One in every eight accessible spaces, but 
not less than one. shall be served by an access 
aisle 96 in (2440 mm) wide minimum and shall 
be designated "van accessible· as required by 
4.6.4. The vertical clearance at such spaces 
shall comply with 4.6.5. All such spaces may 
be grouped on one level of a parking structure. 

EXCEPTION: Provision of all required parking 
spaces in conformance with ·uruversal Parking 
Destgn• (see appendix A4.6.3) is pennitted. 

(c) If passenger loading wnes are provided, 
then at least one passenger loading wne shall 
comply with 4.6.6. 

(d) At facilities providing medical care and 
other services for persons with mobility Impair-
ments. parking spaces complyl.ng with 4.6 shall 

be provided in accordance with 4. l .2(5)(a) 
except as follows: 

(1) Outpatient units and facilities: 10 
percent of the total number of parking spaces 
provided serving each such outpatient unit or 
facility: 

(11) Units and facilities that specialize in 
treatment or services for persons with mobility 
impairments: 20 percent of the total number of 
parking spaces provided serving each such unit 
or facility. 

(e)•Valet parking: Valet parking facilities 
shall provide a passenger loading wne comply-
ing with 4.6.6 Iocated on an accessible route to 
the entrance of the facility. Paragraphs 5(a). 
5(b), and 5(d) of this section do not apply to 
valet parking facilities. 

(6) If toilet facilities are provided on a site, 
then each such public or common use toilet 
facility shall comply with 4.22. If bathing 
facilities are provided on a site. then each such 
public or common use bathing facility shall 
comply with 4.23. 

For single user portable toilet or bathing units 
clustered at a single location, at least 5% but 
no less than one toilet unit or bathing unit 
complyl.ng with 4.22 or 4.23 shall be installed 
at each cluster whenever typical inaccessible 
units are provided. Accessible units shall be 
identified by the International Symbol of 
Accessibility. 

EXCEPTION: Portable toilet units at construc-
tion sites used exclusively by construction 
personnel are not required to comply with 
4.1.2(6). 

(7) Building Sfgnage. Signs which designate 
permanent rooms and spaces shall comply with 
4.30.1, 4.30.4, 4.30.5 and 4.30.6. Other signs 
which provide direction to. or information 
about, functional spaces of the building shall 
comply with 4.30.l, 4.30.2, 4.30.3. and 4.30.5. 
Elements and spaces of accessible facilities 
which shall be identified by the International 
Symbol of Accessibility and which shall comply 
with 4.30. 7 are: 

(a) Parking spaces designated as reserved 
for individuals with disabilities: 
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(b) Accessible passenger loading zones: 

(c) Accessible entrances when not all are 
accessible (tnaccesstble entrances shall have 
dfrectfonal sJgnage to Indicate the route to the 
nearest accesstble entrance); 

(d) Accessible toilet and bathing facflttles 
when not all are accessible. 

4.1.S Acceulble BuH"n1•: New 
Ccmatractloa. Acces81ble buildings and 
facWtles shall meet the following minimum 
requireplents: 

( 1) At least one accessible route complying 
wtth 4.3 shall connect accesstble building or 
facfltty entrances with all accessible spaces and 
elements within the building or facility. 

(2) AD objects that overhang or protrude Into 
clrculatfon paths shall comply wtth 4.4. 

(3) Ground and floor surfaces along acces-
sible routes and tn accessible rooms and 
spaces shall comply with 4.5. 

(4) Interior and exterior staJrs connecting 
levels that are not connected by an elevator, 
ramp, or other accesslble means of vertical 
access shall comply with 4.9. 

(5)• One passenger elevator complying with 
4.10 shall seIVe each level. Including mezza-
nines, In all multl-stol)' buildings and facflttles 
unless exempted below. If more than one 
elevator ts provided, each full passenger eleva-
tor shall comply with 4.10. 

EXCEPllON 1: Elevators are not required In 
facilities that are less than three stories or that 
have less than 3000 square feet per stol)' 
unless the building ts a shopping center. a 
shopping mall, or the professional office of a 
health care provider, or another type of facfltty 
as determined by the Attorney General. The 
elevator exemption set forth In this paragraph 
does not obviate or Umit In any way the obliga-
tfon to comply wtth the other accessibility 
requirements estabUshed In sectfon 4.1.3. For 
example, floors above or belOW' the accessible 
ground floor must meet the requirements of 
this section except for elevator servtce. If toilet 
or bathing facl1itles are provided on a level not 
seIVed by an elevator, then toilet or bathing 
facilities must be provided on the accessible 

Appendix IV 
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ground floor. In new construcUon t! a building 
or facility ts eUgible for this exemption but a 
full passenger elevator ts nonetheless planned. 
that elevator shall meet the requirements of 
4.10 and shall serve each level In the building. 
A full passenger elevator that provides servtce 
from a ~e to only one level of a building or 
facility ts not required to serve other levels. 

EXCEPllON 2: Elevator pits, elevator 
penthouses,. mechanical rooms, piping or 
equipment catwalks are exempted from this 
requirement. 

EXCEPllON 3: Accesstble ramps complying 
wtth 4.8 may be used In lieu of an elevator. 

EXCEPllON 4: Platform lifts (wheelchafr lifts) 
complying with 4.11 or this guideline and 
applicable state or local codes may be used In 
lieu of an elevator only under the following 
conditions: 

(a) To provide an accessible route to a 
performing area tn an assembly occupancy. 

(b) To comply wtth the wheelchair viewing 
positlon line-of-sight and dispersion require-
ments of 4.33.3. 

(c) To provide access to Incidental 
oecupJable spaces and rooms whJch are not 
open to the general public and which house 
no more than flve persons, mcluding but not 
Umited to equipment control rooms and pro-
jection booths. 

(d) To provide access where ex1stlng stte 
constraints or other constraints make use of a 
ramp or an elevator Infeasible. 

(6} Windows: (Reserved). 

(7) Doors: 

(a) At each accessible entrance to a buildJng 
or facility, at least one door shall comply wtth 
4.13. 

(b) Within a building or facility. at least 
one door at each accessible space shall comply 
wtth 4.13. 

(c) Each door that ts an element of an 
accessible route shall comply with 4.13. 

( 

( 
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4.1.3 Accessible Bulldln&•: New Colistructlon 

(d) Each door required by 4.3.10, Egress. 
shall comply with 4.13. 

(8) In new construction. at a minimum, the 
requirements in (a) and (b) below shall be 
satisfied independently: 

(a)(i) At least 50% of all public entrances 
(excluding those in (b) below) must be acces-
sible. At least one must be a ground floor 
entrance. Public entrances are any entrances 
that are not loading or service entrances. 

(U) Accessible entrances must be pro-
vided in a number at least equivalent to the 
number of exits required by the applicable 
building/fire codes. O"his paragraph does not 
require an increase in the total number of 
entrances planned for a facility.) 

(Ui) An accessible entrance must be 
provided to each tenancy in a facility (for 
example, individual stores in a strip shopping 
center). 

One entrance may be considered as 
meeting more than one of the requirements in 
(a). Where feasible, accessible entrances shall 
be the entrances used by the majority of people 
visiting or working in the building. 

(b}(l) In addition, Jf direct access ls provided 
for pedestrians from an enclosed parking 
garage to the building, at least one direct 
entrance from the garage to the building must 
be accessible. 

(U) If access ts provided for pedestrians 
from a pedestrian tunnel or elevated walkway, 
one entrance to the building from each tunnel 
or walkway must be accessible. 

One entrance may be considered as meet-
ing more than one of the requirements in (b). 

Because entrances also setve as emer-
gency exits whose proximity to all parts of 
buildings and facilities iS essential, ft iS prefer-
able that all entrances be accessible. 

(c) If the only entrance to a building. or 
tenancy in a facility. ls a service entrance, that 
entrance shall be accessible. 

(d) Entrances which are not accessible shall 
have directional signage complying with 4.30.1, 
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4.30.2, 4.30.3, and 4.30.5, which indicates the 
location of the nearest accessible entrance. 

(9)* In buildings or facilities, or portions of 
buildings or facilities, required to be accessible, 
accessible means of egress shall be provided in 
the same number as required for exits by local 
building/life safety regulations. Where a re-
quired exit from an occuptable level above or 
below a level of accessible exit discharge ts not 
accessible, an area of rescue assistance shall 
be provided on each such level (in a number 
equal to that of inaccessible required exits). 
Areas of rescue assistance shall comply with 
4.3.11. A horizontal exit, meeting the require-
ments of local building/life safety regulations. 
shall satisfy the requirement for an area of 
rescue assistance. 

EXCEPTION: Areas of rescue assistance are 
not required in buildings or facilities having a 
supetviSed automatic sprinkler system. 

(10)* Drtnklng Fountains: 

(a) Where only one drtnking fountain ls 
provided on a floor there shall be a drtnklng 
fountain which iS accessible to individuals who 
use wheelchairs in accordance with 4.15 and 
one accessible to those who have difficulty 
bending or stooping. O"hiS can be accommo-
dated by the use of a ·hi-lo· fountain: by 
providing one fountain accessible to those who 
use wheelchairs and one fountain at a stan-
dard height convenient for those who have 
difficulty bending: by providing a fountain 
accessible under 4.15 and a water cooler; or 
by such other means as would achieve the 
required accessibility for each group on each 
floor.) 

(b) Where more than one drtnktng fountain 
or water cooler ls provided on a floor. 50% of 
those provided shall comply with 4.15 and 
shall be on an accessible route. 

( 11) Toilet Facilities: If toilet rooms are 
provided, then each public and common use 
toilet room shall comply with 4.22. Other toilet 
rooms provided for the use of occupants of 
specific spaces (i.e .. a private toilet room for the 
occupant of a private office) shall be adaptable. 
If bathing rooms are provided, then each public 
and common use bathroom shall comply with 
4.23. Accessible toilet rooms and bathing 
facilities shall be on an accessible route. 
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( 12) Storage. Shel9tnC and Dtaplay Untta: 

(a) If' ftllled or built·ID 8tarage facdltiea eucb 
• cabtneta. ehelvea. daeeta. and drawers are 
provided ID ace e 11'ble epacea. •t leaat one of 
each type pnwtded shall contain storage space 
complyfng with 4.25. AddiUonal lll:OI&ge may be 
prorided outstde of the dimensions required by 
4.25. 

(b) Shelves Cll' dfaplay untta allowing aelf-
servk::e by cuatmnen In mercantile oc::cupandea 
shall be located on an acceaelble route comply-
ing with 4.3. Requirements for acceaslble reach 
range do not apply. 

( 13) Controla and operating mechanisms bl 
acceaalble spaces, along accesatble routes. or 
aa parts of acceulble elements (for example, 
light awttches and dlspenaer controls) shall 
ccmply with 4.27. 

( 14) If emergency warning ayatema are 
provkled, then they shall Include both audible 
alarms and Visual alarms complying with 4.28. 
Sleeping accomn»dattona required to comply 
with 9.3 shall have an alarm system complying 
wtth 4.28. Emeqency warning systems In 
medical care factllUea may be modtOed to autt 
standard health care alarm design pracuce. 

(15) Detectable warnings shall be provided at 
locattona u epectfted In 4.29. 

(16) BuildJng Slgnage: 

(a) Slgll8 whJcb dealgnate permanent rooms 
and spaces shall comply with 4.30. l, 4.30.4, 
4.30.5 and 4.30.6. 

(b) Other aigna which provide direcUon to or 
Information about funct1onal spaces of the 
bntJdtng shall comply with 4.30.1, 4.30.2, 
4.30.3, and 4.30.5. 

EXCEPDON: Building directories, menus, and 
all other algll8 which are temponuy are not 
required to comply. 

( 17) PubUc Telephones: 

(a) If public pay telephones, public clo8ed 
cfrcult telepbonea. or other public telephones 
are provided, then they shall compJi with 
4.31.2 thlOugh 4.31.8 to the extent required by 
the foDowmg table: 
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l or more eanp unit 

l bank9 

2 or more banJraS 

...... ., ......... .. ....... to_..,. wltla 
4.Sl.9~4.81.81 

1 perftoor 

1 perftoor 

l per bak. Acceeelble unit 
may be lnatalled ae a elngle 
unit In prmlmlty (either 
Ylalble or with elCJlage) to 
the bak. At leUt one 
public telephone per floor 
shall meet the requirements 
far a fOrwmd reach 
telephone8. 

1 Additional public telephones may be Installed 
at any height. Unleas otherwise apedfled, 
acceutb1e telephones may be either foiward or 
aide reach telephones. 

1 A bank conslata of two or more ~acent 
pubUc telephones, often Installed as a unit. 

3 EXCEPDON: For exterior fnstallatJon.s only, If 
dial tone ftrst aeivSce la available, then a side 
reach telephone may be lnatalled matead of the 
required forward reach telephone (I.e., one 
telephone ID promntty to each bank shall 
comply wtth 4.31). 

(b)• All telephones required to be acceaslble 
and ccmplytng with 4.31.2 through 4.31.8 shall 
be equipped wtth a volume control. In addition, 
25 percent, but never leae than one, of all other 
pubUc telephones provided shall be equipped 
wtth a volume control and shall be dJaperaed 
among all types of public telephones, Including 
cJoeed clreult telephones, throughout the build-
ing or facility. Slgnage ccmplytng with appli-
cable provisions of 4.30. 7 shall be provided. 

(c) 1be foUowtng shall be provided In 
accordance wtth 4.31.9: 

(Q if a total number of four or more 
publlc pay telephones (lncludlng both interior 
and extertor phones) 18 provided at a site; and 
at leallt one la In an Interior location. then at 
leallt one Interior public text telephone ahall 
be provided. 

(U) If an interior public pay telephone Is 
provlded In a stadium or arena. In a convention 
center, In a hotd wtth a convention center, or 
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In a covaed mall, at least one Interior public 
text telephone shall be provtded In the facOtty. 

(WJ If a pubJJc pay telephone la located 
In or acVacent to a hospital emeqency room, 
hospital reaweiy room. or hospital waiting 
room. one public text telephone shall be pro-
vided at each such locatton. 

(d) Where a bank of tdephoncs In the 
Interior of a building consi8ta of three or more 
public pay telephones, at least one pubJJc pay 
tdephone In each euch bank shall be equipped 
with a shdf and outlet In complfance with 
4.31.9(2). 

( 18) If flxed or built-In seating or tables 
Uncludmg. but not limited to. study canela and 
student laboratory stations), are provided In 
accessible public or ccmmon use areas. at least 
ftve pen:ent (5%), but not less than one, of the 
flxed or built-In seating areas or tables shall 
comply with 4.32. An acceastble route shall 
lead to and through such fixed or built-In 
seating areas, or tables. 

(19)• Aseembly areas: 

(a) In places of assembly with flxed seating 
accesstble wheelchair locations shall comply 
with 4.33.2, 4.33.3. and 4.33.4 and shall be 
provided conaiatent with the following table: 

Capacity ol lleatlq If .... of lleqalred 
la 4-embl,r Area fteek:h••r Locatlou 

4 to 25 
26 to 50 
51 to 300 

301 to 500 
over500 

1 
2 
4 
6 

6. plus 1 additional space 
for each total seating 

capacity tncreaae of 100 

In addition, one percent. but not less than one, 
of all flxed seats shall be alale seats with no 
armrests on the aisle side. or removable or 
folding armrests on the aJsle side. Each such 
seat shall be identlfted by a sJgn or marker. 
Stgnage notlfytng patrons of the availability of 
such seats shall be posted at the ticket office. 
Alsle seats are not required to comply with 
4.33.4. 
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(b) Thia paragraph appltea to aaeembly 
areas where audible ~uona are 
Integral to the use of the apace (e.g .• concert 
and lecture hlllla. playhoueea and movie the-
aters. meeUng rooms. etc.). Such anembly 
areas. If (1) they accommodate at least 50 
peniona. or If they have audlo-ampll8caUon 
systems. and (2) they have Oxed seating. shall 
have a permanently Installed aaaisttve listening 
system complying with 4.33. For other assem-
bly areas, a permanently fn8taJJect aaelattve 
listening system, or an adequate number of 
electl1ca1 outlets or other supplementary wirtng 
necessary to eupport a portable ual8ttve 
listening system shall be provtded. 1he inlni· 
mum number of receJvers to be provided shall 
be equal to 4 percent of the total number of 
seats, but In no case leu than two. SJgnage 
complying with appUcable pnMsions of 4.30 
shall be Installed to notify patrons ol the 
availability of a listening ~em. 

(20) Where automated teller machines 
(ATMs) are provided. each ATM shall comply 
with the requlrementa of 4.34 except where two 
or more are provided at a location. then only 
one must comply. 

EXCEP110N: Drlve-up-orily automated teller 
machines are not required to comply with 
4.27.2. 4.27.3 and 4.34.3. 

(21) Where dressing and DttJng rooms are 
provided for use by the general public. patients, 
customers or employees. 5 percent. but never 
less than one, of dressing rooms for each type 
of use In each cluster of dre8alng rooms shall 
be accessible and shall comply with 4.35. 

Examples of types ol dressing rooms are those 
serving different genders or dlatlnct and differ-
ent functions as In different treatment or 
examination f'aclliUes. 

4.1.4 (Reserved). 

4.1.5 Accwlble &qUd•n•-= Addltlom. 
Each addition to an existing building or facility 
shall be regarded as an alteration. Each space 
or element added to the existing building or 
facility shall comply with the applicable provt-
sk>ns of 4.1.1 to 4.1.3, Minimum Requtnments 
(for New Construction) and the appJJcable 
technlcal specl8cattons of 4.2 through 4.35 and 
sections 5 through 10. Each additlon that 
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affects or could affect the usability of an area 
conta1n1ng a primary function shall comply 
with 4.1.6(2). 

4.1.6 Acceulble Buildings: Alterations. 

( l) General. Alterations to existing buildings 
and facilities shall comply with the following: 

(a) No alteration shall be undertaken which 
decreases or has the effect of decreasing acces-
sibility or usability of a building or facility 
below the requirements for new construction at 
the time of alteration. 

(b) If existing elements. spaces, or common 
areas are altered, then each such altered 
element. space, feature, or area shall comply 
with the applicable provisions of 4.1. l to 4.1 .3 
Minimum Requirements (for New Construc-
tion). If the applicable provision for new con-
struction requires that an element. space, or 
common area be on an accessible route. the 
altered element. space. or common area is not 
required to be on an accessible route except as 
provided tn 4 . 1.6(2) (Alterations to an Area 
Containing a Primary Function.) 

(c) If alterations of single elements. when 
considered together. amount to an alteration of 
a room or space in a building or facility, the 
entire space shall be made accessible. 

(di No alteration of an existing element, 
space, or area of a building or facility shall 
impose a requirement for greater accessibility 
than that which would be required for new 
construction. For example. if the elevators and 
stairs In a building are being altered and the 
elevators are. in turn, being made accessible, 
then no accessibility modifkatlons are required 
to the stairs connecting levels connected by the 
elevator. If stair modifications to correct unsafe 
conditions are required by other codes. the 
modifications shall be done in compliance with 
these guidelines unless technically Infeasible. 

(e) At least one Interior public text telephone 
complying with 4.31.9 shall be provided lf: 

(l) alterations to existing buildings or 
faclUUes with less than four exterior or Interior 
public pay telephones would increase the total 
number to four or more telephones with at 
least one ln an interior location: or 
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(U) alterations to one: or more exterior or 
interior public pay telephones occur in an 
existing building or facility with four or more 
public telephones With at least one in an 
interior location. 

(0 If an escalator or stair is planned or 
installed where none existed previously and 
major structural modillcatlons are necessary 
for such installation, then a means of acces-
sible vertical access shall be provided that 
complies with the applicable provl5ions of 4 . 7. 
4.8. 4.10. or 4.11. 

(gJ In alterations. the requirements of 
4.1 .3(9). 4.3.10 and 4.3.11 do not apply. 

(h)•Entrances: If a planned alteration 
entails alterations to an entrance. and the 
building has an accessible entrance. the en-
trance being altered ts not required to comply 
with 4. 1.3(8). except to the extent required by 
4 .1.6(2). If a particular entrance is not made 
accessible, approprtate accessible stgnage 
indicating the location of the nearest accessible 
entrance(s) shall be Installed at or near the 
inaccessible entrance, such that a person with 
disabilities will not be required to retrace the 
approach route from the Inaccessible entrance. 

(!) If the alteration work is limited solely 
to the electrical, mechanical. or plumbing 
system. or to hazardous materlal abatement. 
or automatic sprinkler retrofitting. and does 
not Involve the alteration of any elements or 
spaces required to be accessible under these 
guidelines. then 4.1.6(2) does not apply. 

UJ EXCEPTION: In alteration work, if com-
pliance with 4. 1.6 ls technically Infeasible. the 
alteration shall provide accessibility to the 
maximum extent feasible . Any elements or 
features of the building or facility that are 
betng altered and can be made accessible shall 
be made accessible within the scope of the 
alteration. 

Techntcallv Infeasible. Means, with respect to 
an alteration of a building or a fac1llty. that it 
has little likelihood of being accomplished 
because existing structural conditions would 
require removing or altering a load-bearing 
member which is an essential part of the struc-
tural frame; or because other existing physical 
or site constraints prohibit modification or 

( 

( 
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4.1.6 Acceulble Bulldbl&•: Alteratlou 

addition of elements. spaces. or features which 
are in full and strict compliance with the mini-
mum requirements for new construction and 
which are necessary to provide accessibility. 

(k) EXCEPTION: 

(1) These guidelines do not require the 
installation of an elevator in an altered facility 
that is less than three stories or has less than 
3,000 square feet per story unless the building 
is a shopping center, a shopping mall, the 
professional office of a health care provider, or 
another type of facility as determined by the 
Attorney General. 

(li) The exemption provided in paragraph 
(1) does not obviate or limit in any way the 
obllgation to comply with the other accessibility 
requirements established in these guidelines. 
For example, alterations to floors above or 
below the ground floor must be accessible 
regardless of whether the altered facility has an 
elevator. If a facility subject to the elevator 
exemption set forth in paragraph (1) nonethe-
less has a full passenger elevator. that elevator 
shall meet, to the maximum extent feasible, the 
accessibility requirements of these guidelines. 

(2) Alterations to an Area Containing a 
Primary Function: In addition to the require-
ments of 4.1.6( I), an alteration that affects or 
could affect the usability of or access to an area 
containing a prtrnary function shall be made so 
as to ensure that, to the maximum extent 
feasible, the path of travel to the altered area 
and the restrooms. telephones. and drinking 
fountains serving the altered area, are readily 
accessible to and usable by individuals with 
disabilities, unless such alterations are dispro-
portionate to the overall alterations in terms of 
cost and scope (as determined under criteria 
established by the Attorney General). 

(3) Special Technical Provisions for Alter-
ations to Existing Buildings and Facilities: 

(a) Ramps: Curb ramps and interior or 
exterior ramps to be constructed on sites or 
in existing buildJngs or facilities where space 
limitations prohibit the use of a 1: 12 slope or 
less may have slopes and rises as follows: 

U) A slope between 1: 10 and 1: 12 is 
allowed for a maximum rise of 6 inches. 

ADA Accessibility Guidelines 

(li) A slope between 1:8 and 1: 10 is 
allowed for a maximum rise of 3 inches. A 
slope steeper than 1:8 1s not allowed. 

(b) Stairs: Full extension of handrails at 
stairs shall not be required in alterations where 
such extensions would be hazardous or impos-
sible due to plan configuration. 

(c) Elevators: 

(1) If safety door edges are provided in 
existing automatic elevators, automatic door 
reopening devices may be omitted (see 4 .10.6). 

(li) Where existing shaft configuration 
or technical infeasibility prohibits strict com-
pliance with 4 . 10.9, the mtnimum car plan 
dimensions may be reduced by the minimum 
amount necessary. but in no case shall the 
inside car area be smaller than 48 in by 48 in. 

(ill) Equivalent facilitation may be pro-
vided with an elevator car of different dimen-
sions when usability can be demonstrated and 
when all other elements required to be acces-
sible comply with the applicable provisions of 
4.10. For example, an elevator of 47 in by 69 in 
(1195 mm by 1755 mm) with a door opening on 
the narrow dimension, could accommodate the 
standard wheelchair clearances shown in 
Figure 4. 

(d) Doors: 

(1) Where tt 1s technically infeasible to 
comply with clear opening width requirements 
of 4 .13.5, a projection of 5/8 in maximum will 
be permitted for the latch side stop. 

(11) If existing thresholds are 3/4 in high 
or less, and have (or are mocltfied to have) a 
beveled edge on each side, they may remain. 

(e} Toilet Rooms: 

(1) Where it is technically infeasible to 
comply with 4.22 or 4.23, the installation of at 
least one unisex toilet/bathroom per floor, 
located in the same area as existing toilet 
facilities, will be permitted in lieu of modifying 
existing toilet facilities to be accessible. Each 
unisex: toilet room shall contain one water 
closet complying with 4.16 and one lavatory 
complying with 4.19, and the door shall have 
a privacy latch. 
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4.1. 7 Acceulble Bulldlnl•: lllatorlc Preservation ( 

(11) Where it is technically infeasible to 
install a requJrcd standard stall (Fig. 30(a)). or 
where other codes prohibit reduction of the 
fixture count (i.e .• removal of a water closet in 
order to create a double-wide stall), either 
alternate stall (Fig.30(b)) may be provided in 
lieu of the standard stall. 

(ill) When existing toilet or bathing 
facilities are being altered and are not made 
accessible, !dgnage complying with 4.30.1. 
4.30.2, 4.30.3. 4.30.5. and 4.30.7 shall be 
provided indicating the location of the nearest 
accessible toilet or bathing facility within the 
facility. 

(f) Assembly Areas: 

(1) Where it is technically infeasible to 
disperse accessible seating throughout an 
altered assembly area. accessible seating areas 
may be clustered. Each accessible seating area 
shall have provisions for companion seating 
and shall be located on an accessible route that 
also serves as a means of emergency egress. 

(11) Where it is technically infeasible to 
alter all performing areas to be on an accessible 
route. at least one of each type of performing 
area shall be made accessible. 

(g) Platform Lifts (Wheelchair Lifts): In 
alterations. platform lifts (wheelchair lifts) 
complying with 4. 11 and applicable state or 
local codes may be used as part of an acces-
sible route. The use of lifts is not limited to the 
four conditions in exception 4 of 4.1.3(5). 

(h) Dressing Rooms: In alterations where 
technical infeasibility can be demonstrated, one 
dressing room for each sex on each level shall 
be made accessible. Where only unisex dress-
ing rooms are provided, accessible unisex 
dressing rooms may be used to fulflll this 
requirement. 

4.1.7 Acceulble Bulldhll•: W•torlc 
Pre8enaUon. 

( 1) Applicability: 

(a) General Rule. Alterations to a qualified 
historic building or facility shall comply with 
4.1.6 Accessible Buildings: Alterations. the 
applicable technical specifications of 4.2 

through 4.35 and the applicable special appli-
cation sections 5 through 10 unless it is deter-
mined Jn accordance with the procedures in 
4.1. 7(2) that compliance with the requirements 
for accessible routes (exterior and interior), 
ramps. entrances, or toilets would threaten or 
destroy the historic stgniflcance of the building 
or facility in which case the alternative require-
ments Jn 4.1. 7(3) may be used for the feature. 

EXCEPTION: (Reserved). 

(b) Deflnition. A qualified historic building 
or facility is a building or facility that is: 

(1) Listed in or eligible for listing in the 
National Register of Historic Places: or 

(11) Designated as historic under an 
appropriate State or local law. 

(2) Procedures: 

(a) Alterations to Qualified Historic Build-
ings and Facilities Subject to Section 106 of the 
National Historic Preservation Act: 

(1) Section 106 Process. Section 106 of 
the National Historic Preservation Act ( 16 
U.S.C. 470 J) requires that a Federal agency 
with jurisdiction over a Federal. federally 
assisted. or federally licensed undertaking 
consider the effects of the agency's undertaking 
on buildings and facilities listed Jn or eligible 
for listing in the National Register of Historic 
Places and give the Advisory Council on His-
toric Preservation a reasonable opportunity to 
comment on the undertaking prior to approval 
of the undertaking. 

(11) ADA Application. Where alterations 
are undertaken to a qualified historic building 
or facility that is subject to section 106 of the 
National Historic Preservation Act. the Federal 
agency with jurisdiction over the undertaking 
shall follow the section 106 process. If the 
State Historic Preservation Officer or Advisory 
Council on Historic Preservation agrees that 
compliance with the requirements for acces-
sible routes (exterior and interior). ramps. 
entrances, or toilets would threaten or destroy 
the historic significance of the building or 
facility, the alternative requirements in 
4.1. 7(3) may be used for the feature. 
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4.2 Space Allowaace and Reach Rani• 

(b) Alterations to Qualliled Historic Build-
ings and Facilities Not Subject to Section 106 
of the National Historic Preservation Act. Where 
alterations are undertaken to a quallfled his-
toric building or facility that is not subject to 
section 106 of the National HtStorfc Preseiva-
tion Act, If the entity undertaking the alter-
ations believes that compliance with the re-
quJremcnts for accessible routes (exterior and 
interior). ramps. entrances, or toilets would 
threaten or destroy the historic sJgnificance of 
the building or facility and that the alternative 
requirements in 4.1. 7(3) should be used for the 
feature, the entity should consult with the 
State Historic Preseivation Officer. If the State 
Hlstonc Prescivation Ofilcer agrees that com-
pliance with the accessibility requirements for 
accessible routes (exterior and interior). ramps. 
entrances or toilets would threaten or destroy 
the historical stgnificance of the building or 
facility, the alternative requirements in 4. 1. 7(3) 
maybe used. 

(c) Consultation With Interested Persons. 
Interested persons should be invited to partici-
pate in the consultation process, including 
State or local accessibility officials, indMduals 
with disabilities, and organizations represent-
ing indMduals with disabilities. 

(d) CertUled Local Government Historic Pre-
servation Programs. Where the State Historic 
Preseivation Officer has delegated the consulta-
tion responsibility for purposes of this section 
to a local government historic preservation 
program that has been certUled in accordance 
with section 10 l(c) of the National Historic 
Preseivation Act of 1966 (16 U.S.C. 470a (c)) 
and implementing regulations (36 CFR 61.5), 
the responsibility may be carried out by the 
appropriate local government body or official. 

(3) Historic Preservation: Minimum 
Requirements: 

(a) At least one accessible route complying 
with 4.3 from a site access point to an acces-
sible entrance shall be provided. 

EXCEPl10N: A ramp with a slope no greater 
than 1:6 for a run not to exceed 2 ft (610 mm) 
may be used as part of an accessible route to 
an entrance. 

ADA Accessibility Guidelines 

(b) At least one accessible entrance comply-
ing with 4.14 which is used by the public shall 
be provided. 

EXCEPTION: If it is determined that no 
entrance used by the public can comply with 
4.14, then access at any entrance not used by 
the general public but open (unlocked) with 
directional sign.age at the primary entrance 
may be used. The accessible entrance shall 
also have a notification system. Where security 
is a problem, remote monitoring may be used. 

(c) If toilets are provided, then at least one 
toilet facility complying with 4.22 and 4.1.6 
shall be provided along an accessible route that 
complies with 4.3. Such toilet facllity may be 
unisex in design. 

(d) .Accessible routes from an accessible 
entrance to all publicly used spaces on at least 
the level of the accessible entrance shall be 
provided. Access shall be provided to all levels 
of a building or facility in compliance with 4.1 
whenever practical. 

(e) Displays and written information, 
documents, etc., should be located where 
they can be seen by a seated person. Exhibits 
and sign.age displayed horizontally (e.g., open 
books), should be no higller than 44 in 
(1120 mm) above the floor surface. 

NOTE: The technical provisions of sections 4.2 
through 4.35 are the same as those of the 
American National Standard Institute's docu-
ment Al 1 7. 1-1980. except as noted in the text. 

4.2 Space Allowance and Reach 
Ranges. 

4.2.1 * Wheelchair Paua&e Width. The 
minimum clear width for shlg)e wheelchair 
passage shall be 32 in (815 mm) at a point and 
36 in (915 mm) continuously (sec Fig. 1 and 
24(e)). 

4.2.2 Width for Wheelchair PaHlq. The 
minimum width for two wheelchairs to pass is 
60 in ( 1525 mm) (see Fig. 2). 

4.2.3* Wheelchair TurDlDI Space. The 
space required for a wheelchair to make a 180-
degree tum is a clear space of60 in (1525 mm) 
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4.2.4• Clear noor or Ground Space for Wheelchairs ( 

diameter (see Ffg. 3(a)) or a T-shaped space (see 
Ffg. 3(b)). 

4.2.4• Clear noor or Ground Space for 
Wheelchaln. 

4.2.4.1 8Ue and Approach. The minJmum 
clear floor or ground space required to 
accommodate a single, stationary wheelchair 
and occupant is 30 in by 48 in (760 mm by 
1220 mm) (see Ftg. 4(a)). The minJmum clear 
floor or ground space for wheelchairs may be 
positioned for forward or parallel approach to 
an object (see Fig. 4(b) and (c)). Clear floor or 
ground space for wheelchairs may be part of 
the knee space required under some objects. 

4.2.4.2 Relatlomhlp of llaneuverlne 
Clearance to Wheelchair Space•. One full 
unobstructed side of the clear floor or ground 
space for a wheelchair shall adjoin or overlap 
an accessible route or adjoin another wheel-
chair clear floor space. If a clear floor space is 
located in an alcove or otherwise confined on 
all or part of three sides. additional maneuver-
ing clearances shall be provided as shown in 
Fig. 4(d) and (e). 

4.2.4.3 Surface• for Wheelchair Space.. 
Clear floor or ground spaces for wheelchairs 
shall comply with 4.5. 

4.2.IS• Forward Reach. If the clear floor 
space only allows forward approach to an 
object, the maximum high forward reach 
allowed shall be 48 in (1220 mm) (see Fig. 5(a)). 
111.e minimum low forward reach ts 15 in 
(380 mm). If the high forward reach is over an 
obstruction. reach and clearances shall be as 
shown in Fig. 5(b). 

4.2.6• Side Reach. If the clear floor space 
allows parallel approach by a person in a 
wheelchair, the maximum high side reach 
allowed shall be 54 in (1370 mm) and the low 
side reach shall be no less than 9 in (230 mm) 
above the floor (Fig. 6(a) and (b)). If the side 
reach is over an obstruction, the reach and 
clearances shall be as shown in Fig 6(c). 

4.3 Accessible Route. 

4.3. I• General. All walks. halls. corridors. 
aisles, skywal.ks, tunnels, and other spaces 
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32 min 
815 

36min 
915 

Fig. 1 
Minimum Clear Width 
for Single Wheelchair 

~ 
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Fig. 2 
Minimum Clear Width 
for Two Wheelchairs 
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4.3 Acceumble Route 

that are part of an accesstble route shall 
comply with 4 .3 . 

4.3.2 Location. 

(1) At least one accessible route within the 
bowulary of the sUe shall be provided from 
public transportation stops. accessible parking, 
and accessible passenger loading zones. and 
public streets or sidewalks to the accessible 
building entrance they seIVe. The accessible 
route shall.. to the maximum extentfeastble, 
coincide with the route for the general public. 

(2) At least one accessible route shall con-
nect accessible buildings, facilities, elements, 
and spaces that are on the same site. 

(3) At least one accessible route shall con-
nect accessible building or facility entrances 
with all accessible spaces and elements and 
with all accessible dwelling units within the 
building or facility. 

(4) An accessible route shall connect at least 
one accessible entrance of each accessible 

60m 
1525 

(a) 
60-in ( 1525-mm)·Diameter Space 
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dwelltng unit with those extertor and intertor 
spaces and facilities that seIVe the accessible 
dwelling unit. 

4.3.3 Width. The m1nimum clear width of an 
accessible route shall be 36 in (915 mm) except 
at doors (see 4.13.5 and 4.13.6) . If a person in 
a wheelchair must make a tum around an 
obstruction, the minimum clear width of the 
accessible route shall be as shown in Fig. 7(a) 
and (b). 

4.3.4 Pasalng Space. If an accessible route 
has less than 60 in (1525 mm) clear width, 
then passing spaces at least 60 in by 60 in 
(1525 mm by 1525 mm) shall be located at 
reasonable inteIVals not to exceed 200 ft (61 m) . 
A T-intersecUon of two corridors or walks is an 
acceptable passing place. 

4.3.5 Bead Room. Accessible routes shall 
comply with 4.4.2. 

4.3.6 Surface Teztures. The surface of an 
accessible route shall comply with 4 .5. 

12 min 36 min 12 min 
915 

.... ___ L___~ 

(b) 
T·Shaped Space for 180° Tums 

i 
~ I 
~1~ 

Fig. 3 
Wheelchair Turning Space 

Thompson Publishing Group, Inc. August 1991 App. IV • Page 193 

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 169 of 251



ADA Accessibility Guidelines Appendix IV 

4.3 Acceulble Route 

fr········· ~-:~---... , 
, .......... ~,~ ........ ~ 

0 .. 
~ 

................. 
i 30 

780 

(a) 
Clear Floor Space 

(b) 
Forward Approach 

(c) 
Parallel Approach 

30 
760 

~15 __ ... .-v\11 

J 

' I _... _ __ _ 
NOTE: x ~ 24 in (610 mm). 

(d) 

48 
1220 -·- ·-t 

! C'?:e : - -
. -

- _ : ........................... . 
NOTE: x ~ 15 in (380 mm). 

' >< 

Clear Floor Space in Alcoves 

r 
! 

>< 

: .. · · ·· · · · · · ··· · · ··l I 
~ - ~~ +1i 

NOTE: If x > 24 in (610 mm), then an additional 
maneuvering clearance of 6 in ( 150 mm) shall be 
provided as shown. 

(e) 

>< 

........... ~,~ ............. j ~5 i 
NOTE: If x > 15 in (380 mm), then an additional 
maneuvering clearance of 12 in (305 mm) shall be 
provided as shown. 

Addltional Maneuvering Clearances for Alcoves 

Fig. 4 
Minimum Clear Floor Space for Wheelchairs 
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4.3 Acceulble Route 

(a) 
High Forward Reach Limit 

z 

z 
48 
1220 
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................................ 
. . 

................................ 

x 

48 
1220 

48 
1220 

NOTE: x shall be~ 25 in (635 mm); z shall be ~ x. When x < 20 in (510 mm), then y shall be 48 in ( 1220 mm) maximum. 

When xis 20 to 25 in (510 to 635 mm), then y shall be 44 in (1120 mm) maximum. 

Thompson Publishing Group, Inc. 

(b) 
Maximum Forwiu-d Reach over an Obstruction 

Fig. 5 
Forward Reach 
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4.S. 7 Slope ( 

lOmax 
255 

lOmax 30 
255 790 

(a) 
Clear Floor Space Parallel Approach 

(b) 
High and Low Side Reach Umlts 

(c) 
Maximum Side Reach over Obsbuctlon 

Fig. 6 
Side Reach 

4.S. 7 Slope. An accessible route with a 
running slope greater than 1:20 is a ramp and 
shall comply with 4.8. Nowhere shall the cross 
slope of an accessible route exceed 1:50. 

4.S.8 Ciaanla ID LeYela. Changes 1n levels 
along an accessible route shall comply with 
4.5.2. If an accesstble route has changes 1n 
level greater than 1/2 1n (13 mm). then a curb 

ramp, ramp, elevator, or platform Uft (as permit-
ted tn 4.1.3 and 4.1.6) shall be provided that 
complies with 4. 7, 4.8, 4.10, or 4.11, respec-
tively. An accessible route does not include 
statrs, steps. or escalators. See defin1Uon of 
·egress, means of' 1n 3.5. 

4.S.9 Doon. Doors along an accessible route 
shall comply with 4.13. 
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Umin • 48m1n 
1220 

(a) 
90°Tum 

(c) 
Changes in level 

~&min 
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c e 

I I I 

~-- 116-"'·l'!. . --~ - --~- --+ 
NOTE: Dimensions shown apply when x < 48 in ( 1220 mm). 

(b) 
Tums around an Obstruction 

-I 
2 

(d) 
Changes in level 

Fig. 7 
Accessible Route 

4.3.10• ElJ'eU. Accessible routes serving any 
accessible space or element shall also serve as 
a means of egress for emergencies or connect to 
an accessible area of rescue asststwtee. 

4.3.11 Areas q/Rescue Assistance. 

4.3. J J. J Locatfon and construction. An area 
of rescue assistance shall be one ofthefollowfng: 

( 1) A portion of a st.airway landtng wtthln a 
srrwkeproof enclosure (complytng wtth local 
requirements). 

(2) A portton of an exterior extt balcony located 
immediately a4jacent to an extt st.airway when 
the balcony complies wtth local requirements far 
exterior extt balconies. Openings to the tntertor of 
the buildtng located wtthtn 20 feet (6 m) of the 
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area of rescue assistance shall be protected 
wUhfire assemblies having a three:fourths lwur 
fire protection rating. 

(3) A portion of a ane-lwur fire-resistive corri-
dor (complying with local requirements for fire-
resisttve construction and.for openings) located 
immediately a4Jacent to an exit enclosure. 

(4) A vestibule located immediately aq/acent 
to an ext.t enclosure and constructed to the same 

fire-resistive standards as requiredfor corridors 
and openings. 

(5) A portion of a stairway landing within an 
exit enclosure which is vented to the exterior 
and is separated.from the interior of the building 
with not less than one-lwur fire-resistive doors. 

(6) When approved. by the appropriate local 
authority, an area or a room which is separated 
from other portions of the building by a smoke 
barrier. Smoke barriers shall have afire-resis-
tive rating of not less than one lwur and shall 
completely enclose the area or room. Doors in 
the smoke barrier shall be tight-fitting smoke-
and draft-control assemblies having afire-
protectton rating of not less than 20 minutes 
and shall be self-closing or automatic closing. 
The area or room shall be provided with an exit 
directly to an exit enclosure. Where the room 
or area exits Into an exit enclosure which is 
required to be of more than one-lwur fire-resis-
tive construction. the room or area shall have 
the same fire-resistive constructton.. including 
the same opening protection. as required.for 
the a4Jacent exit enclosure. 

(7) An elevator lobby when elevator shafts 
and a4Jacent lobbies are pressurized as re-
quired for smokeproof enclosures by local 
regulations and when complying wUh require-
ments heretnfor stze, communtcatton. and 
slgnJlge. Such pressurization system shall be 
activated by smoke detectors on each.floor 
located in a manner approved by the appropri-
ate local authority. Pressurization equipment 
and tts duct work wllhtn the building shall be 
separated.from other portions of the building by 
a mtntmwn two-lwur ftre-resisttve constructton.. 

4.3.J J .2 Sise. Each area of rescue assistance 
shall provide at least two accessible areas each 
being not less than 30 Inches by 48 inches 
(760 mm by 1220 mm). The area of rescue 

Appendix IV 

4.4 Protruding Objects ( 

assistance shall not encroach on any required 
exit wldl.h. The total nwnber of such 30-tnch by 
48-tnch (760 mm by 1220 mm) areas per story 
shall be not less than one for every 200 persons 
of calculated occupant load served by the area 
of rescue assistance. 

¥ 

EXCEPUON: The appropriate local authority 
may reduce the mtntmwn nwnber of 30-tnch by 
48-tnch (760 mm by 1220 mm) areas to one for 
each area of rescue assistUnce onjloors where 
the occupant load is less than 200. 

4.3.J 1.3• Stcafnuall Width. Each stairway 
a4Jacent to an area of rescue assistance shall 
have a mtntmwn clear width of 48 inches 
between handrails. 

4.3.11.4* nuo-wav Communication. A 
method of two-way communlcatton.. wUh both 
visible and audible signals, shall be provided 
between each area of rescue assistance and the 
primary entry. The.fire department or appropri-
ate local authority may approve a location other 
than the primary entry. 

4.3.11.lJ Ident(llcatfon. Each area of rescue 
assistance shall be Identified by a sign which 
states ·AREA OF RESCUE ASSISTANCE. and 
displays the international symbol of a.ccesstbU-
Uy. The sign shall be illuminated when ext.t sign 
Ulumtnatton is required.. S#{/nage shall also be 
installed at all inaccessible exits and where 
otherwise necessary to clearly indicate the 
direction to areas of rescue assistance. In each 
area of rescue assistance, instructions on the 
use of the area under emergency cond1ttons 
shall be posted aq/otntng the two-way communi-
cation system. 

4.4 Protruding Objects. 

4.4.1 * General. Objects projecting from walls 
(for example. telephones) with their leading 
edges between 27 1n and 80 1n (685 mm and 
2030 mm) above the finished floor shall pro-
trude no more than 4 tn (100 nun) Into walks, 
halls, con1dors, passageways. or aisles (see 
Ftg. 8(a)). Objects mounted with their leading 
edges at or below 27 1n (685 mm) above the 
finished floor may protrude any amount (see 
Ftg. 8(a) and (b)). Free-standing objects 
mounted on posts or pylons may overhang 
12 1n (305 mm) maximum from 27 1n to 80 1n 
(685 mm to 2030 mm) above the ground or 

( 

( 
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4.4 Protrudilll Objecta 

, //' 

~ {: 1 Lobby 
I . I 

~ --1 .::!/_1'--~~~~ 

cane range 
Fig. 8 (b) 

Walking Perpendicular to a Wall 

Fig. 8 
Protruding Objects 
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clearwldth.._~ --1-.......,1--'any_am_ou_nt 

....... , .......... __ _ 
: 
I 
i 
! 
i 
! 

I 
Fig. B (a) 

Walking Parallel to a Wall 

finished floor (see Ftg. B(c) and (d)). Protruding 
objects shall not reduce the clear width of an 
accessible route or maneuvering space 
(see Fig. B(e)). 

4.4.2 Head Room. Walks, halls, corridors. 
passageways, aisles, or other circulation spaces 
shall have 80 in (2030 mm) m1nimum clear 
head room (see Fig. B(a)). if verttcaJ. clearance of 
an area a4,Jotntng an accessible route ts reduced 
t.o less th.an 80 in (nominal dimension), a barrier 
t.o warn blind or vtsually-tmpatred persons shall 
be provided (see Ftg. B(c-1)}. 

4.5 Ground and Floor Surfaces. 

4.5.1 • General. Ground and floor surfaces 
along accessible routes and in accessible rooms 
and spaces including floors, walks, ramps. 
stairs, and curb ramps, shall be stable. firm, 
slip-resistant. and shall comply with 4 .5. 

4.5.2 Ch~a ID Level. Changes in level up 
to 1/4 in (6 mm) may be vertical and without 
edge treatment (see Ftg. 7(c)). Changes in level 
between 1/4 in and 1/2 in (6 mm and 13 mm) 
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Plan Elevation 

Fig. 8 (c) Free-Standing Oucrhanglng Objects 

prorect shaded 
area{rom 
cross-t.rafflc --.._ 

Fig. 8 (c-1) Ooerhelld Hazards 

Plan 

Fig. 8 (d) 
Objects Mounted on Post!I or Pylons 

Fig. 8 
Protruding Objects (ConUnued) 

August 1991 

Appendix IV 

4.4 Protrudlnt Objects 
( 
\ 

( 

ADA Compliance Guide 

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 176 of 251



( 

( 

Appendix IV 

4.6 Ground and Floor Surface• 

~i t 24 max 
corridor or other 
circulation space 
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~: :s 610 t 
u &. I any 

+-----...-----...; t j dimension 

~,oo~-- -
,--
1 ,....-- wing wells down 
..,... to floor 

additionel protection \ 
not required between----' 
wing walls 

Fig. B (e) 

L protruding objects 
hanging on well with 
leading edges above 

2716851 

Example of Protection around Wall-Mounted Objects and Meuurements of Clear Widths 

Ag.8 
Protruding Objects (ConUnued) 

shall be beveled with a slope no greater than 
1:2 (see FYg. 7(d)}. Changes in level greater than 
1/2 in (13 nun) shall be accomplished by 
means of a ramp that complies with 4 . 7 or 4.8. 

4.5.S• carpet. If carpet or carpet tile Is used 
on a ground or floor surface, then it shall be 
securely attached; have a firm cushion. pad. or 
backing. or no cushion or pad; and have a level 
loop, textured loop. level cut pile. or level cut/ 
uncut pile texture. The maximum pile thick-
ness shall be 1/2 in (13 mm) (see Fig. 8(0) . 
Exposed edges of carpet shall be fastened to 
floor surfaces and have tiim along the entire 
length of the exposed edge. Carpet edge trim 
shall comply with 4.5.2. 

4.5.4 Gratlng8. If gratings are located in 
walktng surfaces, then they shall have spaces 
no greater than 1/2 in (13 mm) wide in one 
direction (see FYg. B(g}J. If gratings have elon-
gated openings, then they shall be placed so 
that the long dimension is perpendicular to the 
dominant direction of travel (see FYg. B(h)). 

4.6 Parld.ng and Passenger Loading 
Zones. 

4.6.1 Mlnlmum Number. Parking spaces 
required. to be accessible by 4.1 shaH comply 
wUh 4.6.2 through 4.6.5. Passenger loading 
zones required to be accessible by 4.1 shaH 
comply wUh 4.6.5 and 4.6.6. 
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Fig. 8 (g) 
Gratings 

/
. long dimension 

perpendicular to 
1 route of travel 

Fig. 8 (h) 
Grating Orientation 
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4.8 Parklnl and Puaen1er Loadln& Zones ( 

4.8.2 Location. Accessible parictng spaces 
serving a particuJar building shall be located 
on the shortest accessible route of travel from 
aqjacent parking to an accessible entrance. In 
parictng fac4Utes that do not seIVe a particular 
building, accessible parking shall be located on 
the shortest accessible route of b"avel to an 
accessible pedestrian entrance of the parking 
facility. In buildings wUh multiple accessible 
enJTances wUh a4Jacent parking, accessible 
parictng spaces shall be dispersed and located 
closest to the accessible entrances. 

4.6.s• Parklnl Spaces. Accessible parking 
spaces shall be at least 96 in (2440 mm) wide. 
Parking access aisles shall be part of an acces-
sible route to the building or facility entrance 
and shall comply with 4.3. Two accessible 
parking spaces may share a common access 
aisle (see Ftg. 9). Parked vehicle overhangs 
shall not reduce the clear width of an acces-
sible route. Parking spaces and access aisles 
shall be level wUh surface slopes rwt exceedfng 
1 :50 (296) tn all directions. 

4.6.4• Slgn,aie. Accessible parking spaces 
shall be designated as reseIVed by a sign 
showing the symbol of accessibility (see 4.30. 7). 
Spaces complytng with 4.l.2(5)(b) shall have an 
addittonal. sign "Van-Accessible• mowtted below 
the symbol of accessibUity. Such signs shall be 
located so they cannot be obscured by a vehicle 
parked in the space. 

4.6.15• Vertical Clearance. Provide mini· 
mum vertical clearance of 114 tn (2895 mm) at 
accessible passenger loa.dtng zones and along 
at least one vehicle access route to such areas 
from site enb"ance(s) and extt(s). At parking 
spaces complytng with 4.1.2(5)(b), provide 
mtnimwn vertical clearance of 98 tn (2490 mm) 
at the parking space and along at least one 
vehicle access route to such spaces.from site 
en1Tance(s) and exf.t(s). 

4.6.6 Passenger Loadln& Zones. Passenger 
loading zones shall provide an access aisle at 
least 60 in (1525 mm) wide and 20 ft (240 tn) 
(6100 mm) long adjacent and parallel to the 
vehicle pull-up space (see Ftg. 10). If there are 
curbs between the access aisle and the vehicle 
pull-up space, then a curb ramp complying 
with 4. 7 shall be provided. Vehicle standing 
spaces and access aisles shall be level with 
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4.7 Curb Ramps 
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96min 60 min or 96 min for VANS 
2440 1525 2440 

252min 
11400 

Flg.9 
Dimensions of Parking Spaces 

surface slopes not exceeding 1 :50 (296) tn all 
directions. 

4.7 Curb Ramps. 

4.7.1 Location. Curb ramps complying with 
4.7 shall be provided wherever an accessible 
route crosses a curb. 

4. 7. 2 Slope. Slopes of curb ramps shall 
comply with 4.8.2. The slope shall be measured 
as shown in Fig. 11. Transttlons from ramps to 
walks, gutters, or streets shall be flush and.free 
of abrupt changes. Maximum slopes of a4/otning 
gutters, road surf ace immediately a4Jacent to 
the curb ramp. or accessible route shall not 
exceed 1 :20. 

4.7.3 Width. The minfmum width of a curb 
ramp shall be 36 in (915 mm), exclusive of 
flared sides. 

4.7.4 Surface. Surfaces of curb ramps shall 
comply with 4.5. 

4. 7.5 Sides of Curb Ramps. If a curb ramp 
is located where pedestrians must walk across 
the ramp, or where U ts not protected by hand-
rails or guardrails, it shall have flared sides: the 
maximum slope of the flare shall be 1: 10 (see 
Ftg. 12(a)). Curb ramps with returned curbs 

ADA Accessibility Guidelines 

may be used where pedestrians would not 
nonnally walk across the ramp (see Fig. 12(b)). 

4. 7 .6 Built-up Curb Ramps. Built-up curb 
ramps shall be located so that they do not 
project into vehicular traftlc lanes (see Fig. 13). 

4. 7. 7 Detectable Wamfngs. A curb ramp 
shall have a detectable warning complying with 
4.29.2. The detectable wamtng shall extend the 
full width and depth of the curb ramp. 

4. 7 .8 Oblltructlo118. Curb ramps shall be 
located or protected to prevent their obstrnc-
tton by parked vehkles. 

4. 7.9 Location at Marked Croulngs. 
Curb ramps at marked crossings shall be 
wholly contained within the markings, exclud-
ing any flared sides (see Ftg. 15). 

4.7.10 Diagonal Curb Ramps. If diagonal 
(or comer type) curb ramps have returned 
curbs or other well-defined edges, such edges 
shall be parallel to the direction of pedestrian 
flow. The bottom of diagonal curb ramps shall 
have 48 in (1220 mm) minfmum clear space as 
shown in Ftg. 15(c) and (d). If diagonal curb 
ramps are provided at marked crossings, the 
48 in ( 1220 mm) clear space shall be within the 
markings (see Fig. 15(c) and (d)). If diagonal 
curb ramps have flared sides, they shall also 
have at least a 24 in (610 mm) long segment 
of straight curb located on each side of the 
curb ramp and within the marked crossing 
(see Fig. 15(c)). 

Fig. 10 
Access Aisle at Passenger l.olldlng Zones 
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4.8Ramps ( 

Adjoining slope shall 
not eJCceed 1 :20 

x 
v 

slope:: Y: X 
where X is a level plane 

~////////.>>>~»»»»» 
walk street 

Fig. 11 
Measurement of Curb Ramp Slopes 

(a) 
Aared Sides 

If X Is less than 48 In, 
then the slope of the /fared side 
shall not eKCeed 1: 12. Fig. 12 

(b) 
Returned Curb 

Sides of Curb Ramps 

4. 7 .11 Ialand•. Any raised islands in cross-
ings shall be cut through level with the street 
or have curb ramps at both sides and a level 
area at least 48 in (1220 mm) long between the 
curb ramps in the part of the island intersected 
by the crossings (see Fig. 15(a) and (b)). 

4.8 Ramps. 

4.s.1 • General. Any part of an accessible 
route with a slope greater than 1:20 shall be 
considered a ramp and shall comply with 4.8. 

4.8.2• Slope and iu.e. The least possible 
slope shall be used for any ramp. The maxi-
mum slope of a ramp in new construction shall 
be 1: 12. The maximum rise for any run shall 
be 30 in (760 mm) (see Fig. 16). Curb ramps 

Fig. 13 
Built-Op Curb Ramp 

and ramps to be constructed on existing sites 
or in existing buildings or facilities may have 
slopes and rises as allowed in 4.1.6(3)(a) if 
space limitations prohibit the use of a 1: 12 
slope or less. 
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( 4.8Ram .. 

(a) 

( 
(b) 

(c) (d) 

Ag. 15 
Curb Ramps at Marked Crossings 
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4.8 Jtamps 

• Level Landing 
~ ~---·- ,,.---- Surface of Ramp Level Landing 

~~~ i Horizontal Projection or Run i 

Maximum R.Jse Ma~imum Honzontal ProJeclion 

Slope m mm 

1:12to<1:16 30 760 
1:16to<J:20 30 76() 

ft 

30 
40 

m 

9 
12 

Fig. 16 
Components of a Single Ramp Run and Sample Ramp Dimensions 

4.8.3 Clear Width. The minimum clear width 
of a ramp shall be 36 in (915 mm). 

4.8.4• Landbap. Ramps shall have level 
landings at bottom and top of each ramp and 
each ramp run. Landings shall have the follow-
ing features: 

( 1) The landing shall be at least as wide as 
the ramp run leading to It. 

(2) The landing length shall be a mtnimum of 
60 in (1525 mm) clear. 

(3) lf ramps change direction at landings, the 
mtnimum landing size shall be 60 in by 60 in 
(1525 nun by 1525 nun). 

(4) lf a doorway Is located at a landing, then 
the area in front of the doorway shall comply 
with 4.13.6. 

4.8.5• Bandrall8. lf a ramp run has a rise 
greater than 6 in (150 nun) or a horizontal 
projection greater than 72 in (1830 nun), then 
It shall have handrails on both sides. Handrails 
arc not required on curb ramps or cu.Yacent to 
seating tn assembly areas. Handrails shall 
comply with 4.26 and shall have the following 
features: 

( 1) Handrails shall be provided along both 
sides of ramp segments. The inside handrail 
on switchback or dogleg ramps shall always 
be continuous. 

(2) lf handrails arc not continuous, they 
shall extend at least 12 in (305 nun) beyond the 
top and bottom of the ramp segment and shall 
be parallel with the floor or ground surface 
(see Fig. 17). 

(3) The clear space between the handrail and 
the wall shall be 1 - l /2 in (38 nun). 

(4) Gripping surfaces shall be continuous. 

(5) Top of handrail gripping surfaces shall be 
mounted between 34 tn and 38 tn (865 mm and 
965 mm) above ramp surfaces. 

(6) Ends of handrails shall be either rounded 
or returned smoothly to floor, wall. or post. 

(7) HandraUs shall not rotate within their 
ft.t.ttngs. 

4.8.8 Cr089 Slope and Surfaces. The cross 
slope of ramp surfaces shall be no greater than 
1 :50. Ramp surfaces shall comply with 4.5. 
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( 4.9 Stain 

( 

4.8. 7 Ed&e Pl'Otectlon. Ramps and landings 
with drop-offs shall have curbs. walls, railings. 
or projccting surfaces that prevent people from 
slipping off the ramp. Curbs shall be a mtni-
mum of 2 In (50 IIDD) htgh (see Fig. 17). 

4.8.8 Outdoor Condltlom. Outdoor ramps 
and their approaches shall be designed so that 
water will not accumulate on walking surfaces. 

4.9 Stain. 

4.9.1 •Minimum Number. Stairs requtred to 
be accessible by 4.1 shall comply with 4.9. 

4.9.2 Treads and Rl9en. On any gtven 
flJght of stairs, all steps shall have uniform 
riser heights and uniform tread widths. Stair 
treads shall be no less than 11 In (280 mm) 
wide, measured from riser to rtser (see FJg. 
18(a)). Open risers are not permitted.. 

4.9.3 No91Da•. The undersides of nostngs 
shall not be abrupt. The radius of curvature at 
the leading edge of the tread shall be no greater 
than 1/2 In (13 mm). Risers shall be sloped or 
the underside of the nosing shall have an angle 
not less than 60 degrees from the horizontal. 
Nostngs shall project no more than 1-1/2 In 
(38 nun) (see Ftg. 18). 

4.9.4 llaDclrall9. Stairways shall have hand-
rails at both sides of all stairs. Handrails shall 
comply with 4.26 and shall have the following 
features: 

( 1) Handrails shall be continuous along 
both sides of stairs. The Inside handrail on 
switchback or dogleg stairs shall always be 
continuous (see FJg. 19(a) and (b)). 

(2) If handrails are not continuous, they 
shall extend at least 12 In (305 mm) beyond the 
top riser and at least 12 In (305 mm) plus the 
width of one tread beyond the bottom riser. At 
the top, the extension shall be parallel with the 
floor or ground surface. At the bottom, the 
handrail shall continue to slope for a distance 
of the width of one tread from the bottom riser; 
the remainder of the extension shall be hori-
zontal (sec Ftg. 19(c) and (d)). Handrail exten-
sions shall comply with 4.4. 

(3) The clear space between handrails and 
wall shall be 1-1/2 In (38 mm). 

ADA Accessibility Guidelines 

(4) Gripping surfaces shall be uninterrupted 
by newel posts, other construction elements. or 
obstructions. 

(5) Tup of handrail gripping sw:face shall be 
moWtted between 34 In and 38 In (865 mm and 
965 nun) above stair nostngs. 

(6) Ends of handrails shall be either rounded 
or returned. smoothly to j1Dor. waU or post 

(7) Handralls shall not rotate within their 
.ftttings. 

4.9.5 Detectable WamlDC• at Stain. 
(Reserved). 

4.9.8 Outdoor Condltlom. Outdoor stairs 
and their approaches shall be designed so that 
water will not accumulate on walking surfaces. 

4.10 Elevators. 

4.10.1 General. Accessible elevators shall 
be on an accessible route and shall comply 
with 4.10 and with theASMEA17.l-1990, 
Safety Code for Elevators and Escalators. 
Freight elevators shall not be considered as 
meeting the requirements of this section unless 
the only elevators provided are used as combt-
natlon passenger and.freight elevators for the 
public and employees. 

4.10.2 Automatic Operation. Elevator 
operation shall be automatic. Each car shall 
be equipped with a self-leveling feature that 
will automatically bring the car to floor land-
ings within a tolerance of 1/2 In (13 mm) 
under rated loading to zero loading conditions. 
This self-leveling feature shall be automatic 
and Independent of the operating device and 
shall correct the overtravel or undertravel. 

4.10.3 Ball call Buttom. Call buttons In 
elevator lobbies and halls shall be centered at 
42 In (1065 mm) above the floor. Such call 
buttons shall have visual stgnals to Indicate 
when each call is registered and when each 
call is answered. Call buttons shall be a mini-
mum of 3/4 In (19 nun) In the smallest dimen-
sion. The button destgnaung the up direction 
shall be on top. (See FJg. 20.) Buttons shall be 
raised or flush. 01:2/ects mounted beneath hall 
call buttons shall not prQ/ect tnto the elevator 
lobby more than 4 tn (100 mm). 
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Examples of Edge Protection and Handrail Extensions 

Fig. 18 

(b) 
Angled Nosing 

Usable Tread Width and Examples of Acceptable Noslngs 
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4.10 Elevators 

(C) 
Rounded Nosing 
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4.10 EleTaton 
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(c) 

Extension at Bottom of Run 

Xis the 12 in minimum handrail extension required 
at each top riser. 

Y is the minimum handrail extensior of 12 in plus the 
width of one tread that is required at each bottom riser. 
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Fig. 19 
Stair Handrails 

August 1991 
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(b) 
Elevation of Center Handrail 
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12 min 
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(d) 
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NOTE: The automatic door reopening device is activated if an 
object passes through either line A or line B. Line A and line B 
represent the veJtical locations of the door reopening device not 
requiring contact 

Ag.20 
Holstway and Elevator Entrances 

4.10.4 Ball Lantern•. A visible and audible 
signal shall be provided at each hoistway 
entrance to indicate which car is answering a 
call. Audible signals shall sound once for the 
up direction and twice for the down direction or 
shall have verbal annunciators that say ·up· or 
·down.· Visible signals shall have the following 
features: 

( 1) Hall lantern fixtures shall be mounted so 
that their centerline is at least 72 in ( 1830 mm) 
above the lobby floor. (See Fig. 20.) 

(2) Visual elements shall be at least 2-1/2 in 
(64 mm) in the smallest dimension. 

(3) Signals shall be visible from the vicinity 
of the hall call button (see Fig. 20). In-car 
lanterns located in cars. visible from the vicin-
ity of hall call buttons. and conforming to the 
above requirements. shall be acceptable. 

Appendix IV 

4.10 Elevators ( 

4. lo.a Raised and Braille Characters on 
Bolstway Entrances. All elevator hoistway 
entrances shall have raised and Brame floor 
designations provided on both jambs. The 
centerline of the characters shall be 60 in 
(1525 mm) aboveftntshfloor. Such characters 
shall be 2 in (50 mm) high and shall comply 
with 4.30.4. Permanently applied plates are 
acceptable if they are permanently fixed to the 
Jambs. (See Ftg. 20). 

4.10.e• Door Protective and Reopening 
Device. Elevator doors shall open and close 
automatically. They shall be provided with a 
reopening device that will stop and reopen a 
car door and hoistway door automatically if 
the door becomes obstructed by an object or 
person. The device shall be capable of complet-
ing these operations without requiring contact 
for an obstruction passing through the opening 
at heights of 5 in and 29 in (125 mm and 
735 mm) above finish floor (see Fig. 20). Door 
reopening devices shall remain effective for at 
least 20 seconds. After such an interval. doors 
may close in accordance with the requirements 
of ASMEA17.1 -1990. 

4.10. 7• Door and Stcnal Timing for Ball 
can.. The m1nimum acceptable time from 
notification that a car is answering a call until 
the doors of that car start to close shall be 
calculated from the following equation: 

T = D/(1.5 ft/s) or T = D/(445 mm/s) 

where T total time in seconds and D distance 
(in feet or millimeters) from a point in the lobby 
or corridor 60 in ( 1525 mm) directly in front of 
the farthest call button controlling that car to 
the centerline of its hoistway door (see Fig. 21) . 
For cars with in-car lanterns, T begins when 
the lantern is visible from the vicinity of hall 
call buttons and an audible signal is sounded. 
11te mtntmwn acceptable rwttficatton time shall 
be 5 seconds. 

4.10.8 Door Delay for Car can.. The 
m1nimum time for elevator doors to remain 
fully open in response to a car call shall be 
3 seconds. 

4.10.9 Floor Plan of Elevator C&n. The 
floor area of elevator cars shall provide space 
for wheelchair users to enter the car. maneuver 

( 

( 
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4.10.12 car Controls 

acceptable 

0 .......................................... .... 
I 9 I 10 12 14 19 11 

D distance in feet 

Ag.21 
Graph of Timing Equation 

within reach of controls, and exit from the car. 
Acceptable door opening and inside dimensions 
shall be as shown in Fig. 22. The clearance 
between the car platform sill and the edge of 
any holstway landing shall be no greater than 
1-1/4 in (32 mm). 

4.10.10 noor Surface•. Floor surfaces shall 
comply with 4.5. 

4.10.11 Wumtnatlon Le•els. The level of 
illumination at the car controls, platform, and 
car threshold and landJng sill shall be at least 
5 footcandles (53.8 lux). 

4.10.12• Car Controls. Elevator control 
panels shall have the following features: 

( 1) Buttons. All control buttons shall be at 
least 3/4 in (19 mm) in their smallest dimen-
sion. They shall be raised or flush. 

(2) Tactile. Braille, and Visual Control Indi-
cators. All control buttons shall be designated 
by Braille and by raised standard alphabet 
characters for letters, arable characters for 
numerals, or standard symbols as shown in 
Fig. 23(a), and as required in ASMEA17.1-1990. 
Raised and BratHe characters and symbols 
shall comply with 4.30. The call button for the 
main entry floor shall be designated by a raised 
star at the left of the floor designation (see Fig. 
23(a)). All raised designations for control but-
tons shall be placed Immediately to the left of 
the button to which they apply. Applied plates. 
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Fig. 22 

I 

Minimum Dimensions of Elevator Cars 

permanently attached, are an acceptable 
means to provide raised control designations. 
Floor buttons shall be provided with visual 
Indicators to show when each call ls registered. 
The visual Indicators shall be extinguished 
when each call ls answered. 

(3) Height. All floor buttons shall be no 
higher than 54 In (1370 mm) above thefintsh 
floor for side approach and 48 tn ( 1220 mm) 
for .front approach. Emergency controls, includ-
ing the emergency alarm and emergency stop, 
shall be grouped at the bottom of the panel 
and shall have their centerlines no less than 
35 In (890 mm) above the finish floor (see Fig. 
23(a) and (b)). 
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4.10.13• Car Position Indicators ( 
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(a) 
Panel Detail 

(c) 
Alternate Locations of Panel 
with Center Opening Door 

(b) 

10 ---
• i.. ; 

8 1...'· 

Car Control Height 

(d) 
Alternate Locations of Panel 

with Side Opening Door 

Fig. 23 
Car Controls 

(4) Location. Controls shall be located on a 
front wall if cars have center opening doors, 
and at the side wall or at the front wall next 
to the door if cars have side opening doors 
(see Fig. 23(c) and (d)) . 

4.10.13• Car Position IDdlcaton. In 
elevator cars, a visual car position indicator 
shall be provided above the car control panel 
or over the door to show the position of the 
elevator in the hoistway. As the car passes or 
stops at a floor served by the elevators, the 
corresponding numerals shall illuminate. 

Page 212 • App . IV 

and an audible signal shall sound. Numerals 
shall be a minimum of 1/2 in (13 mm) high. 
The audible signal shall be no less than 
20 decibels with a frequency no higher than 
1500 Hz. An automatic verbal announcement 
of the floor number at which a car stops or 
which a car passes may be substituted for the 
audible signal. 

4.10.14• Emergency Communications. 
If provided. emergency two-way communica-
tion systems between the elevator and a point 
outside the hoistway shall comply with ASME 

August 1991 ADA Compliance Guide 

( 

( 

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 188 of 251



( 

( 

Appendix IV 

4.11 Platform Ufta (Wheelchair LI/ls} 

A 17.1-1990. The highest operable part of a 
two-way commurucatton system shall be a 
maxJmum of 48 in ( 1220 mm) from the floor 
of the car. It shall be identified by a raised 
symbol and lettering complying with 4.30 and 
located adjacent to the device. If the system 
uses a handset then the length of the cord 
from the panel to the handset shall be at 
least 29 in (735 mm). Tjthe system ts located 
in a closed compartment the compartment door 
hardware shall coriform to 4.27, Controls and 
Operating Mechanisms. The emergency inter-
commwlicatton system shall not require voice 
communication. 

4.11 Platform LlfU (Wheelchair 
Lifts}. 

4.11.1 Location. Plalform lifts (wheelchair 
lifts) pennttted by 4.1 shall comply wUh the 
requirements of 4.11. 

4.11.2* Other Requlrementa. Ifplatform 
lifts (wheelchair lifts) are used, they shall 
comply with 4.2.4, 4.5. 4.27. andASMEA17.l 
Sqfety Code for Eleva.tors and Escalators, 
Section xx. 1990. 

4.11.3 Entrance. Tfplalform lifts are used 
then they shallfactlltate WlllSststed entry, 
operation, and exit.from the l{fl in compliance 
wUh 4.11.2. 

4.12 Windows. 

4.12.1 *General. (Reserved). 

4.12.2* Window Hardware. (Reserved). 

4.13 Doon. 

4.13.1 General. Doors required to be acces-
sible by 4.1 shall comply with the requirements 
of 4.13. 

4.13.2 RevolviJli Doon and TunuJtlle•. 
Revolving doors or turnstiles shall not be 
the only means of passage at an accessible 
entrance or along an accessible route. An 
accessible gate or c:IDor shall be provided a4Ja-
cent to the tumstUe or revol.vtng door and shall 
be so designed as to facO.ttate the same use 
pattern. 

ADA Accessibility Guidelines 

4.13.3 Gate•. Gates. including ticket gates, 
shall meet all applicable specifications of 4.13. 

4.13.4 Double-Leaf Doorways. If doorways 
have two independently operated door leaves, 
then at least one leaf shall meet the specifica-
tions in 4.13.5 and 4.13.6. That leaf shall be 
an active leaf. 

4.13.5 Clear Width. Doorways shall have a 
minimum clear opening of 32 in (815 mm) with 
the door open 90 degrees, measured between 
the face of the door and the opposUe stop (see 
Fig. 24(a), (b), (c), and (d)). Openings more than 
24 in (610 mm) in depth shall comply with 
4.2.1 and 4.3.3 (see Fig. 24(c)). 

EXCEPTION: Doors not requtrtngfull user 
passage, such as shallow closets, may have 
the clear opening reduced to 20 in (510 mm) 
mtntmwn. 

4.13.6 Maneuvertnc Cleuances at 
Doon. Min1mum maneuvering clearances at 
doors that are not automatic or power-assisted 
shall be as shown in Fig. 25. The floor or 
ground area within the required clearances 
shall be level and clear. 

EXCEPTION: Entry doors to acute care hospital 
bedrooms for in-patients shall be exempted 
from the requirement for space at the latch 
side of the door (see dimension ·x· in Fig. 25) 
if the door Is at least 44 in (1120 mm) wide. 

4.13. 7 Two Doon ID Serles. The min1mum 
space between two hinged or pivoted doors in 
series shall be 48 in (1220 mm) plus the width 
of any door swtngtng into the space. Doors in 
series shall swtng either in the same direction 
or away from the space between the doors 
(sec Fig. 26). 

4.13.8* Thruholda at Doorways. 
Thresholds at doorways shall not exceed 3 / 4 in 
( 19 mm) in height for exterior sliding doors or 
1/2 in (13 mm) for other types of doors. Raised 
thresholds and floor level changes at accessible 
doorways shall be beveled with a slope no 
greater than 1:2 (sec 4.5.2). 

4.13.9* Door Hardware. Handles, pulls, 
latches. locks, and other operating devices on 
accessible doors shall have a shape that Is easy 
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4.13 Doon ( 

I 

min 
1111 

(a) 
Detail 

~imin 

(c) 
Slldlng Door 

t- ~min I 
~I 

(d) 
Folding Door 

I 
I 

I 
/ 

(b) 
Hinged Door 

(e) 
Maximum Doorway Depth 

Fig. 24 
Clear Doorway Width and Depth 

to grasp with one hand and does not require 
tight grasping. tight pinching. or twisting of 
the wrist to operate. Lever-operated mecha-
nisms, push-type mechanisms, and U-shaped 
handles are acceptable designs. When sliding 
doors are fully open. operating hardware shall 
be exposed and usable from both sides. Hard-
ware required.for accessible door passage shall 
be mounted no higher than 48 tn ( 1220 mmJ 
aboue finished.floor. 

4.13.10• Door CI08ers. If a door has a 
closer. then the sweep period of the closer 
shall be adjusted so that from an open posi-
tion of 70 degrees, the door will take at least 
3 seconds to move to a point 3 in (75 mm) 
from the latch. measured to the leading edge 
of the door. 

4.13.11 • Door Openm, Force. The maxi-
mum force for pushing or pulling open a door 
shall be as follows: 

(1) Fire doors shall have the m1nimum 
opening force allowable by the appropriate 
administrative authority. 

(2) Other doors. 

(a) exterior hinged doors: (Reserved). 

(b) interior hinged doors: 5 lbf (22 .2N) 

(c) sliding or folding doors: 5 lbf (22.2N) 

These forces do not apply to the force required 
to retract latch bolts or disengage other devices 
that may hold the door in a closed position. 
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4.13 Doon 

Pull Side 
-r--:··················· 

~o 

r \r,._ ___ 1 !-.5-; _ln._ 2_4_p_re_fe_rre_d_ --· 
(a) 

1-r- Push Side 

J] ~ 
\ ~-

, '-- ~ 
NOTE: x = 12 in (305 mm) if door has both 11 
closer and latch. 

Front Approaches - Swinging Doors 

Pu ll Sid e ............. ........... .. .. ...... 11 
¢ ~~ . x • >I 

~ i 
NOTE: x = 36 in (915 mm} minimum if y = 60 in 
( 1525 mm); x = 42 in (1065 mm) minimum if y = 
54 in ( 1370 mm). 

(b) 

Push Side 

' ~~:·" t 

lJ 
........... .. ... 1¢ 

: . . . . 

NOTE: y = 48 in ( 1220 mm) minimum if door has 
both a latch and closer. 

Hinge Side Approaches - Swinging Doors 

x 
Pull Side 

810 t t
24 min 

I r< __ i._i ¢_ 
NOTE: y = 54 in ( J 370 mm) minimum if door has 
closer. 

(c) 

x 
24mln j j 
810 

Push Side 

Q ···············g_: ·~~ 
~ : >~ g . : 

--.,~ 

NOTE: y = 48 in ( 1220 mm} minimum if door has 
closer. 

Latch Side Approaches - Swinging Doors 

NOTE: All doors in alcoves shall comply with the clearances for front approaches. 

Fig. 25 
Maneuvering Clearances at Doors 
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4.13 Doors ( 
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NOTE: All doors in alcoves shall comply with the clearances for front approaches. 

Ag.25 
Maneuvering Clearances at Doors (Continued) 
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4.14 Entranc• 

4.13.12• Automatic Doon and Power-
Aulatecl Doon. If an automatic door is 
used, then 1t shall comply with ANSI/ BHMA 
A156.10-1985. Slowly opening, low-powered. 
automatic doors shall comply with ANSI 
A 156.19-1984. Such doors shall not open to 
back check faster than 3 seconds and shall 
require no more than 15 Ibf (66.6N) to stop 
door movement. If a power-assisted door is 
used, its door-opening force shall comply with 
4.13.11 and its closing shall conform to the 
requirements in ANSI Al 56.19-1984. 

4.14 Entrance•. 

4.14.1 Minimum Number. Entrances 
required to be accessible by 4.1 shall be part of 
an accessible route complying with 4.3. Such 
entrances shall be connected by an accessible 
route to public transportation stops. to acces-
sible parking and passenger loading zones, 
and to public streets or sidewalks if available 
(see 4.3.2(1)). They shall also be connected by 
an accessible route to all accessible spaces or 
elements within the building or facility. 

4.14.2 Service Entrance•. A service 
entrance shall not be the sole accessible 
entrance unless it is the only entrance to a 
building or facility (for example, in a factory 
or garage) . 

4.15 Drlnldng Fountaine and Water 
Coolers. 

4.15.1 Minimum Number. Drinktngfoun-
tairls or water cool.ers required to be accessible 
by 4.1 shall comply with 4.15. 

4.15.2• Spout Bel&Jlt. Spouts shall be no 
higher than 36 in (915 mm). measured from 
the floor or ground surfaces to the spout outlet 
(see Fig. 27(a)). 

4.15.3 Spout Location. The spouts of 
drinking fountains and water coolers shall be 
at the front of the unit and shall direct the 
water flow in a trajectory that ts parallel o:· 
nearly parallel to the front of the unit. The 
spout shall provide a flow of water at least 4 in 
( 100 mm) high so as to allow the insertion of a 
cup or glass under the flow of water. On an 
accessible drtnktng fountain with a round or 

ADA Accessibility Guidelines 

oval bowl. the spout must be postttoned. so the 
flow of water ts wtthln 3 tn (75 mm) of the front 
edge of the fountain. 

4.15.4 Control8. Controls shall comply with 
4.27.4. UnU controls shall be.front mounted or 
side mounted. near the.front edge. 

4.15.5 Cleanmcea. 

(1) Wall- and post-mounted cantilevered 
units shall have a clear knee space between 
the bottom of the apron and the floor or 
ground at least 27 in (685 mm) high. 30 in 
(760 mm) wide. and 17 in to 19 in (430 mm 
to 485 mm) deep (see Fig. 27(a) and (b)). Such 
units shall also have a m1nirnum clear floor 
space 30 in by 48 in (760 mm by 1220 mm) to 
allow a person in a wheelchair to approach the 
unit facing forward. 

(2) Free-standing or built-in units not having 
a clear space under them shall have a clear 
floor space at least 30 in by 48 in (760 mm by 
1220 mm) that allows a person in a wheelchair 
to make a parallel approach to the unit (see 
Fig. 27(c) and (d)). This clear floor space shall 
comply with 4.2.4. 

4.16 Water Closet•. 

4.16.1 General. Accessible water closets 
shall comply with 4.16. 

4.16.2 Clear noor Space. Clear floor space 
for water closets not in stalls shall comply with 
Fig. 28. Clear floor space may be arranged to 
allow either a left-handed or right-handed 
approach. 

4.1&.3• Hel&Jlt. The height of water closets 
shall be 17 in to 19 in (430 mm to 485 mm), 
measured to the top of the toilet seat (see Fig. 
29(b)). Seats shall not be sprung to return to a 
lifted posttton. 

4.1&.4• Grab Ban. Grab bars for water 
closets not located in stalls shall comply with 
4.26 and Fig. 29. The grab bar behind the water 
closet shall be 36 tn (915 mm) mtnimWTL 

4.16.5• nUllh Control8. Flush controls 
shall be hand operated or automattc and shall 
comply with 4.27.4. Controls for flush valves 
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4.17 Toilet Stalls ( 

shall be mounted on the wide side of toilet 
areas no more than 44 in (1120 mm) above 
the floor. 

4.16.6 Dl•penaers. Toilet paper dispensers 
shall be installed within reach, as shown in 
Fig. 29(b). Dispensers that control. delivery, or 
that do not permU continuous paper fl.ow, shall 
not be used. 
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(c) 
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Fountain or Cooler 

Fig. 27 

4.17 Toilet Stalls. 

4.17 .1 Location. Accessible toilet stalls shall 
be on an accessible route and shall meet the 
requirements of 4 . 17. 

4.17.2 Water Closets. Water closets in 
accessible stalls shall comply with 4.16. 

.... ~:..'.:'-~-='-= 
I t j 24 max 

' 610 

(b) 
Clear Floor Space 

30min 
' .. - 760 --- • not to exceed 

fountain depth . -- ...... . ... ... .. ... . 
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(d) 
Built· In 
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Drinking Fountains and Water Coolers 
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4.17 Toilet Stalls 
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42 min 18 
1065 455 
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Fig. 28 
Clear Floor Space at Water Closets 
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(b) 
Side Wall 

Grab Bars at Water Closets 

4.17.s• Size and Arnm1ement. The size 
and arrangement of the standard toilet stall 
shall comply with Fig. 30(a). Standard StalL 
Standard toilet stalls with a mfnJmum depth 
of 56 in (1420 mm) (see Fig. 30(a)) shall have 
wall-mounted water closets. If the depth of a 
standard toilet stall is increased at least 3 in 
(75 mm). then a floor-mounted water closet 
may be used. Arrangements shown for stan-
dard toilet stalls may be reversed to allow 
either a left- or right-hand approach. Addi-
tional stalls shall be provided in conformance 
with 4.22.4. 

EXCEPTION: In instances of alteration work 
where provtston of a standard stall (Ftg. 30{a)) 

Thompson Publishing Group, Inc. 

ts techntcally infeasible or where plumbing code 
requirements prevent combining existing stalls to 
provide space, euh.er alternate stall (Ftg. 30(b)) 
may be provided tn lieu of the standard stalL 

4.17.4 Toe Clearance•. In standard stalls, 
the front partition and at least one side parti-
tion shall provide a toe clearance of at least 
9 in (230 mm) above the floor. If the depth of 
the stall is greater than 60 in (1525 mm). then 
the toe clearance is not required. 

4.17 .IS• Doon. Toilet stall doors, tncluding 
door hardware, shall comply with 4.13. If tollet 
stall approach ts from the latch side of the stall 
door. clearance between the door side of the 
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Fig. 30 
Toilet Stalls 
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4.17 Toilet Stalls 
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4.19 Lavatorle• and lllrron 

stall and any obstruction may be reduced to a 
mtntmwn of 42 tn (1065 mm} (Fig. 30). 

4.17 .8 Grab Ban. Grab bars complying with 
the length and positioning shown in Ftg. 30(a), 
(b), (c). and (d) shall be provided. Grab bars 
may be mounted with any desired method as 
long as they have a gripping surface at the 
locations shown and do not obstruct the re-
quired clear floor area. Grab bars shall comply 
with 4.26. 

4.18 Urinals. 

4.18.1 General. Accessible urinals shall 
comply with 4.18. 

4.18.2 Bel&ht. Urtnals shall be stall-type or 
wall-hung with an elongated rtm at a maximum 
of 17 in (430 mm) above the ftntsh floor. 

4.18.3 Clear Floor Space. A clear floor 
space 30 in by 48 in (760 mm by 1220 mm) 
shall be provided in front of urinals to allow 
forward approach. This clear space shall 
adjoin or overlap an accessible route and shall 
comply with 4.2.4. Urinal shields that do not 
extend beyond the front edge of the urinal rtrn 
may be provided wtth 29 tn (735 mm} clearance 
between them. 

4.18.4 nub Controls. Flush controls shall 
be hand operated or automatic, and shall com-
ply with 4.27.4, and shall be mounted no more 
than 44 in ( 1120 mm) above the finish floor. 

4.19 Lavatories and Mirrors. 

4.19.1 General. The requirements of 4.19 
shall apply to lavatory fixtures, vanities, and 
built-in lavatories. 

4.19.2 BelCht and Clearances. Lavatories 
shall be mounted with the rtm or COWlteT sur-
face no higher than 34 tn (865 mm} above the 
.ftntsh}Wor. Provide a clearance of at least 29 in 
(735 mm) above the ftntsh floor to the bottom of 
the apron. Knee and toe clearance shall comply 
with Ftg. 31. 

4.19.3 Clear Floor Space. A clear floor 
space 30 in by 48 in (760 mm by 1220 mm) 
complying with 4 .2.4 shall be provided in front 
of a lavatory to allow forward approach. Such 
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clear floor space shall adjoin or overlap an 
accessible route and shall extend a maximum 
of 19 in ( 485 nun) underneath the lavatory 
(see Ftg. 32). 

4.19.4 Exposed Pipes and Surfaces. Hot 
water and drain pipes under lavatories shall 
be insulated or otherwise coriftgured to protect 
against contact There shall be no sharp or 
abrasive surfaces under lavatories. 

4.19.5 Faucets. Faucets shall comply with 
4.27.4. Lever-operated, push-type, and elec-
tronically controlled mechanisms arc examples 
of acceptable designs. If sclf-clostng valves are 

knee 8min 
clearance 205 

Fig. 31 
Lavatory Clearances 
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Ag.32 
Clear Aoor Space at Lavatories 
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used the faucet shall remain open for at least 
10 seconds. 

4.19.8* 111.rron. Mirrors shall be mounted 
with the bottom edge of the reflecting surface 
no higher than 40 in (1015 mm) above the 
.finish floor (see Fig. 31) . 

4.20 Bathtubs. 

4.20.1 General. Accessible bathtubs shall 
comply with 4 .20. 

4.20.2 Floor Space. Clear floor space in 
front of bathtubs shall be as shown in Fig. 33. 

4.20.3 Seat. An in-tub seat or a seat at the 
head end of the tub shall be provided as shown 
in Fig. 33 and 34. The structural strength of 
scats and their attachments shall comply wtth 
4 .26.3. Seats shall be mounted securely and 
shall not slip during use. 

4.20.4 Grab Ban. Grab bars complying 
with 4.26 shall be provided as shown in Fig. 
33 and 34. 

4.20.5 Controls. Faucets and other controls 
complying with 4.27.4 shall be located as 
shown in Fig. 34. 

4.20.8 Shower Unit. A shower spray unit 
wtth a hose at least 60 in (1525 mm) long that 
can be used both as a fixed shower head and 
as a hand-held shower shall be provided. 

4.20. 7 Bathtub Enclosures. If provided, 
enclosures for bathtubs shall not obstruct 
controls or transfer from wheelchairs onto 
bathtub seats or into tubs. Enclosures on 
bathtubs shall not have tracks mounted on 
their runs. 

4.21 Shower Stalls. 

4.21.1 * General. Accessible shower stalls 
shall comply with 4.21. 

4.21.2 Size and Clearances. Except as 
specified in 9.1.2, shower stall size and clear 
floor space shall comply with Fig. 35(a) or (b). 
The shower stall in Fig. 35(a) shall be 36 in by 
36 in (915 mm by 915 mm) . Shower stalls 
required by 9.1.2 shall comply with Fig. 57(a) 

Appendix IV 

4.20 Bathtubs 

or (b) . The shower stall in Fig. 35(b) will flt into 
the space required for a bathtub. 

4.21.3 Seat. A seat shall be provided in 
shower stalls 36 in by 36 in (915 mm by 
915 mm) and shall be as shown in Fig. 36. The 
seat shall be mounted 17 in to 19 in (430 nun 
to 485 mm) from the bathroom floor and shall 
extend the full depth of the stall. In a 36 in by 
36 in (915 mm by 915 mm) shower stall, the 
seat shall be on the wall opposite the controls. 
Where a.fixed seat ts provided in a 30 in by 
60 in mtnimwn (760 mm by 1525 mm) shower 
stall, tt shall be afokling type and shall be 
mounted on the wall a.4Jacent to the controls 
as slwwn in Ffg. 57. The structural strength 
of seats and their attachments shall comply 
with 4.26.3. 

4.21.4 Grab Ban. Grab bars complying with 
4.26 shall be provided as shown in Fig. 37. 

4.21.5 Controls. Faucets and other controls 
complying with 4 .27.4 shall be located as 
shown in Fig. 37. In shower stalls 36 in by 
36 in (915 mm by 915 mm), all controls, 
faucets, and the shower unit shall be mounted 
on the side wall opposite the seat. 

4.21.6 Shower Unit. A shower spray unit 
with a hose at least 60 in (1525 mm) long that 
can be used both as a fixed shower head and 
as a hand-held shower shall be provided. 

EXCEPI'ION: In unmon.Uoredfactllttes where 
vandalism ts a constderatton. a.fixed slwwer 
head mowtted at 48 in ( 1220 mm) above the 
shower .floor may be used in lieu of a hand-held 
shower head. 

4.21. 7 Curbs. If provided, curbs in shower 
stalls 36 in by 36 in (915 mm by 915 mm) 
shall be no higher than 1/2 in (13 mm). Shower 
stalls that are 30 in by 60 in (760 nun by 
1525 mm) minJmum shall not have curbs. 

4.21.8 Shower Encloaurea. If provided, 
enclosures for shower stalls shall not obstruct 
controls or obstruct transfer from wheelchairs 
onto shower seats. 

4.22 Toilet Rooms. 

4.22.1 Minimum Number. Tolletfactltttes 
required to be accessible by 4.1 shall comply 
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4.22 Toilet Rooms ( 

with 4.22. Accessible toilet rooms shall be on 
an accessible route. 

4.22.2 Doon. All doors to accessible toilet 
rorJms shall comply with 4.13. Doors shall not 
swing into the clear floor space required for 
any fixture. 

4.22.s• Clear noor Space. The accessible 
fixtures and controls required in 4.22.4. 4.22.5, 
4.22.6, and 4.22. 7 shall be on an accessible 
route. An unobstructed turning space comply-
ing with 4.2.3 shall be provided within an 
accessible toilet room. The clear floor space at 
fixtures and controls. the accessible route. and 
the turning space may overlap. 

4.22.4 Water Closeta. If toilet stalls are 
provided. then at least one shall be a standard 

llttl~++MI j 

-- ~ 
ir c 

M-t_.......4-.+-__ 8 . . . . . . . . . . . . . . . . . 
r=·-~:~-·······----

(a) 
36-ln by 36·1n 

(915·mm by915·mm) Stall 

toilet stall complying with 4. 1 7; where 6 or 
more stalls are provfded. tn addtttm to the stall 
complying with 4.17.3, at least one stall 36 in 
(915 mm) wide with an outward swtngtng. self-
closing cUx1r and parallel grab bars complying 
with Ffg. 30(d) and 4.26 shall be provided. 
Water closets tn such stalls shall comply with 
4.16. If water closets are not in stalls. then at 
least one shall comply with 4.16. 

4.22.5 UrlDals. If urtnals are provided. then 
at least one shall comply with 4.18. 

4.22.8 Lavatories and lllrron. If lavatories 
and mirrors are provided. then at least one of 
each shall comply with 4.19. 

4.22. 7 Controls and Dispensers. 
If controls, dispensers. receptacles. or other 
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4.23 Bathrooms, Bathlnl FacWtles, and Shower Rooms 
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equipment are provided, then at least one of 
each shall be on an accesstble route and shall 
compJy with 4.27. 

4.23 Bathrooms, Bathing FacWttes, 
and Shower Rooms. 

4.23.1 Minimum Number. Bathrooms, 
bathing facilities, or shower rooms required 
to be accessible by 4.1 shall compJy with 4.23 
and shall be on an accessible route. 

----- ________ ___ __.___ 

4.23.2 Doon. Doors to accessible bathrooms 
shall compJy with 4 . 13. Doors shall not swing 
into the floor space required for any fixture. 

Fig.36 
Shower Seat Design 

4.23.3* Clear Floor Space. The accessible 
fixtures and controls required in 4.23 .4, 4.23.5. 
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an accessible route. An unobstructed turning 
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space complying with 4.2.3 shall be provided 
within an accessible bathroom. The clear floor 
spaces at fixtures and controls, the accessible 
route, and the turning space may overlap. 

4.23.4 Water Closets. If toilet stalls are 
provided, then at least one shall be a standard 
toilet stall complying with 4. 1 7; where 6 or 
more stalls are provided. in addition to the stall 
complying with 4.1 7.3. at least one stall 36 tn 
(915 mm) wide with an outward swinging, self-
clostng door and paml.lel grab bars cooiplytng 
with Ffg. 30(d} and 4.26 shall be provided. 
Water closets in such stalls shall comply with 
4.16. If water closets are not in stalls, then at 
least one shall comply with 4.16. 

4.23.5 UriDala. If urinals are provided, then 
at least one shall comply with 4 .18. 

4.23.6 Lavatories and Mirrors. If lavatories 
and mirrors are provided, then at least one of 
each shall comply with 4.19. 

4.23. 7 Controls and Dlapensen. If con-
trols. dispensers, receptacles, or other equip-
ment are provided, then at least one of each 
shall be on an accessible route and shall 
comply with 4.27. 

4.23.8 BathlnC and Shower FaclUUea. If 
tubs or showers are provided, then at least one 
accessible tub that complies with 4.20 or at 
least one accessible shower that complies with 
4.21 shall be provided. 

4.23.9* lledlclne cabinets. If medicine 
cabinets are provided, at least one shall be 
located with a usable shelf no Mgher than 
44 in ( 1120 mm) above the floor space. The 
floor space shall comply with 4.2 .4. 

4.24 Slnks. 

4.24.1 General. Sinks required. to be 
accessible by 4.1 shall comply with 4.24. 

4.24.2 Bel&ht. Sinks shall be mounted 
with the counter or rim no higher than 
34 in (865 mm) above the finish floor. 

4.24.3 Knee Clearance. Knee clearance that 
is at least 27 in (685 mm) high, 30 in (760 mm) 
wide, and 19 in (485 mm) deep shall be pro-

Appendix IV 

4.24 Sinks ( 

vided underneath sinks. 

4.24.4 Depth. Each sink shall be a maximum 
of 6-1/2 in (165 mm) deep. 

4.24.5 Clear Floor Space. A clear floor 
space at least 30 in by 48 in (760 mm by 
1220 nun) complying with 4.2.4 shall be 
provided in front of a sink to allow forward 
approach. The clear floor space shall be on 
an accessible route and shall extend a maxi-
mum of 19 in (485 mm) underneath the sink 
(see Fig. 32). 

4.24.6 Ezpoaecl Plpea and Surfaces. Hot 
water and drain pipes exposed under sinks 
shall be insulated or otherwise configured so 
as to protect against contact. There shall be no 
sharp or abrasive surfaces under sinks. 

4.24. 7 Faucets. Faucets shall comply with 
4.27.4. Lever-operated, push-type, touch-type, 
or electronically controlled mechanisms are 
acceptable designs. 

4.25 Storage. 

4.25.1 General. Fixed storage facilities such 
as cabinets, shelves, closets, and drawers 
required to be accessible by 4.1 shall comply 
with 4.25. 

4.25.2 Clear Floor Space. A clear floor 
space at least 30 in by 48 in (760 mm by 
1220 mm) complying with 4.2.4 that allows 
either a forward or parallel approach by a 
person using a wheelchair shall be provided 
at accessible storage facilities. 

4.25.3 Bel&ht. Accessible storage spaces 
shall be within at least one of the reach ranges 
specified in 4 .2 .5 and 4 .2.6 (see Ffg. 5 and 
Ffg. 6). Clothes rods or shelves shall be a 
maximum of 54 in (1370 mm) above the.finish 
floor for a side approach. Where the distance 
from the wheelchair to the clothes rod or shelf 
exr:eed.s 1 O in (255 mm) {as in closets without 
accessible doors) the height and depth to the 
rod or shelf shall comply with Ftg. 38(a) and 
Ffg. 38(b). 

4.25.4 Hardware. Hardware for accessible 
storage facilities shall comply with 4 .27.4. 
Touch latches and U-shaped pulls are 
acceptable. 

( 

( 

Page 226 • App . IV August 1991 ADA Compliance Guide 

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 202 of 251



( 

( 

Appendix IV ADA Accessibility Guidelines 

4.26 Handrails, Grab Bars, and Tub and Shower Seats 

(a) Shelves 
Fig. 38 

(b) Closets 

Storage Shelves and Closets 

4.26 Handrails, Grab Bars, and Tub 
and Shower Seats. 

4.26.1 * General. All handrails. grab bars. 
and tub and shower seats required to be acces-
sible by 4.1, 4.8. 4.9, 4.16. 4.17, 4.20or4.21 
shall comply with 4.26. 

4.26.2* Size and Spacing of Grab Bara 
and Handrails. The diameter or width of the 
gripping surfaces of a handrail or grab bar 
shall be 1·1/4 in to 1·1/2 in (32 nun to 38 nun). 
or the shape shall provide an equivalent grip-
ping surface. lf handrails or grab bars are 
mounted adjacent to a wall. the space between 
the wall and the grab bar shall be 1-1 /2 in 
(38 mm) (see Fig. 39(a). (b). (c). and (e)) . Hand-
rails may be located in a recess if the recess is 
a maximum of 3 in (75 mm) deep and extends 
at least 18 in (455 mm) above the top of the rail 
(see Fig. 39(d)) . 

4.26.3 Structural Strenath. The structural 
strength of grab bars, tub and shower seats, 
fasteners. and mounting devices shall meet 
the following speciflcaUon: 

( 1) Bending stress in a grab bar or seat 
induced by the maximum bending moment 
from the application of 250 lbf ( l l l 2N) shall 

be less than the allowable stress for the 
material of the grab bar or seat. 

(2) Shear stress induced in a grab bar or 
seat by the application of 250 lbf ( l l l 2N) shall 
be less than the allowable shear stress for the 
material of the grab bar or Jeat. If the con-
nection between the grab bar or seat and its 
mounting bracket or other support is consid-
ered to be fully restrained, then direct and 
torsional shear stresses shall be totaled for the 
combined shear stress. which shall not exceed 
the allowable shear stress. 

(3) Shear force induced in a fastener or 
mounting device from the application of 250 lbf 
(ll 12N) shall be less than the allowable lateral 
load of either the fastener or mounting device 
or the supporting structure, whichever ts the 
smaller allowable load. 

(4) Tensile force induced 1n a fastener by a 
direct tension force of 250 lbf ( l l l 2N) plus the 
maximum moment from the application of 
250 lbf ( 1 l l 2N) shall be less than the allowable 
withdrawal load between the fastener and the 
supporting structure. 

(5) Grab bars shall not rotate within their 
fittings. 
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(a) 
Handnlll 

(c) 
Handrail 

Appendix IV 

4.26 Handralla, Grab Ban, and Tub and Shower Seat• 

(b) 
Handnlll 

(e) 
Grab Bar 

Fig. 39 
Size and Spacing of Handrails and Grab Bers 

(d) 
Handnlll 

4.26.4 JtllmlnetlnC Hasards. A handrail or 
grab bar and any wall or other surface adjacent 
to lt shall be free of any sharp or abrasive ele-
ments. Edges shall have a mJnJmum radius of 
1/8 ln (3.2 nun). 

4.27 Controls and Operating 
Mechanlalll9. 

4.27 .1 General. Controls and operating 
mechanJsms required to be accessible by 4.1 
shall comply with 4.27. 
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4.28Alann9 

4.27.2 Clear noor Space. Clear floor space 
complying with 4.2.4 that allows a forward or a 
parallel approach by a person using a wheel-
chair shall be provided at controls, dispensers, 
receptacles. and other operable equipment. 

4.27 .s• Bellbt. The highest operable part 
of controls, dispensers, receptacles, and other 
operable equipment shall be placed within at 
least one of the reach ranges specified In 4.2.5 
and 4.2.6. Elect.11cal and communications 
system receptacles on walls shall be mounted 
no less than 15 In (380 mm) above the floor. 

EXCEPT10N: These requirements do not apply 
where the use of spectal equipment dictates 
otherwise or where electrical and communtca-
ttons systems receptacles are not normally 
inl.endm.for use by butld.ing occupants. 

4.27 .4 Operation. Controls and operating 
mechanisms shall be operable with one hand 
and shall not require tight grasping, pinching, 
or twtst:1ng of the wrist. The force required to 
activate controls shall be no greater than 5 lbf 
(22.2 N). 

4.28Alanm. 

4.28.1 Oeaeral. Alann systems requtred to 
be accessible by 4.1 shall comply with 4.28. At 
a minimum. visual signal appliances shall be 
provided tn buildings andfactll.ties In each of 
the following areas: restrooms and any other 
general usage areas (e.g .• meeting rooms). 
hallways, lobbies, and any other area.for 
convnon use. 

4.28.2• Audible Aluma. If provided, audible 
emergency alarms shall produce a sound that 
exceeds the prevailing equivalent sound level 
In the room or space by at least 15 dhA or 
exceeds any maximum sound level with a 
duration of 60 seconds by 5 dbA. whichever 
Is louder. Sound levels for alarm signals shall 
not exceed 120 dhA. 

4.28.3• Vl8ual Aluma. Visual alann signal 
appliances shall be tnt.egrated tnto the bulld.tng 
or fac6.Uy alann system. lf single station audible 
a1anns are provided then single station visual 
alann stplals shall be provided. Visual alann 
signals shall have thefoUowtng minimum 
photometric and l.ocatlonfeatures: 

ADA Accessibility Guidelines 

( 1) The lamp shall be a xenon strobe type or 
equivalent 

(2) The col.or shall be clear or nominal white 
(Le., i.uiflltered. or clear filtered white light). 

(3) The maximum pulse duration shall be two-
tenths of one second (0.2 sec) with a maxtmum 
duty cycle of 40 percent The pulse duration ts 
defined as the time Interval between tntttal and 
final points of 10 percent of maximum signal. 

(4) The tntensUy shall be a minimum of 
75 candela. 

(5) The flash rate shall be a mtntmum of 
1 Hz and a maxtmum of 3 Hz. 

(6) The appltance shall be placed 80 tn 
(2030 mm) above the hlghestjloor level within 
the space or 6 In ( 152 mm) below the celling, 
whichever ts lower. 

(7) In general. no place In any room or space 
required to have a visual signal appliance shall 
be mere than 50.ft (15 m)jrom the signal (In the 
horizontal plane). In large rooms and spaces 
exceeding 100.ft (30 m) across, without obstruc-
tions 6.ft (2 m) above thejtntsh_floor. such as 
audlt.orfums. devices may be placed around 
the perimeter. spaced a maximum 100 ft (30 mJ 
apart. tn lieu of suspending appltances from 
the celling. 

(BJ No place In common conidors or hallways 
tn which visual alann stgnalling appliances are 
required shall be more than 50 ft ( 15 m) from 
thestgnaL 

4.28.4• Anzlll•ry Alann9. Units and sleep-
ing accommodations shall have a visual alarm 
connected to the building emergency alarm 
system or shall have a standard 110-volt elec-
trical receptacle Into which such an alarm can 
be connected and a means by which a signal 
from the building emergency alarm system can 
trigger such an auxU.imy al.amL When visual 
a1anns are In place the signal shall be visible 
In all areas of the w11t or room. Instructions 
for use of the auxiliary alarm or receptacle 
shall be provided. 
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4.29 Detectable Warnt.nia. 

4.29.1 General. Detectable warnings required 
by 4.1 and 4. 7 shall comply with 4.29. 

4.29.2* Detectable wunm,a OD WalktDg 
Surfaces. Detectable warnings shall consist 
of ratsed truncat.ed domes with a diameter of 
nominal 0.9 tn (23 mm), a height ofrwm.tnal 
0.2 tn (5 mm) and a center-to-center spacing of 
nominal 2.35 tn (60 mm) and shall contrast 
vtsually with acllotnlng surfaces. etther ltght-on-
dark, or dark-on-light. 

The mo.ter1al used to provide contrast shall be 
an integral part of the walking surface. Detect-
able warnings used on interior surfaces shall 
dUfer from a4Jotntng walking surfaces in resa-
tency or sound-on-cane contact. 

4.29.3 Detectable Wamlngs OD Doors 
To Hazardous Areas. (Reserved). 

4.29.4 Detectable Wamlngs at Stairs. 
(Reserved). 

4.29.5 Detectable Wamlnga at 
Hazardous Vehicular Areas. If a walk 
crosses or aqjoins a vehicular way, and the 
walking surfaces are not separated by curbs, 
railings, or other elements between the pedes-
trtan areas and vehicular areas, the boundruy 
between the areas shall be defined by a con-
tinuous detectable warning which ts 36 in 
(915 mm) wide, complying with 4.29.2. 

4.29.8 Detectable Wamlngs at 
Reflectm, Poo ... The edges of reflecting 
pools shall be protected by railings, walls, 
curbs, or detectable warnings complying 
with 4.29.2. 

4.29. 7 Standardization. (Reserved). 

4.30 Slpage. 

4.30.1 * General. Stgnage required to be 
accessible "by 4.1 shall comply with the 
applicable provisions of 4.30. 

4.30.2* Character Proportion. Letters and 
numbers on signs shall have a width-to-height 
ratio between 3:5 and 1: 1 and a stroke-width-
to-hclght ratio between 1 :5 and 1: 10. 

Appendix IV 

4.29 Detectable Wamlngs 

4.30.3 Character llefght. Characters and 
numbers on signs shall be sized according to 
the viewing distance.from which they are to 
be read. The mtntmwn height ts measured using 
an upper case X. Lower case characters are 
penn.ttted. 

Be41ht Aboue lffnfmum 
Ffnbh.ed Floor Character Height 

Suspended or PrQjected 3 in. (75 mm) 
Overhead tn mtnimwn 

compliance with 4.4.2 

4.30.4* Ral8ed and Brailled Characters 
and Pictorial SJpnbol Signs 
(Pictograms). Letters and numerals shall be 
raised l / 32 in, upper case. sans serif or simple 
serif type and shall be accompanied with Grade 
2 Brallle. Ra.tscd characters shall be at least 
5/8 in (16 mmJ high, but no higher than 2 in 
(50 mm). Ptctogra1n c; shall be accompanied by 
the equivalent verbal , fr ·scrtptton placed directly 
below the pictogram. The border dtmenston of 
the pictogram shall be 6 tn (152 mm) minimum 
in height 

4.30.5* Finish and Contrast. The charac· 
ters and background of signs shall be eggshell. 
matte. or other nDn-glare ftntsh Characters and 
symbols shall contrast with their background 
- either light characters on a dark background 
or dark characters on a light background. 

4.30.6 Mounting Location and Height. 
Where permanent id.entfftcatton ts providedfor 
rooms and spaces. signs shall be installed on 
the wall ac1Jacent to the latch side of the door. 
Where there ts no wall space to the latch side 
of the door, Including at double leqf doors, 
signs shall be placed on the nearest a.4Jacent 
walL Mounting height shall be 60 in r 1525 mm) 
above theflrushjl.oor to the centerline of the 
stgn. Mounting locatlonfor such sigrlage shall 
be so that a person may approach within 3 tn 
(76 mmJ of stgnage without encountering pro-
truding objects or st.andJng within the swing 
of a door. 

4.30. 7* S71Dbola of AcceulbWty. 

( l) Facllittes and elements required to be 
identified as accessible by 4.1 shall use the 
international symbol of accessibility. The 
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4.308tpa&e 

(a) 
Proportions 

International Symbol of Accessibility 

(b) 
Display Conditions 

International Symbol of ,I\, _. - :>ibility 

1111111111 
11111111 

1111111111 
(c) 

International TDD Symbol 

(d) 
International Symbol of Access for Hearing Loss 

fig. 43 
International Symbols 
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symbol shall be displayed as shown In 
Ftg. 43(a) and (b). 

(2) Volume Control. Telephones. Telephones 
required to have a volume control by 4.l.3(17)(b) 
shall be fdentUled by a s1gn oontainlng a depic-
tion of a telephone handset with rad.tattng sound 
waves. 

(3) Text Telephones. Text telephones required 
by 4.1.3 (l 7)(c) shall be Identified by the tntema-
ttonal TDD symbol (Ffg 43{c)). In addition. if a 
factltty has a public text telephone, dlrecttonal. 
sign.age fndJcattng the location of the nearest 
text telephone shall be placed acl/acent to all 
banks of telephones which do not contain a text 
telephone. Such dtrecttonal slgnage shall include 
the tntemattonal TDD symbol. lf afaclltty has no 
banks of telephones, the dlrecttonal slgnage 
shall be provided at the entrance (e.g., In a 
building directory). 

(4) Asststtve Listening Systems. In assembly 
areas where permanently Installed asststtve 
listening systems are required by 4.l.3(19)(b) 
the avaUabUtty of such systems shall be tdentt-
fted with slgnage that includes the lntemattonal 
symbol of access for heartng loss (Ftg 43(d)). 

4.30.8* nluminatfon .Leuels. (Reserved). 

4.S 1 Telephones. 

4.31.1 General. PubUc telephones required 
to be accessible by 4.1 shall comply with 4.31. 

4.31.2 Clear noor or Ground Space. A 
clear floor or ground space at least 30 In by 
48 In (760 mm by 1220 nun) that allows 
either a forward or parallel approach by a 
person using a wheelchair shall be provided 
at telephones (see Ftg. 44). The clear floor or 
ground space shall comply with 4.2.4. Bases, 
enclosures, and fixed seats shall not impede 
approaches to telephones by people who use 
wheelchairs. 

4.31.3* llountlnt Belibt. The highest 
operable part of the telephone shall be within 
the reach ranges specifted in 4.2.5 or 4.2.6. 

4.31.4 Protruding Objects. Telephones 
shall comply with 4.4. 
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4.31 Telephones ( 
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4.31.5 Hearing Aid Compatible and 
Volume Control Telephones Required 
b114.J. 

nonnaJ.. shall be provided in accordance with 
4.1.3. lf an automatic reset ts provided then 
18 dhA may be exceeded. 

(1) Telephones shall be hearl:ng aid 
compattble. 

(2) Volume controls, capable of a minimum 
of 12 dhA and a maximum of 18 dhA above 

4.31.6 Control8. Telephones shall have 
pushbutton controls where service for such 
equipment is available. 
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4.32 Fixed or Built-in Seat.mi and Table• 

4.31. 7 Telephone Boob. Telephone books, 
If provided. sh a11 he located in a position that 
complies with th£,· reach ranges specffted. in 4.2.5 
and 4.2.6. 

4.31.8 Corel Length. The cord from the 
telephone to the handset shall be at least 
29 in (735 mm) long. 

4.31.9* Text Telephones Required 
by 4.1. 

( 1) Text telephones used wtth a pay telephone 
shall be permanently ajftxed. within. or a4Jacent 
to. the telephone enclosure. if an acoust1c cou-
pler ts used. the telephone cord shall be suffi-
ciently long to allow connection qf the text 
telephone and the telephone receiver. 

(2) Pay telephones designed to accommodate 
a portable text telephone shall be equipped wtth 
a shelf and an electrical outlet within or a4Ja-
cent to the telephone enclosure. 1lt.e telephone 
handset shall be capable qf betng placed.flush 

. on the sw:face of the shelf. 7l1e shelf shall be 
1 capable of accommodartng a text telephone and 

shall have 6 in (152 mm) mintmum vertical clear-
ance in the area where the text telepfwne ts to 
be placed .. 

(3) EquttKllenl f actli.tatton may be provided. 
For example. a port.able text telephone may be 
made available in a lwtel at the regtstration 
desk ifU ts ava.Uable on a 24 -lwur basts for 
use with nearby public pay teleplwnes. In thts 
instance, at least one pay teleplwne shall 
comply with paragraph 2 of thts section. In 
addition. if an acoust1c coupler ts used. the 
telephone handset cord shall be s4/ftctently long 
so as to allow cormectton of the text teleplwne 
and the telephone receiver. Dtrectional stgnage 
shall be provided. and shall comply wtth 4.30. 7. 

4.32 Fixed or Built-in Seating and 
Tables. 

4.32.1 Minimum Number. Fixed or built-in 
seating or tables required to be accessible by 
4.1 shall comply with 4.32. 

4.32.2 Seat!n&. If seating spaces for people 
in wheelchairs arc provided atjbred tables or 
counters. clear floor space complying with 
4.2.4 shall be provided. Such clear floor space 

ADA Accessibility Guidelines 

shall not overlap knee space by more than 
19 in (485 mm) (see Fig. 45). 

4.32.3 Knee Cleanncea. If seating for 
people in wheelchairs ts provided at tables or 
counters, knee spaces at least 27 in (685 mm) 
high. 30 in (760 mm) wide. and 19 in (485 mm) 
deep shall be provided (see Fig. 45). 

4.32.4• Hel&ht of Tabla or Counten. 
The tops of accessible tables and counters shall 
be from 28 in to 34 in (710 mm to 865 mm) 
above the finish floor or ground. 

4.33 Assembly Areas. 

4.33.1 Minimum Number. Assembly and 
associated areas requtred to be accessible by 
4.1 shall comply with 4.33. 

4.33.2• Size of Wheelchair Locations. 
Each wheelchair location shall provide mini-
mum clear ground or floor spaces as shown 
in Fig. 46. 

4.33.3• Placement of Wheelchair 
Locations. Wheelchair areas shall be an inte-
gnil part of any fixed seating plan and shall be 
provtded. so as to provtde people wtth physical 
dtsabUtttes a cfwice of admtsston prices and 
lines of sight comparable to those for members 
of the general public. They shall adjoin an 
accessible route that also seives as a means 
of egress in case of emergency. At least one 
compantonft.xed seat shall be provided next to 
each wheelchair sealing area. When the seating 
capactty e.xr:eeds 300, wheelchatr spaces shall 
be provided. tn more than one location. Readily 
removable seats may be installed in wheelchatr 
spaces when the spaces are not required to 
accommodate wheelchair users. 

EXCEPIJON: Accessible vtewtng positions may 
be clusteredfor bleachers. balconies, and other 
areas having stght lines that require slopes of 
greater than 5 percent Equtval.ent accessible 
vtewtng positions may be located on levels 
having accessible egress. 

4.33.4 Surface.. The ground or floor at 
wheelchair locations shall be level and shall 
comply with 4.5. 
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4.33 Auembly Areas ( 
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4.34 Automated Teller llacblnes 

4.33.5 Ace- to Performmc Area. 
An accessible route shall connect wheelchair 
seating locatlons with pcrfonnmg areas, Includ-
ing stages. arena floors. dressing rooms, locker 
rooms, and other spaces used by performers. 

4.33.8* Placement of U.tenlnC 879tems. 
If the listening system provided scives indi-
vidual fixed scats, then such scats shall be 
located within a 50 ft ( 15 m) viewing distance 
of the stage or playing area and shall have a 
complete view of the stage or playing area. 

4.33. 7• T7Pe9 of U.tem•na 879tems. 
Asststive listening systems (ALS) are intended 
to augment starulard public address and audio 
systems by prov#dtng signals which can be re-
ceived dtrectly by persons with special receivers 

or their own heartng aids and which eUmtnate or 
filter background noise. The type of asststtve 
listening system appropriate for a parttcular 
appllcattnn. depends on the characteristics of 
the setting, the nature of the program. and the 
intended audience. Magnetic tnd.ucttnn. loops, 
lrifra-red and radio.frequency systems are types 
oflistenJng systems which are appropriate for 
vartous applJcatlDn.s. 

4.34 Automated Teller Machines. 

4.34.1 General. Each machine required to be 
accessible by 4.1.3 shall be on an accessible 
route and shall comply with 4.34. 

4.34.2 Controls. Controls for user acttva.tton 
shall comply with the requirements of 4.27. 

4.34.3 Clearances and Reach Range. 
Free standing or bullt-tn unUs not having a clear 

space under them shall comply with 4.27.2 and 
4.27.3 and prouldefor a paraHel approach and 
both aforward and side reach to the untt allDw· 
tng a person tn a wheelchatr to access the 
controls and dispensers. 

4.34.4 Equipment for Persons with 
Vision Impairments. Instructtnn.s and aH 
triformattonfor use shall be made accessible to 
and Independently usable by persons with 
vision tmpatnnents. 
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4.3lJ Dressing and Fitting Rooms. 

4.35.l General. Dresstng and.fttttng rooms 
required. to be accessible by 4. l shall comply 
with 4.35 and shall be on an accessible route. 

4.35.2 Clear Floor Space. A clear jlDor 
space aHowtng a person using a wheelchair to 
make a 180-degree tum shall be provided. tn 
every accessible dressing room entered through 
a swinging or sl#dtng door. No door shall swing 
into any part of the tumtng space. Turning space 
shall not be required. tn a prtvate dressing room 
entered. through a cilrtatned open.tno at least 
32 tn (815 mm} wide if clear jlDor space comply· 
tng with secttnn. 4.2 renders the dressing room 
usable by a person using a wheelchair. 

4.35.3 Doons. AU doors to accessible dressing 

rooms shall be tn compliance with section 4.13. 

4.35.4 Bench. Every accessible dressing 
room shall have a 24 tn by 48 tn (610 nun by 
1220 mmJ bench.fixed to the waU alono the 
longer dimension. The bench shall be mounted 
17 tn to 19 tn (430 nun to 485 mm) above the 

flntshjlDor. Clear jlDor space shall be provided 
alongside the bench to allow a person using a 
wheelchair to make a parallel transfer onto the 
bench. The structural strength of the bench and 
attachments shall comply with 4.26.3. Where 
tnstalled tn coryunctton with showers, swimming 

pools, or other wet locattnn.s, water shall not 
accumulate upon the surface of the bench and 
the bench shall have a slip-resistant surface. 

4.35.5 Mirror. Where mirrors are prov#ded. tn 
dressing rooms of the same use, then tn an 
accessible dressing room. afuU·length mirror, 
measuring at least 18 tn wide by 54 tn high 
(460 mm by 1370 mm}, shall be mounted tn a 
position qffording a vtew to a person on the 
bench as well as to a person tn a standing 
posUton. 

NCYl"E: Sections 4. 1. 1 through 4.1. 7 and 
sections 5 through 10 are different from ANSI 
Al 17 .1 in their entirety and arc printed in 
standard type. 
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@J RESTAlJRANTS AND 
CAFETERIAS. 

5.1 • General. Except as specified or modi-
fied fn this section, restaurants and cafeterias 
shall comply with the requirements of 4.1 to 
4.35. Where flxcd tables (or d1n1ng counters 
where food ts consumed but there ls no service) 
are provided, at least 5 percent, but not less 
than one. of the flxcd tables (or a portion of 
the dtn1ng counter) shall be accessible and 
shall comply with 4.32 as required fn 4.1.3(18). 
In establlshments where separate areas are 
designated for smoking and non-smoking 
patrons. the required number of accessible 
fixed tables (or counters) shall be propor-
tionally distributed between the smoking and 
non-smoking areas. In new construction, and 
where practicable 1n alterations, accessible 
fixed tables (or counters) shall be distributed 
throughout the space or facility. 

5.2 Counters and Bars. Where food or 
drink ls served at counters excecdfng 34 fn 
(865 mm) fn height for consumption by cus-
tomers seated on stools or standing at the 
counter, a portion of the main counter which 
ts 60 fn ( 1525 mm) 1n length mlnlmum shall 
be provided 1n compliance with 4.32 or service 
shall be available at accessible tables within 
the same area. 

36mln 
91!5 

Fig. 53 
Food Serolce Lines 
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5.0 Resta11111D.ta and Cafeterias 

5.3 Accen Aisle•. All accessible fixed 
tables shall be accessible by means of an 
access aisle at least 36 1n (915 mm) clear 
between parallel edges of tables or between 
a wall and the table edges. 

5.4 Dln.lng Areas. In new construction, all 
d1n1ng areas, including ratscd or sunken dining 
areas, loggias. and outdoor seating areas, shall 
be accessible. In non-elevator buildings, an 
accessible means of vertical access to the 
mezzanine ts not required under the following 
conditions: 1) the area of mezzanine seating 
measures no more than 33 percent of the area 
of the total accessible seating area; 2) the same 
services and decor are provided 1n an acces-
sible space usable by the general public; and. 
3) the accessible areas are not restricted to 
use by people with disabilities. In alterations, 
accessibility to raised or sunken dining areas. 
or to all parts of outdoor seating areas ls not 
required provided that the same services and 
decor are provided 1n an accessible space 
usable by the general public and are not 
restrtcted to use by people with disabilities. 

5.5 Food Service Line•. Food service 
lines shall have a mlnlmum clear width of 
36 tn (915 mm). with a preferred clear width 
of 42 in ( 1065 mm) to allow passage around a 
person using a wheelchair. Tray slides shall be 
mounted no higher than 34 1n (865 mm) above 
the floor (sec Fig. 53). If self-service shelves 
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6.0 Medical care FacWtle• 

are provided, at least 50 percent of each type 
must be within reach ranges specified in 4.2.5 
and 4.2.6. 

5.6 Tableware and Condiment Areas. 
Self-selVice shelves and dispensing devices 
for tableware. dlshware. condiments. food 
and beverages shall be installed to comply 
with 4.2 (see Fig. 54). 

5. 7 Raised Platforms. In banquet rooms 
or spaces where a head table or speaker·s 
lectern Is located on a raised platform, the 
platform shall be accessible in compliance 
with 4.8 or 4.11. Open edges of a raised plat-
form shall be protected by placement of tables 
or by a curb. 

5.8 Vending Machines and Other 
Equipment. Spaces for vending machines 
and other equipment shall comply with 4.2 
and shall be located on an accessible route. 

5.9 Quiet Areas. (Reseived). 

I 81 MEDICAL CARE L FACILITIES. 

6.1 General. Medical care facilities included 
in this section are those in which people re-
ceive physical or medical treatment or care and 
where persons may need a~lstance in respon-
ding to an emergency and where the period of 
stay may exceed twenty-four hours. In addition 
to the requirements of 4.1 through 4.35, medi-
cal care facilities and buildings shall comply 
with 6. 

(1) Hospitals - general purpose hospitals. 
psychiatric facilities, detoxiflcatlon facilities -
At least 10 percent of patient bedrooms and 
toilets, and all public use and common use 
areas are required to be designed and con-
structed to be accessible. 

(2) Hospitals and rehabilitation facilities 
that specialize in treating conditions that affect 
mobility, or units within either that specialize 
in treating conditions that affect mobility - All 
patient bedrooms and toilets, and all public 
use and coDllllon use areas are required to be 
designed and constructed to be accessible. 
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(3) Long term care facilities. nursing homes 
- At least 50 percent of patient bedrooms 
and toilets. and all public use and common 
use areas are required to be designed and 
constructed to be accessible. 

(4) Alterations to patient bedrooms. 

(a) When patient bedrooms are being added 
or altered as part of a planned renovation of an 
entire wing. a department. or other discrete 
area of an existing medical facillty. a percent-
age of the patient bedrooms that are being 
added or altered shall comply with 6.3. The 
percentage of accessible rooms provided shall 
be consistent with the percentage of rooms 
required to be accessible by the applicable 
requirements of 6.1( 1), 6.1(2), or 6.1(3). until 
the number of accessible patient bedrooms in 
the facility equals the overall number that 
would be required 1f the facility were newly 
constructed. (For example. if 20 patient bed-
rooms are being altered in the obstetrics 
department of a hospital. 2 of the altered rooms 
must be made accessible. If. within the same 
hospital, 20 patient bedrooms are being altered 
in a unit that specialJzcs in treating mobillty 
impairments. all of the altered rooms must be 
made accessible.) Where toilet/bath rooms are 
part of patient bedrooms which are added or 
altered and required to be accessible. each 
such patient toilet/bathroom shall comply 
with 6.4. 

(b) When patient bedrooms are being added 
or altered individually. and not as part of an 
alteration of the entlrc area. the altered patient 
bedrooms shall comply with 6.3, unless either. 
a) the number of accessible rooms provided in 
the department or area containing the altered 
patient bedroom equals the number of acces-
sible patient bedrooms that would be required 
if the percentage reqqirements of6.l(l). 6.1(2). 
or 6.1 (3) were applied to that department or 
area: or b) the number of accessible patient 
bedrooms in the facillty equals the overall 
number that would be required 1f the facillty 
were newly constructed. Where toilet/bath-
rooms are part of patient bedrooms which 
are added or altered and required to be acces-
sible, each such toilet/bathroom shall comply 
with 6.4. 
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6.2 Entrancec. At least one accessible 
entrance that complies with 4.14 shall be 
protected from the weather by canopy or 
roof overhang. Such entrances shall incorpo-
rate a passenger loading zone that complies 
with 4.6.6. 

6.3 Patient Bedrooms. Provide accessible 
patient bedrooms in compliance with 4. 1 
through 4.35. Accessible patient bedrooms 
shall comply with the following: 

(1) Each bedroom shall have a door that 
complies with 4.13. 

EXCEPllON: Entry doors to acute care hospi-
tal bedrooms for in-patients shall be exempted 
from the requirement in 4.13.6 for maneuver-
ing space at the latch Side of the door if the 
door is at least 44 in (1120 mm) wide. 

(2) Each bedroom shall have adequate space 
to provide a maneuvering space that complies 
with 4.2.3. In rooms with 2 beds, it is prefer-
able that this space be located between beds. 

(3) Each bedroom shall have adequate 
space to provide a mtnimum clear floor space 
of 36 in (915 mm) along each side of the bed 
and to provide an accessible route complying 
with 4.3.3 to each side of each bed. 

6.4 Patient Toilet Rooms. Where toilet/ 
bath rooms are provided as a part of a patient 
bedroom, each patient bedroom that is required 
to be accessible shall have an accessible toilet/ 
bath room that complies with 4.22 or 4.23 and 
shall be on an accessible route. p BUSINESS AND 

MERCANTU,,E. 

7 .1 General. In additlon to the requirements 
of 4.1 to 4.35, the design of all areas used for 
business transactions with the public shall 
comply with 7. 

Appendix IV 

7.0 Buslneu and Mercantile 

7.2 Sales and Service Counters, 
Teller\VlndoW8,IDformatlon 
Counters. 

( 1) In department stores and miscellaneous 
retail stores where counters have cash registers 
and are provided for sales or distribution of 
goods or services to the public. at least one of 
each type shall have a portion of the counter 
which ls at least 36 in (915 mm) in length with 
a maximum height of 36 in (915 mm) above the 
finish floor. It shall be on an accessible route 
complying with 4.3. The accessible counters 
must be dispersed throughout the building or 
facility. In alterations where it ls technically 
infeasible to provide an accessible counter, an 
auxiltary counter meeting these requirements 
may be provided. 

(2) At ticketing counters. teller stations in 
a bank, registration counters in hotels and 
motels, box office ticket counters, and other 
counters that may not have a cash register 
but at which goods or services are sold or 
distributed. either: 

(1) a portion of the main counter which 
ts a mtnimum of 36 in (915 mm) in length 
shall be provided with a maximum height of 
36 in (915 mm); or 

(ii) an awdliary counter with a maximum 
height of 36 in (915 mm) in close proximity to 
the main counter shall be provided; or 

(ill) equivalent facilitation shall be pro-
vided (e.g .• at a hotel registration counter. 
equivalent facilitation might consist of: 
( 1) provtston of a folding shelf attached to the 
main counter on which an indMdual with 
disabilities can wrtte. and (2) use of the space 
on the Side of the counter or at the concierge 
desk, for handing materials back and forth) . 

All accessible sales and service coun-
ters shall be on an accessible route complying 
with 4.3. 

(3)• Assisttve Listening Devices. (Resctved) 
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8.0Ubrarlu 

7 .s• Check-out Alalea. 

(1) In new construction, accessible check-out 
aisles shall be provided in conformance with 
the table below: 

Total Check-out 
A181-of 

Baell .,...,. 

1-4 
5-8 
8-15 

over 15 

llhdmam Number 
of Mcinalbl• 

Check-out Al8l• 
(of eacla deelp) 

l 
2 
3 

3, plus 20% of 
additional aisles 

EXCEPTION: In new construction, where the 
selling space is under 5000 square feet, only 
one check-out aisle Is required to be accessible. 

EXCEPTION: In alterations, at least one check-
out aisle shall be accessible in facilities under 
5000 square feet of selling space. In facilities 
of 5000 or more square feet of selling space, 
at least one of each design of check-out aisle 
shall be made accessible when altered until 
the number of accessible check-out aisles of 
each design equals the number required in 
new construction. 

Examples of check-out aisles of different 
·design· Include those which are specifically 
designed to serve different functions. Different 
·destgn· 1nc1udes but is not limited to the 
following features - length of belt or no belt: or 
permanent stgnage designating the aisle as an 
express lane. 

(2) Clear aisle width for accessible check-out 
aisles shall comply with 4.2.1 and maximum 
adjoining counter height shall not exceed 38 in 
(965 mm) above the ftnlsh floor. The top of the 
Up shall not exceed 40 in (1015 mm) above the 
finish floor. 

(3) Stgnage Identifying accessible check-out 
aisles shall comply with 4.30. 7 and shall be 
mounted above the check-out aisle in the same 
location where the check-out number or type of 
check-out is displayed. 

7 .4 Security Bollards. Any device used 
to prevent the removal of shopping carts from 
store premises shall not prevent access or 
egress to people in wheelchairs. An alternate 
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entry that is equally convenient to that 
provided for the ambulatory population is 
acceptable. 

I s. j LmRARIES. 

8.1 General. In addition to the require-
ments of 4.1 to 4 .35, the design of all public 
areas of a library shall comply with 8. includ-
ing reading and study areas, stacks, reference 
rooms, reserve areas, and special facilitles or 
collections. 

8.2 Readln8 and Study Areas. At least 
5 percent or a m1n1mum of one of each element 
of fixed seating, tables, or study carrels shall 
comply with 4.2 and 4.32. Clearances between 
fixed accessible tables and between study 
carrels shall comply with 4.3. 

8.3 Check-Out Areas. At least one lane at 
each check-out area shall comply with 7.2(1). 
Any traffic control or book security gates or 
turnstiles shall comply with 4.13. 

8.4 C&rd Cata101• and :ua,a&tne 
Displays. Minimum clear aisle space at 
card catalogs and magazine displays shall 
comply with Fig. 55. Maximum reach height 
shall comply with 4.2, with a height of 48 in 
( 1220 mm) preferred irrespective of approach 
allowed. 

8.5 Stacb. Minimum clear aisle width 
between stacks shall comply with 4.3, with a 
m1n1mum clear aisle width of 42 in ( 1065 mm) 
preferred where possible. Shelf height in stack 
areas is unrestricted (see Fig. 56). 
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9.0 Acceulble Tranalent Lodging 

~ ACCESSIBLE TRANSIENT LODGING. 

( 1) Except as specified tn the special techni-
cal provisions of this section, accessible tran-
sient lodging shall comply with the applicable 
requirements of 4.1 through 4.35. Transient 
lodging Includes facilities or portions thereof 
used for sleeping accommodations, when not 
classed as a medical care facility. 

9.1 Hotels, Motels, Inns, Boarding 
Houses, Dormitories, Resorts and 
Other Similar Places of Transient 
Lodgjng, 

9.1.1 General. All public use and common 
use areas are required to be designed and 
constructed to comply with section 4 
(Accessible Elements and Spaces: Scope 
and Technical Requirements). 

EXCEPTION: Sections 9. 1 through 9.4 do 
not apply to an establishment located within 
a building that contains not more than five 
rooms for rent or hire and that is actually 
occupied by the proprietor of such establish-
ment as the residence of such proprietor. 

9.1.2 Accessible Units, Sleeping Rooms, 
and Suites. Accessible sleeping rooms or 
suites that comply with the requirements of 
9.2 (Requirements for Accessible Units, Sleep-
ing Rooms. and Suites) shall be provided in 
conformance with the table below. In addi-
tion, 1n hotels, of 50 or more sleeping rooms 
or suites, additional accessible sleeping rooms 
or suites that Include a roll-In shower shall 
also be provided in conformance with the table 
below. Such accommodations shall comply 
with the requirements of 9.2, 4.21. and Figure 
57(a) or (b). 
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( 9.1.S Sleeplnl AccommodatloD9 for PenoD9 with Hearing lmpalrmenta 
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Fig. 57 

( 
Roll-in Shower with Folding Seat 

Number of Acceulble Roome with and suites that comply with 9.3 (Visual Alarms. 

Room• Room• Roll-In Showen Notification Devices, and Telephones) shall be 
provided in conformance with the following 

1 to 25 1 table: 
26 to 50 2 
51 to 75 3 1 Number of Acceulble 
76 to 100 4 1 Elementa Elementa 

101 to 150 5 2 
151 to 200 6 2 1 to 25 1 

201 to 300 7 3 26 to 50 2 

301 to 400 8 4 51 to 75 3 

401 to 500 9 4 plus one for each 76 to 100 4 
additional 100 101 to 150 5 

over400 151 to 200 6 

501 to 1000 2% of total 201 to 300 7 

1001 and over 20 plus 1 for 30i to 400 8 
each 100 401 to 500 9 
over 1000 501 to 1000 2% of total 

1001 and over 20 plus 1 for 
each 100 over 1000 

9.1.S Sleeplnl AccommodatloD9 for 
PersoD9 with BeariDC Impalrmenta. 
In addition to those accessible sleeping rooms 
and suites required by 9.1.2, sleeping rooms 
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9.2 Requirement. for Acceulble Unlta, Sleepm, Roolll8 and Suites ( 

9.1.4 c•a•e11 of Sleeplna 
AccommodatloD.8. 

( 1) In order to provide persons with dis-
abilities a range of options equivalent to those 
available to other persons served by the facility. 
sleeping rooms and suites required to be acces-
sible by 9.1.2 shall be dispersed among the 
various classes of sleeping accommodations 
available to patrons of the place of tra."lSient 
lodging. Factors to be considered include room 
size, cost. amenities provided. and the number 
of beds provided. 

(2) Equlvalent Facilitation. For purposes 
of this section. it shall be deemed equivalent 
facilitation if the operator of a facility elects to 
llmlt construction of accessible rooms to those 
intended for multiple occupancy, provided that 
such rooms are made available at the cost of 
a Single-occupancy room to an individual with 
disablllties who requests a stngle-occupancy 
room. 

9.1.5. AlteratlOD.8 to Acceulble Units, 
Sleeplq ROOID8, Ulcl Suite•. When sleep-
ing rooms are being altered in an existing 
facility. or portion thereof, subject to the 
requirements of this section, at least one 
sleeping room or suite that complies with the 
requirements of 9.2 {Rt:qutrements for Acces-
sible Units, Sleeping Rooms, and Suites) shall 
be provided for each 25 sleeping rooms. or 
fraction thereof, of rooms being altered until 
the number of such rooms provided equals the 
number required to be accessible with 9.1 .2. 
In addition. at least one sleeping room or suite 
that complies with the requirements of 9.3 
(Visual Alarms, Notlflcatlon Devices. and 
Telephones) shall be provided for each 25 
sleeping rooms, or fraction thereof. of rooms 
being altered until the number of such rooms 
equals the number required to be accessible 
by 9.1.3. 

9.2 Requlrementa for Accessible Units, 
Sleeplq Rooma and Suites. 

9.2.1 General. Units. sleeping rooms, and 
suites required to be accessible by 9.1 shall 
comply with 9.2. 

9.2.2 Minimum Requirement.. An acces-
sible unit, sleeping room or suite shall be on an 

accessible route complying with 4.3 and have 
the following accessible elements and spaces. 

(1) Accessible sleeping rooms shall have a 
36 in (915 nun) clear width maneuvering 
space located along both sides of a bed, except 
that where two beds are provided. this require-
ment can be met by provtdlng a 36 in (915 mm) 
wide maneuvering space located between the 
two beds. 

(2) An accessible route complying with 4.3 
shall connect all accessible spaces and ele-
ments, including telephones. within the unit, 
sleeping room. or suite. This ls not intended to 
require an elevator in multl-story units as long 
as the spaces identified in 9.2.2(6) and (7) are 
on accessible levels and the accessible sleeping 
area is suitable for dual occupancy. 

(3) Doors and doorways designed to allow 
passage into and within all sleeping rooms. 
suites or other covered units shall comply 
with 4.13. 

(4) If fixed or built-in storage facilities such 
as cabinets. shelves, closets. and drawers are 
provided in accessible spaces. at least one of 
each type provided shall contain storage space 
complying with 4.25. Additional storage may 
be provided outside of the dimensions required 
by4.25. 

(5) All controls in accessible units. sleeping 
rooms. and suites shall comply with 4.27. 

(6) Where provided as part of an accessible 
unit, sleeping room, or suite, the following 
spaces shall be accessible and shall be on an 
accessible route: 

(a) the living area. 

(b) the dlnlng area. 

(c) at least one sleeping area. 

(d) patios, terraces, or balconies. 

EXCEPilON: The requirements of 4.13.8 
and 4.3.8 do not apply where it ls necessary to 
util17.e a higher door threshold or a change in 
level to protect the integrity of the unit from 
wind/water damage. Where this exception 
results in patios, terraces or balconies that are 
not at an accessible level. equivalent facilitation 
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9.S Visual Alarms, Notlflcatlon Devlcm and Telephone• 

shall be provided. (E.g .. equivalent facilitation 
at a hotel patio or balcony mtght constst of 
providing ratsed decking or a ramp to provide 
accessibility.) 

(e) at least one full bathroom (i.e .. one 
with a water closet. a lavatory. and a bathtub 
or shower). 

en if only half baths are provided. at least 
one half bath. 

(g) carports. garages or parking spaces. 

(7) Kitchens. Kitchenettes. or Wet Bars. 
When provided as accessory to a sleeping room 
or suite. kitchens. kitchenettes. wet bars. or 
similar amenities shall be accessible. Clear 
floor space for a front or parallel approach to 
cabinets. counters. sinks, and appliances shall 
be provided to comply with 4.2.4. Countertops 
and sinks shall be mounted at a maximum 
height of 34 in (865 mm) above the floor. At 
least fifty percent of shelf space in cabinets or 
refrigerator /freezers shall be within the reach 
ranges of 4.2.5 or 4.2.6 and space shall be 
designed to allow for the operation of cabinet 
and/ or appliance doors so that all cabinets 
and appliances are accessible and usable. 
Controls and operating mechanisms shall 
comply with 4.27. 

(8) Sleeping room accommodations for 
persons with hearing impairments required by 
9.1 and complying with 9.3 shall be provided 
in the accessible sleeping room or suite. 

9.3 Visual Alanna, Notlftcatlon 
Devices and Telephones. 

9.3.1 General. In sleeping rooms required 
to comply with thts section. auxiliary visual 
alanns shall be provided and shall comply with 
4.28.4. Vtsual notification devices shall also be 
provided In units. sleeping rooms and suites to 
alert room occupants of incoming telephone 
calls and a door knock or bell. Notification 
devices shall wn be connected to auxiliary 
visual alarm signal appliances. Permanently 
installed telephones shall have volume controls 
complying with 4.31.5; an accessible electrical 
outlet within 4 ft (1220 mm) of a telephone 
connection shall be provided to facilitate the 
use of a text telephone. 

9.3.2 Equivalent Facllltatlon. For pur-
poses of thts section. equivalent facilitation 
shall include the installation of electrical 
outlets (including outlets connected to a 
facillty's central alarm system) and telephone 
wiring in sleeping rooms and suites to enable 
persons with hearing impairments to utilize 
portable vtsual alarms and communication 
devices provided by the operator of the facility. 

9.4 Other Sleeping Rooms and 
Suites. Doors and doorways designed to allow 
passage into and within all sleeping units or 
other covered units shall comply with 4.13.5. 

9.5 Transient Lodgl.ng in Homeless 
Shelters, Halfway Houses, Transient 
Group Homes, and Other Social 
Service Establishments. 

9.5.1 New Construction. In new construc-
tion all public use and common use areas are 
required to be designed and constructed to 
comply with section 4. At least one of each type 
of amenity (such as washers. dryers and simi-
lar equipment installed for the use of occu-
pants) in each common area shall be accessible 
and shall be located on an accessible route to 
any accessible unit or sleeping accommodation. 

EXCEPTION: Where elevators are not provided 
as allowed in 4.1.3(5). accessible amenities are 
not required on inaccessible floors as long as 
one of each type is provided in common areas 
on accessible floors. 

9.5.2 Alterations. 

(1) Social servtce establishments which are 
not homeless shelters: 

(a) The provisions of 9. 5 .3 and 9.1.5 shall 
apply to sleeping rooms and beds. 

(b) Alteration of other areas shall be con-
ststent with the new construction provisions 
of9.5.l. 

(2) Homeless shelters. If the following ele-
ments are altered. the following requirements 
apply: 
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APPENDIX 

This appendix contains materials of an advi-
sory nature and provides additional lnfonnation 
that should help the reader to understand the 
m1nimum requirements of the guidelfnes or to 
design buildings or facilfties for greater accessi-
bility. The paragraph numbers correspond to 
the sections or paragraphs of the guideltne to 
which the material relates and are therefore 
not consecutive (for example, A4.2. l contains 
additional infonnation relevant to 4.2.1). Sec-
tions of the guidelfnes for which additional 
material appears in this appendix have been 
indicated by an asterisk. Nothing in this appen-
dix shall in any way obviate any obligation to 
comply wUh the requirements of the guidelines 
itself. 

A2.2 Equivalent Facilitation. Speciffc 
examples of equivalentfacilttation are found in 
the following sections: 

4 . I.6(3)(c) 
4.31.9 
7.2 

9 .1.4 

9.2.2(6)(d) 

Elevators in Alterations 
Text Telephones 
Sales and Service 
Counters, Teller Windows. 
Information Counters 
Classes of Sleeping 
Accommodations 
Requirements for Accessible 
Units, Sleeping Rooms. and 
Suites 

A4.l.l Application. 

A4.1.1(3}Areas Used Only by Employees 
as Work Areas. Where there are a series of 
individual work stations of the same type (e.g .. 
laboratories, service counters, ticket booths). 
596, but not less than one, of each type of work 
statton should be constructed so that an tndt-
vidual wUh dtsabUtties can maneuver wUhin 
the work stations. Rooms housing individual 
o.ffices in a typical o.ffice buUdJng must meet the 
requirements of the guidelfnes concerning doors, 
accesstble routes, etc. but do rwt need to allow 
for maneuvering space around individual desks. 
Mod.iffcattons required to permit maneuvering 
within the work area may be accomplished as 
a reasonable accommodation to individual 
employees with disabllities under nue I of the 
ADA. Consideration should also be given to 
placing shelves in employee work areas at a 

Appendix IV 

Appendlle ( 

corwentent height.for accesstbUtty or installing 
commerctally available shelving that ts a4Just-
able so that reasonable accommodations can 
be made in the future. 

If work stations are made accessible they 
should comply wUh the applicable provtstons 
of 4.2 through 4.35. 

A4.J.2 Accessible Sites and Exterior 
Facilities: New Construction. 

A4.1.2(5le} Valet Parking. Valet parking is 
not always usable by tndtviduals wUh disabUi-
ttes. For tnstance, an tndtvtd.u.al may use a type 
of vehicle controls that render the regular con-
trols inoperable or the driver's seat in a van may 
be removed. In these situations, another person 
COT111Dt park the vehicle. It is recommended that 
some self-parking spaces be provided at valet 
parktngfacUtttesfor individuals whose vehicles 
cannot be parked by another person and that 
such spaces be located on an accessible route 
to the entrance ofthefacUtty. 

A4.l .3 Accessible Buildings: New 
Construction. 

A4.1.3(ts} Only full passenger elevators are 
covered by the accessibUtty provisions of 4.10. 
Materials and equipment hoists, .freight. eleva-
tors not intendedfor passenger use. dumbwatt· 
ers, and construction elevators are not covered 
by these guidelfnes. If a buUding is exempt.from 
the elevator requirement, it ts not necessary to 
provide a plaifonn lift or other means of vertical 
access in lieu of an elevator. 

Under Exception 4, plaiform lifts are allowed 
where existing conditions make ti impractical 
to tnstall a ramp or elevator. Such condtttons 
generally occur where it is essential to provide 
access to small ratsed or lowered areas where 
space may rwt be available for a rwnp. Ex-
amples include, but are not ltmtted to. ratsed 
pharmacy plaiforms, commercfal o.ffices raised 
above a sales jl.oor, or rad.to and news booths. 

A4.1.3(9} Supervised automatic sprinkler 
systems have buUt in signals for monitoring 
features of the system such as the opening and 
closing of water control valves, the power sup-
plies for needed pumps, water tank levels, and 
for indicating conditions that wUl tmpafT the 
satisfactory operation of the sprinkler system. 

( 

( 
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A4.2 Space Allowance• and Reach Ranae• 

Because of these monitoring features. super-
vised automatic sprtnkler systems have a high 
level of satisfactDry performance and response 
tD fire condftfDns. 

A4.1.3(1 OJ If an odd nwnber of drinking 
fountains ts provided on a.floor, the requirement 
in 4.l.3{10)(b) may be met by rounding down 
the odd number tD an even number and calcu-
lating 5<Yl6 of the even number. When more than 
one drtnkingfountatn on a.floor ts required to 
comply wtth.4.15, tlwsefountatns should be 
dispersed tD allow wheelchair users convenient 
access. For example. in a large factltty such as 
a conventton center that has water fountains at 
several locattons on a.floor, the accessible water 
fowttains should be l.ocated so that wheelchair 
users do not have tD travel a greater distance 
than other people tD use a drinking fountain. 

A4.1.3(1 7Xb} In addition tD the requirements of 
section 4.1.3( 1 7)(b), the installatton of additional 
volume controls ts encouraged.. Volume controls 
may be installed on any telephone. 

A4.1.3(19XaJ Readily removable or folding 
seating wttts may be installed in lieu of provid-
ing an open space for wheelchair users. Folding 
seating wttts are usually two fixed seats that 
can be easily folded intD a.fixed center bar tD 
allow for one or two open spaces for wheelchair 
users when necessary. Tilese units are more 
easily adapted than removable seats which 
generally require the seat tD be removed in 
advance by the factltty management 

Either a sign or a marker placed on seating with 
removable or folding arm rests ts required by 
this sectton.. Consideration should be givenfor 
ensuring ident.iflcatton of such seats in a dark-
ened theater. For example, a marker which 
contrasts (ltgh1 on dark or dark on ltght) and 
which also re.fleets ltgh1 could be placed on the 
side of such seating so as to be visible in a 
ltghled audttortwn and also tD re.fleet ltgh1.from 
ajlashltghL 

A4.1.6 Accessible Buildings: 
Alterations. 

A4.1.6(1XhJ When an entrance ts being 
altered. it ts preferabl.e that those entrances 
being altered be made accessible tD the extent 
feasible. 

ADA Accessibility Guidelines 

A4.2 Space Allowance• and Reach 
Ranges. 

A4.2. l Wheelchair PaAaae Width. 

( 1) Space Requirements for Wheelchairs. 
Many persons who use wheelchairs need a 
30 in (760 mm) clear opening width for door-
ways. gates. and the like, when the latter are 
entered head-on. If the person is unfamiliar 
with a building. if competing traffic is heavy. 
if sudden or frequent movements are needed, 
or if the wheelchair must be turned at an 
opening, then greater clear widths are needed. 
For most situations. the addition of an inch of 
leeway on either side ts sufficient. Thus, a 
minimum clear width of 32 in (815 mm) will 
provide adequate clearance. However. when 
an opening or a restriction in a passageway is 
more than 24 in (610 mm) long, it is essentially 
a passageway and must be at least 36 in 
(915 mm) wide. 

(2) Space Requirements for Use of Walking 
Aids. Although people who use walking aids 
can maneuver through clear width openings 
of 32 in (815 mm). they need 36 in (915 mm) 
wide passageways and walks for comfortable 
gaits. Crutch Ups. often extending down at a 
wide angle, are a hazard in narrow passage-
ways where they might not be seen by other 
pedestrians. Thus, the 36 in (915 mm) width 
provides a safety allowance both for the person 
with a disability and for others. 

(3) Space Requirements for Passing. Able-
bodied persons in winter clothing, walking 

I 

-----------------------__j_ 
Fig.Al 

Minimum Passage Width for One Wheelchair 
and One Ambulatory Person 
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78m;n 
1985 

.... ....... ...... . .. 

Flg.A2 
Space Needed for Smooth a-Tum In a Wheelchair 

l 
r desk arm 

!lllL ____ -- -;-

NOTE: Footrests may extend further for tall people 

Flg.A3 
Dimensions of Adult-Sized Wheelchairs 

Appendix IV 

A4.2 Space Allcnraaces and R•ch Ranges ( 

straight ahead with arms swtnglng, need 
32 In (815 mm) of width, which includes 2 In 
(50 nun) on either side for sway, and another 
1 In (25 mm) tolerance on either side for clear-
ing nearby objects or other pedestrians. AJmost 
all wheelchair users and those who use walk-
ing aids can also manage within this 32 In 
(815 mm) width for short distances. Thus, two 
streams of traffic can pass In 64 In ( 1625 mm) 
In a comfortable flow. Sixty Inches (1525 nun) 
provides a mtnJmum width for a somewhat 
more restricted flow. If the clear width is less 
than 60 In (1525 mm), two wheelchair users 
will not be able to pass but w1ll have to seek 
a wider place for passing. Forty-eJght inches 
( 1220 nun) is the minJmum width needed for 
an ambulatory person to pass a nonambu-
latory or semi-ambulatory person. Within 
this 48 tn (1220 mm) width, the ambulatory 
person will have to twist to pass a wheelchair 
user, a person with a service animal. or a 

t t 

CD .. 
l-.=t:=~~~tt=-:::r-:~t 
0) ~ 

t t 
Fig. A3 (a) 
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A4.S Acceulble Route 

semi-ambulatory person. There will be little 
leeway for swaying or missteps (sec Ffg. Al). 

A4.2.S Wheelcbalr TumlD& Space. 
1l1ese guidelines specify a m1n1mum space of 
60 in (1525 mm) diameter or a 60 in by 60 in 
(1525 mm by 1525 mm) T-shaped space for a 
pivoting 180-degree turn of a wheelchair. This 
space ls usually satisfactory for turning 
around, but many people will not be able to 
tum without repeated tries and bumping into 
surrounding objects. The space shown in 
Fig. A2 will allow most wheelchair users to 
complete U-turns without difilculty. 

A4.2.4 Clear noor or Ground Space for 
Wheelchaln. The wheelchair and user shown 
in Fig. A3 represent typical dimensions for a 
large adult male. The space requirements in 
this guideline are based upon maneuvering 
clearances that will accommodate most wheel-
chairs. Fig. A3 provides a uniform reference for 
design not covered by this guideline. 

A4.2.tJ & A4.2.6 Reach. Reach ranges for 
persons seated in wheelchairs may be further 
clarified by Fig. A3(a). 1l1ese drawings approxi-
mate in the plan view the irifonnation shown in 
Fig. 4, 5, and 6. 

A4.3 Accessible Route. 

A4.3. l General. 

( 1) Travel Distances. Many people with 
mobility impairments can move at only very 
slow speeds: for many, traveling 200 ft (61 m) 
could take about 2 minutes. This assumes a 
rate of about 1.5 ft/s (455 mm/s) on level 
ground. It also assumes that the traveler 
would move continuously. However, on trips 
over 100 ft (30 m), disabled people are apt to 
rest frequently. which substantially increases 
their trip times. Resting periods of 2 minutes 
for every 100 ft (30 m) can be used to estimate 
travel times for people with severely llmlted 
stamina. In inclement weather. slow progress 
and restJ.ng can greatly increase a disabled 
person's exposure to the elements. 

(2) Sites. Level. indirect routes or those with 
running slopes lower than 1:20 can sometimes 
provide more convenience than direct routes 
with maximum allowable slopes or with ramps. 

ADA Accessibility Guidelines 

cane range 

······· 

. .. ... 
. · .· ... 

··· ... 

I 

~ 

.. . 

..... 
Fig.A4 

Cane Technique 

i 
1 

A4.3.10 Egress. Because people with dis-
abilities may vlslt, be employed or be a resident 
in any building. emergency management plans 
with specillc provisions to ensure their safe 
evacuation also play an essential role in fire 
safety and llfe safety. 

A4.3.l l .3 Stairway Width. A 48 inch 
( 1220 mm) wide extt stairway ts needed t.o 
allow assisted. evacuation {e.g .. carrying a 
person in a wheelchair) wUhou.t encroaching 
on the exit path for ambulatory persons. 
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A4.3.11.4 TwcHuau Communication. It 1s 
essential that emergency commWUcatton not be 
dependent on votce communtcattons alone be· 
cause the sqfety of people with hearing or 
speech tmpatnnents could beJeopardlzec:L The 
visible stynal requirement could be satfsfted 
with something as simple as a button tn the 
area of rescue assistance that lights, tndicattng 
that help Is on the way, when the message Is 
answered at the potnt of entry. 

A4.4 ProtrucUne Objects. 

A4.4. l General. Service animals are trained 
to recogruze and avoid hazards. However, most 
people with severe impainncnts of vision use 
the long cane as an aid to mobility. The two 
principal cane techniques are the touch tech-
nique, where the cane arcs from side to side 
and touches points outside both shoulders: 
and the diagonal technique, where the cane 
is held in a stationary position diagonally 
across the body with the cane tip touching or 
just above the ground at a point outside one 
shoulder and the handle or grip extending to 
a point outside the other shoulder. The touch 
technique is used primarily in uncontrolled 
areas, while the diagonal technique is used 
pr1marily in certain limited, controlled, and 
fmniliar environments. Cane users are often 
trained to use both techniques. 

Potcntlal hazardous objects arc noticed only 
if they fall within the detection range of canes 
(see Fig. A4). Visually impaired people walking 
toward an object can detect an overhang if 
its lowest surface is not higher than 27 in 
(685 mm). When walking alongside protruding 
objects, they cannot detect overhangs. Since 
proper cane and service animal techniques 
keep people away from the edge of a path or 
from walls, a slfght overhang of no more than 
4 in ( 100 mm) is not hazardous. 

A4.5 Ground and noor Surfaces. 

A4.5. l General. People who have dW'fcuJ.ty 
walking or maintaining balance or who use 
crutches, canes. or walkers, and those with 
restricted gaits are particularly sensitive to 
slipping and tripping hazards. For such people, 
a stable and regular surface is necessary for 
safe walking, particularly on stairs. Wheel-
chairs can be propelled most easily on surfaces 
that are hard, stable, and regular. Soft loose 
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surfaces such as shag carpet, loose sand or 
gravel, wet clay, and trregular surfaces such 
as cobblestones can slgnJficantly impede 
wheelchair movement. 

Slip resistance is based on the frictional force 
necessary to keep a shoe heel or crutch Up 
from slipping on a walking surface under 
conditions likely to be found on the surface. 
While the cJunamic coefficient offrictiDn during 
walktng varies tn a complex and non-WU.Jann 
way, the~ coefficient of friction. which can 
be measured tn seveml ways. provides a close 
approximation of the slip resistance of a surface. 
Contrary to popular belJef, some slippage Is 
necessaw to walktng, especially for persons 
with restricted gaits; a truly "non-slip· surface 
could not be negotiated. 

The Occupattonal Sqfety and Health Admtnt-
stmtiDn recommends that walktng surfaces 
have a static coejftdent of friction of 0.5. A 
research prq/ect sponsored by the Architectural 
and TransportatiDn Barriers Compliance Board 
(Access Board) conducted tests with persons 
with dfsabUU:tes and concluded that a higher 
coejftctent of frlctiDn was needed by such per-
sons. A static coejftctent of frictiDn of 0.6 Is 
recommendedfor accessible routes and 0.8 
for ramps. 

It Is recognized. that the coejftctent of fricttDn 
varies considerably due to the presence of 
contaminants, water, jlDor .finishes, and other 
factors not under the control of the designer or 
butlder and not subject to design and construc-
tion guidelines and that compliance would be 
dt[flcul.t to measure on the building stte. Never-
theless, many common butldtng materials 
suitable for jlDortng are now labeled with Infor-
mation on the static coejftctent of frictJDn. While 
it may not be possible to compare one product 
directly with another, or to guarantee a con-
stant measure. builders and designers are 
encouraged to specify materials with appropri-
ate values. As more products tnclude tnfonna-
tiDn on slip resistance, Improved wiifonntty tn 
measurement and specfficatton Is likely. The 
Access Board's advisory guidelines on Slip 
Resistant Surfaces provides additional infor-
mation on this suJ:?ject. 

Cross slopes on walks and ground or floor 
surfaces can cause considerable difllculty tn 
propelltng a wheelchair in a straight line. 

( 
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A4.5.3 Carpet. Much more needs to be done 
in developing both quantitative and qualitative 
criteria for carpet1ng (I.e •• problems assoctat.ed 
with texture and weave need to be studied). 
However. certain functional characteristics 
are well established. When both carpet and 
padding are used. It ts desirable to have mtn1-
mum movement (preferably none) between the 
floor and the pad and the pad and the carpet 
which would allow the carpet to hump or warp. 
In heavily trafficked areas, a thick. soft (plush) 
pad or cushion, particularly in combination 
with Jong carpet pile, makes It difficult for 
indMduals In wheelchairs and those with 
other ambulatory disabilities to get about 
Ftnn carpeting can be achieved through 
proper selection and combination of pad and 
carpet. sometimes with the el1mlnatton of the 
pad or cushion. and with proper installation. 
Carpeting designed with a weave that causes a 
ztg-zag effect when wheeled across ts strongly 
discouraged.. 

A4.6 Parklni and Pu•enger Loading 
Zone•. 

A4.6.S ParklllC Spacet1. The increasing use 
of vans with side-mounted lifts or ramps by 
persons with dtsabUttles has necesstt.ated some 
revisions tn spetjftcattonsfor parldng spaces 
and a4Jacent access aisles. The typt.cal acces-
sible parking space ts 96 tn (2440 nun) wide 
with an a4Jacent 60 tn (1525 nun) access aisle. 
However. this atsle does not penntt lljts or 
ramps to be deployed and still leave roomfor 
a person using a wheelchair or other mobUtty 
aid to extt the lift platform or ramp. In tests 
conducted with actual lift/ van/ wheelchair 
combinations, (under a Board-sponsored 
Accessible Parking and Locu:lJn(J Zones PrQ/ect) 
researchers found that a space and aisle total-
ing almost 204 tn (5180 nun) wide was needed 
to deploy a lift and ex1t conuentenUy. The "van 
accesstbi.e" parking space required by these 
gutdeltnes provides a 96 tn (2440 nun) wtde 
space wUh a 96 tn (2440 mm) acflacent access 
aisle which ts just wtde enough to maneuver 
and exttfrom a stde mounted lift. if a 96 tn 
(2440 nun) access atsle ts placed between 
two spaces, two ·van accessible" spaces are 
created. Alternatively, if the wide access aisle 
ts provided at the end of a row (an area often 
unusecQ, tt may be possible to provide the 
wide access aisle without addittonal space 
(see Flg. A5(a)). 
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A sign ts needed to alert van users to the pres-
ence of the wider aisle. but the space ts not 
tntended to be restricted only to vans. 

•Universal" Parktng Space Design. An altema-
ttve to the provtston of a percentage of spaces 
with a wtde aisle, and the associated need to 
include addJtiDnal stgnage. ts the use of what 
has been called the "universal" parking space 
dR-0 1-·.;-: . , rr·!~ ·' 1-lic; <!estgn. QJl accessible spaces 

• ·U ··· l J2 In ::.1,';<:,0 ,'; .:•; wide with a 60 tn 
(1525 mmJ access at.sit: tsee Ftg. A5(b)J. One 

2440 1525 2440 2440 

252 min 
6400 

(a) 
Van Accessible Space at End Row 

......................................................... 
0 D 

m 
0 

~ 
a c::::J 0 c::::::J c::::::J a i::=J a 0 0 
a a a a D 0 a 0 0 

~ D D a a D 0 
D 0 ~ a 
a D a 

60 60 
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3350 1525 3350 3350 1525 

324 min 
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(b) 
Universal Parking Space Design 

Fig. AS 
Parking Space Alternatives 
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advantage to this design ts that no addtt1onal 
sfgrulge ts needed because all spaces can 
accommodate a van wtth a side-mounted lVl or 
ramp. Also, there ts no competition between cars 
and vans for spaces since all spaces can accom-
modate either. FUrt.hermore, the wider space 
permits vehicles to park to one side or the other 
wtthtn the 132 tn (3350 nun) space to allow 
persons to exit and enter the vehicle on either 
the driver or passenger side, alt.hough. iJ1. s1 ,me 
cases. this would require exiting lN ·entering 
wtt.hout a marked access aisle. 

An essential constderatlonfor any destgn ts 
havtng the access aisle level with the parking 
space. Since a person with a dtsabUtty, using 
a lVl or ramp, must maneuver wtthtn the access 
aisle, the aisle cannot include a ramp or sloped 
area. The access aisle must be connected to an 
accessible route to the appropriate accessible 
entrance of a building or factltty. The parking 
access aisle must etther blend wtth the acces-
sible route or have a curb ramp complying wtth 
4. 7. Such a curb ramp opening must be located 
wtthtn the access aisle boundaries, not wtthtn 
the parking space boundaries. Urifortunately, 
many factUttes are designed wtth a ramp that 
ts blocked when any vehicle parks tn the acces-
sible space. Also. the required dimensions of the 
access aisle cannot be restricted by planters, 
curbs or wheel stops. 

A4.6.4 Silna&e. Signs designating parking 
places for disabled people can be seen from a 
driver's seat 1f the signs are mounted high 
enough above the ground and located at the 
front of a parking space. 

A4.6.l5 Vertical Clearance. High-top vans, 
which dJsabled people or transportation ser-
vices often use, require higher clearances in 
parking garages than automobiles. 

A4.8 Ramps. 

A4.8. l General. Ramps are essential for 
wheelchair users 1f elevators or llfts are not 
available to connect different levels. However, 
some people who use walking aids have diffi-
culty with ramps and prefer stairs. 

A4.8.2 Slope and Rlee. Ramp slopes be-
tween 1:16 and 1:20 are preferred. The ability 
to manage an incline is related to both its 
slope and Us length. Wheelchair users with 
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A4.8Ramps 

disabllities affecting their anns or with low 
stamina have serious difilculty using inclines. 
Most ambulatory people and most people who 
use wheelchairs can manage a slope of 1: 16. 
Many people cannot manage a slope of 1: 12 for 
30 ft (9 m). 

A4.8.4 Landinp. Level landings are essen-
tial toward matnt.atntng an aggregate slope that 
complies wtth these guidelines. A ramp landing 
that ts not level causes tndlvtduals using wheel-
chairs to ttp backward or bottom out when the 
ramp ts approached 

A4.8.IJ Handralle. The requirements for 
stair and ramp handrails in this guideline are 
for adults. When children are principal users 
in a building or facility. a second set of hand-
rails at an appropriate height can assist them 
and aid in preventing accidents. 

A4.9 Stairs. 

A4.9.1 Minimum Number. Only tntertor 
and exterior stairs connecting levels that are 
not connected by an elevator. ramp, or other 
accessible means of vertical access have to 
comply wUh 4.9. 

A4.10 Elevators. 

A4.10.6 Door Protectl"Ye and Reopenlng 
Device. The required door reopening device 
would hold the door open for 20 seconds if the 
doorway remains obstructed. After 20 seconds, 
the door may begin to close. However, 1f de-
signed in accordance with ASME Al 7.1-1990. 
the door closing movement could still be 
stopped 1f a person or object exerts sufficient 
force at any point on the door edge. 

A4.10. 7 Door and Signal Timing for Hall 
cau.. This paragraph allows variation in the 
location of call buttons, advance time for warn-
ing signals. and the door-holding period used 
to meet the time requirement. 

A4.10.12 C&r Controls. Industry-wide 
standardization of elevator control panel design 
would make all elevators s1gn.1ficantly more 
convenient for use by people with severe visual 
impairments. In many cases, 1t w1ll be possible 
to locate the highest control on elevator panels 
within 48 in (1220 mm) from the floor. 
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A4. l l Platform Uft8 (Wheelchair LCftsJ 

A4.10.13 C&r Po91tlon Indlcaton. A spe-
cial button may be provided that would activate 
the audible sJgnal within the given elevator only 
for the desired trip, rather than maintalnhlg 
the audible signal ID constant operation. 

A4.10.14 Emeqenq Communlcatlou. 
A device that requires no handset ls easier to 
use by people who have dtftlculty reaching. 
Also, small handles on handset compartment 
doors are not usable by people who have 
dfl1lculty grasping. 

Ideally, emergency two-way comnumtcatlDn 
systems should provide both voice and visual 
display tntercommuntcatton so that -persons 
wUh hearing tmpairments and persons with 
vtston tmpairments can receive triformatton 
regardtng the status of a rescue. A voice tnter-
communtcatton system cannot be the only 
means of communication because U ts not 
accessible to people with speech and hearing 
tmpalrments. While a voice tntercommuntcatton 
system ts not required. at a mtnimwn. the 
system should. provide both an audio and 
visual tndtcatlDn that a rescue ts on the way. 

A4. l l Platform Lifts (Wheelchair 
Lifts}. 

A4.ll.2 Other Requirements. Inclined. 
stairway chalrltfls, and inclined and vertical 
plat.form lifts (wheelchair lifts) are available 
for short-distance, vertical transportation of 
people with disabilities. Care should be taken 
in selecting lifts as some ltfls are not equally 
suit.able far use by both wheelchair users and 
semi-ambulatory Individuals. 

A4.l 2 Windows. 

A4.l2.l General. Windows tntended to be 
o-perated. by occupants tn accessible spaces 
should comply with 4.12. 

A4.l2.2 Window Hardware. Windows 
requtrtng pushing, pulling, ar llft.lng to open (far 
example. double-hung, sliding. or casement and 
awning unUs without cmnlcs) should require no 
mare than 5 lbf (22.2 NJ to open or close. Locks, 
cranks, and other window hardware should 
comply with 4.27. 
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A4.13 Doon. 
A4.13.8 Tbresbold9 at Doonra)'S. Thresh-
olds and suiface height changes in doorways 
are particularly inconvenient for wheelchair 
users who also have low stamina or restric-
tions in arm movement because complex 
maneuvering ls required to get over the level 
change while operating the door. 

A4.13.9 Door Banlware. Some disabled 
persons must push against a door with their 
chair or walker to open it. Applied ldckplates 
on doors with closers can reduce required 
maintenance by withstanding abuse from 
wheelchairs and canes. To be effecttve, they 
should cover the door width, less approxi-
mately 2 in (51 mm), up to a height of 16 in 
(405 mm) from its bottom edge and be cen-
tered across the width of the door. 

A4.13.10 Door CIOMn. Closers with de-
layed action features give a person more time 
to maneuver through doorways. They are par-
ticularly useful on frequently used interior 
doors such as entrances to toilet rooms. 

A4.13. l l Door OpenlDC Force. Although 
most people with disabilities can exert at least 
5 lbf (22.2N), both pushing and pulling from a 
stationary position. a few people with severe 
disabilities cannot exert 3 lbf (13.13N). Al-
though some people cannot manage the allow-
able forces in this guideline and many others 
have dlfflculty. door closers must have certain 
mlnimum closing forces to close doors satlsfac-
tortly. Forces for pushing or puWng doors open 
are measured with a push-pull scale under the 
following conditions: 

( 1) Hinged doors: Force applied perpen-
dicular to the door at the door opener or 30 in 
(760 mm) from the hinged side. whichever is 
farther from the hinge. 

(2) Sliding or folding doors: Force applied 
parallel to the door at the door pull or latch. 

(3) AppUcation of force: Apply force gradually 
so that the applied force does not exceed the 
resistance of the door. In h1gh-rise buildings, 
air-pressure dlfierenUals may require a modlfl-
cation of this specillcaUon in order to meet the 
functional intent. 
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A4. US Drlnldn& Fountains and Water Coolers ( 

A4.13.12 Automatic Doon and Power-
A8alated Doon. Sliding automatic doors do 
not need guard rails and are more convenient 
for wheelchair users and visually impaired 
people to use. If slowly opening automatic 
doors can be reactivated before their closing 
cycle Is completed, they will be more conve-
nient in busy doorways. 

18-30 18 
455-780 455 

Takes transfer position, swings Removes armresl transfers. 
footrest out of the way, sets 
brakes. 

A4.15 Drinking .Fountains and 
Water Coolers. 

A4.18.2 Spout Height. Tum drinktngfowi· 
ta.ills, nwunted side by side or on a single post, 
are usable by people with dtsablllttes and 
people who find U dtfficult to bend over. 

:4 

Moves wheelchair out of the Positions on toilet, releases 
way, changes position (some brake. 
people fold chair or pivot it 
90° to the toilet) . 

(a) 
Diagonal Approach 

1 
Takes transfer position. removes 
armresl sets brakes. 
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Transfers. 

(b) 
Side Approach 

Fig. A6 
Wheelchair Transfers 

August 1991 

3 
Positions on toilet 
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A4.16 Water CloHta 

A4.18 Water Cloaeu. 

A4.18.S Bellbt. Height preferences for 
toilet seats vary considerably among disabled 
people. Higher seat heights may be an advan-
tage to some ambulatory disabled people, but 
arc often a disadvantage for wheelchair users 
and others. Toilet seats 18 In (455 mm) htgh 
seem to be a reasonable compromise. Thick 
seats and filler rtngs arc available to adapt 
standard fixtures to these requirements. 

A4.18.4 Grab Ban. Ftg. A6(a) and (b) show 
the diagonal and side approaches most com-
monly used to transfer from a wheelchair to a 
water closet. Some wheelchair users can trans-
fer from the front of the toilet while others use 
a 90-degrce approach. Most people who use the 
two additlonal approaches can also use either 
the diagonal approach or the side approach. 

A4.18.5 nuab Controls. Flush valves and 
related plumbing can be located behind walls 
or to the side of the toilet, or a toilet seat lid 
can be provided If plumbing fittings arc directly 
behind the toilet scat. Such designs reduce the 
chance of Injury and imbalance caused by 
leaning back against the fittings. Flush controls 
for tank-type toilets have a standardized 
mounting location on the left side of the tank 
(facing the tank). Tanks can be obtained by 
special order wtth controls mounted on the 
rtght side. If admin1strattve authorities require 
flush controls for flush valves to be located In a 
position that conflicts with the location of the 
rear grab bar, then that bar may be split or 
shifted toward the wide side of the toilet area. 

A4. l 7 Toilet Stalla. 

A4.17.3 Size and Arrangement. This 
section requires use of the 60 in ( 1525 mmJ 
st.andard stall {Figure 30(a)) and permtts the 
36 in (915 mm) or 48 in ( 1220 mm) wide alter-
nate stall (Figure 30(b)) only in alterattons where 
provision of the standard. stall ts technically 
trifeastble or where local plumbtng codes prohlbU 
reduction in the number of ftxtures. A standard 
stall provides a clear space on one side of the 
water closet to enable persons who use wheel-
chairs to perform a side or diagonal transfer 
from the wheelchair to the water closet. How-
ever, some persons with disabUUtes who use 
mobility aids such as walkers. canes or crutches 
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are better able to use the two parnll.el grab bars 
in the 36 in (915 mm) wide alternate stall to 
achieve a standing position. 

In large toilet rooms, where stx or more toilet 
stalls are provtded. tt ts therefore required. that 
a 36 in (915 mm) wide stall wtth parnll.el grab 
bars be provided tn qcfdtHm to the standard 
stall required. in new construction. The 36 tn 
(915 mmJ width ts necessary to achieve proper 
use of the grab bars: wider stalls would position 
the grab bars too far apart to be easQy used 
and narrower stalls would posiUDn the grab 
bars too close to the water closet. Since the stall 
ts prlmartly Intended.for use by persons ustng 
canes, crutches and walkers, rather than wheel-
chairs, the length of the stall could be conven-
tional. The door, however, must swing outward 
to ensure a usable space for people who use 
crutches or walkers. 

A4. l 7.5 Doon. To make it easier for wheel-
chair users to close toilet stall doors, doors can 
be provided with closers, spring hinges, or a 
pull bar mounted on the inside surface of the 
door near the hinge side. 

A4.19 Lavatories and llirron. 

A4.19.8 lllrron. lfmlrrors are to be used by 
both ambulatory people and wheelchair users, 
then they must be at least 7 4 In (1880 mm) 
high at their topmost edge. A single full length 
mirror can accommodate all people, Including 
children. 

A4.21 Shower Stalls. 

A4.2 l. l General. Shower stalls that are 
36 In by 36 In (915 mm by 915 mm) wide 
provide additional safety to people who have 
difficulty malntalnJng balance because all grab 
bars and walls are within easy reach. Seated 
people use the walls of361n by 36 In (915 mm 
by 915 mm) showers for back support. Shower 
stalls that arc 60 In ( 1525 mm) wide and have 
no curb may increase usability of a bathroom 
by wheelchair users because the shower area 
provides additional maneuvering space. 

A4.22 Toilet Rooms. 

A4.22.3 Clear Floor Space. In many small 
facUUtes. stngle-user restrooms may be the only 

Thompson Publishing Group, Inc. August 1991 App. IV • Page 253 

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 229 of 251



ADA Accessibility Guidelines 

factltttes provided.for aU butldlng users. In 
additton. the gutdeUnes aUow the use Qf 
•untsex" or 'Jamlly• accessible toilet rooms tn 
alterations when technical. tnfeasibtltty can be 
demonstrated. Experience has slwwn that the 
provtston of accessible •untsex• or single-user 
restrooms ts a reasonable way to provide access 
for wheelchair users and any attendants, 
espedally when attendants are Qf the opposite 
sex. Since these fadlttles have proven so useful, 
U ts often considered advantageous to tnstaU a 
•untsex" toilet room tn new facilities tn addition 
to making the multt-staU restrooms accessible, 
espectally tn slwpptng malls. large audttortwns, 
and convention centers. 

Ftgure 28 (section. 4.16) provides mtntmwn clear 
floor space dimensions for toilets tn accessible 
·unisex" toilet rooms. 1l1e dotted lines designate 
the mtntmwn clear floor space, depend.Ing on 
the direction of approach. required for wheel-
chair users to transfer onto the water closet. 
1l1e dtmenstons of 48 tn ( 1220 mm) and 60 tn 
(1525 mm), respectively, correspond to the 
space requlredfor the two common transfer 
approach.es utilized by wheelchair users 
(see Fig. AB). It ts tmportant to keep tn mind that 
the placement of the lavatory to the Immediate 
side Qf the water closet wUl preclude the side 
approach transfer Ulustrated tn Figure A6(b). 

I 
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A4.22 Toilet Rooms 

To accommodate the side transfer, the space 
acflacent to the water closet must remain clear 
of obstructtonfor 42 tn (1065 mm) from the 
centerline of the toilet (Figure 28) and the lava-
tory must not be located wllhtn this clear space. 
A turning circle or T-tum. the clear floor space 
at the lavatory. and maneuvering space at the 
door must be constd.ered when detenntntng the 
possible waU l.ocatt.ons. A prtvacy latch or other 
accessible means of ensuring prtvacy durtng use 
should be provided. at the door. 

RECOMMENDATIONS: 

1. In new constructton. accessible single-user 
restrooms may be desirable tn some sUuattons 
because they can accommodate a wide variety 
of butlding users. However, they cannot be used 
tn lieu of making the multt-staU toilet rooms 
accessible as required. 

2. Where strict compllance to the guidelines for 
accessible toUetfadlttles ts technlcaUy infeasible 
tn the alteration of extsttng factltttes, accessible 
·unisex" toilets are a reasonable altemattve. 

3. In designing accessible single-user restrooms. 
the provtstons of adequate space to aUow a side 
transfer will provide accommodation to the 
largest number of wheelchair users. 

- ' 
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Fig. A7 
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A4.23 Bathroo .... , Batlalq Facllltla, and Shower Rooms 

A4.23 Bathrooma, Bathln& Jl'acllltlee, 
and Shower Rooma. 

A4.23.3 Clear rloor Space. Figure A 7 
shows two possible cori/lQuratlons of a totlet 
room wUh a roll-tn shower. The specfftc shower 
shown Is designed toftJ. exactly wtthJn the 
dimensions of a standard bathtub. Stnce the 
shower does not have a lip, the j1Dor space can 
be used.for required maneuvering space. This 
would penntt a toUet room to be smaller than 
would be pennU.ted wUh a bathtub and stUl 
provide enoughfloor space to be considered 
accessible. This deston can provide accesstbQtty 
tnfacfltttes where space ts at a premtum (Le., 
hotels and medical carefacUttfes). The alternate 
roll-tn shower (Fig. 57b) also provides su..tJktent 
roomfor the 'T-twn" and does not require 
plwnbtng to be on more than one wall. 

A4.23.9 lledlclne cabinet.. Other alter-
natives for storing medical and personal care 
items are very useful to disabled people. 
Shelves, drawers, and floor-mounted cabinets 
can be provided within the reach ranges of 
disabled people. 

(a) 
Forward Reach Possible 

A4.28 llandralla, Grab Ban, and Tub 
and Shower Seate. 

A4.28.1 General. Many disabled people rely 
heavily upon grab bars and handrails to main-
tain balance and prevent serious falls. Many 
people brace their forearms between supports 
and walls to glve them more leverage and 
stability in malntalning balance or for llfting. 
The grab bar clearance of 1-1 /2 in (38 nun) 
required in this guideline is a safety clearance 
to prevent injuries resulting from arms slipping 
through the openings. It also provides adequate 
gripping room. 

A4.28.2 Sise uul Spact.ni of Grab Ban 
and Bandralla. This speclflcatlon allows for 
alternate shapes of handrails as long as they 
allow an opposing grip similar to that provided 
by a circular section of 1-1/4 in to 1-1/2 in 
(32 mm to 38 mm). 

A4.27 Controls and Operating 
.lfechanfsms. 

A4.27.3 Height. Fig. AB.further illustrates 

(b) 
Side Ruch Posslbie 

Fig. AB 
Control Reach Umlt.atlons 
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mandatory and advisory conb"ol. mounting 
height proutslons for typical equipment 

Electrlcal receptacles Installed to serve tnd1-
vldual appliances and not Int.ended.for regular 
or frequent use by butldtng occupants are not 
required to be mounted within the spetjfied 
reach ranges. Examples would be receptacles 
installed specffical1y for wall-mounted clocks. 
refrtgerators, and microwave ovens. 

A4.28 Alarms. 

A4.28.2 Audible Alanna. Audible emergency 
signals must have an intensity and frequency 
that can attract the attention of individuals 
who have partial hearing loss. People over 60 
years of age generally have diftlculty perceiving 
frequencies higher than 10,000 Hz. An alarm 
signal which has a per1Ddlc element to tts signal, 
such as single stroke bells (clang-pause-clang· 
pause), hi-low (up-doum-up-down) andfast 
whoop (on-off-on-a.DJ are best Avoid continuous 
or reverberating tones. Select a signal whlch has 
a sound characterized by three or four clear 
tones without a great deal of "notse• tn between. 

A4.28.3 Vl9ual Alanna. The specifications in 
this section do not preclude the use of zoned or 
coded alarm systems. 

A4.28.4 Amdlla"1" Alanma. Locating visual 
emergency alanns in rooms where persons who 
are deaf may work or reside alone can ensure 
that they will always be warned when an 
emergency alarm ts activated. To be effective, 
such devices must be located and oriented so 
that they will spread s1gnals and reflec!:ions 
throughout a space or raise the overall light 
level sharply. HowePer, utsual alarms alone are 
not necessartly the best means to alert sleepers. 
A study conducted by Underwriters Laboratory 
(UI.J concluded that ajlashJng light more than 
seven ttmes brighter was required (l l 0 candela 
v. 15 candela. at the same distance) to awaken 
sleepers as was needed to alert awake subjects 
tn a normal daytime tHumtnated room. 

For hotel and other rooms where people are 
likely to be asleep, a signal-activated vibrator 
placed between mattress and box spring or 
under a ptllDw was found by UL to be much 
more effective tn alerting sleepers. Many read.Uy 
avatlahle devices are sound-activated so that 
they could respond to an alarm clock, clock 

Appendix IV 

A4.28 Alarms ( 

radio, wake-up telephone call or room smoke 
detect.or. Activation by a butJ.dtng alann system 
can either be accomplished by a separate circuit 
actwattng an audH.ory alarm whlch would. tn 
tum. trigger the vibrator or by a signal transmit-
ted through the ordlnary 110-oolt outlet n-ans-
mtsston of signals through the power line ts 
relatively stmple and ts the basis of common. 
iRexpenstve remote light control systems sold in 
many department and electronic stores for lwme 
use. S&-called •wtreless• intercoms operate on 
the same prtncipaL 

A4.29 Detectable Warnings. 

A4.29.2 Detectable warnm,. OD Walldng 
Surfaces. 111.e material used to provide con-
trast slwuld contrast by at least 7C116. Contrast 
in percent ts determined by: 

Contrast= /{B1 - B 2 J/B1} x 100 

where B 1 =light reflectance value (I.RV} of the 
lighter area 
and B 2 = light reflectance value (I.RV} of the 
darker area. 

Note that in any application both white and 
black are nePer absolute: thus, B 1 never equals 
l 00 and B 2 ts always greater than 0. 

A4.30 Slg:nage. 

A4.30. l General. In building complexes 
where finding locations independently on a 
routine basts may be a necessity (for example, 
college campuses). tactile maps or prerecorded 
instructions can be very helpful to visually 
Impaired people. Several maps and auditory 
instructions have been developed and tested 
for specific applications. The type of map or 
instructions used must be based on the infor-
mation to be communicated, which depends 
highly on the type of buildings or users. 

Landmarks that can easily be distinguished 
by visually iinpatred individuals are useful as 
orientation cues. Such cues include changes 
in illumination level, bnght colors. unique 
patterns, wall murals, location of special 
equipment or other architectural features. 

Many people with disabilities have liinitations 
in movement of their heads and reduced 
peripheral vision. Th us. stgnage positioned 
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perpendicular to the path of travel is easiest for 
them to notice. People can generally dlstlnguish 
sJgnage within an angle of 30 degrees to either 
side of the centerlines of their faces without 
moving their heads. 

A4.30.2 Character Proportion. The legibil-
ity of printed characters is a function of the 
viewing distance. character height. the ratio of 
the stroke width to the height of the character. 
the contrast of color between character and 
background. and print font. The sJze of charac-
ters must be based upon the intended viewing 
distance. A severely nearsighted person may 
have to be much closer to recogntze a character 
of a gtven size than a person with normal visual 
acuity. 

A4.30.4 Raised and Brailled Characters 
and Pictorial Symbol Signs 
{Pictograms}. The standard dimensions for 
literary Brallle are as follows: 

Dot diameter .059 in. 

Inter-dot spacing . 090 in. 

Horizontal separation 
between cells .241 in. 

Vertical separation 
between cells .395 in. 

Raised borders around signs i:ontatning raised 
characters may make them confusing to read 
unless the border Ls set far away from the 
characters. Accessible stgnage wllh descripttve 
materials about publlc bulld.tngs, monwnents, 
and objects of cultural tnterest may rwt provide 
sufflctently detalled and meantngful triformatton. 
lnterprettve guides, audio tape devices, or other 
methods may be more elfectfJ.Je tn presenting 
such tnformatton. 

A4.30.3 Finish and Contrast. An eggshell 
finish { .J 1 to 19 degree gloss on 60 degree 
glosstmeter) ts recommended. Research tndi-
cates that signs are more legible for persons 
wllh low vision when characters contrast with 
their background by at least 70 percent. 
Contrast tn percent shall be determtned by: 

Contrast= /{B1 - B 2 J/B1] x 100 

ADA Accessibility Guidelines 

where B 1 =light reflectance value (~VJ of the 
lighter area 
and B 2 = light reflectance value (~VJ of the 
darker area. 

Note that in any application both whtte and 
black are never absolute: thus, B 1 never equals 
100 and B 2 ts always greater than O. 

The greatest readability ls usually achieved 
through the use of light-colored characters or 
symbols on a dark background. 

A4.30. 7 Symbols of Accessibility for 
Different Types qf Listening Systems. 
Paragraph 4 of this section requires sign.age 
indicating the availabUUy of an asststtve listen-
ing system. An appropriate message should be 
displayed wllh the tntemational symbol of 
access for hearing loss since this symbol con-
veys general accessibility for people wllh hear-
ing loss. Some suggestions are: 

INFRARED 
ASSISTJVE US7ENING SYS7EM 

AVAILABLE 
--PLEASE ASK--

AUDIO LOOP IN USE 
7URN T-SWITCH FOR 

BETIER HEARING 
---OR ASK FOR HELP--

FM 
ASSISTJVE US7ENING 
SYS7EM AVAILABLE 
--PLEASE ASK--

The symbol. may be used to rwtify persons of the 
availablltty of other auxtltary aids and services 
such as: real time captioning, captioned. rwte 
taking, sign language interpreters. and oral 
interpreters. 

A4.30.8 nlumination .Leuels. lliwntnation 
levels on the sign sw:face shall be tn the 100 to 
300 lux range (10 to 30footcandles) and shall 
be unifonn over the sign sw:face. Signs shall be 
located such that the Ulwninatton level on the 
surface of the sign ts not stgn(ficantly exceeded 
by the ambient light or visible bright lighting 
source behind or in.front of the sign. 
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A4.3 l Telephones. 

A4.31.3 Mounting Height. In localities 
where the dial-tone first system is in operation, 
calls can be placed at a coin telephone through 
the operator without inserting coins. The 
operator button is located at a height of 46 in 
( 11 70 mm) if the coin slot of the telephone is 
at 54 in (1370 mm). A generally available 
public telephone with a coin slot mounted 
lower on the equipment would allow universal 
installation of telephones at a height of 48 in 
(1220 mm) or less to all operable parts. 

A4.31.9 Text Telephones. A public text. 
telephone may be an integrated text teleplwne 
pay plwne unll or a conventional portable text. 
telephone that ts permanentty a.IJlxed wllhtn. or 
a4Jacent to, the teleplwne enclosure. In order to 
be usable wtth a pay plwne, a text telephone 
which ts not a single integrated text. telephone 
pay plwne untt wUl require a shelf large enough 
( 10 in (255mm) wide by 1 O in (255 mm) deep 
wllh a 6 tn (150 mm) verttcal clearance mini-
mum) to accommodate the device, an electrical 
outtet. and a power cord. Movable or portable 
text teleplwnes may be used to provide equiva-
lentfacllttatton. A text telephone should be 
read.Uy avaaable so.that a person using tt may 
access the text. teleplwne ea.say and conven-
tentty. As currentty designed pocket-type text. 
telephones for personal use do not accomnwdate 
a wide range of users. Such devices would not 
be considered substantially equivalent to con-
ventional text telephones. However, in the future 
as technology develops this could change. 

A4.32 Fixed or Built-in Seating 
and Tables. 

A4.32.4 Height of Tables or Counters. 
Different types of work require different table 
or counter heights for comfort and optimal 
performance. Light detailed work such as 
writing requires a table or cowtter close to 
elbow height for a standing person. Heavy 
manual work such as rolling dough requires a 
cowtter or table height about 10 in (255 nun) 
below elbow height for a standing person. This 
principle of high/low table or counter heights 
also applies for seated persons: however. the 
UmiUng condition for seated manual work is 
clearance under the table or counter. 

Appendix IV 

A4.3l. Telepnones ( 
\ 

Table A 1 shows convenient cowtter hetght.s for 
seated persons. The great variety of heights for 
comfort and optimal performance indicates a 
need for alteniatives or a compromise in height 
if people who stand and people who sit will be 
using the same counter area. 

Table Al 
Convenient Betihta of Tables 

and Counters for Seated People1 

Conclltlona of U.e 

Seated In a wheelchair: 
Manual work-

Desk or removeable 
armrests 
Fixed, full-size annrests2 

Light detailed work: 
Desk or removable 
armrests 

Fixed, full-size armrests2 

Seated In a 16-ln. (405-mm) 
High chair. 
Manual work 
Light detailed work 

Short 
Women 
lnmm 

26 660 
323 815 

29 735 
323 815 

26 660 
28 710 

Tall 
Men 

lnmm 

30 760 
323 815 

34 865 
34 865 

27 685 
31 785 

1 All dimensions are based on a work-surface 
thickness of 1 l /2 in (38 mm) and a clearance 
of 1 l /2 in (38 mm) between legs and the 
underside of a work surface. 

2 This type of wheelchair arm does not interfere 
with the positioning of a wheelchair under a 
work surface. 

3 This dimension is limited by the height of the 
armrests: a lower height would be preferable. 
Some people in this group prefer lower work 
surfaces, which require positioning the wheel-
chair back from the edge of the counter. 

A4.33 Assembly Areas. 

A4.33.2 Size of Wheelchair Locations. 
Spaces large enough for two wheelchairs allow 
people who are coming to a performance 
together to sit together. 

A4.33.3 Placement of Wheelchair 
Locations. The location of wheelchair areas 
can be planned so that a variety of positions 

( 
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Table A2. S11mmary of AMl•tl•e u.tenmc Dence• 

within the seating area are provided. This will 
allow choice in viewing and pI1ce categones. 

Buacttng/llfe safety codes set minimum 
dtstances between rows of fixed seats wUh 
consideration of the number of seats tn a row, 
the exit aisle width and arrangement, and the 
location of exit doors. •eont1nental" seating, 
wUh a greater number of seats per row and a 

commensurate Increase tn row spactng and exU 
doors, facfl1tates emergency egress for all people 
and increases ease of access to mid-row seats 
espectally for people who walk wUh difficulty. 
Constderatt.on of this positive attribute of 
•continental" seating should be tncluded. along 
wtth all other factors tn the design of fixed 
seating areas. 

Table A2. Summary qf Assistive Listening Devices 

System Advantage• 

lnductlon Loop Cost-Effective 
Transmitter: Transducer Low Maintenance 
wired to Induction loop Easy to use 
around listening area. Unobtrusive 
Receiver: Self-contained May be possible to 
induction receiver or integrate Into cxistlng 
personal hearing aid public address system. 
with telecoil. Some hearing aids can 

function as receivers. 

FM Highly portable 
Transmitter: F1ashlight- Different channels allow 
sized worn by speaker. use by different groups 

Receiver: With personal within the same room. 
heartng aid vta DAI or High user mobility 
induction neck-loop and Variable for large range 
telecoll; or self-contained of hearing losses. 
with earphone(•). 

Infrared Easy to use 
Transmitter: Emitter In Insures privacy or 
line-of-sight with conftdentlality 
receiver. Moderate cost 

Receiver: Self-contained. Can often be integrated 
Or with personal hearing into existing public 
aid via DAI or induction address system. 
neckloop and telecoil. 

Disadvantage• 

Signal spills over to 
adjacent rooms. 

Susceptlble to electrical 
Interference. 

Limited portabUity 
Inconsistent signal 
strength. 

Head position affects 
signal strength. 

Lack of standards for 
induction coll 
performance. 

High cost of receivers 
Equipment fragile 
Equipment obtrusive 
High maintenance 
Expensive to maintain 
Custom ftttlng to 
individual user may be 
required. 

Line-of-sight required 
between emitter and 
receiver. 

Ineffective outdoors 
Limited portability 
RequiresinstallaUon 

Typical 
Applications 

Meeting areas 
Theaters 
Churches and Temples 
Conference rooms 
Classrooms 
1VvteWing 

Classrooms 
Tour groups 
Meeting areas 
Outdoor events 
One-on-one 

Theaters 
Churches and Temples 
Auditoriums 
Meet.Inga requiring 
conftdentlality 

1Vvtewing 

Source: Rehab Bric( National Institute on Disability and Rchabtlftatton Rcacarch, Washington, DC, Vol. XII, No. 10, (1990). 
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A4.33.8 Placement of li•tenlng 
Systems. A distance of 50 ft ( 15 m) allows 
a person to distinguish performers' facial 
expressions. 

A4.33. 7 Type. of listening S)'Btems. An 
asststtve listening system appropriate for an 
assembly area for a group of persons or where 

, the specific fTldlvtduals are not known in ad-
vance, such as a playhouse, lecture hall or 
movie theater, may be different.from the system 
appropriate for a parttcular tndlvfdual provided 
as an auxil1ary aid or as part of a reasonable 
accommodatton. The appropriate devfee for an 
individual ts the type that individual can use, 
whereas the appropriate systemfor an assem-
bly area wUl necessarily be geared toward the 
·average• or aggregate needs of various indi-
viduals. A listening system that can be used 
from any seat In a seating area is the most 
flexible way to meet this speciflcation. Ear-
phone jacks with variable volume controls can 
benefit only people who have slight hearing loss 
and do not help people who use hearing aids. 
At the present time, magnettc induction loops 
are the most feasible type of listening system 
for people who use hearing aids equipped with 
-r-colls, •but people without hearing aids or 
those with hearing aids not equipped with 
inductive pick-ups cannot use them wUhout 
spectal receivers. Radio frequency systems can 
be extremely effective and Inexpensive. People 
without hearing aids can use them. but people 
with hearing aids need a special receiver to 
use them as they are presently designed. If 
hearing aids had a jack to allow a by-pass of 
microphones, then radio frequency systems 
would be suitable for people with and without 
hearing aids. Some listening systems may be 
subject to interference from other equipment 
and feedback from hearing aids of people who 
are using the systems. Such Interference can 
be controlled by careful engineering design 
that anticipates feedback sources In the 
surrounding area. 

Table A2. reprinted.from a Nattonal Instuute of 
DtsabUity and Rehabllttatton Research "Rehab 
Brief.· shows some of the advantages and 

[FR Doc, 91- 17481 Filed 7-25-91; 8:45 am! 
BILLING COOE 1150-01-C 
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disadvantages of different types of assisttoe 
listening systems. In add1tton. the Architectural 
and Transportation Barriers Compllaru:e Boo.rd 
(Access Board) has published a pamphlet on 
Asststtve Listening Systems which lists demon-
stration centers across the cowttTy where 
techntcal. assistance can be obtatn.ed. tn selecting 
and tnstalllng appropriate systems. The state of 
New York has also ad.opted. a detailed technical 
speciflcatton which may be useful. 

A5.0 Restaurants and Cqfeterias. 

M.1 General. Dining counters (where there 
is no servtce) are typfcally found in small carry-
out restaurants, bakeries, or coffee shops and 
may only be a narrow eating sueface attached 
to a walL This sectton requtres that where such 
a dining counter ts provided.. a portion of the 
cowtter shall be at the required accessible 
heighL . 

A 7.0 Business and Mercantile. 

A7.2(3} Assistive Listening Deuices. 
At all sales and servtce counters, teller windows. 
box offices, and triformatlDn kiosks where a 
phystcal barrier separates service personnel and 
customers, U ts recommended that at least one 
permanently installed asststtve listening devtce 
complying with 4.33 be provided at each loca-
tton or series. Where asststtve listening devtces 
are installed.. stgnage should be provided iden-
tifying tlwse stattons which are so equipped. 

A 7.3 Check-out Aisles. Sectton 7.2 refers to 
cowtters wilhou.t aisles: sectton 7.3 concerns 
check-out aisles. A counter wUhout an aisle (7.2) 
can be approached.from more than one direction 
such as in a convenience store. In order to use 
a check-out aisle (7.3), customers must enter a 
de.fined area (an aisle) at a parttcular point. pay 
for goods, and exit at a parttcu1ar potnL 

( 
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The following is a subject index to the court cases and administrative proceedings abstracted in Appendix IV 
of the Handbook. The number following an entry indicates the number of the case as it is listed in the appendix. 
For example, a lawsuit concerning access to the workplace is abstracted in court case No. 143. 

A 

Abusive behavior, 432 
Accessibility 

access to workplace, 143 
applicability to every facility, 188 
architectural standards, 20, 300, 309, 479 
A&TBCB administrative decisions, 2000-2007 
graduate student housing, 463 
leasing of facilities, 203 
public transportation, 5, 7, 11, 23, 38, 196, 338 
services vs. facilities, 420 
undue burdens in improvements, 425, 135 
university swimming pool, 469 
See also, "Mainstreaming," Paratransit, 
Mobility handicapped 

Accommodation, See "Reasonable 
accommodation" 

Acquired Immune Deficiency Syndrome (AIDS), 
355,367,414,415,454,455,467,478,482,489, 
497 

Acrophobia, 305, 341 
Adirondack State Park, 347 
Administrative Procedures Act, 187, 315, 353, 

376,416,425,436,457 
Administrative remedies 

Barriers act, 309 
DOL,277 
EAHCA, 47, 49, 54, 122, 139, 150, 160, 168, 

173, 178, 181, 190, 191,218,235,263,278, 
336,427 

EHA, 411, 480 
section 501: 25, 146, 237, 276, 282, 283, 287, 

364,365,388 
section 503: 8, 46, 62, 65, 80, 105, 148, 163, 

175, 176, 177,241,293,404,406 
section 504: 5, 7, 12, 27, 32, 41, 43, 45, 49, 47, 

52,54,57,65,66,68,69, 70,82,85,87,90, 
92,93,96,97, 102, 109, 111, 122, 127, 145, 
147, 148, 149, 150, 155, 156, 158, 162, 168, 
180, 181, 190, 191,223,237,246,247,276, 
287,292,307,312,324,367,369,465,468 

© Thompson Publishing Group, Inc. 

title VII, 284, 292, 310, 374, 421 
Adult day care, 264 
Affirmative action requirements 

affirmative action vs. accommodation, 341 
EAHCA, 236, 270 
section 501: 25, 161, 271, 337, 430, 442 
section 503: 48, 151, 402 
section 504: 22, 170, 238, 260, 272, 324, 406 

Age discrimination, 241, 265, 314, 334, 424 
Age Discrimination Act, 400 
Age Discrimination in Employment Act, 77, 308, 

314,334,389 
Agriculture, Department of, 388 
Air Force Reserve, 404 
Airports and airlines, 105, 126, 158, 274, 288, 289, 

317,332, 1001, 1018 
Alabama Industries for the Deaf and Blind, 158 
Alabama State University, 324 
Alameda County Probation Office, 56 
Alcohol Abuse Act, 431 
Alcohol Recovery Centers, 344 
Alcoholic 

employment terminated, 27, 151, 155, 370, 
470,491,494 

federal employees, 206, 271, 340, 351, 388, 
394,430,445,460,491 

"handicapped," defined, 83, 243 
student, 444 
salary discrimination, 171, 371 
treatment centers, 344, 390 
"willful misconduct" (VA), 239, 304, 346 

Amendment of complaint, 76 
American Council for the Blind, 375 
American Postal Workers Union, 302, 405, 451, 

472 
Amputee,84,95, 154,277,419,498, 1020 
Angina, 183 
Ankylosing spondylitis, 281 
Anxiety disorder, 472 
Apprenticeships, 106, 261 
"Appropriate care," 110 
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"Arbitrary or capricious," 20, 189, 208, 254, 277, 
280,315,324,344,355,403,416,425,428,457 

Architectural Barriers Act, 5, 203, 309, 2000-
2007 

Arizona Department of Corrections, 458 
Arizona State University, 104 
Arm injuries, 146 
Armed Forces Health Professions Scholarship, 

313 
Army and Air Force Exchange Service, 254 
Arthritis, 291, 335, 438 
Asthma, 409 
Athletics 

contactsports,4,42,81, 131, 194,233 
professional, 16 

Atlanta Newspaper, 404 
Attorney General, 247 

as defendant, 232, 478 
Attorneys' fees, 

EAHCA, 129, 213, 219, 227 
OCR decision, 1025 
Section 504: 2, 13, 43, 66, 90, 93, 152, 157, 

162, 170, 178, 193,213,219,227,247,269, 
270, 278,299,309,311,322,367,380,434 

Section 505: 75, 91, 153, 218, 434 
Autistic, 43, 401, 3005 
"Automatically apparent" handicap, 379 
Auxiliary aids, 15, 32, 46, 63, 125, 136, 145, 458 

B 

"Baby Doe" rule, 189, 248 
Back impairments, 86, 116, 140, 241, 268, 310, 

334,350,361,441,496, 1002, 1004, 1017, 
1021, 1035 

Back pay 
awarded in court, 13, 95, 311, 329, 374, 450 
awarded in settlements, 367, 434 
condition of conciliation agreement, 396 
denied in court, 335, 406 
judgment reserved or unresolved, 84, 476 
OCR awards, 1006-1040 

Bad faith 
Baltimore Orioles Baseball Club, 193 
Barrier-free environment, 255, 300 

Barriers to transportation (airline), 274 
Basic Education Opportunity Grants, 204, 902 
"Basic floor of opportunity" in EAHCA, 216 
Behavioral disorders, 35, 119, 173, 217, 224, 225, 

318,446 
Bethlehem Steel Corporation, 900 
Bioptic telescopic lenses, 267, 386 
Blacks 

discrimination, 148, 314, 342, 904 
students, 28, 54, 108, 149, 336 

Blind 
employment discrimination, 116, 148, 159, 

210,222,245,280,314,348,368,373,397 
jury duty, 164 
students, 71, 153, 260, 266, 326, 446 
teachers (employment discrimination), 3, 32, 

55,57, 186 
See also Seating policy on aircraft 

Blue Cross/ Blue Shield, 187 
Body weight, 317 
Boston Post Office, 382 
Boys Town, Inc., 422 
Braille, 210 
Brain damage, 29, 71, 231 
Brain tumor, as a handicap, 389 
Broadcasting, 124, 247 
Brooklyn College, 27 
Bureau of Rehabilitative Services, 84 
Bus drivers, 419 
Buses, and wheelchairs, 7, 11, 23, 38, 196 
"Business necessity," 1021 

c 
California Association of the Physically 

Handicapped, 90, 255 
California Department of Education, 266, 401 
California Paralyzed Veterans of America, 90, 

255 
California State Superintendent for Public 

Instruction, 54 
Calligraphic dysgraphia, 447 
Captioned programming, 247, 436, 443 
CAT exam, 149 
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Catheterization, 45, 63 
Centers for Disease Control, 454 
Central Ohio Psychiatric Institution, 451 
Cerebral palsy, 117, 126, 190, 236, 270, 287, 292, 

352, 395, 480 
Certain-Teed Corporation, 1002 
Certiorari, 262 
Cervical and lumbar fusion, 335 
CET A funds, 261 
Charlotte Police Department, 366, 384 
Chicago Board of Education, 168 
Chicago Fire Department, 363, 470 
Chicago Merit Systems Protection Board, 393 
Chicago Police Department, 362, 384 
Chicago Post Office, 383 
Chicago Transportation Authority, 5 
Chicago's Office of Emergency Preparedness and 

Disaster Services, 363 
"Chronic pain syndrome," 496 
Civil Rights Act of 1964 

section 717: 123 
section 1983: 8, 70, 104, 143, 158, 166, 173, 

186, 201 , 202,223, 225,227, 234,240,263, 
272,285, 307, 312,320,359,360,372,387, 
424 

section 2000: 186, 399 
Title VI 

darnages, 202,229, 258 
education, 28, 47, 54, 69, 149, 178, 228, 

336 
employment discrimination, 31, 51, 56, 69, 

74,80, 109, 119, 142,256,287, 
364, 457,487,495 

enforcementproceedings,93 
federal financial assistance, 83, 94, 204, 

274,459, 3009 
hospital procedures, 85, 130 
private right of action, 333 
public transportation, 5 
Title VII, 31 , 82, 91 , 100, 116, 146, 245, 

256, 259, 268, 272, 276,282,287,302, 
308, 334, 342,369,374,387,397, 464, 
477, 495, 904 

See also "Primary objective," "Disparate 
impact" 
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Civil Rights Act of 1970, 49 
Civil Rights Act of 1971, 191 
Civil Rights Act of 1972, 186 
Civil Rights Attorney's Fees Awards Act of 1976, 

170, 178, 219,309 
Civil Rights Restoration Act, 359, 458, 464, 465, 

467,469, 470, 485 
Civil Service Commission, 161 
Civil Service Reform Act, 416 
Class certification, motions for, 26, 52, 87, 372 
"Clearly erroneous," 93, 450 
Collective bargaining agreements. See Unions 
Colleges and universities 

adjustments to programs, 22, 333 
admissions and dismissals, 12, 22, 24, 93, 96, 

244,400,444 
aids to patients in university hospitals, 204 
as entities, 131 
auxiliary aids for students, 32, 46, 125, 469 
employment practices, 27, 92, 171 , 199, 324, 

361, 481 
handicapped student housing, 349, 463, 2000 
privacy of students, 482 
sex discrimination, 902 
shuttle bus service, 215 
tuition reimbursement, 136 

Colorado Carpenters Statewide Joint 
Apprenticeship and Training Committee, 261 

Commerce, Department of, 436, 443 
Committed (hospitalized), 82, 120, 127, 214, 272 
Communications Act, 255, 443 
Communications Workers of America, 323, 402 
Community based care 

for retarded citizens, 33, 85, 127, 145, 230, 
242,272, 273 

Community Development Block Grants, 390, 4 79 
Community Mental Health Centers Act, 85 
Community-based services, 145, 230 
Compensatory damages under section 504, 495 
Competency test, 207 
Comprehensive Alcohol Abuse and Alcoholism 

Prevention, Treatment, and Rehabilitation 
Actof1970,271 , 460 

Comprehensive Employment and Training Act, 
67, 200 
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Compulsive gambling, 449 
Conciliation agreement, 396 
Conciliation proceedings, 257 
Contagious diseases as handicaps, 329, 355, 414, 

415,446,467 
Contractual services aid, 216 
Coronary disease, 232 
Crohn's disease, 93 
Crossed eyes, 302 
"Cued Speech" program, 471 
Custody of children, 226 
Cystic fibrosis, 157, 461 

D 

Damages 
EAHCA, 43, 52, 63, 69, 89, 129, 166, 167, 

168, 181, 192,201,202, 223, 225, 227, 
228,234,235,240,294,336,354 

Eleventh Amendment, 238, 429 
OFCCP monetary awards, 1000-1040 
section 501: 311 
section 503: 62, 90, 175, 406 
section 504: 43, 69, 70, 81, 93, 137, 143, 154, 

164, 166, 167, 168, 169, 174, 192, 195,200, 
201 , 202, 210,218,223,225,228,229,234, 
245, 246,250,256,258,269,270,272,278, 
288, 294,298,307,311,333,336,369,406, 
429, 432,481,482,495 

Deadlines for filing discrimination claims, 293 
Deaf 

employment discrimination, 104, 161, 457,473 
jury duty, 137, 462 
prisoner, 458 
students, university 15, 32, 46, 125, 136, 469, 

3001 
students, elementary through high school, 71, 

102, 153,326,480,901 
Deaf Counseling, Advocacy and Referral Agency, 

137 
Deaf parents, 474 
Department of Transportation and Related 

Agencies Appropriations Act, 23 
Depressive neurosis, 212 
Detoxification programs, 460 

Developmental Disabilities Act, 85, 145 
Developmentally disabled, 145, 168, 306, 331 
Developmentally Disabled Bill of Rights and 

Assistance Act (DDA), 33, 110, 120 
Diabetics, 133, 172, 198, 200, 321, 366, 452, 1016, 

1028 
Diagnostic centers for the retarded, 251 
Disability ratings, (VA), 377, 382, 399, 1040 
"Disability" vs. "illness," 58 
Discriminatory intent, 212, 246, 258, 265, 272, 

336,409 
"Disparate impact," 41, 130, 146, 226, 233, 336, 

358,377,904 
Disparate treatment, 68, 3008 
Disruptive handicapped students, 34, 66, 192, 

279,425 
District of Columbia Human Rights Law, 381 
Dog, service animal, 480 
Downs Syndrome, 260, 354 
Driver's licenses, 185, 267, 386 
Driving under the influence, 243 
Drug abuse, 26, 243, 271, 340, 343, 370, 390, 439, 

448 
Drug testing, 392, 456 
"Dual motive standard," 1040 
Due process claims 

driver's license, denial of, 267 
education, 107, 132, 173, 218, 336 
employment discrimination, 27, 348, 362, 371, 

418,464 
housing, 231, 242, 344 
prisoners, 458 
See also Fourteenth Amendment, due process, 

Due process hearings, 71, 144, 152, 153, 157, 168, 
178,209,225,299,314,401 

Dust allergy, 433 
Dwarfism, 358, 410 
Dyslexia, 167, 184, 198, 253, 256, 447, 483 

E 

Eastern Paralyzed Veterans Association, 428 
Educable mentally handicapped, 108 
Educable mentally retarded (EMR), 54, 149, 228, 

336 
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Education 
180-day school terms, 113, 128, 190, 216, 323, 

3003 
admissions and suspensions, 93, 96 
athletic eligibility of 19-year-olds, 198, 233 
"bad faith" or "gross misjudgment" in, 197, 

223,236,240,294,336 
compensatory, 35, 69, 240, 401 
costs of, 61, 168 
counseling services, 180, 3005 
day treatment services, 89, 117, 192, 235, 
elementary and secondary, 68, 294 
exam for diploma, 107, 149, 207 
expulsion, 18, 29, 34, 35, 47, 66, 138, 209, 426 
home instruction, 10, 34, 43, 138, 157 
individualized instruction, 35, 101, 152 
isolation of handicapped children, 64 
of black students, 28, 54, 108, 336 
of emotionally handicapped, 18, 28, 29, 42, 47, 

49,97, 129, 138, 169, 178, 180, 181,209, 
229,234,238,3005 

of institutionalized children, 61 
of learning disabled, 18, 19, 29, 35, 87, 

101,108, 111, 152, 153, 160, 169, 181, 211, 
223,225,228,233,244,279,333,480,905, 
3005 

pre-school, 214, 249 
six-hour day, 134, 3008 
special services, 411 
students with AIDS, 355, 415 
therapeutic services, 180 
tuition reimbursement, 1, 44, 97, 103, 129, 

144, 157, 166, 178, 192,201,202,209,225, 
227,228,234,258,269,299,354,401,905 

See also Free and appropriate education, 
Individualized Education Plan, Placement 

Education Amendments of 1972, Title IX, 93, 95, 
148, 186,204,333,384,387,902,903,3006 

Education for All Handicapped Children Act, 
(EAHCA), 1, 28, 43, 44, 47, 49, 52, 54, 63, 66, 
68, 69, 85, 89, 101, 111, 113, 117, 119, 122, 128, 
132, 134, 139, 144, 145, 150, 152, 153, 157, 162, 
167, 170, 172, 179, 180, 197,201,207,208,210, 
214,216,217,218,224,227,229,235,236,249, 
266,269,287,294,326,336,354,398,905 

© Thompson Publishing Group, Inc. 

Education of the Handicapped Act (EHA), 18, 47, 
71,216,367,401,426,468,471,488,3002 

Education, Department of (ED), 70, 81, 83, 103, 
122, 125, 139, 180,247,318,333,397, 443,468, 
488,902 

Eighth Amendment, alleged violations, 33, 127, 
251, 272, 301, 310 

Elementary and Secondary Education Act, 122, 
3002 

Eleventh Amendment, immunity under, 33, 44, 89, 
97, 157, 168, 172,210,223,238,240,266,312, 
335,347,354,392,429,462 

Eligibility for state funding, 380 
Embreeville State Hospital, 272 
Emphysema, 62 
"Employer," definition, 321 
Employment application, 435 
Employment Discrimination 

de facto, 203 
demotions, 175, 254, 285, 286, 320, 323, 402 
discipline measures, 453 
hiring,3,8, 13, 16,21,26,51,55,56,57,58, 

59,67, 78,86,98, 115, 140, 141, 146, 154, 
172, 177, 182, 184,237,245,256, 270, 281, 
292,296,316,322,325,340,365,378,387, 
408,410,418,475,904, 1004, 1016, 1018, 
1020, 1021, 1022, 1038 

promotions, 25, 73, 92, 156, 171 , 199, 222, 
252 

sex discrimination, 903 
terminations, 31, 50, 62, 74, 75, 77, 79, 80, 83, 

84,88,95,99, 100, 105, 106, 108, 112, 114, 
116, 123, 133, 148, 151, 155, 159, 161 , 163, 
176, 183, 186,205,206,208, 212,232, 241, 
243,257,259,261,268,271,276,277, 280, 
287,297,298,302,303,310,312, 315,319, 
329,330,335,341 , 348,351 , 357,360,362, 
363,364,367, 368,369,370,374, 377, 381, 
382,383,388,393,394, 397,403,404,405, 
406,409,413,421,431,434,445,450, 460, 
470,476,904, 1001, 1003, 1005, 1039 

Energy, Department of, 359 
Enforcement of section 504, 376, 425 
Epilepsy, 8, 13, 56, 59, 67, 79, 105, 109, 163, 176, 

208,312,322,391,413,493, 1001 
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Equal Education Opportunities Act, 149, 336 
Equal Employment Opportunity (EEO), 254, 

255,259,268,276,283,287,308,330,365, 
367,374,383,397,399 

Equal Employment Opportunity Commission 
(EEOC), 73, 91, 146, 241, 265, 282, 284, 
290,291,292,302,308,339,356,357,383,393, 
408,409,431,435,448,451,452 

Equal protection claims, 267, 294, 301, 312, 326, 
332,344,370,418,458,464,906 

See also Fourteenth Amendment, Equal 
protection, 

Evacuation plans, 118 
Evaluation of handicapped students, 223, 236, 

246,336 
"Ex parte Young" doctrine, 429 
"Excepted" employment status, 161, 337 
Exceptional pupil aid, 216 
Exceptional treatment , 349 
"Extensive modification" of a program, 110 

F 

Fair Housing Act, 331 
"Family integrity," 226 
Federal agencies, discrimination, 50, 73, 91, 146, 

220,271,292,309,374,423 
Federal Aid Highway Act, 5, 60, 295, 338, 373, 

428 
Federal Aid Highway Amendments of 1974, 23 
Federal Aviation Act, 288, 332 
Federal Aviation Administration (FAA), 151, 

281,325,394,460 
Federal Bureau of Investigation, 232, 449, 452, 

478,491 
Federal Bureau of Prisons, 340 
Federal Communications Commission (FCC), 

124, 247, 375 
as defendant, 90, 255, 443 

Federalcontractors,48,65, 140, 146, 163,257, 
261,277,280,293,320,353,357,376,389, 
1002-1040 

Federal Election Campaign Act, 900 
Federal Elections Commission, 900 
Federalemployees,50, 161, 187,308,310,311, 

423 

Federal Employees Appeals Authority, 316 
Federal Employees Health Benefits Act, 187 
Federal financial assistance 

affirmative action obligations of recipient, 272 
certification of apprenticeship programs, 261 
definition of, 345 
government mail contracts, 289 
non-earmarked, 363 
procurement contracts, 359 
primary purpose, to provide employment, 31, 

55, 74,80,95,99, 104, 109, 114, 142, 154, 
172, 182, 186, 199, 222,245,285 

program or activity receiving assistance, 92, 
115, 171,215,303,369,384,400,464,902, 
903,3006 

"recipient" determining, 131, 159, 193, 223, 
250,253,286,307,320,321,362,363,381, 
479, 

"special obligations" of recipients, 270 
to airports and airlines, 126, 274, 288 
to bank, 459 
to prison, 458 
to urban transportation, 17, 373 
See also Impact aid, Intended beneficiary, 

Medicare and Medicaid, Third-party 
beneficiary 

Federal grant recipient, 360, 476 
Federal Railroad Administration, 456 
Federal Railroad Safety Act, 456 
Federal Reserve System, 459 
Federal Tort Claims Act, 310 
Federal transportation officials, 30 
Fifth Amendment, alleged violations, 11, 29, 69, 

73, 187,208,218,237,251,255,259, 282,301, 
331,332,353,359,370,374,379,406,417 

Firefighting, 343, 363, 497 
"Firm choice" option, 271 
First Amendment, alleged violations, 53, 119, 127, 

326,331,359,360,368,374,487,902 
Five-hour school day, 3008 
Flat feet, 282 
Flippin School Board, 245 
Florida Commission on Human Relations, 367 
Foreign Service Employees, HIV testing, 414 
Fort Wayne Community Schools, 52 
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Foster care, 226, 229, 424 
Four Oaks School, 102 
Fourteenth Amendment, alleged violations, 1, 5, 8, 

13,33,47,52,53,64, 76, 102, 110, 122, 147, 
149, 158, 164, 168, 170,210,214,228,230,236, 
301,326,353,360,387,392, 406, 417, 424,464 

due process clause, 3, 10, 23, 24, 26, 28, 29, 
45,51,57, 127, 145, 160, 185, 186, 192, 
217,224,226,238,239,251,272,273,312, 
340,347,384,386,391,429,470,486 

equal protection clause, 15, 23, 26, 28, 40, 45, 
49,54,57,61,66,69, 108, 127, 136, 160, 
166, 169, 180, 185, 186, 192,214,215,218, 
224,231,239,250,251,263,279,295,347, 
354,355,384,386, 429 

Fourth Amendment, alleged violations, 119, 127, 
272,370,374,392,456 

"Free and appropriate" education 
award of diplomas, not guaranteed, 107, 207 
compliance of states, 36, 68, 132, 162, 294, 

3008 
in private schools, 157, 180, 211, 401 
in residential facilities, 122, 134, 145, 150, 

166, 168, 169, 170, 178,209, 214,217,224, 
225,234,258,266,299 

oflearning disabled, 18, 19, 153 
of mentally or emotionally handicapped, 29, 

37,43,49,61, 71 
of prisoner, 139 
racial discrimination, 28 
See also Expulsions, Education: 180-day 

school terms 
Freedom from constraint, or liberty, 127, 214, 230, 

272 
Fringe benefits, filing to receive, 422 
"Fundamental right" of access, 11 
Funding termination 

BEOG,902 
EAHCA, 3008 
Title IX, 903 
Title VI, 3009 

© Thompson Publishing Group, Inc. 

G 

Gamblers Anonymous, 449 
Gas Plant Redevelopment Project, 479 
General Aptitude Test Battery, 184 
General Equivalency Diploma, 139 
General Services Administration, 309, 2002, 

2003,2005-2007 
Georgia State Board of Education, 468 
GI Bill Improvements Act, 239 
Golden West Associates, 443 
"Good cause," 8, 293 
Greater Portland Transit District, 338 
Group homes, 344, 906 
Gulf Coast Mental Health Center, 212 

H 

Handicapped Children Act, 44 
"Handicapped," definitions, 

AIDS as a handicap, 355,415 
Civil Aeronautics Board definition, 274 
"disability" not illness, 58 
drug abuse, 83, 243, 439, 440 
rulings on specific ailments, 53, 302, 321, 329, 

341,352,379,393,418,433,441,450,461 , 
496 

section 503 regulations, 1004, 1005, 1021 
temporary physical incapacity, 24, 297 
transit, 490 
undisclosed ailment, 254 
VA disability ratings, 377 
See also Perceived handicaps, "Major life 

activity" 
Hawaii Department of Education, 157 
Health and Human Services, Department of 

(HHS), 46, 83, 130, 156, 159, 189, 204, 
210,248,285,341,475 

Health, Education and Welfare, Department of 
(HEW), 15, 22, 26, 27, 28, 41, 45, 52, 54, 55, 57, 
72,80, 82,85,93, 122, 142, 174, 215,247,253, 
295,397,469,903,2002 

Hearing impaired, 22, 58, 124, 173, 185, 204, 247, 
261,285,296,308,309,325,407, 436,443,455, 
457,471, 1018, 1038 

See also Deaf 
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Heart impairments, 232, 290, 339, 363, 416, 1021 
Hendry County School District of Florida, 47 
Hepatitis, 64, 446, 467 
Hispanic, 904 
HIV testing, 414, 467, 482 
HIV virus, 489, 497 
Hodgkins disease, 286 
Home bound care, 110 
Homeless, 301 
Housing 

federally subsidized, 395, 2000 
of handicapped, 33, 121, 179, 301, 306, 331, 

350,395,906 
Housing Act of 1959, 306 
Housing and Urban Development, Department of 

(HUD), 179, 306, 309, 331, 476, 479 
Howmet Turbine Components Corporation, 280 
Human Rights Act, 296 
Hydrocephalic, 248 
Hypertensive condition, 316 

I. Q. tests, 54, 336 
Idaho Commission for the Blind, 368, 487 
Illinois, State of 

Children and Family Services, Department of, 
342 

Civil Service Commission, 406 
Human Rights Commission, 406, 419 
State Board of Education, 419 
Superintendent of Education, 180 
Transportation, Department of, 406 

Illinois Equal Opportunity for the Handicapped 
Act, 58 

Illinois Institute of Technology, 125 
"Impact aid," 329 
In-Home Supportive Services (IHSS) program, 

250 
Income Maintenance, State Department of, 110 
Indiana State Board of Education, 235 
Indirect federal funding, 342 
Individual Education Program (IEP) 

as injunctive relief under EAHCA, 69 
challenges against, 63, 102, 211, 244, 235, 

236,398,480,901,905 

failure to develop, 191 
failure to notify parents of, 240 
hearings on, 132, 152, 157,401 
liability for faulty IEP, 197 
of disruptive students, 209 
of prisoners, 139 
procedures for formulations, violations of, 128, 

411,3003 
Individualized service plans (ISPs), 145 
Infants, 189,248,461 
Inpatient hospitalization, 130 
Insurance coverage for psychiatric care, 165, 187 
"Intended beneficiary," 51, 83, 109, 114, 261 
Intermediate care facilities, 264 
"Intermediate scrutiny standard," 54 
Interpreter, 15,32,46, 125, 136, 137,204,307, 

458,462,469,471,474,901,3001 
Interstate Uniform Service, 315 
Iowa Civil Rights Commission, 156 
Iowa Commission for the Blind, 156 
Iowa Department of Public Instruction, 270 
"lrrebuttable presumption," 3, 267, 429 
"Irreparable injury," 454, 488 

J 

Jamestown (RI) School Committee, 170 
Judicial review, 437 
Jurisdiction, 123, 246, 257, 262, 276, 468 

Architectural and Trans. Barriers Compliance 
Board, 2000 

Dept. of Labor, 8, 1030 
federal question, 8, 50, 180 
primary, 7,8, 15,68 
subject matter, 229, 255, 348, 437, 459 

Jury duty, 137, 164, 307, 462 
Justice, Department of (DOJ), 137, 204, 338, 425, 

428, 458, 469, 476, 478 
Juvenile detention center, 427 

K 

Kean College of New Jersey, 136 
Kidney impairment, 194, 434 
Knee injuries, 356, 393, 399, 402 
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L 

Labor Management Relations Act, 163, 205, 402 
Labor Management Services Administration, 421 
Labor, Department of, 8, 48, 58, 62, 83, 86, 90, 

115, 133, 140, 151, 163, 176,261,271,276,280, 
305,310,313,353,408,417, 1003, 1005, 1017, 
1040 

Laconia State School and Training Center, 145 
Laurelton Center State Institution, 242 
Law Enforcement Assistance Administration, 88 
Learning disability, 352, 447 

See also Education, Leaming disabled, 
Lease violation, 350 
"Least restrictive environment," 33, 61, 102, 110, 

120, 127, 134, 138, 157,214, 230,236,336 
Left-handedness, 327 
Legal Aid Society of Dayton, 352 
Legislative intent, 228 
Liability, assignment of, 67, 70, 162, 168, 193, 

216,225,228,245,307 
Libel and slander claims, 310 
Lifetron, Inc., 320 
"Limited duty status," as a reasonable 

accommodation, 356 
· Living expenses, 168 
"Lodestar," calculation of fees, 247 
Los Alamos National Laboratory, 359 
Los Angeles County School of Nursing, 93 
Los Angeles, City of, 200 

M 

"Mainstreaming" of mobility impaired, 295, 428 
"Major adjustments," 22 
"Major life activity," 339, 352, 402, 418, 433, 435, 

438,449,475 
Mandamus relief, 376, 436 
Manhattan State Psychiatric Hospital, 229 
Manic depressive, 284 
"Manifest injustice," 8, 485 
Marijuana, 343, 440 
Maryland, State of, 44 
Massachusetts Bay Community College, 24 
"Meaningful access," 347 
"Meaningful enforcement mechanism," 5 

© Thompson Publishing Group, Inc. 

Medical assistance benefits, 260 
Medical history, misrepresented for employment, 

382,391 
Medical release form, 288 
Medicare and Medicaid, 59, 80, 110, 130, 165, 

204,248,260,285,320,389,407 
"Mental restoration," certificate of, 311 
Mentally impaired 

education, 47, 64, 69, 102, 103, 108, 191, 202, 
218,235 

employment discrimination, 311, 337, 342, 
352,435 

housing, 121, 179,331 
medical insurance, 165, 187 
placement in residential facility, 424 
prisoner, 9 
transit, 490 
Veterans Administration disability benefits, 

437 
See also Retarded, Physical and mental 

difficulties 
Merit Systems Review Board, 123 
Merit Systems Protection Board, 275, 316, 357, 

377,391,394,403,416,430,438,441 ,449, 460 
Metropolitan Police Department, District of 

Columbia, 252 
Metropolitan Transit Commission, Minneapolis, 

St. Paul, 2 
Michigan Department of Education, 223, 236 
Michigan Handicapper's Civil Rights Act, 287, 

321,395,432 
Michigan Special Education Act, 236 
Middletown (RI) School Committee, 169 
"Military exception" to Title VII, 423 
Military personnel, no remedy under 

Rehabilitation Act, 477 
Minimally handicapped, 10 
Minnesota Human Rights Commission, 151 
Mississippi Industries for the Blind, 115 
Mississippi, University Medical Center, 335 
Missouri Development Disabilities and Advocacy 

Service, Inc., 216 
Mobility handicapped, mobility impaired 

architectural access, 300, 309 
airline policies, 158 
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A&TBCB decisions 2000-2007 
employment discrimination, 88, 99, 106, 407 
evacuation plans, 118 
housing of, 306, 349, 395 
public transportation, 5, 7, 11, 17, 23, 30, 38, 

39, 135, 188, 196,295,373,385 
school transportation, 215, 218 

Mootness, determinations of, 42, 46, 95, 102, 167, 
197,238,240,246,268 

Multiple sclerosis, 96, 112, 143, 404, 450, 3000 
Mute, 384 

N 

Narcolepsy, 432 
National Federation of The Blind of California, 

164 
National Housing Act, 331 
National Marine Fisheries Service, 445 
National Mass Transportation Act of 1974, 428 
National Naval Medical Center, 232 
Naval Ship Weapons System Engineering 

Station, 430 
Navy, Department of, 313, 391 
Nebraska Fair Employment Practices Act, 177 
"Necessary accommodations," 284 
Nelson House, 103 
Nervous condition, 320, 435 
New Hampshire Division of Welfare, 260 
New Jersey Law Against Discrimination, 371 
New York City 

Board of Education, 64, 119 
Board of Examiners, 412 
Health and Hospitals Corporation, 165 
Housing Authority, 434, 476 
Police Department, 370, 378, 475 
Transit Authority, 439 

New York Executive Law, 434 
New York Human Rights Law, 16, 345, 439 
New York State 

Child Protection Service, 248 
Commissioner of Education, 107, 111, 150, 

162,326,398 
Department of Environmental Conservation, 

347 

Department of Labor, 106 
Division of Human Rights, 334 
Office of Vocational Rehabilitation, 463 

New York State School for the Blind, 71 
New York Telephone Company, 323 
"Next available position," in employment, 1002 
"Next friend and daily visitor," 231 
Nexus between federal aid and employment, 407 
Ninth Amendment, alleged violations, 1, 127, 326 
North Aurora Center for the retarded, 230 
Nursing home care, 231 

0 

Oakland County (CA) Unified School District, 57 
OCR investigation 
Office for Civil Rights (OCR), 12, 68, 285, 349, 

397,411,412,463,468,474, 3000-3009 
Office of Federal Contract Compliance 

Programs,90, 151,208,257,277,280,290, 
293,305,315,319,323, 334,353,376,396,404, 
406,417, 1000-1040 

Office of Management and Budget (OMB), 338 
Office of Personnel Management, 187, 271, 311, 

438 
Ohio Civil Rights Commission, 352 
Oklahoma Secondary Schools Activities 

Association, 198 
One arm, 465, 498 
Oral contracts, 372, 383 
Orange County Department of Education, 455 
Oregon 

Education, Department of, 299 
Human Resources, Department of, 424 

"Otherwise qualified" determinations of 
accessibility of a facility, 309 
adult day care case, 264 
Baby Doe, 248 
custody case, 226 
driver's license denied, 267 
education, 22, 93, 96, 149, 239, 415, 444, 454, 474 
employment discrimination cases, 51, 57, 141, 183, 

185,206,210,232, 252,265,275,297,311,318, 
329,339,343,352,361,365,370,375,377,386, 
394,410,414,429,438,440,448,450,451,452, 
454, 1001 
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housing, 121, 179,306,331,395 
placement in residential facility, 424, 446 
Ozark Air Lines, Inc., OFCCP proceeding, 1018 

p 

Pacemaker, 141 
Paratransit, 38, 295, 385, 420, 428 
Parents of the handicapped and private rights, 

223 
Parks, access to, 347 
Parkinson's Disease, 492 
Patrick County Schools, Virginia, 101 
Penn Central Railroad, 353 
Penn Central Suburban Station in Philadelphia, 

20 
Penn Central Transportation, 417 
Pennsylvania 

Commissioner of Education, 128 
Commonwealth of, 33 
Education, Department of, 97 
Human Relations Commission, 292 
Public Welfare, Department of, 40, 380 
Transportation, Department of, 267, 386 

Pennsylvania Human Relations Act, 292, 296 
Pennsylvania Mental Health/ Mental Retardation 

Act of 1966, 33 
Peoria Board of Education, 207 
"Perceived handicaps," 379 
Philadelphia 

City of, 26 
Commission on Human Relations, 408 
Public Property, Department of, 385 
School District of, 19, 97 

Physical and mental difficulties, 276, 318, 422 
Physical examinations for employment, 232, 252, 

321,418, 1002, 1004, 1035 
Placement, educational 

compliance of states, 162, 197, 294 
in all-handicapped school, 102, 236 
in day treatment centers, 89 
in mental health center, 191 
in residential facilities, 111, 117, 122, 134, 

150, 173 
in self-contained class, 101, 217 
of black children, 108, 336 

© Thompson Publishing Group, Inc. 

of dyslexic child, 167 
of learning disabled child, 181 
of self-abusive child, 71 
reimbursement, 1, 97, 129, 157, 170, 202, 211 
rights and procedures, 113, 153, 223, 398, 

3004 
See also Expulsion, Unilateral placement 

Police, 13,88,252,362,366,370,372,378,418, 
434,440,464,475,484,486,904 

Polio, 1019 
"Position in question," 357 
Posthumous claims under section 504, 489 
Post-trial memorandum, 167 
Pre-employment inquiries, 98, 1028, 1040 
Preferential reassignment, 339 
Pregnancy, not a disability, 387 
"Prevailing party," 42, 91, 153, 193, 214, 247, 255, 

290,291,299,309,311,322,380 
Prima facie case, 130, 228, 340, 351, 352, 389, 394, 

422,463,480,487, 1019, 1040 
"Primary beneficiaries," 245 
Prisoners, handicapped, 9, 139, 458 
Private right of action 

Against a federal funding agency, 412, 459, 
498 

DDA, 120 
EAHCA, 129, 162, 166, 168, 213, 223, 225 
FAA,332 
section 501: 271, 282, 284, 393, 423 
section 503: 8, 21, 48, 56, 58, 62, 65, 67, 75, 

77, 78, 79,83,90, 105, 106, 112, 115, 133, 
140, 148, 151, 163, 175, 176, 177, 199,205, 
221,241,257,262,277,286,290,305,315, 
319,324,334,392 

section 504: 5, 7, 8, 10, 13, 17, 22, 23, 27, 31, 
32,43,45,54,55,56,59,69, 70, 74,81, 
84,85,88,92,95,96,99, 104, 109, 110, 
127, 130, 137, 142, 145, 148, 154, 155, 
156, 157, 158, 160, 168, 170, 172, 188,201, 
202,218,222,223,225,237,260,285,307, 
312,333,353,373,407,457,478,483,484, 
485,486,487,494,498 

section 505: 262 
Title VI, 904 
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Index Court Case Subject Index 48 

"Probable future injury," 322 
Probationary employees, 442 
"Program or activity," definitions, 95, 215, 274, 

288,300,303,320,328,329,342, 345,363,464, 
470,479, 902,3006 

"Program specific," 186, 215, 253, 902, 903, 3001 
Promulgation of regulations, 72, 220, 247, 255, 

338, 373, 903 
Prosthetic limbs, 18~, 498 
Protective supervisory services, 250 
"Protector of last resort," 189 
Prudential Insurance Company, 319 
Psychiatric impairments, 12, 40, 98, 165, 192, 224, 

229, 234,301,304,346,374 
inpatient care, 40, 165, 187 

Psychotherapy services, 240 
Public Health Service, 423 
Punitive damages under section 504, 495 

Q 

Quadriplegic, 110 
"Quasi-judicial immunity," 164, 307 
"Quasi-suspect class," for equal protection suits, 

906 

R 

Racial discrimination, 54, 108, 268, 314, 334, 904 
Railway Labor Act, 262, 456 
Ramapo Central School District, 474 
Readers, for the blind, 210 
Reasonable accommodations 

driver's license denied, 386 
education, 244, 266, 333, 483 
employment discrimination cases, 57, 88, 141, 

146, 174, 195,210,245,270,271,284,285, 
291,292,297,318,324,329,339,351 , 356, 
358,361 , 365,391,397,399,410, 413, 429, 
430, 433, 448,452,460,466, 1001, 1004, 
1011, 1019, 1021, 1024 

housing, 121, 350 
Medicaid benefits, 130 
public transportation, 428 
state park, access to, 347 

"Reasonable deference," 212 
"Reasonable probability of substantial harm," 

322 
"Rebuttable presumption," 368 
"Recipient," definition of, 204 
Rehabilitation, Comprehensive Services, and 

Developmental Disabilities Amendments of 
1978,31, 152 

Rehabilitative services, 206 
Reimbursement for residential placement costs, 

424 
"Related services," 63, 71 , 224, 901 
Relocation program, of medical facilities, 41 
"Res judicata and collateral estoppel," 273, 1021 
Residential care, 61 , 103, 120, 122, 147, 166, 214, 

224, 226,272, 301,344, 380, 424 
See also "Free and appropriate" education: 

residential, Placement: residential 
Respiratory ailments, 433 
Respondent superior, doctrine of, 70 
Retarded,33,37, 47, 52, 54, 61 , 85, 102, 103, 113, 

117, 153,209, 212, 230, 246,251 , 272,306, 
354,380,446, 906 

institutionalization, 85 , 120, 127, 147, 214, 
251 , 272,273, 380, 906 

Revenue sharing, 104, 307, 328, 363, 462 
Rhode Island Commission for Human Rights, 

290 
Rhode Island Department of Education, 170 
Rhode Island Equal Employment Opportunity 

Commission, 290 
Richardson Independent School District, 258 
Right to jury trial, 421 
Roadway Express, 277 
Rural Legal Aid Society of West Central Ohio, 

352 

s 
Safe learning environment, 266, 426 
Safety considerations in employment, 410, 1004, 

1020 
Salary discrimination, 326, 371, 3000 
San Francisco Unified School District, 426 
Sarcoidosis, 416 
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Schizophrenia, 134, 206, 275, 364, 395, 403, 451 , 
461 

Scholastic Transit Company, 419 
Scoliosis, 365 
Seating policy on aircraft, 289, 332 
Section 202, 179 
Section 408, 229 
Section SOl, 25, 146, 161 , 203, 237, 271 , 275, 276, 

291 , 310, 311,337,341 , 358,374, 375, 379, 
391,399,416,421,423, 430,431,442, 445,473, 
491 

See also, administrative remedies, and private 
right of action under section 501, 

Section SOS, 31 , 69, 75, 80, 104, 151 , 161 , 199, 213, 
218,256,262,282, 284,341, 358,364,377,399, 
423,434,457 

Segregation, 28 
Self-abusive, 71, 235, 426 
"Self-contained" learning disabilities class, 101 
Seniority, 399, 904, 1007, 1010, 1028 
Severely Handicapped Program of the Postal 

Service, 442 
Sex discrimination, 265, 902, 903, 3006 
Sexual harassment, 374 
Sexual orientation, as an alleged handicap, 379 
Seventh Amendment right to trial, 487 
Shoulder injuries, 378, 1005 
"Single unitary benefit," 40 
Sixth Amendment, alleged violations, 272 
Small Business Administration, 447, 459 
Social Security Act, 110, 130, 147 

title XX, 264, 342 
Socially disadvantaged individuals, 447 
Southeastern Pennsylvania Transit Authority, 

385, 413 
Special day schools, 28 
Special education, 1, 10, 18, 28, 29, 35, 52, 63, 66, 

68, 87, 89,97, 101 , 113, 138, 139, 149, 152, 153, 
160, 168,201, 219, 234,236, 249,270,279,294, 
354, 384,401,427, 468,901 , 905 

"Special efforts," 5, 7, 11 , 38, 39, 135, 295, 385, 
420 

"Special master," 132, 263 
"Special obligation" under section S04, 270 
Special School District of St. Louis County, 69 

© Thompson Publishing Group, Inc. 

Speech impairments, 137, 249, 369 
Spina bifida, 10, 45, 63, 248 
Spine disease, 265 
St. Louis County Police Department, 88 
Stadium lease, 193, 479 
Standard intelligence tests, 108 
Standing to sue, 51 , 100, 105, 114, 119, 154, 171 , 

220,261,285,303, 375, 414 
State and Local Assistance Act, 363 
State, Department of, 206, 414 
Statute of limitations, 106, 116, 123, 223, 258, 285, 

349, 353,354, 372,379, 390,401,408,417, 419, 
463,481,482 

Stockholders, damages against corporations, 900 
Strike, air traffic controller, 394 
"Strong likelihood of success," 395 
"Substantial justification," 110, 130, 165 
"Substantially limited," in job qualifications, 

1005 
"Substantive rights," 127, 217 
Superintendent of Education for the State of 

Illinois, 217 
Surface Transportation Assistance Act, 338, 428 
"Surmountable barrier," 146, 358 
Syracuse Developmental Center, 127 

T 

Tattnail County School Board, 149 
Television station, licensing, 124, 443 
"Temporary physical incapacity," 24 
Tennessee Valley Authority, 184 
"Tennis elbow," 484 
Texas Board of Examiners in the Fitting and 

Dispensing of Hearing Aids, 429 
Texas Education Authority, 228 
Texas Human Rights Act, 402 
Texas State Board of Education, 63 
Third-party beneficiary (offederal contracts), 67, 

104, 175, 262, 305, 396 
Thirteenth Amendment, alleged violations, 28 
Tobacco smoke sufferers, 53, 195, 345 
Tractor-trailer driver, handicapped applicant, 

457,498, 1004 
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Transbus, 39 
Transit, 2, 5, 7, 11, 17, 20, 30, 38, 60, 135, 188, 

196,295,338,373,385,392,2004 
Transport Worker's Union of the AFL-CIO, 334 
Transportation, Department of, 5, 11, 30, 39, 60, 

135, 196,208,274,295,338,373,385,420,428, 
457,498, 1004, 1017 

Transportation to school, special 
accommodations, 218 

Treasury, Department of, 379 
Trowbridge Educational Center, 138 
Trust Fund Acts, 274 
Tuberculosis, 329 
Tufts University Medical School, 483 
Twenty-four hour care, 264 

u 
U. S. Mint, 351 
Ulcerative colitis, 319 
"Undue burden," 135, 146, 170, 196, 210, 218, 

271,391,397,410,425,431,446,460,480, 
1001 

Unemployable, determinations of, 318 
Uniform Federal Accessibility Standards, 309, 

479 
Unilateral placement of child, 144, 166, 192, 201, 

209,211,225,234,240,258,269,299,905 
Unions,302,334,381,399,402,405,409,413,414, 

472,484 
United Brotherhood of Carpenters, 86 
United States Postal Service, 377, 383, 409, 473 
University Interscholastic League, 42 
University of Chicago Hospitals, 493 
Untimely complaint, 383, 388 
Urban Mass Transportation Act, 5, 7, 11, 17, 20, 

23,30,38,60, 182, 188, 196,295,338,373,385, 
420,428,490 

v 
Varicose veins, 330 
Veteran's preference, 21, 146, 256, 416 
Veterans Administration 

apprenticeship program, 83 
as defendant, 91, 195, 308, 448 
disability benefits, 437 
educational benefits, 239, 304, 346 
"willful misconduct," 239, 304, 346 

Vietnam Era Veteran's Readjustment Act of 
1972,21,318, 1026 

Vietnam Veterans Readjustment Assistance Act, 
116, 1037 

Virginia Department of Education, 49 
Virginia Rights of Persons with Disabilities Act, 

481 
Visually impaired, 4, 16, 103, 115, 131, 172, 267, 

302,359,386,408,416,429,458,476,l021 
Vocational Rehabilitation Act of 1973, 62 
Vocational rehabilitation, 9, 136, 229 

w 
West Virginia Department of Corrections, 9 
Wheelchair See Mobility handicapped. 
Willingboro Board of Education, 99 
Woodhaven Center, 273 
Work Incentive Program (WIN), 67 
Workers compensation, as reason for not hiring, 

1018 
Wright Patterson Air Force Base, 199 

z 
"Zone of interest," 119 
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