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October 1, 1992

TO= Senator Dole
FROM: Mo West

SUBJECT: Technical Assistance Legislation

The EEOC has been working with the House Education & Labor
Committee on legislation (H.R.5925), the "EEOC Education,
Technical Assistance, and Training Revolving Fund Act", which
passed the House on September 16 and was referred to the Senate
Labor & Human Resources Committee. The Committee is planning to
discharge the bill today and have it passed by UC this evening.

The purpose of the bill is to establish a revolving fund
within the EEOC to be supported by payments received from
recipients of technical assistance and training to pay
administrative and personnel expenses of providing education,
technical assistance, and training relating to laws administered
by the Commission. You authored both amendments to the Americans
with Disabilities Act and the Civil Rights Act of 1991
specifically requiring the EEOC carry out training and technical
assistance activities on these laws.

To start up the Fund, $1,000,000 would be transferred from
the Salaries and Expenses appropriation of the Commission.
Senators, Hatch, Packwood, Kennedy, Harkin and Metzenbaum are
supporting passage of this bill. I believe you should support its
passage as the author of EEOC’s technical assistance amendments .
I just wanted you to be aware that it may come before the Senate
tonight to pass by UC.
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> nee”  H.R. 5935

IN THE HOUSE OF REPRESENTATIVES

SQM_V' 10, AR QA
Mr. FoRrRD of Mighigan (for hin}n.lf, Mr.GOODLING,
and Ma feakins , MR Gundegson and M. Smrth ) introduced
the following bill; which was referred to the Committes on

A BILL

To amend title VII of the Civil Rights Act of 1964 to
establish a revolving fund for use by the Equal Employ-
ment Opportunity Commission to provide education,
technical assistance, and training relating to the laws
administered by the Commission.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “EEOC Education,

Technical Assistance, and Training Revolving Fund Act
of 19927,

A W A W N

September 10, 1992
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SEC. 2. REVOLVING FUND.

Section 705 of the Civil Rights Act of 1964 (42
U.8.C. 2000e-4) is amended by adding at the end the fol-

[y

Jowing:

“(k)(1) There is hereby established in the Treasury
of the United States a revolving fund to be Imown as the
‘EEOC Education, Technical Assistance, and Training
Revolving Fund’ (hereinafter in this subsection referred
{o as the ‘Fund’) and to pay the cost (hlciuding adminis-

O 00 N O b BWON

—
o

trative and personnel expenses) of providing education,

-
[y

technical assistance, and training relating to laws adminis-

[y
[\

tered by the Commission. Monies in the Fund shall be

[a—
L

available without fiscal year limitation to the Commission

o1
B

for such purposes.

ot
N

“(2)(A) The Commission shall charge fees in accord-

pa—y
o)}

ance with the provisions of this paragraph to offset the

—
~3

costs of education, technical assistance, and training pro-
vided with monies in the Fund. Such fees for any edu-

e
o oc

cation, technical assistance, or training—

]
o

‘(1) shall be imposed on a uniform basis on per-

[0 ]
[

sons and entities receiving such education, assist-
ance, or training,
“(1) shall not exceed the cost of providing such

R 88

education, assistance, and training, and

]
Ln

“(in) with respect to each person or entity re-

26 ceiving such education, assistance, or training, shall
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Page 3 of 204

Alb.pdf
A9IRB24T_Alb.p £00 NOEYT B NOILUDNAS NO FZLLTWWOD £c:9T o




E o v B e N\ BB AP from the collections at the Dole Archives, University of Kansas HLC.

= - - B S e T I - 7

10
11
12
13
14
15
16
17
18
19
20
21
22
23

Seplember 10, 1992

A9R8247_Alb.pdf

rea

http://dolearchiveé.ku.edu

bear a reasonable relationship to the cost of prowid-

ing such education, assistance, or training to such

person or entity.

“(B) Fees received under subparagraph (A) shall be
deposited in the Fund by the Commission.

“(C) The Commission shall include in each report
made under subsection (e) information with respect to the
operation of the Fund, including—

f “(i) the identity of each persbn or entity to
which the Commission provided education, technical
assistance, or training with monies in the Fund, in
the figeal year for which such report is prepared,

“(i1) the cost to the Commission to provide such
education, technical assistance, or training to such
person or entity, and

“(ii1) the amount of any fee received by the

Commission from such person or entity for such

education, technical assistance, or training.

“(8) The Secretary of the Treasury shall invest the
portion of the Fund not required to satisfy current ex-
penditures from the Fund, as determined by the Commis-
sion, in obligations of the United States or obligations
guaranteed as to principal by the United States. Invest-
ment proceeds shall be deposited in the Fund.
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U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
Washington, DC 20507

Office of October 1, 1992
the Chairman

The Honorable Edward M. Kennedy
United States Senate
Washington, D.C. 20510

Dear Senator Kennedy:

Thig is in regard to the Technical Assistance Revolving Fund
legislation, H.R. 5925, which is pending in the Labor and Human
Resources Committee.

Under existing law, the EEOC currently provides education,
technical assistance and training through appropriated funds.
These activities are provided to the public at no cost.

As a result of the Civil Rights Act of 1591 and the
Americans with Disabilities Act, the EEOC anticipates a 20 to 30
percent increase in charges to process. A workload increase of
that magnitude will strain the agency’s resources, making it
impossible for the EEOC to expand or even to continue the current
level of outreach activities.

The Revolving Fund will give the EEOC the ability to charge
reasonable fees to particular audiences for certain specialized
products and services relating to all of the laws under the
EEOC’s jurisdication. The Revolving Fund will help to reduce the
demand on appropriated funds, thereby permitting the EEOC to
continue and to expand its current free education, technical
assistance and training activities,

The Revolving Fund will in no way reduce the EEOC’s
commitment or legal responsibility to provide free technical
assistance and training. On the contrary, it will permit us to
increase our outreach efforts.

The EEOC will continue to offer education, technical
assistance and training to the general public at no cost. It is
our intention that no one will be denied access to these products
and services because of lack of ability to pay.

Page 5 of 204
A9R8247_Alb.pdf




This document is from the collections at the Dole Archives, University of Kansas
0CT- -1-92 THU 19:23 http://dolearchives.ku.edu P, 01

ission
U.8. Egqual Employment Opportunity Comn
office o% communications and Legislative Affairs
1801 L Street, N.W., Room 9024
washington, D.C. 20507

-

FAX TRANSMITTAL FORM

pare:_ [ O /f TIME_ [ DD

701 MMM |

FAX TELEPHONE NUMBER: S 3 ‘f - 12

FROM! H‘V‘)ﬂ (;ED\(_Cj roJE—

DOCUMENT

NUMBER OF PAGES TRANSMITTED (INCLUDING 'COVER) ! / ;?

SPECIAL INSTRUCTIONS:

YF THE ENTIRE DOCUMENT I8 NOT RECEIVED, PLEASE NOTIFY US
IMMEDIATELY AT: 202/663=4900.

OCLA FAX NUMBER!: 202/663-4192
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U.8. Equal Employment opportunity i:ﬁigziﬁu
office of communications and Legisla :
1801 L Street, N.W., Room 902
washington, D.C. 20507

FAX TRANSMITTAL FORM
Q40
pares__[O / ! TIME_ [

TO: WM |

FAX TELEPHONE NUMBER: S 3 LF - bl

FROM! PFVW'\ “QDLCj = -

DOCUMENT:

. ik
NUMBER OF PAGES TRANSMITTED (INCLUDING COVER) 3 -'t{“;a

: _ wle
SPECIAL INSTRUCTIONS: f_alpﬁ‘.(_}_/ %ﬂﬂg ST Py

%JQM{S&MJ—A -
O

Y Us
IF THE ENTIRE DOCUMENT I8 NOT RECEIVED, PLEASE NOTIF
IMMEDIATELY AT: 202/6€63-4900.

OCLA FAX NUMBER! 202/663-4152
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EEQOC-K

Title VIT Kit, includes guidelines and
regulations regarding procedures,

record keeping, and employee
selection. Compiled into franked
envelope. NOTE: To be available
December 30.

7,000

EEOC~-K

Ade Discrimination Kit, includes fact

sheet, resource list, regulations and
guidelines regarding discrimination on
the basis of age. Compiled into
franked envelope. NOTE: To be
available December 30,

15,000

EEOC-K

Civil Rights Act of 1991 Kit, includes

resource list, regulations and
guidelines regarding the new Act.
Compiled into franked envelope. NOTE:
To be available December 30.

5,000

EEOC-M~-1

ical Assist >
Update, At least three new sections
are anticipated, updating the Manual’s
explanation of ADA-related policies.
8 1/2%"x11" loose-leaf, shrink-wrapped,
not to exceed 150 pages. NOTE: To be
available March 1, 1993; to be
delivered to all recipient of ADA
Technical Assistance Manual.

200,000

EEOC-BK~10

ced : vised,
compiles all statutes enforced by
EEOC. @ 50 pages, 8 1/2"x
11" bound. NOTE: To be available
January 15, 1993.

50,000

EEOC-K

Affirmative Action Kit, includes

guidelines and resource list regarding
affirmative action. Compiled into
franked envelope. NOTE: To be
available December 30,

2,000

A9R8247_Alb.pdf

* Kits will average 25-30 pages, with no kit exceeding 55 pages.
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Fo 1/

EEOC-BK-__

4th Annua (1989) .
8 1/2"x11" bound, @ 65 pages.
To be available December 1.

NOTE:

1,000

EEOC-BK-

25th Annual Report (1990),
8 1/2"x11" bound, @ 65 pages.
To be available Decenber 1.

NOTE:

1,000

EEQOC-K

e s inatio
Harrasgment/Egual Pay Kit, includes
fact sheet, resource list, regulations
and guidelines regarding sex
discrimination, equal pay, and sexual
harrassment. Compiled into franked
envelope, NOTE: To be available
December 30.

20,000

EEOC-

a i iscriminati
{English), includes fact sheet,
resource list, regulations and
guidelines regarding discrimination on
the basis of national origin.
Compiled into franked envelope.
To be available December 30.

NOTE:

10,000

Nation (o) iscrimi E
{Spanish), includes fact sheet,
resource list, regulations and
guidelines regarding discrimination on
the basis of national origin.
Compiled into franked envelope.
To be available December 30.

NOTE:

5,000

EEOC-K

Religioug Discrimination Kit, includes

fact sheet, resource list, regqulations
and guidelines regarding
discrimination on the basis of
religion., Compiled into franked
envelope. NOTE: To be available
December 30.

2,000

EEQC-K

Federal Sector Kit, includes fact

sheet, resource list, regulations and
guidelines regarding job
discrimination against federal
employees or applicants for federal
employment. Compiled into franked
envelope. NOTE: To be available
December 30.

15,000
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EEOC-M-1AI o cipients_of the ADA 75,000
T echnical Agsistance Manual
and_the GPO Order Form for the
Handbook apnd the TA Manual. 1 page
insert to all orders for the ADA TA
Manual.
NOTE: Will be available November 1.
EEOC-K/ADA- | Americans with Disabilities Act Kit: 25,000
EMP Employers, includes fact sheets,

booklets, regulations, resource
listings, and GPQO Order Form.
Compiled into EEOC franked envelope.
NOTE: To be available December 1.

EEOC-K/ADA- | Americans with Disabilities Act Kit: 45,000
IWD Indiv igabili ;
includes fact sheets, booklets,
regulations, resource listings, and
GPO Order Form. Compiled into EEOC
franked envelope. NOTE: To be
available December 1.

EEOC-BK-15 | The ADA: OQuestions and Answers, 50,000
revised question and answer format of
issues regarding the employment and
public accommodation provisions of the
ADA. Joint EEOC and Department of
Justice publication. 9 1/2"x

6" booklet, 27 pages. NOTE: To be
available December 1.

EEOC~FS~E=~2 | Fact Sheet: Pregnancy Discrimination. 25,000
l-page. NOTE: To be available
November 15.

EEOC-FS-S-2 | Fact Sheet: Pregnancy Discrimination. 6,000
(Spanish) 1l=-page. NOTE: To be
available November 15.

EEOC-FS5-E-3 | Fact Sheet: Religqious Discrimination. 20,000
l~page., NOTE: To be available November
15,

EEQC-FS-E-7 | Fact Sheet: Nondiscrimination 15,000
Protections for Federal Fmployees.

page. NOTE: To be available November
1.

EEOC-BRV~E Voluntary Assistance Symposia, 15,000
brochure for employers describing
availability of EEOC’s symposia on how
to voluntarily comply with
nondiscrimination laws. Note: To be
available Decembear 1.
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To PE PRoDUCED

Publications to be
Added to Inventory

Projected
Qrder
Levels

EEOC-

EEOC_Publications Order Form, basic

order form to accompany all responses
to publication requests. 1 page,
self-mailer. NOTE: To be available
Novenmber 1.

75,000

EEOC-BK-191

To All Those Reguesting the ADA
Handbook, l-page flyer informing
requestors that EEOC has exhausted its
supply of ADA Handbook and provides an
order form for ordering the
publication from GPO. NOTE: To be
available November 1,

5,000

EEOC/DOL~-
FR/ADA-1

Procedures for Complaints/Charges of
Employment Discrimination Based on

Disability Filed Against Employers
Holding Government Contracts or
Subgontracts; Joint Final Rule, EEOC

29 CFR Part 1641; Department of
Labor /OFCCP 41 CFR Part 60-742.
Procedures for investigation of
charges/compaints of job
discrimination based on disability
filed against government contractors
under Title I of the ADA and Section
503 of the Rehabilitation Act of 1993,
as amended. 8 1/2"x11" side stapled,
7 pages. NOTE: To be available
December 1.

5,000

EEOC/DOJ~
FR/ADA-1

Coordination Procedures for Complaints

or Charges of FEmployment
Discrimination Based on Disability
Subject to the Americans with
Disabilities Act and Section 504 of
the Rehabilitation Act of 1973; Final
Rule. Department of Justice 28 CFR
Part 37; EEOC 29 CFR 1640. 8
1/2"x11" side stapled, 8 pages. NOTE:
To be available December 1.

20,000

EEOC-BRF=~E

d or,
provides general information on the
mission of EEOC, the laws and
regulations providing equal employment
opportunity for federal employees, and
how to file a charge. 16 pages, 4"x9"
brochure. Note: To be available
December 1.

50,000

A9R8247_Alb.pdf
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Publications Available In Alternate Format

Formats

Stock # | Regular | Large

Publications Print Print Braille | Disk Tape

ADA Technical Assistance Manual M-1A
ADA: Your Rights as an Individial with a BK-18
Disability

ADA: Your Rights as an Individual with & BK-21
Disability (Spanish)

ADA: Your Responsibilities as an Employer BK-17
ADA: Your Responsibilities as an Employer BK-20
(Spanish)

Fact Sheet: ADA FS/E-5
Fact Sheet: ADA (Spanigh) Fs5/5-5
Fact Sheet: ADA Tax Provisions FS/B-6
Pact Sheet: ADA Tax Provisions (Spanish) F8/8-6
Poster: EEQ is the Law P/E-1
Poster; EEQ s the Law (Spanish) P/8-1
Poster: EEQ i¢ the Law (Mandarin Chinese) P/C-1
Regulations: ADA Title 1 FR/ADA-1 il

EEOC-POF-1

Page 12 of 204
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EEOC-BK-16C

Legislative History of the ADA = Vol.
III, third volume of publication
described above. NOTE: For
distribution to EEOC staff only. 1262
pages. 5 1/2"x9%".

489

EEOC-BK-1

14th Annual Report (1979).
8 1/2"x11" bound, 38 pages.

50

EEOC-BK~-2

15th Apnual Report (1980).
8 1/2"x11" bound, 45 pages.

50

EEOC~BK-3

£ (1981).
8 1/2"x11" bound, 152 pages.

50

EEQC-BK-4

17th Annual Report (1982).
8 1/2"x11" bound, 65 pages.

50

EEOC-BK-5

al Report (1983).
8 1/2"x11" bound, 71 pages.

50

EEOC~BK-6

19th Annual Report (1984).
8 1/2"x11" bound, 30 pages.

49

EEOC-BK-7

(1985) .
8 1/2"x11" bound, 50 pages.

50

EEOC-BK=-8

143 pages.

498

EEOC-BK-10

orced by t o
Opportunity Commission, compiles all
statutes currently enforced by EEOC.
36 pages, 8 1/2"x
11" bound. NOTE: Will be revised
prior teo the end of calendar year
1992.

4,310

EEOC-P/E~-1

ual E t
Law (English) 14"x17" poster. Folded
to 9"x6 1/2"; packaged in lots of 50.

490,645

EEOC-P/5~-1

a t_Opportuni
Law poster (Spanish).

173,224

EEOC-P/C-1

or
Law poster (Mandrian Chinese). To be
available December 1.

EEOC-P/E=11

Accessible Posting Notice, describes
employer’s obligation to display
poster in a manner that is accessible
to individuals with disabilities.
NOTE: One copy of the notice
accompanies all orders for posters.

38,962

A9R8247_Alb.pdf
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EEOC~-M~-1A

i W isabil

T n stance a
L) , provides

comprehensive guidance and examples on
how to comply with the
nondiscrimination in employment
provisions of Title I of the ADA.
350+ pages, loose-leaf 8 1/2"x11"
manual. NOTE: 1 per requestor,
orders to be compared against
database.

111,086

EEOC-BK=-17

s X o) 8 as a
Employer, l7-page booklet in a
question and answer format dealing
with some of the most often asked
guestions about the Act from
employers.

9 1/2"x6",

386,082

EEOC-BK~-20

i _Your Res i e
Employer (Spanish), [Same as above.)

15,940

EEQOC-BK~18

ight s i 1
Disability Upnder the ADA, ll-page
booklet in a guestion and answer
format dealing with some of the most
asked guestions about the Act by
individuals with disabilities. 9
1/2"x6".

593,875

EEOC-BK-21

Your Ri as_an i

Your Rights as an Individual with a
Disability Under the ADA (Spanish),

[Same as above. ]

89,029

EEOC~BK-22

The ADA: OQuestions and Answers
(Spanish), original 19-page booklet in
a guestion and answer format dealing
with the most often asked questions
about the employment and public
accommodations preovisions of the Act,
9 1/2"x6".

83,879

EEOC-BK-16A

lati (o) -
1, first volume of compilation of
legislative documents surrounding
passage of the ADA. NOTE: For
distribution to EEOC staff only. 924
pages, 5 1/2"x9",

492

EEOC-BK~16B

v e -
II, second volume of publication
described above. NOTE: For
distribution to EEOC staff only. 895
pages. 5 1/2"x9",

484

A9R8247_Alb.pdf
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CurgENTY AV LABLE

P. 10

Stock
Number

Description

Inventory
Leval

Publications for
Immediate Inventory

EEOC~-BK-19

e i £i
Handbook, 500+ page handbook
containing annotated regulations for
Titles I, II, and III; resources for
obtaining additional assistance; and
an appendix which contains
supplementary information related to
the implementation of the ADA.
8 1/2"x11" loose-leaf/boxed. NOTE:
The current stock of the ADA_Handbook
are for internal EEOC needs only.
Requestors for the publication from
the general public should receive the
notice on how to order the ADA
Handbook from GPO (EEOC-BK-191I).

1,925

EEQC-BRP-E

Info on_for the iv x,
provides general information on the
mission of EEOC, the laws providing
equal employment opportunity for
private sector employees, and how to
file a charge. 16 pages, 4"x9"
brochure.

57,903

EEOC-BRP~S

Information for the Private Sector

(Spanish). [Same as above.]

4,184

EEOC-
FR/ADA-1

isabi es Act (ADA): Final Rule,
July 26, 1991. 8 1/2"x11" bound, 32
pages.

96,565

A9R8247_Alb.pdf
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7. STAFFING

Projeci Manager ,
The project manager will be responsible for the overall managernent and operation
of the publication distribution process.

The mfomaaon Specialists will serve gs the live operators for order intake and

customer service for the EEOC publication syster. They should be trained in data
cmgv for the ordering process. In addition, they should have knowledge of the
EEOC publications and proper procedures for handling consumer requests.

At least one of the information spccial!s: must be Spanish speaking in order to

process the small number of Spanish requests received from the public. Alternative
snfzfuards must be built into the systern when this individual is not on the phones
recelving calls,

This osfu;on will be used to handle and process the written requests received for
EEOE‘ ublications, This position will read requests, gnier the information or
forward requests to proper location. In addition, the data entry clerk should be
trained as & Jive operator in case of overload or lack of proper staffing,

8. EEOC FIELD OFFICES

All EEOC Field Offices and Headquarters will be linked into the EEOC Publication
Ordering System vis modem and in-house computer system. Al offices should be able to
order EEOC publications directly from fleld offices. Data entry of consumer requests
should be handled and processed from the field office as well.

All EEOC fleld offices will require maining on the ordering system. This trainini
Slom oRem should be handled by the distribution center contractor and considered part o
3 oontract

9, EQUIPMENT, SUPPLIES AND INVENTORY

All equipment and supplies needed to accomplish the distribution and ,_Emmms of EEOC
publications will be fumished by the EPA and be considered part of the contract, with the
exception of a postage meter that will be furnished by the EEOC,

Upon an agreeable delivery date, all EEOC publications will be transferred from the
ggpagltn;&nb gf Agriculture's CFPDC in Landover, Maryland to the EPA center in
neinnad, Ohio,

Page 16 of 204
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4. INVENTORY

EEOC publications currently number 27 titles. This includes manuals, posters, fact
sheets and audio visual materials. Additional titles will be added but will not

surpass 40 titles.
Accorunodate mors than 5,000 square feet of storage fof EEOC publications.
Generate status, markering, system and mailing reports on & weekly or dally basls,

Accommodate and fulfill request for alternate format publications which includes
braille and audio services.

5, FULFILLMENT OF WRITTEN REQUESTS

In addition to the large number of calls received on the 8§00 number, the EECC recelves
numerous written requests for publications. The following tasks will be required to fulfill
the written orders.

Date enmry of all requests into the distribution computer gystemn
Fulfilling orders based upon the two-four day turnaround from receipt of request.

Eswublishment of & post office box in Cincinnati 10 aliow direct access to distribution
center,

Sorting and reading of requests 10.assure that consumer is requesting EEOC
publications only, Any other requests will be forwarded to EEOC headquérters for

proper handling.
6. TDD SYSTEM
The publication distribution process must include & TDD component to meet the needs of

the hearing impaired, Cotnputer software {8 currently evailable and can be integrated into
the distribution ordering system. =

A9R8247_Alb.pdf Page 17 of 204
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EEOC-FS/E~5

Fact Sheet: ADA. l-page.

92,678

EEOC-FS/S5-5

Fact Sheet: ADA. (Spanish). l=-page.

6,203

EEOC-FS-E~6

Fact Sheet: Disabilitv-Related Tax
Provisions. l-page.

104,509

EEOC-FS5-5-6

Sheet: Di i - ed X

Provisions. (Spanish). l-page.

21,833

EEOC-FS-E-1

e -

Fact Sheet: i n
Discrimination. l-page.

49,066

EEQOC-FE5-5-1

Fact Sheet: National Origin
Discerimination. (Spanish). l-page.

9,335

EEQC-FE&-5-3

Fact Sheet: Religous Discrimination.
(Spanisgh) 1l-page.

12,345

EEQC-FS-E~4

Fact Sheet: Sexual Harassment. l-page.

44,826

—_——

EEOC~FS-5-4

h : a rass .
(Spanish) 1-page.

8,843

EEOC-107-1

EEOC compliance Manual - Vol, 1, 8
1/2"x11", @ 300 pages, loose-leaf,
shrink-wrapped, NOTE: For
distribution to EEOC staff only.

69

EEOC=107~-2

liance Man - i B
1/2"x11", @ 700 pages, loose-leaf,
shrink-wrapped. NOTE: For
distribution to EEOC staff only.

77

A9R8247_Alb.pdf
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Z, ON-LINE ORDERING SYSTEM

The EPA will provide compurer equipment and software that will allow for an on-line
ordering system to be used in conjunction with the Cincinnati location (live operators) and
in the EEOC Field Offices and Headquarters. This system will be compatible with the EPA
ordering system currently in operation.

System guidelines:

Operators will enter ublication requests directly into an on-line system using
windows and automatic prompt pop-up screens.

On-line system needs to work interactvely with current EPA distribution system.

System must be able to socommodate building and manipulation of a customer
database for future mailings and manual updates.

System design to assure that the EEOC's polic% of providing ori¢ copy of the ADA
Technical Assistance Manual per requestor is observed.

The on-line ordering system should gather the following information:

Name
gr anization or Company
88
Phone and Fax
Date of Call
Publication(s) requested
Tracking (How 800 number was found)
Requester Demographics
Other Notes or Information

8 DISTRIBUTION PARAMETERS
Requests must be mailed within a two-four day turnground upon receiving order.

Documents and publications will be mailed in the most cost-efficient manner.

Maintenance of a reporting system for wacking individual requests for 8 period
sufficient to assure that the requests for fulfillment has been completed.

Maintaining and providing a back-up tape of all stored data.

Selection of proper mailing bags and envelopes in accordance with mailing
regulatlons.
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Equal Employment Opportunity Commission

Office of Communications and Legislative Affairs

Public Information Unit

The EEOC Office of Communication and Legislative Affairs (OCLA) requests that the
Environmental Protection Agency develop and submit a management plan (includin
budget) for the design and implementation of & Publicadons Distribution System for EE
materials.

The following is an outline of recommendations and parameters for the requested system:

1. EEQC 800 NUMBER

Using US Sprint and their Network 2000 system, the 1-800-669-EEQC will be trans orted
1o thf Cincignali facility from the Weshington Headquarters. All billing for the 800# will
continue 10 be recelived and processed by the EEOC in Washington D.C.

The following guidelines are requested for the 800 system:

800# will be used for ordering EEOC publicatons galy. The educational seript
format will be discontinued.

New system will be designed using live operators during the hours of 8:30 am 10
5:30 pm EST. '

After hours & recorded message will direct callers to call back during business
hours.

800# will not be designed or used s & informarion yeferral service. All information

uests beyond the ordering of publications will be directad to the EEOC's 800.
lé»et:':q9-4()00 outward bound transfer system or the OCLA at 202-663-4900 dependin
on the type of call, No automatic transfer of calls to this number will be request
unless Kg outward bound transfer system can be used.

Fax on demand systém will be initiated allowing callers to receive a complete Jisting
of EEOC publications instantly via fax.

Page 20 of 204
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8. Attorney-of~the-day -- Staff members in the Office of
Legal Counsel are available on a rotating baslis to
assist with technical assistance guestions from field
office staff.

9. The Office of Communications and Legislative Affairs
provides information, both written and verbal, to
Congress, the public, and print and electronic media.

Page 21 of 204
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chnical anc aini Services
Pr the EEO t

1. Written education/technical assistance materials in FY 1992

™ More than two million public¢ information pileces
were distributed to the public.

® 18 new pieces were made available in English,
Spanish, Creole and Mandarin Chinese (also
understood by Vietnamese-speaking individuals).

® 34 ADA-related publications were put into
alternate formats: braille, tape, large print and
disc.
2. New educational/technical assistance materials (full listing
attached)
3. New Publications Distribution System (project description
attached)
4. outward bound transfer capability of toll-free telephone

service automatically transfers the caller to the nearest
EEOC field office (14,000 to 22,000 calls per month).

5. Speakers Bureau -- Approximately 100 professional staff
members are available upon request to speak to audiences
about the laws under the EE0OC’s jurisdiction.

6. Field office outreach

@ Six field offices have each established one
program analyst position for a pilot program of
outreach to underserved populations.

9 In the first, second and third quarters of FY
1992, 1749 field staff members made presentations
to approximately 125,000 individuals, including
nempers of civil rights groups, advocacy groups,
educational institutions, trade associations and
businesses.

(] Expanded presence -=- OQutreach
activities focus on geographical
areas with a history of low charge
numbers.

2 Technical assistance is available to individuals and
groups from the Office of Legal Counsel.

Page 22 of 204
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I hope you and the other members of the Senate will support
H.R. 5925, 1Ite passage is vital to our ability to inform people
of their rights under the law and to educate employers about
their responsibilities.

Attached is a list of products and services which the EEOC
provides to the public at no cost.

Sincerely,

R

Evan J. Kemp, Jr.

Chairman
Attachment: Pducation, Technical Assigtance and Training
Services Provided by the EEOC at No Cost to

the Publicg

P - uq?u's TQ(/\SK?
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U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
Washington, DC 20507

Office of October 1, 1992

the Chairman

The Honorable Edward M. Kennedy
United States Senate
Washington, D.C, 20510

Dear Senator Kennedy:

This is in regard to the Technical Assistance Revolving Fund
legislation, H.R. 5925, which is pending in the Labor and Human
Resources Committee.

Under existing law, the EEOC currently provides education,
technical assistance and training through appropriated funds.
These activities are provided to the public at no cost.

As you may know, Congress is about to approve a budget for
the EEOC which is much lower than the President’s recommendation.
In fact, Congress has given the agency less money than the
President recommended for 11 out of the last 13 years. The
reduced budget, along with the anticipated increase in charges to
process as a result of the Civil Rights Act of 1991 and the
Americans with Disabilities Act, will make it impossible for the
EEOC to expand or even to continue our current level of outreach
activities.

The Revolving Fund will give the EEOC the ability to charge
reasonable fees to particular audiences for certain specialized
products and services relating to all of the laws under the
EEOC’s jurisdication. The Revolving Fund will help to reduce the
demand on appropriated funds, thereby permitting the EEOC to
continue and to expand its current free education, technical
assistance and training activities.

The Revolving Fund will in no way reduce the EEOC’s
commitment or legal responsibility to provide free technical
assistance and training. On the contrary, it will permit us to
increase our outreach efforts.

The EEOC will continue to offer education, technical
assistance and training to the general public at no cost. It is
our intention that no one will be denied access to these products
and services because of lack of ability to pay.

Page 24 of 204
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U.8. Equal Employment opportunity commission
office of Communications and Legislative Affairs
1801 L Street, N.Weoy Reeonm 9024

washington, D.C. 20507

-

FAX TRANSMITTAL FORM

pargs_ [ O /? TINE_ ] ' -D

701 MMM J

FAX TELEPHONE NUMBER: 3 ‘lL - b1/

FROM: pﬂ/lﬂ CD'%CQL[?

DOCUMENT:

NUMBER OF PAGES TRANSMITTED (INCLUDING 'COVER) ¢ { 2?

SPECIAL INSTRUCTIONS: W

I¥ THE ENTIRE DOCUMENT I8 NOT RECEIVED, PLEASE NOTIFY US
IMMEDIATELY AT: 202/663-4900,

OCLA FAX NUMBER: 202/663~4192
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1020 CONGRESS
2D SESSION H R 53 a. 5

/,/'
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x—'_-'_-'—- e — >
IN THE HOUSE OF REPRESENTATIVES

Segttmbern- 10, 142
Mr. Forp of Michigan (for himself, Mr.GOODLING,
and M2 Balins, Mma. Gunaeqcov\ tnd Mp. Smith ) introduced

the following bil; which was referred to the Committee on

A BILL

To amend title VII of the Civil Rights Aet of 1964 to
establish a revolving fund for use by the Equal Employ-
ment Opportunity Commission to provide education,
technical assistance, and training relating to the laws
administered by the Commission.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “EEOC Education,
Technical Assistance, and Training Revolving Fund Act
of 1992",

" b B W N e

!
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SEC. 2. REVOLVING FUND.

Section 705 of the Civil Rights Act of 1964 (42
U.S.C. 2000e-4) is amended by adding at the end the fol-
lowing: |

“(k)(1) There is hereby established in the Treasury
of the United States a revolving fund to be known as the
‘EEOC Education, Technical Assistance, and Training
Revolving Fund’ (hereinafter in this subsection referred
to as the ‘Fund’) and to pay the cost (including adminis-

O 60 3 O W & w R

—
o

trative and personnel expenses) of providing education,

i
e

technical assistance, and training relating to laws adminis-
tered by the Commission. Monies in the Fund shall be

e
L e

available without fiseal year limitation to the Commission

(—y
B

for such purposes.

—
L

“(2)(A) The Commission shall charge fees in accord-

fo—y
N

ance with the provisions of this paragraph to offset the

[
~]

costs of education, technical assistance, and training pro-
vided with monies in the Fund. Such fees for any edu-

=
o oo

cation, technical assistance, or training—

b
<

“(i) shall be imposed on a uniform basis on per-

]
e

sons and entities receiving such education, assist-

N
{8 ]

ance, or traming,

e g
(FSY

“(i1) shall not exceed the cost of providing such

o
e

education, assistance, and training, and

3o ]
n

“(iii) with respect to each person or entity re-

26 ceiving such education, assistance, or training, shall

- September 10, 1992 Page 27 of 204
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1 bear a reasonable relationship to the cost of provid-

2 ing such education, assistance, or training to such

3 person or entity.

4 “(B) FKees received under subparagraph (A) shall be

5 deposited in the Fund by the Commission.

6 “(C) The Commission shall include in each report

7 made under subsection (e) information ﬁ’ith respect to the

8 operation of the Fund, including—

9 “(1) the identity of each person or entity to
10 which the Commission provided education, technical
11 assistance, or training with monies in the Fund, in
12 the fiscal year for which such report is prepared,

13 “(ii) the cost to the Commission to provide such
14 education, technical assistance, or training to such
15 person or entity, and

16 “(iii) the amount of any fee received by the
17 Commission from such person or entity for such
18 education, technical assistance, or training.

19 “(3) The Secretary of the Treasury shall invest the
20 portion of the Fund not required to satisfy current ex-

b |
ot

penditures from the Fund, as determined by the Commis-

N
|38 ]

sion, in obligations of the United States or obligations

(o 2
(¥R 2

guaranteed as to principal by the United States. Invest-
ment proceeds shall be deposited in the Fund.

R
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1 “(4) There is hereby transferred to the Fund

2 $1,000,000 from the Salaries and Expenses appropriation

3 of the Commission."’.

10,
; September 10, 1692 Page 29 of 204
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§p- EMpy
;,“_*t_‘__{_f% U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
I E\i‘(“g’ Washington, D.C. 20507

September 24, 1992

Ms. Maureen P. West

Office of Senator Dole

141 Hart Senate Building
Washington, D.C. 20510-1601

Dear Mo:

As you know, Chairman Kemp convened an emergency meeting of
the Commission on September 21. The purpose of the session was
to discuss the severe budgetary constraints that the EEOC faces
in the coming fiscal year. I thought you would be interested in
reviewing the Chairman's remarks.

The President requested $245 million for the EEOC for
FY 1993. The House appropriations bill contains $218 million and
the Senate measure provides only $212 -- far short of the
projected needs for the agency for the next fiscal year. When
you consider that the mission of the EEOC has been broadly
expanded by the enactment of the Civil Rights Act of 1991 and the
Americans with Disabilities Act, it is imperative that the agency
receives its full budgetary request.

I have enclosed the Chairman's prepared remarks and
additional background materials, including a concise summary of
the agency's situation published by the Washington Post, for your
information. Please contact me if you have any questions.

Sincerely,

Ann Colgrove
Director of Communications
and Legislative Affairs

Enclosures

Page 30 of 204
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U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
Washington, DC 20507

EMERGENCY COMMISSION MEETING

September 21, 1992

Office of
the Chairman

' RODUC

I have called this emergency commission meeting to discuss a
situation of grave importance to the future of the U.S. Equal
Employment Opportunity Commission.

The EEOC -- the agency whose only mandate is to enforce our
nation’s anti-employment discrimination laws =-- is on the brink
of peril. If we were a business, we’d be out of business. If
Congress gets its way, our financial situation will force a
Chapter 11-type reorganization, jeopardizing the very product we
deliver.

Congress has given EEOC two new and complicated laws to enforce -
the Americans with Disabilities Act and the Civil Rights Act of
1991. President Bush -- following through on his commitment to
vigorous enforcement of civil rights laws -- requested $245
million, including 300 additional staff positions, for the EEOC
in FY 1993. This is a $35 million increase over this year’s
budget. But the House and Senate rejected the request, approving
only $218 million and $212 million respectively.

Even the House Appropriations Committee stated upon issuing its

budget recommendations: "The Committee recognizes that this
amount may not be sufficient to allow the EEOC to carry out the
provisions of the ADA ... adequately and continue its ongoing

workload under existing statutes."

I know there’s a lot of talk about the taxpayer and his or her
rights to a workplace free of discrimination. But I’'m wondering
if this isn’t just lip-service. I must question this Congress’
commitment to civil rights in light of years and years of a
slashed budget, and the current funding recommendations for EEOC.

The House and Senate allocations are but a sliver of an increase
over our FY 1992 budget of $210 million. They will not even
begin to cover costs for mandatory pay raises, let alone
inflation. This will stretch an already overloaded investigative
staff, making it impossible to enforce civil rights laws in the
manner Congress intended.

Congress has cut the White House request for EEOC ten out of the
last 12 years. This means, among other things, that we are
operating with almost 600 fewer employees than we had in 1980 --
or about a 20 percent decrease in staff.

Page 31 of 204
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Despite this -- and largely due to the excellent management
procedures initiated by former Chairman Clarence Thomas -- our
productivity has increased. Each EEOC investigator resolved an
average of 88.5 cases in FY 91. This compares to 33 cases per
investigator at the Department of Housing and Urban Development,
the next closest federal agency with similar responsibilities.

Indulge me while I take off the budget hat, and put on the
management hat. I believe that there needs to be a more
equitable distribution of the civil rights dollar. The EEOC’s
only mandate is to enforce civil rights laws, yet a
disproportionate amount of money is allocated to larger agencies
to carry out their civil rights responsibilities.

Congress passed the Civil Rights Act of 1991 and the Americans
with Disabilities Act without providing any real funds for
enforcement. Because the ADA is so new, it is likely to require
more work per case, at least in the initial stages of
enforcement. Further, we are expecting a sizable increase in
charges due to the new laws.

On top of this, the intense spotlight on sexual harassment over
the past year has doubled the number of those charges filed with
the agency. And to make matters worse, Congress now is
considering a bill that would give the EEOC responsibility for
complaints filed in the federal sector.

EEOC investigators already are stretched to the limit. They will
break under these conditions. We are losing good staffers
because of low morale. After all, who would want to stay at a
job that required such a demanding workload when another agency
was offering better pay for one-third of the work?

We’re already seeing the toll on staff. But the human fallout .
from the funding recommendations will be grave. Those who turn '
to the EEOC for relief will be forced to wait nearly three years

before the agency can resolve their charges. A woman who files a

charge of pregnancy discrimination, for example, will not see her

case resolved until her child is in pre-school.

The practical implications of such a delay are horrendous. They
are horrendous not only for the charging party who feels his or
her rights have been violated, but for the business charged with
the alleged violation. An employer would be faced with the
administrative nightmare of producing information to justify
actions of three or four years earlier.

I am sympathetic to the tough budget decisions Congress must make
this year. But the EEOC is in a unique position. While other
agencies can handle budget cuts by reducing or even eliminating
programs and grants, EEOC has no choice but to vigorously enforce
the laws under our jurisdiction.
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If Congress approves the budget as currently proposed, EEOC will
be forced to make some painful choices. No one will be happy:
not the aggrieved worker who comes to us for relief; not the
employer accused of dlscrimlnatlon, not the oversight committees
in Congress that review our work.

Our dedicated employees do not want the EEOC to become another
paper-shuffling federal agency. We are proud of our long history
of vigorous enforcement of antl-employment discrimination laws.
If Congress is going to continue passing laws -- good laws -- to
protect the American worker, it had better follow through and
prov;de the funding to enforce those laws. Otherwise, Congress
is wasting taxpayers time and money.

Now I would like to introduce Ann Colgrove, Director of
Communications and Legislative Affairs, who will give us a brief
overview of congressional activities.
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OUTLINE OF FY 1993
FUNDING STATUS

~ @ Historical Context: 1980’s to
Present

®FY 1993 Unprecedented
Requirements/Funding Reality

® FY 1993 Potential Funding Status
President’s Request
House/Senate Marks

@ Reality Impact of Potential FY 1993
Congressional Funding

Funding/Staffing
Workload

® Bottom-Line Prognosis
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HISTORICAL CONTEXT:
1980°S TO PRESENT
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HISTORICAL CONTEXT: 1980°S TO

PRESENT

Funding ($000)

Staffing (FTE)

FY

Requested

Enacted

Requested

Actual

1980

$130,622

$124,562

3,527

3,390

1981

$147,647

$144,610

3,696

3,358

1982

$145,239

$144,739

3,740

3,166

1983

$149,598

$147,421

3,327

3,084

1984

$157,940

$154,039

3,125

3,044

1985

$164,055

$163,655

3,125

3,097

1986

$158,825

$165,000

2,976

3,017

1987

$172,220

$169,529

3,125

2,941

1988

$193,457

$179,812

3,198

3,168

1989

$194,624

$180,712

3,198

2,970

1990

$188,700

$184,926

3,050

2,853

1991

$195,867

$201,930

3,050

*2,796

1992**

$210,271

$210,271

2,821

1993***

%k

k&
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$245,341

3,071

From FY 1980 to FY 1991, FTE was reduced by 594.
Excludes Proposed Supplemental of $1,000,000 and 50
additional FTE.

Includes Proposed Amendment of $2,496,000.
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FY 1993 UNPRECEDENTED

REQUIREMENTS/
FUNDING REALITY

%

- FY 1993 MARKS THE FIRST FULL YEAR
OF IMPLEMENTATION OF:

CRA
ADA
1614

FUNDING REALITY:

® CRA-

® ADA-

® 1614 -

A9R8247_Alb.pdf

no resources were provided (i.e.,
signed into law 11/21/91 after passage
of FY 1992 appropriation) |

only $4 million dollars increase was
provided in FY 1992 for ADA
implementation :

limited additional resources ($1.5
million) are included in President’s FY
1993 Budget Request
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FY 1993 POTENTIAL FUNDING STATUS

$ Increase

FY 1993 President’s
Request

$245,341,000

FY 1992 Appropriation

210,271,000

Increase

+$35,070,000

Staff Increase

FY 1993 President’s
Request

3,071

FY 1992 Appropriation

2,821

+250
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FY 1993 POTENTIAL FUNDING
STATUS
HOUSE/SENATE MARKS

House
Mark +/=

+$8,411,000 | -$26,659,000
($218,682,000)

President’s |
Request | |

+$35,070,000
($245,341,000)

Senate
Mark +/-

+2,711,000 | -$32,359,000
($212,982,000)
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FUNDING/STAFFING
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REALITY IMPACT OF POTENTIAL
FY 1993 CONGRESSIONAL FUNDING

KEY FACTS: EEOC is a small agency/single
appropriation. . . As such, no ability to
reprogram from other areas/accounts

EEOC is Ilabor intensive . . .
Approximately 76% of its
appropriation pays for staff salaries

In FY 1993, EEOC will have to pay the
fixed, noncontrollable cost increases
for:

Fixed Costs 93 Increases

Salaries & Benefits
(Pay raise, WIGS,

promotions, PMRS +$9,932,000
increases)

Rent, Communications, +$2,046,000
Utilities

Total +$11,978,000
Inflation Estimate +$714,714
Total +$12,692,714
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FUNDING REALITY IMPACT
Scenario #1

Current Staff
(2,821 FTE)

Assumptions

® Assume EEOC maintains the FY
1992 staff level of 2,821 FTE

@® Assume no inflation for all
operational costs; hold at the FY

1992 funding levels, including
State and Local

Salaries and Benefits $149,356,000 |

Fixed Costs 27,810,000 |-

All Operational Costs
(e.g., litigation, travel,
training, equipment,

supplies, printing, 21,658,000
etc.)

State and Local 25,000,000

$223,824,000
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OPERATIONAL COSTS OVERVIEW

FY 1992 | FY 1993
Level | Request +/=

Travel $2,845| $3,147| +$302
Transportation
of HHG, etc. 136 136 0
Printing 938 2,453 | +1,515
Other Services 9,961 12,463 +2,502
Litigation
Support 3,171 4,321 +1,150
Supplies,
Books, etc. 2,615 2,806 +191
Building
Alterations 811 811 0
Training 300 2,100 | +1,800
Equipment 881 1,588 +707

$21,658 | $29,825
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FUNDING REALITY IMPACT
Scenario #2 |

Senate Mark
($212,982,000)

Assumptions

@® Assume no inflation for all operational
costs; hold at the FY 1992 funding levels,
including State and Local

@® Assume Avg. Salary/Benefits ($52,169)

Funding
Salaries and Benefits $138,514,000
Fixed Costs 27,810,000
All Operational Costs 21,658,000
State and Local 25,000,000
$212,982,000

Staffing

EEOC could only afford i,655 FTE . .. a reduction
of 166 from FY 1992 and 416 from FY 1993 Request

Reduction:

‘92 Level ‘93 Request
2,821 3,071
-2,655 -2,655
-166 | -416

Page 48 of 204
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STAFFING REALITY IMPACT

- @ Cut staff 416 FTE (13.5%) from
the FY 1993 requested level of
3,071

@ Cut requested FY 1993 level of
250 FTE (all dedicated to field
operations)

® Cut remaining staff of 166 FTE
from headquarters and field:
operations

® Chairman’s Priority:
Continue downsizing‘

headquarters; minimize cuts
to the field.
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STAFFING REALITY IMPACT

® Chairman’s priority - optimal
staffing for field offices

® Current FY 1992 Goal

® To achieve Chairman’s priority
- heed to consider/review all
options for cost savings
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OPTIONS FOR
CONSIDERATION/REVIEW:

Cost Savings Examples
(Assume FY 1992 funding;
no inflation)

A9R8247_Alb.pdf

Furlough (e.g., all non-essential personnel)

Close select EEOC offices (virtually no immediate
cost savings)

Reduce/eliminate Training (e.g., jeopardize
implementation of new legislation) (Only $300,000
in FY 1992 President’s Budget . . . $106 avg/per
staff)

Reduce Travel (e.g., jeopardize quality
investigations) (Only $2,845,000 in FY 1992
President’s Budget . . . $35 avg/per investigation)

Reduce Litigation Support (Only $3,171,000 in FY
1992 President’s Budget . . . $2,377 avg/per case)

Reduce Equipment (e.g., jeopardize efficiency)

(Only $881,000 in FY 1992 President’s Budget
. . . $312 avg/per staff)
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WORKLOAD

® Productivity Successes .

® Impact in FY 1993
(Examples)
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RESOLUTIONS PER INVESTIGATOR
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HEARINGS

RESOLUTIONS PER INVESTIGATOR
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MONETARY RELIEF (MILLIONS)

§ bddeors (A colers)

FELD LEGAL UNIT STAFFING

ey ALl

LITIGATION SUPPORT PROGRAM

FY 1991 Workload*

FY 1991 Funding

Cases Entering FY 682 | Actual $2,900,000
Cases Filed 495 | 40 Cases -1,600,000
(3% of
Caseload)
Total Workload 1177 | Remaining $1,300,000

KEY POINT:

1,137 cases

Only $1,143 avg/per case

*Final FY 1991 Reconciled Data

Only $1,300,000 remaining for

A9R8247_Alb.pdf
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WORKLOAD IMPACT
IN
FY 1993
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WORKLOAD DATA

PRIVATE SECTOR EEOC ENFORCEMENT (COMPLIANCE ACTIVITY)

A9R8247_Alb.pdf

. | FY 1991 | FY1992 | FY 1993 | FY 1994 | FY 1995

~ WORKLOAD/WORKFLOW ACTUAL | ESTIMATE | ESTIMATE | ESTIMATE | ESTIMATE
TOTAL PENDING
CHARGE/COMPLAINTS 42,480 45,717 60,470 | 100,970 141,469
TOTAL RECEIPTS TO PROCESS | 62,848 70,771 82,181 82,181 82,181
NET TRANSFERS AND
DEFERRALS 4,731 4,826 4,826 4,826 4,826

TOTAL WORKLOAD 110,059 121,314 147,477 187,977 228,476
CHARGES/COMPLAINTS
RESOLVED 64,342 60,844 46,507 46,507 46,507
CHARGES/COMPLAINTS
FORWARDED 45,717 60,470 [ 100,970 | 141,469 181,968
CHARGES/COMPLAINTS
INVENTORY (MONTHS) 10.8 14.4 26.2 36.7 47.2

PERSONNEL RESOURCES . =

PRODUCTIVE STAFF - YEARS
ASSIGNED 779.4 779.4 714.4 714.4 714.4
PRODUCTIVE STAFF - YEARS
AVAILABLE 727.1 724.8 664.4 664.4 664.4
AVERAGE CLOSURES PER
PRODUCTIVE STAFF-YEAR
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FEDERAL SECTOR

HEARINGS

Workload

1992
Estimate

1993
Estimate

1994
Estimate

Estimate

Complaints
Pending

3,145

3,824

7,604

12,184

Complaints
Received

6,500

7,300

8,100

Total Workload

9,645

11,124

15,704

Complaints
Resolved

5,821

3,520

3,520

Complaints

Forwarded

3,824

7,604

12,184

Months of
Inventory

7.8

25.9

41.5
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BOTTOM-LINE
PROGNOSIS
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BOTTOM-LINE PROGNOSIS

@®@EEOC faces new

unprecedented statutory
requirements in FY 1993 (CRA,
ADA, 1614, etc.)

® Yet... EEOC faces actual and
significant cuts to current
staffing/operations.

® EEOC is facing unprecedented
trouble in doing its job.

® EEOC will seriously REGRESS
in the current Congressional
climate.
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Trouble in the Worlkplace at EEOC

As Enforcement Demands Increase, Agency Feels the Squeeze

The federal agency charged with
investigating discrimination in the
workplace claims it is so over-
worked and understaffed that with-
out a sizable budget increase, its
chief function could soon dissolve
from government enforcement to
bureaucratic paper-pushing.

In an emergency meeting of the
Equal Employment Opportunity
Commission yesterday, managers
there warned that the agency could
.be forced to lay off more than 100
people, furlough others and possibly
close field offices if Congress adopts
its proposed budget.

Details of such pending cutbacks
come as EEOC Chairman Evan J.
Kemp Jr. is waging an intensive
door-to-door lobbying effort to con-
vince legislators on Capitol Hill that
he needs more funding because con-
ditions are so perilous that two
tough new civil rights laws will have
little effect unless he has the man-
power to enforce them.

“If we were in business, we'd be
out of business,” he said. “If Con-
gress gets its way, our financial sit-
uation will force a Chapter 11-type
reorganization, jeopardizing the
very product we deliver.”

Owing largely to the Civil Rights
Act of 1991 and the Americans with
Disabilities Act, the agency esti-
mates that discrimination claims
will climb by 30 percent next year.
In the first . one-month period of the
Americans With Disabilities Act
after its employment provisions
went into effect in late July, 248
complaints were generated. And in
the nine months since the Civil
Rights Act of 1991 became law,
claims have jumped by 11 percent.

The question now is whether the
agency will be given a funding in-
crease to match its climbing case-
load. So far, the answer from Con-
Bress seems to be no.

Although President Bush sub-
mitted a request that would bolster
the EEOC’s budget by $35 million
to $245 million for fiscal 1993, the
House is looking at an increase of
just $8 million and the Senate is
- proposing a less generous increase
of $2 million.

Those kinds of numbers, accord-
ing to Kemp and his top aides, won't
even cover inflation and ultimately
could force the agency to “ration

A9R8247_Alb.pdf
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justice” among women, minorities
and the disabled.

Bleak as things appear, Rep. Neal
Smith (D-lowa), who heads the
House Appropriations subcommittee
on commerce, justice, state and the
judiciary, warns there is simply not
enough money to grant the funding
that Bush requested.

“They need the money, but
they're not the only ones,” Smith
said. “Most agencies are being hit
far worse than they are.”

The budget battles come when
morale at the agency is down, in part
because of unwanted attention fol-
lowing the hearings last year on the
nomination of Clarence Thomas to
the Supreme Court, but more re-
cently because of increased work-
loads that are causing late nights and
long weekends at the office.

Computers often are shared
among large groups of staffers,
equipment breakdowns have be-
come commonplace in many offices
and, increasingly, the EEOC is los-
ing investigators to other govern-

‘ment agencies where the pay is

higher and the hours shorter.
Although the agency insists it is
doing complete investigations of the
45,000 complaints that came into its
office this year, some who deal with
the agency aren’t 80 sure.
“As a practical matter, I don't see

THE WASHINGTON POST

the EEOC as anything but a place
where you're required to file a com-
plaint,” said Robert Fitzpatrick, a
Washington lawyer who handles
discrimination cases, “In terms of
doing anything meaningful for my
clients, they can't because they
simply don't have the staff.”

For a complaint filed at the agency
now, an investigation will not get
underway for 10 months. At the cur-
rent rate of increase in complaints,
and with no additional staff, the av-
erage case will not be reviewed for
more than two years,

Such backups are bad not only for
those filing suit but also for those
getting sued, because an employer
could be forced to justify a layoff or
other employment decision from
three years back.

Richard Seymour, who handles
employment discrimination cases for
the Lawyers Committee for Civil
Rights Under Law, said the agency
already is weak in investigating dis-
crimination cases. And as the EEOC
takes on the rights of the disabled, it
inherits a formidable task.

“It’s terribly important to get the
enforcement of this law off to a
roaring start,” Seymour said. “This
is the time when the landmark
cases are going to be filed, and how
the EEOC takes on the responsibil-
ity is critical.”
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BOB DOLE
KANSAS

Mnited States Denate

OFFICE OF THE REPUBLICAN LEADER
WASHINGTON, DC 20510

March 20, 1991

Senator Ernest F. Hollings

Chairman

Subcommittee on Commerce, Justice, State and Judiciary
Committee on Appropriations

S-146 U.S. Capitol

Washington, D.C. 20510

Dear Fritz:

Last year, Congress demonstrated its commitment to ensuring
equality of opportunity for citizens with disabilities. With the
support of President Bush, Congress passed the Americans with
Disabilities Act (P.L. 101-336), an historic civil rights law
that prevents discrimination against people with disabilities in
employment, public accommodations and services, transportation
and telecommunications. This landmark law is intended to
establish an inclusive society where all individuals --
regardless of disability -- have the opportunity to participate
in the mainstream of American life.

During Congressional consideration of ADA, I successfully
offered a technical assistance amendment to design a government-
wide technical assistance program. This program disseminates
information to educate people with disabilities about their
rights and the business community about their obligations under
ADA. Many private sector entities desperately need information
that answer their questions regarding compliance with the new
law. For example, technical assistance is instrumental in
assisting small businesses make necessary, cost-effective
accommodations to achieve ADA’'s intent.

Therefore, I respectfully request that the inclusion of 6.2
million for ADA technical assistance in the Senate Supplemental
Appropriations bill remain in the final conference report. This
appropriation will enable both the Equal Employment Opportunity
Commission (EEOC) and the Department of Justice to effectively
implement the technical assistance program required under ADA.

As you are aware, both agencies recently published their
proposed regulations in the Federal Register. The expedient
submission of regulations is very impressive and moves the nation
closer to fulfilling the promise of a strong civil rights mandate
for people with disabilities. A comprehensive technical
assistance program, however, is still necessary to ensure
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implementation of ADA’s regulations. I am confident that the
requested appropriation of 6.2 million will go a long way towards
helping small businesses and people with disabilities plan and
implement ADA.

For your information, I have enclosed a copy of the
amendment language as well as the appropriation language included
in the Senate Supplemental bill. Thank you in advance for your
consideration of my request.

With warmest personal regards.

Sincerely,

BOB DOL
United Stites\Senate

BD/mw
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BOB DOLE
KANSAS

Nnited States Senate

OFFICE OF THE REPUBLICAN LEADER
WASHINGTON, DC 20510

March 20, 1991

The Honorable Neal Smith

Chairman

House Appropriations Subcommittee on Commerce,
Justice and State, the Judiciary, and Related
Agencies

H 309, The Capitol

Washington, D.C. 20515

Dear Neal:

Last year, Congress demonstrated its commitment to ensuring
equality of opportunity for citizens with disabilities. With the
support of President Bush, Congress passed the Americans with
Disabilities Act (P.L. 101-336), an historic civil rights law
that prevents discrimination against people with disabilities in
employment, public accommodations and services, transportation
and telecommunications. This landmark law is intended to
establish an inclusive society where all individuals --
regardless of disability -- have the opportunity to participate
in the mainstream of American life.

During Congressional consideration of ADA, I successfully
offered a technical assistance amendment to design a government-
wide technical assistance program. This program disseminates
information to educate people with disabilities about their
rights and the business community about their obligations under
ADA. Many private sector entities desperately need information
that answer their questions regarding compliance with the new
law. For example, technical assistance is instrumental in
assisting small businesses make necessary, cost-effective
accommodations to achieve ADA’s intent.

Therefore, I respectfully request that the inclusion of 6.2
million for ADA technical assistance in the Senate Supplemental
Appropriations bill remain in the final conference report. This
appropriation will enable both the Equal Employment Opportunity
Commission (EEOC) and the Department of Justice to effectively
implement the technical assistance program required under ADA.

As you are aware, both agencies recently published their
proposed regulations in the Federal Register. The expedient
submission of regulations is very impressive and moves the nation
closer to fulfilling the promise of a strong civil rights mandate
for people with disabilities. A comprehensive technical
assistance program, however, is still necessary to ensure
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implementation of ADA’s regulations. I am confident that the
requested appropriation of 6.2 million will go a long way towards
helping small businesses and people with disabilities plan and

implement ADA.
For your information, I have enclosed a copy of the
amendment language as well as the appropriation language included

in the Senate Supplemental bill. Thank you in advance for your
consideration of my request.

With warmest personal regards.

Sincerely,

BOB DOL
United StiatesySenate

BD/mw

Page 65 of 204
A9R8247_Alb.pdf




This document is from the collections at the Dole Archives, University of Kansas
http://dolearchives.ku.edu

808 DOLE
KANSAS

Nnited States Denate

OFFICE OF THE REPUBLICAN LEADER
WASHINGTON, DC 20510

March 20, 1991

The Honorable Harold Rogers

Ranking Chairman

House Appropriations Subcommittee on Commerce,
Justice and State, the Judiciary, and Related
Agencies

343 Cannon House Office Building

Wwashington, D.C. 20515

Dear Harold:

Last year, Congress demonstrated its commitment to ensuring
equality of opportunity for citizens with disabilities. With the
support of President Bush, Congress passed the Americans with
Disabilities Act (P.L. 101-336), an historic civil rights law
that prevents discrimination against people with disabilities in
employment, public accommodations and services, transportation
and telecommunications. This landmark law is intended to
establish an inclusive society where all individuals --
regardless of disability -- have the opportunity to participate

in the mainstream of American life.

During Congressional consideration of ADA, I successfully
offered a technical assistance amendment to design a government-
wide technical assistance program. This program disseminates
information to educate people with disabilities about their
rights and the business community about their obligations under
ADA. Many private sector entities desperately need information
that answer their questions regarding compliance with the new
law. For example, technical assistance is instrumental in
assisting small businesses make necessary, cost-effective
accommodations to achieve ADA’s intent.

Therefore, I respectfully request that the inclusion of 6.2
million for ADA technical assistance in the Senate Supplemental
Appropriations bill remain in the final conference report. This
appropriation will enable both the Equal Employment Opportunity
commission (EEOC) and the Department of Justice to effectively
implement the technical assistance program required under ADA.

As you are aware, both agencies recently published their
proposed regulations in the Federal Register. The expedient
submission of regulations is very impressive and moves the nation
closer to fulfilling the promise of a strong civil rights mandate
for people with disabilities. A comprehensive technical

assistance program, however, is still necessary to ensure
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implementation of ADA’s regulations. I am confident that the
requested appropriation of 6.2 million will go a long way towards
helping small businesses and people with disabilities plan and
implement ADA.

For your information, I have enclosed a copy of the
amendment language as well as the appropriation language included

in the Senate Supplemental bill. Thank you in advance for your
consideration of my request.

With warmest personal regards.

Sincerely,

7

BOB DOLE
United Stages nate

BD/mw
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KANSAS

Wnited States Denate
OFFICE OF THE REPUBLICAN LEADER
WASHINGTON, DC 20510

June 17, 1991

The Honorable Warren Rudman
Ranking Member, Subcommittee on Commerce,
Justice, State, and Judiciary
152 Dirksen Senate Office Building _
Washington, D.C. 20510 i

Dear Mr. Chairman: |

The purpose of this letter is to make a personal request
that you give careful consideration to the level of funds
provided to the Department of Justice, the Equal Employment
Opportunity Commission, and the Federal Communication Commission
for the implementation of the Americans with Disabilities Act,
landmark civil rights legislation that prevents discrimination
against people with disabilities.

We request that you to include, at a minimum, $2.5 million
to the Justice Department and $4 million to the Equal Employment
Opportunity Commission for salaries and expenses.

In addition, we request that you include $10 million for the
Justice Department, $7 million for the Equal Employment
Opportunity Commission, and $1 million to the Federal
Communications Commission for technical assistance, including
public education and training.

Funding for technical assistance will be instrumental in
enabling the disability community and the business community to
establish partnerships that will foster voluntary compliance and
in providing invaluable information to small businesses, small
communities and others responsible for making the necessary
accommodations required by the legislation in the most cost-
effective manner. The Department of Justice, in coordination with
the other federal agencies, has already developed a comprehensive
technical assistance plan.

Similar technical assistance efforts, funded at a $50
million level over a three year period, were used following the
issuance of regulations implementing section 504 of the

Page 68 of 204
A9R8247_A1lb.pdf



This document is from the collections at the Dole Archives, University of Kansas
http://dolearchives.ku.edu

Rehabilitation Act of 1973, which prohibits discrimination on the
basis of disability by recipients of Federal financial
assistance. These effort proved to be invaluable in increasing
compliance and decreasing litigation.

Thank you for considering our request.

4 Sincerely,
Tom Harkin Bob Dole s‘“\\\_
U.S. Senator U.S. Senator
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EQB DOLE
KANSAS

NMnited Dtates Demate
OFFICE OF THE REPUBLICAN LEADER
WASHINGTON, DC 20510

June 17, 1991

The Honorable Warren Rudman

Ranking Member, Subcommittee on Commerce,
Justice, State, and Judiciary

152 Dirksen Senate Office Building

Washington, D.C. 20510

Dear Mr. Chairman:

The purpose of this letter is to make a personal request
that you give careful consideration to the level of funds
provided to the Department of Justice, the Equal Employment
Opportunity Commission, and the Federal Communication Commission
for the implementation of the Americans with Disabilities Act,
landmark civil rights legislation that prevents discrimination
against people with disabilities.

We request that you to include, at a minimum, $2.5 million
to the Justice Department and $4 million to the Equal Employment
Opportunity Commission for salaries and expenses.

In addition, we request that you include $10 million for the
Justice Department, $7 million for the Equal Employment
Opportunity Commission, and $1 million to the Federal
Communications Commission for technical assistance, including
public education and training.

Funding for technical assistance will be instrumental in
enabling the disability community and the business community to
establish partnerships that will foster voluntary compliance and
in providing invaluable information to small businesses, small
communities and others responsible for making the necessary
accommodations required by the legislation in the most cost-
effective manner. The Department of Justice, in coordination with
the other federal agencies, has already developed a comprehensive
technical assistance plan.

Similar technical assistance efforts, funded at a $50
million level over a three year period, were used following the
issuance of regulations implementing section 504 of the
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Rehabilitation Act of 1973, which prohibits discrimination on the
basis of disability by recipients of Federal financial
assistance. These effort proved to be invaluable in increasing
compliance and decreasing litigation.

Thank you for considering our request.

4 Sincerely,
Tow. ¥al m
Tom Harkin Bob Dole ’t“\\‘—
U.S. Senator U.S. Senator
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(202) 224-3254
TTY (202) 225-1904

TOM HARKIN
WA
COMMITTEES

AGRICULTURE

Wnited States Stnate

SMALL BUSINESS
WASHINGTON, DC 20510 LABOR AND HUMAN
RESOURCES

June 17, 1991

The Honorable Ernest F. Hollings

Chairman, Subcommittee on Commerce,
Justice, State, and Judiciary

S146-Capitol

Washington, D.C. 20510

Dear Mr. Chairman:

The purpose of this letter is to make a personal request
that you give careful consideration to the level of funds
provided to the Department of Justice, the Equal Employment
Opportunity Commission, and the Federal Communication Commission
for the implementation of the Americans with Disabilities Act,
landmark civil rights legislation that prevents discrimination
against people with disabilities.

We request that you to include, at a minimum, $2.5 million
to the Justice Department and $4 million to the Equal Employment
Opportunity Commission for salaries and expenses.

In addition, we request that you include $10 million for the
Justice Department, $7 million for the Equal Employment
Opportunity Commission, and $1 million to the Federal
Communications Commission for technical assistance, including
public education and training.

Funding for technical assistance will be instrumental in
enabling the disability community and the business community to
establish partnerships that will foster voluntary compliance and
in providing invaluable information to small businesses, small
communities and others responsible for making the necessary
accommodations required by the legislation in the most cost-
effective manner. The Department of Justice, in coordination with
the other federal agencies, has already developed a comprehensive
technical assistance plan.

Similar technical assistance efforts, funded at a $50
million level over a three year period, were used following the
issuance of regulations implementing section 504 of the

210 WALNUT ST
ROOM 733 FEDERAL BLDG
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Rehabilitation Act of 1973, which prohibits discrimination on the
basis of disability by recipients of Federal financial
assistance. These effort proved to be invaluable in increasing
compliance and decreasing litigation.

Thank you for considering our request.

_? Sincerely,
o Ha o S

Tom Harkin Bob Dole
U.S. Senator U.S. Senator
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The disability community together with the Department of
Justice’s Office of ADA Technical Assistance has requested an
appropriation of $20 million to carry out the necessa technical
assistance to implement the ADA -- an increase of $30 million over
last year’s funding. The increase is needed to meet the mandates
of the law which have take full effect on July 26, 1992. While the
Public Accommodations Title of the law has been in effect for a
year, the Employemnt provisions under Title I take effect on July
26, 1992. various Agencies are having a difficult time keeping up
with requests for information and technical assistance.

Title I of the Americans with Disabilities Act will take
effect on July 26, 199

The Public Accommodations Title of the law has been in full
effect for a year with Title I due to .
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U.B. oyment Opportunity Commission
Office © '?ucmuaintibm and ugis{ns-n Affairs
1.01 b A ‘u.lt' ‘W.W., Room PD24
Sashington, D.C. 20507

FAX TRANSMITTAL FORM

DATE: 9/10/91 cINT 5:30 p.m,

™0 Maureen West

¥AX TELEPEONE WUNBER; 224-8902 #
FRONM: Howard Moses - Deputy Director

. DOCDOMENT EEOC Technical Assistance Revolving Account Authorization Language

NUNBER OF PAGES TRANSMITTED (INCLUDING COVER)s 4

BPECIAL INSTRUCTIONS:

TP YOU DO WOT RECEIVE TEE ENTIRZ KESSAGE, PLEAS
IMMEDIATELY ATs (202) 663-4900 * ¥ MOTIFY US
FAX 61 (202) 663-4912
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U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
Washington, D.C. 20507

September 10, 1991

TO ! : Maureen West, Legislative Assistant
Office of Senator Robert Dole
Room 141 Sengte Hart Office Building
FROM : Howard MoseZ?SﬁSbuty Director

Office of Communications and
Legislative Affairs
U.S8. Equal Employment Opportunity Commission

SUBJECT : Proposed Authorization Language for EEOC Technical
Assistance Revolving Account

Attached is the language we discussed regarding authorizing the
establishment of a Technical Assistance Revolving Account for the
U.8. Equal Employment Opportunity Commission. The language has
been reviewed and approved by OMB,

Senator Dole's sponsorship of (and your staff work on] the
technical assistance provisions of the ADA will prove invaluable
to our efforts to secure passage of this proposed language.

I look forward to meeting with you on Thursday, September 19 at

10:00 a.m. Kassie Billingsley, Director, Financial and Resource
Management Services will accompany me.

cc: Kassie Billingsley
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5"
*9 An Act

To establish a Technical Assistance Revolving Fund for the United
States Equal Employment Opportunity Commigsion for technical
agsistance and training.

Be it enacted by th. .enate and House of Representatives of the
United States of Ameri a in Congress assemblaed,

S8ection 1. SHORT TITLEH.

This Act may be cited as "EEOC Technical Assistance Revolving Fund
Authorization Act of 1%91".

S8ection 2. REVOLVING FUND AUTHORIZATION.

(a) There is hereby created within the United States Treasury
a separate fund (hereafte. in this section called "the fund") which
shal’ be available to the Chairman of the Commission without fiscal
year limitation for the purposes of this Act. A business-type
budget for the fund shall be prepared, transmitted to the Congress,
cornsidered and enacted in the manner prescribed by law (31 U.S8.C.
9103 for wholly=-owned Government corporations.

(b) There is authorized to be transferred to the fund fron
Salaries and FExpenses not to exceed $1,000,000 to provide capital
for the fund including $525,000 from the Salaries and Expenses
Account for capital inveatments necessary to finance a Technical
A.sistance Training Institute. Funds transferred from the Salaries
and Expenses account shall be available to tra Technical Assistance
Reveolving Fund through September 30, 1993.

(c) (1) Any reimbursemant received as a result of providing
technical assistance nd training in the laws and regulations
enforced by the EEOC s..all be deposited in the fund to carry out
technical assistarce and training. Fees shal’ be assessed at rates
determined by the ‘hairman to cover the expenses incurred in
providing technical assistance and training as well as the
administrative expenses of the fund including depreciation of
equipment, accrued leave, and probable losses.

(2) All expenses, including reimbursements to other
government accounts, and repayments pursuant to operations of the
Chairman under this Act shall be paid from the fund, If at any
time the Chairman determines that menies in the fund exceed the
anticipated operating requirements of the fund, the excess funds
shall be transferred to the general fund of the Treasury.

Saction 3. EFFECTIVE DATE.

This Act shall take effect on the date of the enactment of this
Act.
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the ADA? That Is, can we assure em-
ployers that they will not face litiga-
tlon under the ADA by current ustrs
of illegal drugs and alcohol?

Mr. HARKIN. Let me state H as
clearly as I can. Users of illegal drugs,
including those addicted to fillegal
drugs, are not protected by the ADA,
regardless of whether Lthe employee or
applicant is otherwise qualifled and
the employee Is meeting performance
standards.

The technical amendment with re-
spect to lilegal drugs and alcohol was
made to remove any question about
the meaning of the statutory lan-
guage. Although many of us belleve
that the language of the bill, as re-
ported, was clear, others criticized the
bill as being too vague with.respect to
the issue of the use of illegal drugs.

The new language assures employers
that they need not worry about having
to defend actlons brought by casual
drug users, who are not covered under
the act. The act does protect drug ad-
dicts who are not current users. And
we all agree that people who use con-
trolled substances under medical su-
pervision, are unaffected by this provi-
sion of the act.

With respect to drug testing, the
ADA explicitly states that nothing in
the act prohibits or restricts either
drug testing or employment decisions
taken on the basis of such drug tests.
Therefore, an applicant who Is tested
and not hired because of a positive
test result for illegal drugs, or an em-
ployee who is tested and is fired be-
cause of a positive test result for llle-
gal drugs, does not have a cause of
action under the ADA. If an employer
performed a test which actually meas-
ured the current use of illegal drugs
and the test was positive for the use il-
legal drugs, the applicant or employee
has no protection under the ADA. It is
not a question of the employer having
a defense in an action by the applicant
or employee. The employer needs no
such defense because the applicant or
the employee has no cause of action.

So, I think we can assure the Sena-
tpr and employers, without hestita-
tion, that amployers will not face liti-
gelion under ihe ADA on the part of
current users of illegal drugs and aico-
hol either for testing or for taking dis-
ciplinary action agazinst such individ-
uals based on such testing.

Mr. ARMSTROMNG. Mr. President, 1
have not had a chance to see the
amendment. This is a matter of inter-
est Lo me. Do we have a copy of the
amendmnent?

Mr. HARKIN. It is at the desk. We
tricd to clear this with both sides. I
thought it had been cleared.

Mr. Fresident, In the meantime, I
ask unanimous consent that we can
move ahesad In the interesl of time to
accommodate the distinguishiéd minor-
ity leader. I move to set eside the
amendment.

The PRESIDING OFFICER. With-
out objection, the amendment will be
set aside.
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CONGRESSIONAL RECORD — SENATE

The Senator from Kansas.
AMENDMENT NO. 719
(Purpose: To provide & plan to provide
entities with technical assistance)

Mr. DOLE. Mr. President, I send an
amendment on behalf of myself and
Senator DomEeNIct and Senator GRass-
LEY to the desk and ask for its immedi-
ate consideration.

The PRESIDING OFFICER. The
amendment will be stated.

The legislative clerk read as follows:

The Senator from Kansas [Mr. DoLE], for
himself, Mr. Domenict and Mr. GRASSLEY,
propeses an amendment numbered T19.

Mr. DOLE. Mr. President, I ask
unanimous consent that reading of the
amendment be dispensed with.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

The amendment is as follows:

On page 95, strike lines 4 through 14 and
insert the following new subsections:

(a) PLAN FOR ASSISTANCE.—

(1) In cENERAL—Not later than 180 days
after the date of enactment of this Act, the
Attorney General, In consultation with the

. Chalrraan of tlie Equal Employment Quppor-

tunity Commission, the Secretary of Trans-
portation, the National Council on Disabil-
ity, the Chairperson of the Architectural
and Transportation Barriers Compliance
Board, and the Chairman of Federal Com-
munications Commission, shall develop &
plan to assist entities covered under this
Act, along with other executive agencles
and commissions, In understzanding the re-
sponsibility of such entities, agencies, and
commissions under this Act.

(2) PusricaTion oF rLan.—The Attorney
General shall publish the plan referred to
in paragraph (1) for public comment in ac-
cordance with the Administrative Procedure
Act (5 U.S.C. 551 et seq.).

(b) AcEncY AnD PUEBLIC AssiSTANCE.—The
Attorney General is authorized io obtain
the assistance of other Federal agencles in
cerrying out subsection (a), including the
National Council on Disability, the Presi-
dent’s Committee on Employmnent of Fecple
with Disabilities, the Small Business Admin-
{stration, and the Department of Com-
merce.

(¢) IMPLEMENTATION.—

(1) AUTEORITY TO coNTRACT.—Each dzpart-
ment or agency thal has responsibility for
implementing this Act may render technical
assistance to individuals and institutions
thal have rights or responsibilities under
this Act.

(2) IMPLEMENTATION OF TITLES.—

(A) TiTLE I.—The Equal Emplcyment Op-
portunity Commiission and the Atitomezy
Gencrai shall implement the pian for nesist-
ance, as described in subsection {a), for tiile
1.

(B) TrTLE I1.—

(1) IN GENEAAL.--Except as provided for in
clause (ii), the Attorney Gepoial shill un-
plement such plan for assis: e fer sitle IL

(ii) ExcerTioN.—The Searziary ol Trans.
portation shall implement sucl; plan for as
sistance for section 203.

(C) Titie III.—The Altiinzy Geaoeral, in
coordination with the Sccreiary aof Tians-
portation and the Chalrpersen of the Archl
tectural Transportatian Barricra Compil-
ance Dozrd, shall implement such pian for
assistance for title IIL

(D) Titie IV.—The Chalrrzun of thie fed
ernl Communisations Conmumissioil. in co-
ordination with the Attorney Generel, shall
implement such plan for assistance for tiile
Iv.

September 7, 1989

td) GRANTS A#D CONTRACTS. —

(1) In GENERAL.—Each department and
sgency having responsibility for implement-
ing this Act may make grants or enter into
conlracts with individuals, profit institu-
tions, and nonprofit institutions, including
educational institutions and groups or 2sso-
ciations representing individuals whe have
rights or duties under this Act, to effectuate
the purposes of this Act.

(2) DISSEMINATION OF INFORMATION.—Such
grants and contracts, among other uses,
may be designed to ensure wide dissemina-
tion of infurmation about the rights and
duties established by this Act and to provide
infarmation and technical assistance about
taclhiniques for cf{feciive compliance with
this Act.

(e) FAILURE To RECEIVE ASSISTANCE.—AN
employer, public accommodation, or other
entity covered under this Act shall not be
excused ficm mecting the requirements of
this Act because of any fallure to reccive
technical assistance under this section.

1r. DOLE. Mr. President, let me ex-
plain this amendment. It has been
cleared on both sides. It is a technical
essistance amendment.

It is important that both tne em-
pleyers and businesses and the handi-
capped fully understand this legisla-
tion, once it is passed, if it is to be im-
plemented. So that is preciscly what
the amendment does. It will enable
the responsible Federal agencies to es-
tablish a strong Governmentwide
technical assistance program. Such a
program will help to educate the
public about the requirements of this
bill.

Entities in the private sector need to
be aware of whal accommodations are
both necessary and cost effective, as
well as what is the best sulted for par-
ticular diszbled individuals.

Since many of these accommoda-
tions will be made in areas which tra-
ditionally have not been covered under
the Rehabilitation Act—that is, other
than universities or Federal conlrac-
tors in excess ol $2,500—a longstand-
ing expertise can be applied in imple-
menting the ADA In these new areas.

The same standards exist in the
ADA that have existed for over a
decade in fhe Rehabilitation Act. For
example, recasonable accommuodations
which do not provide an undue burdean
and are linited by business necessity
and safety are principles which can be
defined by a decade of experience.

Technics] assistwncs is insirumental

i sp rlefinitions Lo the
A thoroupgh  under-
wae princivies will great-
ntation and

H R
en the comprenghsive pature of
e ADA, | elicve abligalion
s [T L] Qs AN LT
derstand their new
pill and LAl employers ni
understand the nature of
abilgations.
The PRESIIINGG
there further debate?
The Senater from New Mexico.

el 8 yH S

their nrw

OFPICER. Is

Mr. DOMENICI. Mr. Presicont,
unless  the  distinguishind iinority
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BOB DOLE COMMITTEES

KANSAS AGRICULTURE. NUTRITION, AND FOHESTRY
TE HART BUILDING FINANCE

(202) 224-6521 RULES

Anited Dtates Denate

WASHINGTON, DC 20510-1601

May 24, 1990

Senator Ernest F. Hollings

Chairman

Subcommittee on Commerce, Justice, State and Judiciary
Committee on Appropriations

S-146 U.S. Capitol

Washington, D.C. 20510

Dear Fritz:

With recent passage of the Americans with Disabilities Act in
both the House and Senate, Congress has demonstrated its
commitment to enhancing equal rights and opportunities for all
Americans. This landmark civil rights legislation for people with
disabilities will go far to insure an all inclusive society. We
must not be blind, however, to the work that lies ahead in
effectively implementing this law. Given the comprehensive nature
of the ADA, I believe it is our obligation to see that people
with disabilities understand their new rights under the bill and
employers and businesses understand their obligations.

During Senate consideration of the ADA I offered a technical
assistance amendment that would enable the responsible Federal
agencies to carry out a government-wide technical assistance
program. Such a program would educate the public about the
requirements of this law. Entities in the private sector need to
be aware of what accommodations are both necessary and cost
effective, as well as, what accommodations are best suited to
particular disabled individuals. Technical assistance is
instrumental in providing accurate information and training in
carrying out the intent of this law. Therefore, I respectfully
request a $1.8 million dollar appropriation which will enable the
Equal Employment Opportunity Commission to create and implement a
technical assistance program. '
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May 24, 1990
- page 2 -
Hollings

I am certain that this requested appropriation will go far to
ensure appropriate planning and implementation of the Americans
with Disabilities Act. For your information, I am enclosing a
copy of the amendment language passed by the Senate during
consideration of this bill. Thank you for your consideration to
this request. If you have any questions, please call Kathy
Ormiston (4-2765) on my staff.

Sincerely,

United tes Senate

BD/mw
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COMMITTEE ON SMALL BUSINESS

HEARING ON
THE AMERICANS WITH DISABILITIES ACT

2359-A RAYBURN HOUSE OFFICE BUILDING
FEBRUARY 22, 1990
9:00 A.M.

WITNESS LIST

Honorable Steny H. Hoyer
Representative from the State of Maryland

Mr. Joseph Dragonette
founder and President
Joseph Dragonette, Inc., Chicago, Illinois
representing the U.S. Chamber of Commerce

Mr. Kenneth E. Lewis
President
Kenneth E. Lewis, CPA, Portland, Oregon
representing the National Federation of Independent
Business

Mr. David Pinkus
President
North Haven Gardens, Dallas, Texas
representing National Small Business United

Mr. Lex Frieden
former Executive Director
National Council on the Handicapped

Ms. Arlene Mayerson
Directing Attorney
Disability Rights Education and Defense Fund
Mr. James Turner

Acting Assistant Attorney General for Civil Rights
U.S. Department of Justice
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S8TATEMENT OF REP. JOHN J. LaFALCE, CHAIRMAN
COMMITTEE ON SMALL BUSINESS

HEARING ON THE AMERICANS WITH DISABILITIES ACT
FEBRUARY 22, 1990

Our purpose today is to examine the potential effects of the
Americans with Disabilities Act on small businesses.

This legislation is intended to usher in an era of access to
and participation in employment, public services, public
accommodations, transportation, and telecommunications for the
disabled. I believe I can speak for all of us here when I say
that it is in the best interest of the United States to get the
disabled into the economic and social mainstream of our country.

I realize, however, that private sector small businesses
have legitimate concerns as to their role in effecting this
public policy goal. In order for the ADA to be a vehicle that
leads to the further integration of our society, we must have a
bill that unites us by being as equitable and workable as
possible.

The ADA has already been the subject of many House and
Senate hearings. The version that was passed by the Senate and
the version reported out of the House Committee on Education and
Labor reflect many compromises between the Administration, the
Congress, and the business and disabled communities. But
questions remain that merit further discussion.

Clearly, it is everyone's desire to have the rights of the
disabled and the concerns of business hammered out through
legislation, not litigation. No one wants a small business owner
to go under because complying with or defending oneself under the
ADA requires costly and time consuming lawsuits.

On the other hand, stereotypes concerning abilities and
fears of the unknown should not freeze us into inaction where we
close ourselves off as employers, colleagues, shopkeepers, and
elected representatives to a segment of the American population
whose potential contributions remain largely untapped.

I am hopeful that today's hearing will serve as a forum for
realistic discussions. Let us clear away problems that do not
exist in fact, but let us not gloss over legitimate concerns.

I am pleased to begin the hearing with the testimony of
Representative Steny Hoyer of Maryland, who is the ADA's lead
cosponsor and has been coordinating its movement through the
House.
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He will be followed by a distinguished group representing
the small business and disabled communities. Mr. Joseph
Dragonette, founder and President of Joseph Dragonette, Inc., of
Chicago is representing the U.S. Chamber of Commerce. Mr.
Kenneth E. Lewis, President of Kenneth E. Lewis, CPA, in
Portland, Oregon is representing the National Federation of
Independent Business. Mr. David Pinkus, President of Northhaven
Gardens in Dallas, is representing National Small Business
United. Mr. Lex Frieden is Executive Director of Houston's TIRR
Foundation, which develops resources to support The Institute for
Rehabilitation and Research. He is also assistant professor of
rehabilitation at Baylor College of Medicine and is former
Executive Director of the National Council on the Handicapped.
Ms. Arlene Mayerson is Directing Attorney of the Disability
Rights Education and Defense Fund in Berkeley, California and is
also a professor of law in that state.

Our last witness will be Mr. James Turner, Acting Assistant
Attorney General for Civil Rights at the Justice Department.
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STATEMENT OF THE HONORABLE STENY H. HOYER
FEBRUARY 22, 1990

COMMITTEE ON SMALL BUSINESS

THANK YOU, MR. CHAIRMAN. I APPRECIATE THE OPPORTUNITY TO APPEAR
BRIEFLY BEFORE THE COMMITTEE TODAY AS THE LEAD HOUSE MANAGER OF THE
AMERICANS WITH DISABILITIES ACT. AS MOST OF YOU ALREADY KNOW, THE
AMERICANS WITH DISABILITIES ACT WAS ORIGINALLY INTRODUCED IN THE HOUSE
IN THE 100TH CONGRESS AND AGAIN IN THIS CONGRESS BY TONY COELHO, THEN
THE MAJORITY WHIP. UPON HIS RESIGNATION IN JUNE OF LAST YEAR, TONY
ASKED ME TO COORDINATE THE PASSAGE OF THE ADA IN THE HOUSE. I HAVE
TAKEN ON THAT ROLE BOTH FOR TONY, AND ON BEHALF OF THE DEMOCRATIC
LEADERSHIP.

CLEARLY, SMALL BUSINESSES ARE THE BACKBONE OF OUR NATION.
FOR MILLIONS OF AMERICANS, A SMALL BUSINESS IS EITHER THEIR LIVLIHOOD
OR THEIR SOLE SOURCE OF FOOD, ENTERTAINMENT, EMPLOYMENT OR SERVICES.
IT IS IMPORTANT TO ENSURE THAT THE ADA AND SMALL BUSINESSES ARE
COMPATIBLE. THEREFORE, I AM PLEASED TO HAVE THE OPPORTUNITY TO DISCUSS
THE MANY WAYS IN WHICH I BELIEVE WE HAVE WORKED TOWARDS THAT GOAL.

THE PURPOSE OF THE AMERICANS WITH DISABILITIES ACT IS TO
EXTEND CIVIL RIGHTS PROTECTIONS TO PEOPLE WITH DISABILITIES IN
EMPLOYMENT, PUBLIC AND PRIVATE TRANSPORTATION, PUBLIC ACCOMMODATIONS,
STATE AND LOCAL GOVERNMENT AND TELECOMMUNICATIONS. THE ADA IS BASED ON
THE RECOMMENDATIONS OF THE NATIONAL COUNCIL ON DISABILITY, WHICH WAS
COMPRISED OF 18 INDIVIDUALS APPOINTED BY PRESIDENT RONALD REAGAN.

THE COUNCIL FOUND, AFTER EXTENSIVE AND EXHAUSTIVE STUDY AND
REVIEW, THAT AMERICANS WITH DISABILITIES FACE DISCRIMINATION IN ALMOST
EVERY ASPECT OF THEIR LIVES INCLUDING EMPLOYMENT, HOUSING
TRANSPORTATION, COMMUNICATIONS AND RECREATION. AS A RESULT, PEOPLE
WITH DISABILITIES ARE MORE LIKELY TO BE POOR, UNEMPLOYED, AND LESS
LIKELY TO TRAVEL, OR ATTEND SPORT OR LEISURE ACTIVITIES. 1IN FACT,
PEOPLE WITH DISABILITIES ARE NOT LIKELY TO PARTICIPATE IN THE
MAINSTREAM ACTIVITIES OF AMERICAN LIFE.

THE COSTS OF THAT DISCRIMINATION ARE TREMENDOUS TO EVERY
SINGLE AMERICAN. 1IN ADDITION TO THE LOSS OF THE PRODUCTIVE TALENTS AND
CONTRIBUTIONS OF THESE AMERICANS, OUR NATION IS SPENDING ALMOST $170
BILLION ON MAINTAINING THE DEPENDENCY OF THE DISABLED. A STUDY BY
RUTGERS UNIVERSITY SHOWED THAT THE FEDERAL GOVERNMENT ALONE SPENDS UP
TO $75 BILLION ANNUALLY. THE NATIONAL COUNCIL ON THE HANDICAPPED
~ STATES THAT CURRENT SPENDING ON DISABILITY BENEFITS AND PROGRAMS
EXCEEDS $60 BILLION ANNUALLY.

YET, PEOPLE WITH DISABILITIES WANT TO WORK AND NOT BE
DEPENDENT. ALTHOUGH TWO-THIRDS OF ALL DISABLED AMERICANS BETWEEN THE
AGE OF 16 AND 64 ARE UNEMPLOYED, ACCORDING TO A RECENT LOU HARRIS POLL,
SIXTY-SIX PERCENT OF THE NON-WORKING DISABLED AMERICANS SAY THEY WANT
TO WORK. FURTHERMORE, EIGHTY-TWO PERCENT OF PEOPLE WITH DISABILITIES

Page 84 of 204
A9R8247_A1lb.pdf



This document is from the collections at the Dole Archives, University of Kansas
http://dolearchives.ku.edu

SAID THEY WOULD RELINQUISH THEIR GOVERNMENT BENEFITS IN FAVOR OF A
FULL-TIME JOB.

THE SENATE APPROVED THE AMERICANS WITH DISABILITIES ACT ON
SEPTEMBER 7 BY A VOTE OF 76-8. THE ACT AS APPROVED BY THE SENATE IS A
FAR DIFFERENT BILL THAN THE BILL ORIGINALLY INTRODUCED. THE BILL THAT
PASSED THE SENATE, WITH THE ENDORSEMENT AND ASSISTANCE OF PRESIDENT
GEORGE BUSH, IS A RESULT OF LONG NEGOTIATIONS BETWEEN THE SENATE, THE
WHITE HOUSE, THE BUSINESS COMMUNITY AND THE DISABILITY COMMUNITY. AS A
RESULT, THE BILL IS A CAREFULLY CONSTRUCTED COMPROMISE WHICH PROVIDES
CIVIL RIGHTS PROTECTIONS TO THE DISABLED WHILE RECOGNIZING THE
LEGITIMATE NEEDS AND CONCERNS OF AMERICAN BUSINESSES. THE IMPORTANT
AND UNIQUE NEEDS OF SMALL BUSINESSES ARE PARTICULARLY RECOGNIZED
THROUGHOUT EVERY MAJOR PROVISION OF THE LEGISLATION.

MORE RECENTLY, THE HOUSE EDUCATION AND LABOR COMMITTEE MARKED-
UP THE ADA AND APPROVED THE BILL BY A UNANIMOUS VOTE OF 35 = 0. THE
MEASURE APPROVED BY THE EDUCATION AND LABOR COMMITTEE IS ESSENTIALLY
THE BILL AS APPROVED BY THE SENATE BUT WITH A NUMBER OF MODIFICATIONS
AND CLARIFICATIONS THAT WERE NEGOTIATED WITH CONGRESSMAN STEVE BARTLETT
AND CONGRESSMAN STEVE GUNDERSON. THE RESULTS OF THESE NEGOTIATIONS
WERE OFFERED AS A SUBSTITUTE AMENDMENT TO H.R. 2273 AND ADOPTED BY THE
COMMITTEE.

THESE NEGOTIATIONS AND THEIR OUTCOME WERE THE RESULT OF MANY
LONG MEETINGS THAT WERE HELD WITH MEMBERS OF THE BUSINESS COMMUNITY IN
ORDER TO RESPOND TO THEIR CONCERNS AND TO ENSURE THAT THE ADA IS A
COMPREHENSIVE AND EFFECTIVE BILL. I WANT TO ALLAY MY COLLEAGUES OF ANY
CONCERNS OR MISUNDERSTANDINGS THEY MAY HAVE, IN MY CONSIDERATION THE
EDUCATION AND LABOR BILL IS THE OPERATIVE BILL, NOT THE ORIGINAL HOUSE
BILL.

YOU WILL HAVE MANY MORE EXPERT WITNESSES THAN I BEFORE YOU
TODAY WHO WILL LIKELY DISCUSS THE CHANGES MADE IN THE ADA FROM THE BILL
AS ORIGINALLY INTRODUCED. I WOULD LIKE TO JUST BRIEFLY DISCUSS THE
CHANGES IN THE SENATE AND OUR FURTHER MODIFICATIONS IN EDUCATION AND
LABOR.

AS YOU KNOW, THE ADA PARALLELS CURRENT FEDERAL CIVIL RIGHTS
LAW AS MUCH AS POSSIBLE. FIRST, THE ADA BUILDS ON THE SUCCESSFUL
FEDERAL ANTI-DISCRIMINATION MEASURE, SECTIONS 503 AND 504 OF THE
REHABILITATION ACT OF 1973, WHICH PROHIBIT DISCRIMINATION ON THE BASIS
OF DISABILITY BY CONTRACTORS OR RECIPIENTS OF FEDERAL FUNDS. ALSO, IN
MANY RESPECTS, INCLUDING SMALL BUSINESS ACCOMMODATION AND REMEDIES, THE
ADA PARALLELS THE CIVIL RIGHTS ACT OF 1964. THUS, THE EMPLOYMENT
PROVISIONS OF THE BILL DO NOT FULLY GO INTO EFFECT UNTIL FOUR YEARS
AFTER THE DATE OF ENACTMENT AND CONTAIN AN EXEMPTION FOR EMPLOYERS WITH
FIRST 25 AND THEN 15 EMPLOYEES. AND, BY REFERENCING THE CIVIL RIGHTS
ACT OF 1964, THE ADA PROVIDES THAT AN INDIVIDUAL CAN ONLY SEEK
ADMINISTRATIVE RELIEF THROUGH THE EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION OR INJUNCTIVE RELIEF FROM A COURT. NO OTHER REMEDY IS
AVAILABLE AND DAMAGES CANNOT BE SOUGHT.

FURTHERMORE, LIKE THE REHABILITATION ACT, A BUSINESS IS
REQUIRED TO MAKE A REASONABLE ACCOMMODATION TO A QUALIFIED INDIVIDUAL
WITH A DISABILITY UNLESS IT WOULD CAUSE THE BUSINESS AN UNDUE HARDSHIP.

UNDUE HARDSHIP IS A TERM WHICH HAS BEEN USED FOR 15 YEARS UNDER THE
REHABILITATION ACT AND IS SPECIFICALLY DESIGNED TO ADDRESS THE CONCERNS
OF SMALL BUSINESS. THE STANDARD SPECIFICALLY TAKES INTO ACCOUNT THE
SIZE OF THE BUSINESS, ITS BUDGET, AND THE TYPE OF BUSINESS.
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OTHER LANGUAGE INCLUDED IN THE EDUCATION AND LABOR BILL
CLARIFIES THAT CURRENT USERS OF ILLEGAL DRUGS HAVE NO PROTECTIONS UNDER
THE ADA. THE TECHNICAL ASSISTANCE AMENDMENT WHICH WAS ADOPTED IN THE
SENATE WAS FURTHER EXPANDED TO REQUIRE THE DEVELOPMENT AND
DISSEMINATION OF TECHNICAL ASSISTANCE MANUALS FOR THOSE WHO HAVE RIGHTS
AND RESPONSIBILITIES UNDER THE ACT.

THE GOAL OF THE PUBLIC ACCOMMODATIONS SECTION OF THE ADA, WHICH
IS PATTERNED AFTER TITLE II OF THE CIVIL RIGHTS ACT, WILL ENSURE THAT
PEOPLE WITH DISABILITIES CAN GAIN ACCESS TO PUBLIC PLACES. BOTH THE
SENATE BILL AND THE EDUCATION AND LABOR VERSION CONTAIN ADDITIONAL
PROVISIONS TO ACCOMMODATE THE NEEDS OF A SMALL BUSINESS SO THAT IT WILL
NOT BE OVERLY BURDENED BY THIS ACT.

AS YOU MAY KNOW, THE BILL DOES NOT REQUIRE RETROFITTING OF
EXISTING FACILITIES. AN EXISTING FACILITY MUST BE MADE ACCESSIBLE ONLY
IF IT IS READILY ACHIEVABLE TO DO SO. THIS IS A LOWER STANDARD THEN
ANY OTHER STANDARD IN CURRENT LAW OR IN THE ACT. READILY ACHIEVABLE IS
DEFINED AS EASILY ACCOMPLISHABLE WITHOUT MUCH DIFFICULTY OR EXPENSE.
THE NEW CONSTRUCTION AND RENOVATION REQUIREMENTS OF THE LEGISLATION
INCLUDE AN ELEVATOR EXEMPTION FOR SMALL BUILDINGS. ALSO, AS PART OF
THE NEGOTIATIONS IN EDUCATION AND LABOR, LANGUAGE WAS ADOPTED FROM THE
1964 CIVIL RIGHTS ACT TO CLARIFY THE STANDARDS FOR ANTICIPATORY
DISCRIMINATION. THIS STATES THAT THERE MUST BE "REASONABLE GROUNDS" TO
BELIEVE THAT ONE IS ABOUT TO BE DISCRIMINATED AGAINST IN A PUBLIC
SERVICE.

THE ADA ALSO INCORPORATES THE TITLE II REMEDIES OF THE CIVIL
RIGHTS ACT OF 1964. THUS, AN INDIVIDUAL CAN ONLY SEEK INJUNCTIVE
RELIEF FROM A JUDGE. THEN, SIMILAR TO OTHER CIVIL RIGHTS LAWS, ONLY
THE ATTORNEY GENERAL HAS THE RIGHT TO BRING PATTERN AND PRACTICE
CASES. IF THE JUDGE DETERMINES IT IS NECESSARY TO VINDICATE THE PUBLIC
INTEREST, THEN, AND ONLY THEN, CAN A CIVIL PENALTY BE ASSESSED. WHILE
I BELIVE THAT IT IS UNLIKELY THAT AN ATTORNEY GENERAL WILL BRING A
PATTERN AND PRACTICE CASE AGAINST A SMALL BUSINESS, YOU WILL BE
INTERESTED TO KNOW THAT LANGUAGE WAS ADDED IN EDUCATION AND LABOR TO
CLARIFY THAT THE FIRST AND SECOND VIOLATION REFER TO COMPLETELY
DIFFERENT ACTIONS, NOT MULTIPLE VIOLATIONS IN ONE CASE. FURTHERMORE,
ADDITIONAL LANGUAGE WAS ADDED TO FLATLY AND CLEARLY STATE THAT MONETARY
DAMAGES DO NOT INCLUDE PUNITIVE DAMAGES. FURTHERMORE, THE EDUCATION
AND LABOR VERSION EXPANDS ON THE SENATE PROVISION REGARDING GOOD FAITH
EFFORTS TO COMPLY WITH THE LAW WHEN ASSESSING CIVIL DAMAGES. THE BILL
NOW REQUIRES THAT THE COURT CONSIDER WHETHER AN ENTITY COULD HAVE
REASONABLY ANTICIPATED THE NEED FOR AN APPROPRIATE TYPE OF AUXILIARY
AID NEED TO ACCOMMODATE THE PARTICULAR NEEDS OF AN INDIVIDUAL WITH A
DISABILITY.

THERE WERE A NUMBER OF OTHER MODIFICATIONS MADE TO THE ADA,
REGARDING HISTORIC PROPERTIES, RENOVATIONS AND INTERIM ACCESSIBILITY
STANDARDS. ALSO, INCLUDED IS A PROVISION WHICH DIRECTS THE
ADMINISTRATIVE AGENCIES TO DEVELOP PROCEDURES AND COORDINATING
MECHANISMS TO ENSURE THAT ADA AND REHABILITATION ACT OF 1973
ADMINISTRATIVE COMPLAINTS ARE HANDLED WITHOUT DUPLICATION OR
INCONSISTENT, CONFLICTING STANDARDS.

THE ADA AS APPROVED BY THE SENATE APPROPRIATELY RESPONDED TO A
NUMBER OF CONCERNS RAISED BY MANY INTERESTED PARTIES. THE BILL AS
APPROVED BY EDUCATION AND LABOR FURTHER REFLECTS THE COMMITMENT OF THE
SPONSORS OF THE LEGISLATION TO ENACTING A CAREFULLY CRAFTED, EFFECTIVE
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CIVIL RIGHTS BILL. I BELIEVE THE ATTORNEY GENERAL OF THE UNITED
STATES, DICK THORNBURGH, PERHAPS BEST SUMMARIZED THE ADA IN HIS
TESTIMONY BEFORE THE HOUSE JUDICIARY COMMITTEE,

" IT BUILDS ON AN EXTENSIVE BODY OF STATUTES, CASE
LAW AND REGULATIONS TO AVOID UNNECESSARY CONFUSION;
IT ALLOWS MAXIMUM FLEXIBILITY FOR COMPLIANCE; AND
IT DOES NOT PLACE UNDUE BURDENS ON AMERICANS WHO
MUST COMPLY."

MR. CHAIRMAN, THE AMERICANS WITH DISABILITIES ACT IS ONE OF THE
MOST IMPORTANT BILLS BEFORE THE 101ST CONGRESS. OUR NATION WAS
FOUNDED ON THE FUNDAMENTAL PRINCIPLE THAT ALL AMERICANS SHOULD HAVE AN
EQUAL OPPORTUNITY TO LIVE IN OUR SOCIETY AND TO LIVE PRODUCTIVE LIVES.
IF AN INDIVIDUAL CHOOSES NOT TO MAKE THE MOST OF HIS OR HER OWN
TALENTS, THEN SO BE IT. BUT IN AMERICA, ONE MUST NOT BE DENIED AN
OPPORTUNITY BECAUSE OF IGNORANCE OR PREJUDICE.

BUT FOR FAR TOO MANY AMERICANS WITH DISABILITIES, THE COURSE
OF THEIR LIVES HAS BEEN DICTATED AND DEFINED NOT BY THEIR TALENTS,
DREAMS OR DESIRES, BUT BY THEIR DISABILITY. UNNECESSARY ATTITUDINAL
AND PHYSICAL BARRIERS HAVE MADE THE WORDS EQUAL OPPORTUNITY RING HOLLOW
FOR 43 MILLION AMERICANS WITH DISABILITIES.

THE ADA WILL ENSURE THAT THE DOORS OF OPPORTUNITY ARE TRULY
ACCESSIBLE FOR ALL AMERICANS. WHILE I CANNOT STAY FOR THIS MORNING’S
ENTIRE HEARING, I LOOK FORWARD TO REVIEWING THE TESTIMONY. AS ALWAYS,
I AM AVAILABLE TO DISCUSS THESE ISSUES AT ANY TIME. THANK YOU AGAIN
FOR THE OPPORTUNITY TO MAKE THESE BRIEF REMARKS.
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Statement
of the
U.S. Chamber

of Commerce

ON: THE AMERICANS WITH DISABILITIES ACT
TO: HOUSE COMMITTEE ON SMALL BUSINESS
BY: JOSEPH J. DRAGONETTE

DATE: FEBRUARY 22, 1990
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The U.S. Chamber of Commerce is the world's largest federation of
business companies and associations and is the principal spokesman
for the American business commumnity. It represents nearly 180,000
businesses and organizations, such as local/state chambers of
commerce and trade/professional associations.

More than 93 percent of the Chamber's members are small business
firms with fewer than 100 employees, 45 percent with fewer than 10
employees. Yet, virtually all of the nation's largest companies are
also active members. We are particularly cognizant of the problems
of smaller businesses, as well as issues facing the business
community at large.

Besides representing a cross section of the American business
community in terms of number of employees, the Chamber represents a
wide management spectrum by type of business and location. BEach
major classification of American bulinnl-—-lanufnctnrin;, retailing,
services, construction, vholesaling, and finance—numbers more than
10,000 members. Yet no one §roup constitutes as much as 32 percent
of the total membership. Further, the Chamber has substantial
membership in all 50 states.

The Chamber's international reach is substantial as well. 1 3
believes that global interdependence provides an opportunity, not a.
threat. In addition to the 59 American Chambers of Commerce Abroad,
an increasing number of members are engaged in the export and import
of both goods and services and have ongoing investment activities.
The Chamber favors strengthened international competitiveness and
opposes artificial U.S. and foreign barriers to international
business.

Positions on national issues are developed by a cross section of its
members serving on committees, subcommittees and task forces.
Currently, some 1,800 business people participate in this process.
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STATEMENT

on

THE AMERICANS WITH DISABILITIES ACT
before the
HOUSE COMMITTEE ON SMALL BUSINESS
for the
U.S. CHAMBER OF COMMERCE
by
Joseph J. Dragonette
February 22, 1990

I Statement of Interest

Mr. Chairman, members of the Committee, | am Joe Dragonette, founder and
President of Dragonette, Inc., located in Chicago, lllinois. My company is a public
relations and marketing services firm that represents many key corporations and
organizations on a national, regional, and local basis. Accompanying me today is
Nancy Fulco, Human Resources Attorney of the U.S. Chamber of Commerce’s
Employee Relations Policy Center. |

| founded Dragonette, Inc. in 1984, after having spent 15 years with an
international public relations firm, where | had risen to the position of midwest
president. Since 1984, my business has grown steadily. | now employ 35 people and
last year my company generated $2.3 million in revenues, making Dragonette, Inc. the
11th-largest public relations firm in the Chicago area and ranking it in the top 40
nationally. | have done all of this despite the fact that 15 years ago | was diagnosed
with multiple sclerosis and operate my business from a wheelchair.

| am here today representing the Chamber. | also represent both sides of the
issue - the disabled and small business. My specific purpose is to share with you my
individual thoughts and observations about the Americans with Disabilities Act (ADA).
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| feel strongly that the ADA should become law, but that it pass in a way that is both
productive and an incentive to all parties involved.

The Chamber would like to thank you for holding this hearing. The goal of the
ADA is a vitally important one: opportunity for all individuals to participate fully in
society. Not only is it important for the dignity of disabled people - it makes good
business sense.

Businesses need access to a trained work force and this work force needs
access to businesses. This will only work, however, if a balance is struck between the
interests of the disability community and the business community.

For this reason, the Chamber and small businesses are concerned with the
ADA as presently drafted, specifically with the degree of uncertainty surrounding the
requirements of the bill and its punitive nature, particularty with respect to small
businesses. Small and entrepreneurial businesses are this nation’s greatest weapon in
its battle to retain a competitive edge in world markets. America’s 18 million small
firms are the economic engine of this country, annually creating most new jobs and
encouraging product innovation and technological advancement. They need an
environment that encourages this growth, not hampers it. The ADA is important, far-
reaching legislation that deserves careful consideration.

The Chamber and small business do recognize that significant progress has
been made in addressing the concemns of the business community and we applaud
those efforts. It is of major concem to us, however, that this bill be fully clarified
before final passage to avoid the enactment of confusing, burdensome legislation,
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such as Section 89 or catastrophic health care, that has to be repealed. The

Chamber and small business stand ready and able to assist in any way we can.

Forging an alliance between the business community and the disability

community requires something other than vague requirements and a dependency on

the court system to make it work. Enabling the disabled will only work if these two

communities and the government are partners in progress: each working together

rather than at odds.
Il.  Suggestions for Clarifying the ADA

The Chamber and small business believe that if the following suggestions were

adopted, the concems of both communities would be mutually addressed:

0

A9R8247_Alb.pdf

Title | (the employment section) provides that individuals with disabilities
must be able to perform the "essential functions® of the jobs that they
want or hold. The "essential functions® of a given job will vary from
business to business and among different segments of the same
business. It should be made clear, through statutory language, that
employers have the discretion to decide what constitutes the "essential
functions® of a job.

Many definitions that are supposed to give guidance to an employer
regarding his/her obligations are extremely vague. The Chamber and
small business recognize that, with the numerous situations that could
arise under this bill, more precise definitions are difficult. However,
allowing full and fair consideration of an employer’'s or business owner's
assessment of what is meant by the terms "undue hardship® or "readily
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achievable® in any given “real world" situation, rather than leaving this to
the courts, would truly make the business community a partner in the
process of making the ADA work. It would ease confusion over the
meaning of those terms, encourage efforts to voluntarily arrive at
acceptable solutions, and reduce the fear of lawsuits. Statutory language
providing for this input could be added as a factor in determining the
meaning of those terms.

Employers will be required to comply with Title | (the employment
section) two years after the effective date and businesses must comply
with Title Il (the public accommodations section) 18 months after the
effective date, whether or not the implementing regulations are
cor_npleted. To ensure maximum compliance and to avoid forcing
businesses to guess at their obligations, the compliance date should be
one year from the date that the final regulations are in place.

The ADA does not preempt any civil rights protections for the disabled at
any level - federal, state or local. These laws are not uniform; and in
many instances, there are additional or conflicting obligations. A
business could be faced with multiple lawsuits at the same time on the
same set of facts. At a minimum, the ADA should contain a provision
requiring the complaining party to elect only one statute under which
he/she wants to proceed.

The special needs of small businesses were addressed in Title | (the
employment section) through a small business exemption, yet those
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same small businesses will be required to comply with the more
burdensome provisions of Title Il (the public accommodations section).
There was an attempt to provide some relief for small businesses in this
section through limitations on obligations, such as requiring only what is
“readily achievable.” Definitions of terms, however, are vague and
subjective and, therefore, do not provide the necessary relief. Lawsuits
will arise over what is required; and the costs of these lawsuits, both
direct and indirect, could be very burdensome to small businesses. To
avoid this punitive result, the Chamber believes that it would be
appropriate to include a phase-in period, starting with businesses that
have fewer than 25 employees and then decreasing in increments to 15
or 10 employees. During this time, these small businesses would be
expected to begin complying, but would not have to face lawsuits or
penalties for failure to comply. We would be happy to work with others
to develop the appropriate mechanism to accompilish this goal.

Title Ill (the public accommodations section) contains a provision
allowing an individual to file a lawsuit if he/she has *reasonable grounds"
to believe that he/she is "about to be* discriminated against. The only
situation where this is appropriate is with construction of buildings, where
mareisphysicalevidancematacce?sformedisabledwillnotbe
possible in the future. In all other situations, however, this cause of
action is inappropriate - it will be frivolous. Statutory language should
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make clear that a cause of action for anticipatory discrimination is
available only for construction violations.

When a “pattern and practice" case is brought under Title Ill (the public
accommodations section), monetary damages and civil penalties are
available at the discretion of the Attorney General and the court. First, a
distinction should be made between unintentional violations and those
that are willful and egregious. Second, monetary damages should be
limited to actual, out-of-pocket expenses. Third, it should be made clear
that civil penalties may be imposed in cases of willful and egregious
violations only.

Small businesses, generally, do not have extra money available for the
financial obligations of new mandates and often operate on a very
narrow profit margin. Financial incentives would go far in helping small
businesses to comply with the ADA and perhaps even encourage
compliance where a small business might not otherwise be required to
comply, i.e., because a particular accommodation is beyond what would
be considered to be "readily achievable." Section 190 of the Internal
Revenue Code should be expanded to allow deductions for all
expenditures made to accommodate the disabled. Currently, this section
permits a business to deduct a maximum of $35,000 annually for
structural alterations.
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. Conclusion

Ensuring that all individuals have the opportunity to participate fully in society is

ala

udable and necessary goal - one that the Chamber and small business support
Indeed, integration into this country’s economic life of people with disabilities is
essential to ensuring their opportunity for personal achievement as waell as in facing
the nation’s global economic challenges.

Despite this positive goal, the complexity of the ADA requires further carefy|
consideration. The importance of this issue necessitates taking the time to resolve its
problems to ensure that the bil is the best that it can be. It must be a three-part
effort: government, business, and the disabled shouid join under one umbrella to

community.
i : :
ank you, Mr. Chairman, for the Opportunity to testify. | would be pleased to
answer any questions.
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STATEMENT BY
KENNETH E. LEWIS
OWNER OF KENNETH E. LEWIS, CPA
PORTLAND, OREGON
Before: House Small Business Committee

Subject: Americans with Disabilities Act, H.R. 2273
Date: February 22, 1990

My name is Kenneth E. Lewis. As owner of Kenneth E. Lewis, CPA., I
employ 5 people in various accounting-related capacities and 2 secretaries.
In addition, I am the owner of a ranch in Oregon which employs 2 people
who work as ranch hands, tractor drivers, and the like . I have been active
in the Junior Chamber of Commerce, the Rotary Club, the Washington
County Rodeo Committee, and numerous other civic organizations. I was
Chairman of the Oregon delegation for the White House Conference on
Small Business. Today I am here as Chairman of the Oregon Guardian
Council of the National Federation of Independent Business, which

represents more than a half million small business owners nationwide.

I am also disabled as a result of polio which I contracted in 1952.

[ am very appreciative of those who have made efforts to provide
accommodations and jobs for the disabled. And much more can be done
through incentives, encouragement, and a cooperative community spirit.
However, the ADA takes a very different approach by mandating that
business owners cover the full expense of making those changes. If we as a
society desire full accessibility, we need to come up with a fair approach to

arrive at that goal.

Page 97 of 204
A9R8247_Alb.pdf



A9R8247_Alb.pdf

This document is from the collections at the Dole Archives, University of Kansas
http://dolearchives.ku.edu

As the owner of two small businesses, [ have a number of concerns
about the Americans with Disabilities Act that I feel must be addressed
before the bill goes any further. Let me outline a few of those problems for

you today.

The current bill exposes small businesses to possible economic
hardship, allows little flexibility in an employer’s decisions to hire the best
person for the job, and most importantly creates a risk of exposing

businesses to potential liability that they can ill afford.

As you know, the bill requires businesses to make accommodations if
they are readily achievable, or if they do not constitute an undue burden.
These are generally defined as those actions that do not require much
difficulty or expense. That may sound reasonable on the surface, but it
will require a judicial ruling or an Equal Employment Opportunity
Commission proceeding to determine what is too difficult or expensive for

each and every business.

In my case, I employ one individual who is an accountant in my firm,
but who also serves as my aide. My aide must be able to lift me and drive
me to various locations related to my work. To a certain degree, I am
dependent upon my aide’s responsiveness. However, the ADA bill would
not let me exclude a former drug addict or an individual who suffers from
a mental illness from consideration for the position if that individual can
perform the "essential functions" of the job. As you can imagine, my
inability to exclude recovering drug addicts from working as aides is of

more than a little concern to me.
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Several years ago. a shabbily dressed man came into my business and
asked for a job. I felt sorry for him, and decided to hire him as my aide. I
even bought new shoes for him. However, my wife took one look at him
and couldn’t believe what I had done. The next morning when he came in
to get me ready, we had a very difficult time and I began to question my
wisdom in giving him a job. Then during a conversation on the drive in to
work, he said he wanted to renegotiate the terms of the job. I suggested

that we'd both be better off going our separate ways.

He then blurted out that he really needed the job because he had been
on drugs and was currently on methadone. Yet it was quite clear to me by
then that he was entirely unstable and certainly not a person I felt
comfortable relying upon. I was able to send him on his way in that case,
but from my reading of the ADA bill, it would appear that I would have
been unable to fire him if it had been in effect. Certainly, this type of
situation is not what the drafters of this legislation intend, but it

illustrates what could happen if changes are not made.

Here is another example of what could occur under the ADA bill. Let's
say that I hire an aide and that person becomes physically unable to lift.
Since lifting is only a portion of my aide’s duties, would I be required to
restructure that job and have someone else in the firm perform these
services for me in order not to discriminate against my disabled employee?
And how does an employer handle the problem without fear of a lawsuit?
You cannot terminate the aide and find him another position with no

reduction in pay and with no stigma attached to the new position.
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As I mentioned, my other business is ranching. In the case of a sheep
ranch, the sheep are herded by a person on horseback with the help of
dogs. The ranchhands must coordinate their actions and those of the dogs
by verbal commands and whistles. If a hearing impaired individual
applies for a job as a ranch hand, would I have to provide visual beeper
equipment so he can work in that capacity? And what is my liability if his
equipment that I purchase on his behalf fails and he should have an
accident? Or what if he is not able to do the job for reasons other than his
disability and I need to replace him? How can I possibly prove that I fired
him for inability to perform the job rather than his disability?

This is just one example. Let me give you a few more. If someone
interviewed to run a tractor and was missing a hand or a foot, would I be
required to install hand controls for that person's benefit? Would I have to
make the bunk houses and outhouses accessible, and to what degree? It
would appear from the language in the ADA bill that I would never know
until a complaint was made and a decision rendered on just what is

required of me as the owner of the farm.

The employment provisions are clearly troublesome to small business
owners, but the public accommodation provisions are no less problematic.
The bill indicates that accommodations must be maintained for visitors
and clients who may be hearing impaired, blind, have physical limitations.

or have mental disorders, to enable them to utilize a business’ services.
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This can include certified sign language interpreters, auditory equipment,
ramps, electronic eye doors, hiring an assistant when necessary, and
taking the time to read contracts and forms aloud. The bill indicates that
you must provide accommodations to the disabled whether or not you can
charge extra for these services. If a business owner feels providing these
accommodations is not readily achievable and does not provide them, he
can still be sued and face legal fees and court action before he knows if he
'guessed” right or wrong on what the court believes is readily achievable in

his particular business.

Some time ago, I was visiting a friend who owns the Rainbow Bar in
Pendleton, Oregon. A year or so earlier, he had spent $2,000 to provide a
restroom that was accessible to people in wheelchairs. During my visit, he
pleaded with me to use his restroom since he'd spent all that money and
had not yet had a single person use it who was in a wheelchair. Don't
misunderstand me, I appreciate the fact that accommodations are being
made to help the disabled, but it should be done with reason and an

understanding of what we are demanding of small business owners.

Let me point out one more problem that seems to have been lost in the
debate. The ADA bill indicates that I have to provide an accommodation
when it is readily achievable or not an undue burden. But what am I
required to do if I have three employees with different disabilities and six
customers come into my business who are hearing impaired, all of whom

need sign-language interpreters?
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The bill gives no meaningful ceiling or "cut off' on how much is
considered excessive to provide any or all of these services for small
businesses. The bill gives no guidelines on the cumulative costs of
providing for many different types of disabilities. IfI am asked to provide
a sign-language interpreter for a client for ten hours at a cost of roughly
$230, the court may consider that to be readily achievable. However, will
they count in my credit the fact that I may have purchased a $5,000
computer for a blind accountant, installed a $2,000 ramp, a $900 electronic

door, and various other equipment of lesser cost?

The bill gives little practical guidance on what is considered a
reasonable expense. You may be interested to know about a case involving
a car rental company in New York. I have been told that a woman who
had a cast on her leg wanted to rent a small car. The rental agency owner
felt that she would be unable to drive the small car safely so the car was
upgraded to the next size at no extra charge to the client. The client was
not satisfied and brought legal action against the rental agency, and won

the case.

This is just one example that car rental agencies will face. What about
equiping rental cars for people missing a left hand, or a right hand, or a
left foot, or a right foot, or a person who needs hand controls that take four
hours to install and several hours more to remove? The bill does not
indicate that a business owner can charge more for the extra costs
incurred. And the owner is legally liable if the accommodations are not

provided.
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You have probably heard proponents of the bill say that the penalties
for violating the ADA bill are reasonable. I don't believe this is the case,
particularly for small businesses. If you are accused of violating the bill by
a client or visitor, you would have to provide your own attorney and you
would have to defend why you did not provide the device the disabled
person required. If the plaintiff wins, you are responsible for their
attorney fees as well as your own. Legal fees alone could devastate a small

business even if the business owner eventually wins.

If you have a second violation, you can be sued for up to $50,000 by the
Attorney General’s office, plus you may incur further damages that the
court may deem appropriate. A third violation could result in *eing sued
for up to $100,000 plus other damages. And keep in mind, you can be sued
not just for willful violations of the law, but even if you violated the law

accidentally.

Mr. Chairman and members of the committee, I urge you to work for
substantive changes in the ADA bill that put reason into the bill. Most
small business owners don’t want to discriminate against the disabled, but
they do not have unlimited funds to make multiple accommodations. Nor
are they able to withstand a lawsuit if they are unable to determine what

is readily achievable in their business.
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Several changes are needed. These include the following:

1) good monetary guidelines on what businesses are expected to provide;

2) removal of language that states businesses can be sued if a disabled
person believes he or she is "about to be" discriminated against;

3) areasonable phase-in period for small businesses after the final
regulations are issued so we know what is expected of us;

4) arefundable tax credit for making accommodations for businesses
that will have difficulties providing expensive alterations, equipment,

and services.

These are just a few changes that would improve the ADA bill and
make it workable in the real world. A better bill would have encouraged
voluntary compliance through incentives, awards programs, and other
positive steps. Business owners have done a great deal on their own to
employ the disabled and make accommodations for their customers. This

is the right type of action to encourage.

Unfortunately, the ADA bill unnecessarily pits disabled individuals
and business owners against each other where the outcome will only be

determined by the EEOC or the courts.
I urge you to do everything possible to alter the path of the ADA bill.

On behalf of small business owners like myself, we are asking for your help.

0811G
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NATIONAL SMALL BUSINESS UNITED

“Serving America's small businesses since 1937"

Statement

of
David Pinkus

on behalf of
National Small Business United

regarding
The Americans With Disabilities Act

before the
U.S. House Committee on Small Business

February 22, 1990

1155 15th Street N.W. Suite 710, Washington, DC 20005
Telecopier: (202) 872-8543

Telephone: (202) 293-8830
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Mr. Chai
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most recent bill, voted out of the House Education and Labor Committee, is a

definite improvement over the original bill, some problem areas remain.

1. Title I — Employment

We applaud the Education and Labor Committee’s efforts to make Title
[—the employment section of the bill—better suited to the unique needs of small
employers. First, the Committee exempted employers with fewer than 25
employees for the first two years, and those with fewer than 15 employees from
then on. The Committee improved upon the Senate version by linking “undue
hardship” and “reasonable accommodation” everywhere they appear in the bill.
With this change, the defense of undue hardship will be available to small busi-
nesses otherwise required to make a reasonable accommodation. The Committee
inserted provisions to allow the courts to take into consideration site-specific
factors when determining an “undue hardship.” This rule should be very beneficial

for the wide range of diverse small businesses with unique situations.

The last point illustrates a continuing problem with this legislation: a lack of
clarity which results iﬁ a lack of certainty. The fact is that this legislation is so
vague that the court is required to determine what exactly constitutes undue
hardship and what does not. Small businesses—in fact, all businesses—must know
what is expected of them and not be forced to wait for a court to decide whether

or not they are in compliance.

The vague terms we are concerned about include “undue hardship”,
“reasonable accommodation,” “readily achievable,” and “essential functions,”
among others. These are all terms and concepts which the bill leaves up to judicial

discretion. The point is that small businesses do not have the resources to hire
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legal counsel and disabilities specialists to consult on whether they are inside the
law every time they must make a physical or staff change; but they also must know
whether their action is legal. Their need to know is all the greater because this
same law that is so ambiguous also dictates similar penalties without regard to

whether the violation is malicious or simply an ignorant mistake.

We believe there are several possible solutions to the many problems
presented above. The first problem concerns the ambiguity of the language. The
solution here is for Congress to be much more specific about the sorts of require-
ments which will be necessary. Many of our objections would be handled if the
definition of “reasonable accommodation” as defined in Chapter 168A North
Carolina Handicapped persons Protection Act were to be substituted in HR.2273
(See Appendix A). Moreover, the language is frequently at once both vague and
expansive. For instance, in Title I Section 101(8)(B) the definition of “reasonable
accommodation” is ambiguous, yet also goes so far as to say that reasonable
accommodation may include “the provision of readers or interpreters. . . .” This
listing may lead to such an expansive definition of reasonable accommodation, that

it should be deleted altogether.

The next problem is the inability of a business to discover whether it is in
compliance with the law without being taken to court. There is no intervening
government agency with any authority to approve or disapprove a business’
practices. No one but a judge—with all the expense and difficulties a courtroom
implies—can make such a ruling. Businesses—especially small ones—both need
and deserve more certainty from their government about what will be expected of

them, short of being dragged to court.
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These reasons are all ones which cause us to believe that the exemption for
the smallest businesses makes sense. The smallest businesses are the ones least
equipped to know or understand what is required of them, and they certainly do
not have the resources to be taken to court if their employment practices should be

challenged.

II. Title III — Public Accommodations

The Public Accommodations section of the ADA probably cries out most for
significant change. Perhaps the most outrageous segment of the Title is Section
308, which calls for fines of up to $50,000 for a first violation and up to $100,000
for subsequent violations. A $50,000 fine of any sort could easily put many small
businesses completely out of business. Moreover, since there is no distinction
made between willful and unintentional violations of the Act, this ambiguous law

could be an ambush waiting to happen for many unsuspecting small businesses.

We recommend, first, that these fine schedules be dramatically scaled back.
Under this bill, an employer who discriminates unknowingly could be subject to
the same penalties as those who discriminate as a matter of policy. NSBU recom-
mends that small employers found to be in unintentional violation of the Public
Accommodations section should be given a warning and be allowed a period (3-6
months) to correct their violations before being subject to civil and criminal

proceedings.

Many of the problems of Title III stem from the General Rule listed in Section
302(a). This section prohibits discrimination against the disabled in their “full and
equal enjoyment” of public accommodations. The essential problem is that, unfor-

tunately, “full and equal enjoyment” may never be possible for many individuals,

Page 109 of 204
A9R8247_Alb.pdf



This document is from the collections at the Dole Archives, University of Kansas
http://dolearchives.ku.edu

no matter what accommodations are made. In such a circumstance, what accom-
modation would be required? Frequently, a different (as distinct from “full and
equal”) accommodation may provide greater accommodation. For these reasons,
we would recommend deletion of the words “full and equal” from the text of the

bill.

Itis also the case that small businesses have the same informational problems
with the Public Accommodations section of the bill that they have with the
Employment section. It may, therefore, be appropriate for small employers to be
exempt from this section in the same manner in which they were exempt from the
employment section. Opponents of the exemption argue that it is unnecessary in
the same way that small businesses were not exempt from Title II of the 1964 Civil
Rights Act. They must realize, however, that Title II only disallowed discrimina-
tion; it did not require the expenditure of financial resources for compliance. For
other violators, purely injunctive relief—as provided by Title II of the 1964 Civil

Rights Act—may be more appropriate than stiff penalties.

There is a further provision that the Attorney General has the authority to
request further “monetary damages” to be awarded to the plaintiff. The Education
and Labor Committee has made it clear that these damages include compensatory
damages for pain and suffering. These damages should in some way be redefined,
or, at least, the total award should be limited in some way, perhaps to simply actual

out-of-pocket expenses.

III. Other Concerns

The primary concern of small businesses with regard to ADA is cost. Many

small employers—no matter how much they may want or need to hire and serve
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disabled individuals—simply cannot find the financial resources to do so. NSBU
believes that the federal government has an obligation to help those employers
comply with a law that will heap major new financial commitments upon them.
Bringing appropriate rights and working conditions to this country’s disabled is
certainly a worthy goal for society. Small business simply needs help from the rest
of society to make that goal a reality. We believe that a tax credit is in order for
all small businesses making physical changes and financial outlays in order to

accommodate disabled individuals into their workforce and place of business.

Over 500,000 small businesses employing over 47,000,000 workers will have
to comply with this law. At an average capital cost of $10,000 per business, over
$5 billion may have to be spent just to renovate existin g bathrooms to accommodate
wheel chairs. More will have to be spent to provide wider aisles, etc. Small
businesses already have a tough time raising capital to facilitate growth. An
infusion of $5 billion into America’s small businesses could create 250,000 to
1,000,000 new jobs. Instead, a great deal of money will be spent to comply with
this law with a result that instead of opening up jobs for the disabled, a net loss of

jobs may result.

There is a strong need also to allow adequate phasing in of this law. Small
businesses need an adequate amount of time in order to learn about, understand,
and take appropriate steps to comply with the ADA. Implementation of ADA
should be no less than one year after final promulgation of the rules, with an
additional 1-year educational period during which no fines should be levied
without a written warning. With such enormous authority and latitude goin g ta the
rule-makers to clarify the vagueness of the law, it is necessary to insure a time-

frame for proper understanding of the rules and for proper comment upon them.
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I appreciate the opportunity to have testified before you here today. I want
to thank the Committee and Chairman LaFalce for holding these important hear-
ings. Itis good to know that we can always turn to the Small Business Committee
to at least listen to our concerns and give us the chance to air them. I hope you
continue in this tradition of activism. In the mean time, we will continue to work
within the process to reform the ADA so that it takes into consideration the
appropriate concerns of small business. The concerns I have listed above are
merely the major concerns with the bill, but I hope that the Committee now has a

better of understanding of the reasons for our reservations.
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§ 168A-3 CH. 168A. HANDICAPPED PERSONS PROTECTION & 168A-3

provided that the handicapped person shall not be held
to standards of performance different from other em-
ployees similarly employed, and (i) further provided
that the handicapping condition does not create an
unreasonable risk to the safety or health of the handi-
capped person, other employees, the employer's cus-
tomers, or the public;

b. With regard to places of public accommodation a handi-

capped person who can benefit from the goods or rer-
vices provided by the place of public accommodation:
and

c. With regard ;Z‘rublic services and public transportation

a hanaicap person who meets prerequisites for par-
ticipation that are uniformly applied to all partici-
ants, such as income or residence, and that do not
ave the effect of discriminating against the handi-
ca

pped.
£10) "Reasonable accommodations™ means:
a. With regard to employment, making reasonable physi-

cal changes in the workplace, including, but not lim-
ited to, making facilities accessible, modifying equip-
ment and providing mechanical aids to assist in oper-
ating equipment, or making reasonable changes in the
duties of the job in question that would accommodate
the known handicapping conditions of the handi-
capped person seeking the job in question by enabling
him or E:r to satisfactorily perform the duties of that
job; provided that “reasonable accommodation” dges

_not require_that an employer:.

1. Hire one or more employees, other than the handi-
capped person, for the purpose, in whole or in part,
of enabling the handicapped person to be em-
ployed; or

2. Reassign duties of the job in question to other em-
ployees without assigning to the handicapped em-
ployee duties that would compensate for those re-
assigned; or

3. Reassign duties of the job in question to one or more
other employees where such reassignment would
increase the skill, effort or responsibility required
of such other employee or employees from that
required prior to the change in duties; or

4. Alter, modify, change or deviate from bona fide se-
niority policies or practices: or

5. Provide accommodations of a personal nature, in-
cluding, but not limited to, eyeglasses, hearing
aids, or‘frr.-stheses, except under the same terms
and conditions as such items are provided to the
.employer’s employees generally; or

6. Make physical changes to accommodate a handi-
capped person where: .

I. For a new employee the cost of such changes
would exceed five percent (5%) of the annual
salary or annualized hourly wage for the job
in question; or

II. For an e:istin% employee the cost of the
changes would bring the total cost of physical
changes made to accommodate the employee’s
handicapping conditions since the beginning
of the employee's employment with the em-
ployer to greater than five percent (5%) of the
employee's current salary or current annual-
ized hourly wage; or

7. Make any changes that would impose on the em-
ployer an undue hardship, provided that the costs
of less than five percent (5%) of an em loyee's sal-
ary or annualized wage as determined in subsec-
tion (6) above shall be presumed not to be an
undue hardship.

b. With regard to a place of public accommodations, mak-

ing reasonable efforts to accommodate the handicap- -
Emg conditions of a handicap

ed person, including

ut not limited to, making fm:ﬁitsea accessible to and

usable by handica

pped persons, redesigning equip-

ment, provide mechanical aids or other assistance, or
using alternative accesaible locations, provided that
reasonable accommodativna does not require ellorts
which would impose an undue hardship on the entity
involved. (1985, c. 5§71, s, 1.)

CASE NOTES

Person who had eye disesss but
whoses vision was functioning nor
mally with glasses was not visually
PR ) th the of § 168-1
and thus was not & "handicapped per-

#0n" who was granted a right of employ-
ment by former § 168-8. Burgess v, Jo-
seph Schlitz Brewing Ce., 298 N.C. 520,
259 S.E.2d 248 (1979
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Mr. Chairman and distinguished members of the
Committee, my name 1is Lex Frieden. I am currently
Executive Director of the T.I.R.R. Foundation and Assistant
Professor of Rehabilitation at Baylor College of Medicine,
Houston, Texas. From 1984 to 1988, I served as Executive
Director of the National Council on the Handicapped, now

called the National Council on Disability.

I am pleased to have the opportunity to testify today
about the Americans with Disabilities Act. I am anxious to
describe for you the historical development of this bill,
and the changes which have been made to it since it was
originally conceived. You will see that many compromises
have been made which take into consideration the legitimate
needs and real concerns of small business. I believe that
the ADA has been crafted to be responsive to the needs of
America’s disabled citizens while it is considerate of the

interests of America’s small businesses.

The Americans with Disabilities Act was originally
drafted by the National Council on the Handicapped in 1987,
after four years of thorough research and investigation.
The National Council is an independent federal agency which
is composed of fifteen members who are appointed by the

President and confirmed by the Senate.
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In 1983, the Council was charged by Congress with the
responsibility to “"assess the extent to which Federal
programs serving people with disabilities provide incentives
or disincentives to the establishment of community-based
services for handicapped individuals, promote the full
integration of such individuals in the community, in
schools, and 1in the workplace, and contribute to the
independence and dignity of such individuals.” The Council
was directed to report its findings and recommendations to

the President and Congress by January, 1986.

To carry out this mandate, the Council conducted
extensive examinations of current legislation and disability
programs, consulted with experts in many disability-related
fields, conducted special seminars and hearings, and held
public forums for persons with disabilities and their

families throughout the United States.

In these nationwide forums, Council members heard over
and over again that discrimination is the number one problem
faced by 1individuals with disabilities. Discrimination
creates barriers which make education, rehabilitation, and
employment programs ineffective, As a result of hearing
testimony and comments of hundreds of people with
disabilities, parents, and others; the Council concluded
that the most pervasive and recurrent problem faced by

disabled persons was unfair and unnecessary discrimination.
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In its 1986 report to the President and Congress,
Toward Independence, the Council wrote: "...(W)hatever the
limitations associated with particular disabilities, people
with disabilities have been saying for years that their
major obstacles are not inherent in their disabilities, but
arise from barriers that have been imposed externally and

unnecessarily."”

In the report Appendix, the Council explained, "A major
obstacle to achieving the societal goals of equal
opportunity and full participation of individuals with
disabilities is the problem of discrimination.
Discrimination consists of the wunnecessary and unfair
deprivation of an opportunity because of some characteristic
of a person. It is the antithesis of equal opportunity.
The severity and pervasiveness of discrimination against

people with disabilities is well-documented."

The Council Tlearned of severe discrimination in many
walks of 1life experienced by people with disabilities,
including employment, public accommodations, transportation,
housing, and public services. Council members examined the
current status of disability-related nondiscrimination laws
and identified large gaps 1in coverage, shortcomings and
inconsistencies 1in 1interpretation and application, and

deficiencies in enforcement.
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The Council found that existing non-discrimination
measures, such as Section 504 of the Rehabilitation Act of

1973, are extremely important and have resulted in much

progress. However, in an overall context, they found that
our Nation's laws provide 1inadequate protection from
discrimination for people with disabilities. Current

statutes are not comparable in their scope of protection
against discrimination to those afforded racial, ethnic, and

religious minorities and women under civil rights laws.

The Council stated 1ts belief that wequality of
opportunity 1is a bedrock right in our society, and that
discrimination against people because of their disabilities
is an unacceptable denial of that right. Such
discrimination is not only an affront to the dignity of the
individual involved, but it undermines Federal programs that
attempt to promote the independence and self-sufficiency of
persons with disabilities. Discrimination is a significant
reason why many people with disabilities are trapped 1n
situattons of dependency -- dependency which costs our
nation dearly, both in 1lost potential productivity and 1n

dollars spent for support programs.

In conjunction with its other research, the Counc:i]
also analyzed Federal spending on disability. It concluded.

“Qur nation’s current annual Federal expenditure on
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disability benefits and programs exceeds $60 billion."
Further examination revealed that programs oriented toward
independence and economic self-sufficiency were greatly
underemphasized. Funding for independence-oriented
programs, such as those providing education for handicapped
children and vocational rehabilitation consisted of less
than $3 Dbillion, or less than 5%, of the total national
expenditure on service programs and benefits for people with
disabilities. The bulk of expenditures were for programs
aimed at maintaining costly dependence while the underlying
cause of the dependence went virtually unchallenged on the
federal Tlevel. For this reason, the Council targeted its
policy and legislative proposals 1in Joward Independence
toward the more fiscally-responsible goals of productivity

and self-determination.

Mr. Chairman, it 1is exactly to cease the costly
dependency of people with disabilities that the Americans
with Disabilities Act was conceived by the National Council
on Disability. The original Tlegislative proposal was
drafted by the Reagan-appointed Council to implement their
chief legislative recommendation which was the enactment of
a comprehensive equal opportunity statute providing clear
standards of non-discrimination, with Dbroad coverage
paralleling laws prohibiting discrimination on the basis of

race, sex, religion, and national origin.
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While the primary recommendation in Toward Independence

was a general call for Congress to enact a comprehensive
statute guaranteeing equal opportunities for persons with
disabilities, the second through the fifth recommendations
gave more detail as to the proposed content of such a law.
The second recommendation described the broad scope of
statutory coverage that the law should encompass. The third
recommendation stated that the law should include a
definition of discrimination and standards for applying it.
Recommendation number four discussed enforcement mechanisms
and regulations that should be issued under the law. The
fifth recommendation dealt with guidelines for
accessibility, and the role of the Architectural and
Transportation Barriers Compliance Board under the proposed
comprehensive statute. The ADA proposal addressed all these

recommendations.

It should be noted that the original Americans with
Disabilities Act draft legislative proposal was a product of
and unanimously recommended by the Reagan-appointed,
fiscally-conservative National Council on Disability. The
original draft bill was written in such a way as to obtain
equal opportunity for America’s disabled citizens as quickly
as possible. It was far more strident and demanding than
the current Americans with Disabilities Act, as passed by
the Senate and amended by the House Education and Labor

Committee. A1l of the major differences between the
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original draft and the bill which unanimously passed the
House Education and Labor Committee last November consist of
compromises intended to make the bill a more workable policy
for American business, Nevertheless, I believe that the
original ADA would also have representated a legitimate and
workable disability policy for business and for the people

of the United States of America.

Let me give you one example of a big difference between
the original bill, which was introduced 1in 1988, and the
current ADA. The original Americans with Disabilities Act
required employers, state and local governments, existing
public accommodations and others to remove all
architectural, transportation and communications barriers
that prevent participation by people with disabilities
unless doing so would fundamentally alter the essential
nature, or threateh the existence of, a program, activity,
business, or facility. Two years were allowed for barrier-
removal, with an option to extend this time period to five

years where reasonably necessary.

This bankruptcy standard was a far higher and vastly
more stringent standard than that required by the current
ADA. As you know, the ADA, as passed by the Education and
Labor Committee, provides that existing facilities will be
required only to make the most modest and 1nexpensive

changes, using a very flexible standard to take their
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particular circumstances 1nto account. This 1is only one
example of the compromising changes that have been made in

the ADA since 1t was originally introduced.

As the ADA has moved forward through the Jlegislative
process, the disability community has accepted an extensive
number of compromises which 1limit our discrimination
protections to a certain extent, in order to take into
account the expressed concerns of the business community,
and in particular, the small business community. Business
interests were well-represented in lengthy negotiations on
the bill which occurred last summer, and representatives of
business were consulted and involved 1in <crafting the
compromise which received the full endorsement of the White

House.

Now, despite these compromises and specific
accommodations, there is a great deal of stated
misunderstanding about the ADA's impact upon business. This
is apparently due to a lack of familiarity with existing
disability anti-discrimination measures, misinformation
about the actual requirements of the bill, and Tlack of
knowledge about the needs and rights of people with
disabilities. Regretfully, parts of the business community
have become alarmed that this bill would be costly and

burdensome for them.
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The ADA’s major reguirements have been crafted to take
the small business operator’s needs into consideration.
I would like to discuss specific ways in which the current
ADA accommodates the needs of small business. I will focus
on the public accommodations section of the bill, since
other witnesses are directly addressing the employment
title, but I want to note 1in passing that similar
considerations have been given to business in the employment

and transportation sections of the bill as well.

The ADA’'s approach 1is to make compliance requirements
for small business flexible and considerate of the
particular situation of most small businesses -- to require
what 1is reasonable, and not to 1impose unrealistic or

debilitating obligations.

The requirements of the ADA recognize that some
businesses are very small Jlocal enterprises, with very
limited resources. Under each requirement of the bill,
either the size and resources of businesses are explicitly
considered in determining what 1is required, or an
accommodation for small business 1is built into 1its

substantive requirement.

For example, I first would 1ike to discuss the
. ; o B . ;
architectural and communication barriers. As I mentioned
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earlier, only the most modest requirements are placed on
existing establishments: barriers need not be removed
unless doing so is "readily achievable,"” which is defined as
‘easily accomplishable and able to be carried out without
much difficulty or expense." In determining whether an
action is readily achievable, the ADA lists numerous factors
to be considered, which include "the overall size of the
covered entity with respect to number of employees, number
and type of facilities, and the size of budget” as well as
“the type of operation of the covered entity, including the

composition and structure of the entity."

In this way, the ADA deliberately takes into account
the factors about small businesses which vary and which pose
limits on their resources. If these factors indicate that a

barrier is too costly to remove, it can legally remain.

Therefore, the size and budget of a business are
specifically considered. A small, mom-and-pop store is held
to a much lower standard than a larger, more prosperous
enterprise. The readily achievable standard takes 1into
account the particular physical and financial realities of
each 1individual establishment and requires more of those
realistically able to do more, and less of those who are

only able to do less.
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resources avajlable to the specific site where the barrier

; 1 ] ; ] : 1

concern. This amendment 1is yet another example of the

modification of the ADA based on a specific voiced concern

from the business community.

Where removing barriers in existing facilities is not
"readijly achievable,” the ADA allows alternative methods to
serve cystomers. The Report accompanying the Senate bill

cites examples of such alternative methods: "...coming to
the door to receive or return drycleaning; allowing a
disabled person to be served beverages at a table even
though nondisabled persons having only drinks are required
to drink at the inaccessible bar; providing assistance to
retrieve items in an inaccessible location; and rotating
movies between the first floor accessible theater and a
comparable second floor inaccessible theater” are examples
of alternative methods, all of which are completely cost-

free.

. . : :
of business is in limiting the extent to which auxiliary
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alter” or would "result in an undue burden. = The Senate
Report notes that the term "undue burden” 1s analogous to
the phrase "‘undue hardship” in the employment section of the
ADA, and that "the determination of whether the provision of
an auxiliary aid or service imposes an undue burden on a
business will be made on a case-by-case basis, taking into
account the same factors used for purposes of determining

‘undue hardship.'" The factors to be taken into account are
similar to those which are used in connection with the
readily achievable standard. In determining whether
providing an auxiliary aid or service amounts to an undue
burden, the size, budget, and circumstances of a business
are expressly relevant. Therefore, a struggling small
business will be excused -from providing an auxiliary aid or

service 1in circumstances where a larger, more prosperous

business might be required to provide 1it.

The ADA focuses on barrier-removal 1n _Drand new
constryuction. A1l parties agree that it is easiest and
cheapest to make facilities accessible when they are new: a
common estimate i1s that access adds, at most, an average of
1/2 of 1% to a new building’s cost. Even in this case,
where access 1is comparatively inexpensive, there 1is a

protection for small business. Ihe Senate bill incorporates
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regard to elevators in small buildings., While the previous

version of the bill would have required elevators in any new
building, the current bill specifically provides that
elevators are not required "“for facilities that are less
than three stories or that have less than 3,000 square feet
per story.” Arguably, elevators in such circumstances might
make up only a small and manageable percentage of overall
building costs, but to make absolutely sure that small
building owners and builders would not be unduly burdened,
the bill exempts small buildings from the elevator
requirement. This exemption applies in all facilities other
than shopping malls, medical facilities, and types of
facilities singled out 1in particular by the Attorney

General.

. I e w
reguyire total or universal accessibility. Instead., 1t

accessible to and uysable by." This term means that not

every single feature needs to be accessible, depending on
the type and use of each facility. Specifically, the Senate
report describes it in this way: "The term 1is not intended
to require that all parking spaces, bathrooms, stalls within
bathrooms, etc. are accessible; only a reasonable number

must be accessible, depending on such factors as thei-
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location and number.” The term is intended to enable people
with disabilities to "get to, enter, and use a facility.,"
Making facilities ‘readily accessible to and usable by"

people with disabilities 1S a much more achievable standard

than making eévery single portion of a facility fully

accessible.

Another important accommodation made in the current ADA
to the needs of j‘m‘alj—m-ﬁ-s—w_ﬂbmm&__oi

mwmuummﬁw
speech and hearing impairments to Use the telephone, while

1t may not be apparent on the surface, the development of

this relay service is a major accommodation to the interests
of small business. In prior versions of the ADA, there was
Nno relay service established, and one of the potential

obligations upon places of public accommodation was the

TDD’s to inquire about tickets, ask about available

pProducts, etc.

While portable TDD’s are relatively inexpensive (good
models are generally available for around $200), there was
Some concern that it would be too burdensome to require
small businesses to buy TDD's. Under the current ADA, Title
IV requires each region of the country to establish a
telecommunications relay service so that individuals who use
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TDD's in their homes, but who can’t use regular telephones,
can call a center where their call is relayed by operators
using regular telephones. The result of the service is that
the modest cost of incurring the TDD is no longer required
of any public accommodations, and the world of the telephone

is still available to deaf and speech-impaired people.

As you <can see, the ADA’s public accommodations
requirements are quite tailored to the interests of the
small business sector. Passage of the ADA will have no dire
consequences for America’s small businesses. Yet, the ADA
will provide an important advance toward equal opportunity

for people with disabilities.

In summary, Mr. Chairman, I believe the current version
of the ADA strikes a good balance between the rights of
people with disabilities and the 1legitimate concerns of
business, For people with disabilities, the Act mandates
that they be treated equally and judged as individuals on
the basis of their abilities. The ADA assures Americans
with Disabilities the opportunity to become independent and
productive members of society. It guarantees them the right
to be a part of the social and economic fabric of 1ife 1in

their communities.
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For the business community, the ADA recognizes cost in
devising standards and making accommodations. It provides
sufficient time to make needed changes, and it takes into
consideration the unique and variable circumstances of small

business.

Frankly, Mr. Chairman, I believe passage of the ADA
will Dbenefit Americans with disabilities and American
business alike. By prohibiting discrimination and
encouraging equal opportunity for people with disabilities,
this legislation will enable millions of people, heretofore
dependent on government disability benefit payments and
subsidies, to be more productive, more independent, and more
self-sufficient. In so doing, it will create opportunity
for business to serve an emerging minority and reduce the
risk of 1increasing taxes to cover the costs of higher
benefit payments and more custodial service programs. I
encourage your strong support of the Americans with

Disabilitiels Act.
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DISABILITY RIGHTS EDUCATION & DEFENSE FUND
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I.  INTRODUCTION

The general public does not associate the word
"discrimination" with the segregation and exclusion of disabled
pecple. Most people assume that disabled children are excluded
from school or segregated from their non-disabled peers because
they cannot learn or because they need special protection.
Likewise, the absence of disabled co-workers is simply considered
confirmation of the obvious fact that disabled people can't work.
These assumptions are deeply rooted in history.

Most people are never forced to examine their assumptions or
stereotypes about disabled people unless they themselves or a
family member become disabled, or they have a disabled child. At
that point the falseness of the stereotypes and the injustice of
the policies based on those stereotypes become all too apparent.

Historically, the inferior economic and social status of
disabled people was viewed as an inevitable consequence of the
physical and mental limitations imposed by disability. Over the
years, this assumption has been challenged by policy makers,
professionals, disabled citizens, the courts and by Congress.
Gradually, disability public policy has recognized that many of
the problems faced by disabled people are not inevitable, but
instead are the result of discriminatory policies based on
unfounded, outmoded stereotypes and perceptions and deeply
embedded prejudices toward disabled people. These discriminator:
policies and practices affect disabled people in every aspect of

their lives.
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The first major challenge to the notion that being disabled
meant life-long economic dependency was prompted by the return of
a vast number of disabled World War I veterans and the ever
increasing incidence of industrial accidents. Recognizing the
social and financial benefit of returning these injured persons
to work, Congress passed the original landmark federal
rehabilitation legislation, the Smith Fess Act of 1920. The
prevalent view of disabled people as "helpless" and "hopeless"
was challenged by legislation designed to enable disabled people
to become productive, contributing members of society. Most
importantly, by the mid 1960's the explicit goal of
rehabilitation policy was the integration of disabled people intq
the mainstream of American life.' This "integrationist" goal set
the stage for an examination of the social barriers that impede
the attainment of equal opportunity for disabled Americans.

From a civil rights perspective, a profound and historic

shift in disability policy occurred in the 1970's.? Following

'See H. R. Rep. No. 432, 89th Cong. 1st Sess. 2 (1965).

2This shift in public policy is well portrayed in a
statement made by Senator Williams prior to the enactment of the
1973 Rehabilitation Act:

For tog leng, we have been dealing with [the handicapped]

out of charity . . . . This is medieval treatment for a very

current problem . . . . Most of us see the handicapped only
in terms of stereotypes that are relevant for extreme cases.

This ancient attitude is in part the result of the

historical separation of our handicapped population. I wish

it to be said of America in the 1970's that when the

attention at last returned to domestic needs, it made a

strong and new commitment to equal opportunity and equal

justice under law; . . . The handicapped are one part of our

Nation that have been denied these fundamental rights for

too long. It is time for the Congress and the Nation to

2
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the powerful civil rights activism of the 1960's, the 1970's
produced a more fundamental change in the social and legal status
of disabled people than any prior era of American history.

Through landmark litigation3 and 1egislation,4 disabled Americans

were recognized for the first time as a legitimate minority
subject to discrimination and worthy of basic civil rights
protections.

This major shift in disability public policy culminated in
the passage of a broad anti-discrimination provision, Section 504
of the Rehabilitation Act of 1973. Section 504 evidences
Congress' recognition that while there are major physical and

mental variations in different disabilities, disabled people as a

assure that these rights are no longer denied. 118
Cong.Rec. 3321=-22 (1972).

*rwo landmark cases Pa. Assoc. for Retarded Citizens v.
Commonwealth of Pa., 334 F.Supp. 1257 (E.D. Pa. 1971); and Mills
v (o ja, 348 F.Supp. 866

(D.D.C. 1972), held that disabled children who had previously
been excluded from public education had the right to a public
education appropriate to their educational needs.

“Tn addition to the 1973 Rehabilitation Act, Congress
enacted several other pieces of legislation designed to promote
equal opportunity and integration of disabled pecple into the
mainstream of American life. Chronologically, these statutes
included: 1968--Architectural Barriers Act, 42 U.S.C. Section
4151 et seg., (required federally funded or leased buildings to be
accessible); 1970--Urban Mass Transportation Act, 49 U.s.C.
Section 1612 (required eligible jurisdictions to provide
accessibility plans for mass transportation); 1975--Education for
All Handicapped Children Act, 20 U.S.C. Section 140
(provided that each handicapped child was entitled to a free
appropriate education in the least restrictive environment); and
1975--National Housing Act Amendments, 12 U.S.C. Section 1701 et
seq. (provided for barrier removal in federally supported
housing).
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group faced similar discrimination in employment, education and
access to society. As with racial minorities and women, Congress
recognized that legislation was necessary to ameliorate wide-

spread institutionalized discrimination.®

Nothing is more central to the goal of independence than
employment. As demonstrated below, disabled Americans face
widespread discrimination in seeking to secure equal employment
opportunities. The Rehabilitation Act covers private employers
only when they receive federal funds or federal contracts. It is
now time to finish the work begun in 1973--to recognize the basic
civil rights of people with disabilities by providing the same
protection against employment discrimination as is afforded other
minorities and women. Passage of the ADA is essential to assure
Americans with disabilities equal employment opportunity.

II.

The roots of prejudice against and stereotypes about

disabled people reach far back in history and persist today.
Disabled people have throughout history been regarded as

incomplete human beings--"defective." 1In early societies this

the gen orpus of federal anti-discrimination law is

unmista @. _As stated in the Senate Report accompanying the

1974 amendments:
Section 504 was patterned after, and is almost identical to,
the anti-discrimination language of section 601 of the Civil
Rights Act of 1964 . . . and section 901 of the Education
Amendments of 1972 . . . . The section therefore constitutes
the establishment of a broad government policy that programs
receiving Federal financial assistance shall be operated
without discrimination on the basis of handicap. Id. at 39,
reprinted in 1974 U.S. Code Cong. & Ad. News at 6390.

Smlw:lon 504 was intended to include disability within
e

4

Page 135 of 204
A9R8247_Alb.pdf




This document is from the collections at the Dole Archives, University of Kansas
http://dolearchives.ku.edu

view of disabled people resulted in persecution, neglect and
death.® These practices gradually gave way to the more
humanitarian belief that disabled people should be given care and
protection. Persecution was largely replaced by pity, but the
exclusion and segregation of disabled pecple remained

unchallenged.? Over the years, the view of disabled pecple as

incompetent and dependent upon charity, custodial care and
protection became firmly embedded in the public consciousness.
The invisibility of disabled Americans was simply taken for
granted. Disabled people were out of sight and out of mind.
The discriminatory nature of policies and practices that
exclude and segregate disabled people has been obscured by the
unchallenged equation of disability with incapacity and by the
gloss of "good intentions." The innate biological and physical
"inferiority" of disabled people is considered self-evident.
This "self-evident" proposition has served to justify the
exclusion and segregation of disabled people from all aspects of
life. The social consequences that have attached to being

disabled often bear no relationship to the physical or mental

Sror am historical overview of persecution of disabled
people in early societies, See Burgdorf and Burgdorf, A Historv
a - ifi i i ons
1 [ i » 15 Santa

Clara Law. 882-86 (1975).

7Interestinqu, a positive relationship has been established
between tendencies to pity blind people on the one hand, and the
tendency to espouse community segregation for the blind on the
other. Lukoff & Whiteman, Attitudes Towards Blindness, 55 The
New Outlook for the Blind 39, 42 (1961)

5
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limitations imposed by the disability. For eéxample, being
Paralyzed has meant far more than being unable to walk--it has

meant being excluded from public school,8 being denied employment

10

opportunities,? and being deemed an "unfitw parent. These

injustices co-exist with an atmosphere of charity and concern for
disabled people.

It is only within the last decade that a fundamental
challenge to traditional notions about disability has been
launched. Increasingly, the social science and Psychological

literature has explored the implications of a socio-political

a"Hany of the physically handicapped children do have the
mental ability to attend public school but are denied that right
due to architectural barriers and-or transportation problems. "
117 Cong. Rec. 42293 (1971) .

QI ; :
n ¢ 320
F.Supp. 623 (S.D. N.Y. 1970) plaintiff was denied a license to
teach "on the grounds that being confined to a wheelchair as a
result of polio, she was physically and medically unsuited for
teaching.

ended with custody being awarded to the non-disabled parent,
regardless of whether affectional or socio-economic advantages
could have been offered by the disabled parent." I. Vash, The

This issus was eloquently addiressed in a landmark decision
by the California Supreme Court, , 24 Cal. 3d !
725, 598 P.2d 136, 157 cal. Rptr. 383 (1979). In that case the
lower court awarded custody to the mother of two boys after the
father was injured and became a quadriplegic. The California
Supreme Court reversed, stating that ". . .the court's
Preconception . . . also stereotypes William as a person deemed
forever unable to be a good parent simply because he is
physically handicapped. Like most stereotypes, this is both
false and demeaning." Id. at 737, 598 pP.24 at 42, 157 Cal. Rptr.
at 389.
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definition of disability that recognizes the critical impact of

social factors on the lives of disabled Americans.'' There is a
growing awareness of the similarities between racial prejudice
and the prejudice experienced by disabled people.12 And like
women, disabled people have identified "paternalism" as a major
obstacle to economic and social advancement.

III.

Employers, like other members of the general public, hold

stereotypes and prejudices about disabled people that impede
their ability to objectively evaluate the qualifications of
disabled applicants and workers. Disabled people face
discrimination in employment in a variety of ways. Many disabled
people are excluded from the outset by medical requirements that
screen out all people with specific disabilities or by inflated
physical or other job requirements that bear no relationship to
the successful performance of the job. Disabled people who are
not completely excluded at the outset are often channeled into
disability-stereotyped dead-ended jobs or denied promotional
opportunities. These discriminatory policies affect all disabled
pecple, wh&;h.r their disabilities are severe, moderate or

. -

Mpor a look at works which have utilized the socio-
political definition of disability see Hahn, Disability and
P g Sl X b

(Book Review), 42 Pub. Ad. Rev. 385 (1982); Bowe, Rehabilitating
: i (1978) ; Gliedman & Roth,

SUPra p. 1l4; and Eisenberg, supra p. 12.
25ee p. 11, infra

Page 138 of 204
A9R8247_Alb.pdf



This document is from the collections at the Dole Archives, University of Kansas
http://dolearchives.ku.edu

perceived. The unemployment rate among persons with disabilities
is staggering. While 88% of working-age men and 69% of working-
age women are employed, only 33% of disabled working-age
Americans work--only one disabled woman out of five and four

disabled men out of ten have jobs.13

The presumption that these figures reflect the actual
inability of disabled people to work is refuted by the many
sociological, psychological and government studies that have
documented that employment opportunities for disabled adults are
severely impeded by misconceptions and generalizations about
disabilities, unfounded fears about increased costs and decreased

productivity,14 and outright prejudice toward disabled people.

A recent report by the U.S. Advisory Commission on
Intergovernmental Relations'® stated:

Probably the most significant barriers faced by
persons with disabilities relate to the attitudes,
predispositions, and behaviors of nondisabled persons.
Such attitudes range from negative views of disability
to discomfort in associating with people who experience
some form of disability. The nature and extent of
attitudes about disability have been documented through
an extensive set of research studies conducted in many
settings. One common finding is that nonhandicapped
Pecple tend to be preoccupied with disabling conditions
and often incapable of seeing beyond these conditions
to the whole person. Such predispositions lead

133ay Roeklin, President's Committee on Employment of the
Handicapped, will provide additional statistical information on
the participation of persons with disabilities in the workforce.

MThc studies that address these concerns are discussed on

pp. 17, 20, infra.

'°Federal and State Government -Compliance with Disability
Rights Mandates: Policy Issues and Performance Contrasts, oOct.

14, 1988.
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nondisabled persons to overlook and ignore the full
range of abilities possessed by persons with

disabilities.
L E X 5 &)

Researchers have shown that negative and
discriminatory attitudes extend to the employment
capabilities of disabled individuals. Both potential
employers and coworkers have been shown to have
negative views and expectations about the productivity
and reliance of workers who experience some form of
mental or physical disability. As Peter Jamero has
noted, "employers, more often than not, appear more
inclined to judge handicapped persons on the basis of
disability rather than on what they are capable of
performing." The reluctance of employers to hire
persons with disabilities is rooted in common myths and
misunderstandings, including the notions that the
employment of disabled workers will increase insurance
and worker compensation costs, lead to higher
absenteeism, harm efficiency and productivity, and
require expensive accommodations.

These attitudes, common to many employers in the

United States, have persisted despite empirical

evidence from several quarters that disabled workers

perform at levels equal to or superior to other

employees. (Footnotes omitted).

The 1973 Rehabilitation Act authorized a needs study, which
was reported to Congress in 1976, Urban Institute, Report of the
Comprehensive Service Needs Study (1975) (herein cited as Needs

Studyv). The Needs Study summarized existing literature on

employer attitudes as follows:

Virtually all the studies on employer attitudes have
found ket large proportions of employers disfavor
hiring disabled people. There are strong indications
that these attitudes are in large part based on non-
rational, negative feelings--prejudice, in other words.
Id. at 324.

In keeping with the historical evolution of disability public
policy, the Needs Study recommended:

a major shift in research and development emphasis
toward a focus on the interaction of the individual and

9
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the barriers in the environment . . . . The major

problems seem to be not so much with the severely

handicapped, as with the severely handicapping

environment. Id. at 818.

Hence, stereotypes and prejudices rather than handicaps
themselves were viewed as the most potent barrier to equal
employment opportunity.

While few people would openly admit to feelings of hostility
towards disabled people, the persistence of deeply rooted
prejudices has been well documented. In one study reported in
the Needs Study, the author probed the attitudes of employers by

asking them to rank various groups in terms of which ones they

believed most employers would be more likely to hire. Colbert,

Kalish & Chang, Two Psvchological Portals of Entry for
Disadvantaged Groups, 34:7 Rehab. Literature 194 (1973), cited in

Needs Study at 314-15. The list included physically and mentally

¥

disabled groups, minority groups, controversial groups (student
militants, prison parolees), old people and "neutral" groups
(e.g. whites, Canadians). The study found that "phvsical
1isabilif ] I | : Xed ) ]
mentally disabled groups.” Id. at 315. Employers were more
willing to ilii student radicals or prison parolees than people
who were either physically or mentally disabled. Id. This
finding is consistent with a frequently cited study that found
that all disabled groups were subject to prejudice and that

personnel directors would prefer to hire a former prison inmate

10
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Oor mental hospital patient than an epileptic. Triandis &
Patterson, di judi W
Applicants, 47 J. of Applied Psychology 52 (963).'6

Numerous studies have been conducted that conclude that
disabled people are subject to the same type of prejudices and

discrimination as members of racial and ethnic minorities. The

earliest work in this area, Barker, the Social Psychology of
Physical Disabjlity, 4:4 J. of Soc. Issues 28 (1948) , concluded

that "the physically handicapped person is in a position not
unlike that of the Negro, the Jew and other underprivileged
racial and religious minorities; he is a member of an under-

privileged minority." Id. at 31.'7 In a later study, Barker

specifically reported that persons with various disabilities were
unable to find adequate employment as a result of "irrational
prejudice." Barker, Wright, Meyerson & Gonich, Adjustment to
Physical Handicap and Illness: A Survey of the Socjal Psychology
of Physique and Disabjlity, 55 Bull. of the Soc. Science Research

Council (1953).
Often reflective of the employer's own prejudices are the

fears about the "reaction of others" to a disabled worker. 1In a

-

1?&;; discussion of employer bias against epileptics on p.
14 infra.

7see also Cowen, Underberg & Verillo, \'4 and

i i , 48 J. of Soc.
Psychology 297 (1958); Wright, Physical Disability--a

(1960) ; safilios-Rothschild, The Sociology
il ili i i1k

(1970).

11

Page 142 of 204
A9R8247_Alb.pdf



This document is from the collections at the Dole Archives, University of Kansas
http://dolearchives.ku.edu

Survey reported in the Egggﬁ_ﬁgugx, employers were found to

believe that Paraplegics were best suited for jobs requiring a
minimum of Public contact. Employers feared the negative
"reactions of others to the disability, Felton & Litman, Study
g:_Emnl9xmsn;_QI_222_ngn_!itn_sninﬁl_sgzg_lniuxz. 46 Archives of
Physical Med. and Rehab. 809 (1965) cited in Needs Study at 321
n.32, 0

This rationale for not hiring disabled workers persists

today. In a recent case a doctor with multiple sclerosis was

admissions committee feared the negative reactions of patients to

his disability,.'9 m’-u-—ﬂsssus_q.t_tng_unmh 658

F.2d 1372 (10th Cire. 1981). The 10th Circuit found these fears

to be based on general stereotypes rather than any actual

18This response is reminiscent of "customer preference"

cases brought under Title VII. See e.q. \'4 c
World Airwavs Inc., 442 F.2d 385 (5th Cir. 1971) .,

¥rears of the "reactions of others" have served to justify
the exclusion of disabled people from many aspects of life. 1In
1971 one million handicapped children were excluded entirely from
public school. 117 Cong. Rec. 45974 (1971). As stated by
Congressman Vanick:

(Iln the Past, the reason for excluding these children from

their pight to an education has never been very clear . ., .

In one-case a court ruled that a cerebral palsied child, who

was not a physical threat and was academically competitive,

should be excluded from Public school, because his teacher
claimed his physical appearance "produced a nauseating
effect" on his classmates. 1d.

Similarly, in 1972, Congressman Vanick commented on an
airline rule that allowed carriers to "refuse transportation to
‘crippled' persons on the grounds that they make passengers
uncomfortable.™ 118 Cong. Rec. 11363 (1972)

12
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information about the disabled applicant. After evaluating the
evidence, the 10th Circuit affirmed the district court's order
directing the admission of the Plaintiff to the residency
program.

The study referred to above on the attitudes toward and
experiences with hiring paraplegics also found that most
employers believed that paraplegics were best suited for non-
professional jobs. This stereotype was directly contrary to the
fact that paraplegics are actually found to be employed most
frequently as professionals. Felton, supra p. 20, at 321.

Often the image of what disabled people "should" do or can
do has no basis in reality. Different stereotypes attach
depending on the disability involved. See Himes, Measuring
Social Distance in Relations with The Blind, 54 Outlook for the
Blind 54 (1960). ("Each physical disability--deafness and
crippleness as well as blindness--is significantly, though
differently, stereotyped." Id. at 55.) Another study cited in
the Needs Study indicated "that most employers would not consider
people with most kinds of disabilities for production and sales
jobs, but would for clerical and, to a lesser extent, managerial
jobs; (and) that over 50% of the employers would never consider
hiring a blin&-or mentally retarded person for any type of
job . . ." Williams, Is Hiring the Handicapped Good Business,
38:2 J. of Rehab 30 (1972) cited in Needs Study at 312.

Discriminatory employer attiﬁudes are manifested in a

variety of ways. Most obvious is the continued use of medical

13
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standards that exclude all persons with particular disabilities
from employment opportunities. The individual who has a
disability that is exempted has no opportunity to prove his/her
individual abilities to perform the job. Medical standards that
are not formalized in writing are utilized in practice. Disabled
people are rejected for employment as a result of pre-employment
medical exams that merely reveal the existence of a disability
without demonstrating any actual job-related limitation.

Although at least 85% of people with epilepsy have obtained
control of their seizures, through medication, a significant
number of employers flatly refuse to hire epileptics without any
consideration of the effect the condition will have on safety and

job performance.?° Likewise, employers frequently refuse to hire

persons who have cancer. A study performed in 1972 by the
California Division of the American Cancer Society concluded that
most corporations and governmental agencies in that state
discriminated in hiring against job applicants for an average

period of five years after treatment for cancer.?! The study

revealed that this discrimination by employers stemmed from
concerns that applicants with cancer, or a history of cancer,

might not lqr¥1vc long enough to justify the training, that they

Egg U.S. Dept. of Labor, D.O. L Bull. No 923, Ihg
“'R. McKenna, Emplovabilitv and Insurabilitv of the cancer

Patient, 2-3 (Nov. 25, 1974).
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might need extended periods of sick leave, and that they would
cause increases in the cost of health insurance, workers
compensation, and life insurance. Some employers believed that
other employees would object to employees who were cancer victims
because of the mistaken belief that cancer is contagious.

All of these reasons were proven false in a study performed
in 1972 by the Metropolitan Life Insurance Company of its
employees who were known to have had treatments for cancer. The
study indicated that their work records were good relative to
employees who had never had cancer. The conclusion was that
hiring persons who have been treated for cancer for jobs for
which they are qualified is sound industrial practice.22 Hence,
a significant percentage of persons who have had treatment for
cancer suffer unjustifiable and discriminatory loss of job
opportunities.

Many employers require applicants to have back X-rays taken,
and then disqualify anyone whose results are abnormal. However,
studies show that there is no difference between the incidence of
low back pain in groups with‘low back abnormalities discoverable

by x-ray and groups without such abnormalities.?® Hence, many

qualified persons with abnormal back x-rays are unnecessarily

22Wheatl¢y, Cunnick, Wright & Van Keuren, The Employment of
Persons With a Historvy of Treatment for Cancer, 33 Cancer 441,

445 (1974).
ZRockey, Fantel, Omenn, m:&unmm:umm_q:_m;

=1l ' =1 am ONS 1_the

Bg;l;ggd_;nﬂga;:y 5 Am. J. of Law & Med 197, 202 (1979).
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Precluded from working.
Seemingly more objective, but no less discriminatory, are
job "requirements" that in fact bear no relation to the
successful performance of the job. Moreover, "employers
frequently underestimate the Capabilities of disabled workers" to
perform legitimate job functions. Nagi, Work, Employment & the

Disabled, 31 Am.J. Econ. Soc. 21 (1972), cited in Needs Study at

314.%4

The Needs Study cited two Pioneering studies that confirm
that private employers, as well as state and local governments,

utilize job "requirements" that bear no relationship to the

Successful performance of the job. Viscardi, Ihg.Adan&abili&z_gl
Disabled Workers, 2:3 Rehab. Rec. 3 (1981), cited in Needs study

at 326 n.45; Greenleigh Associates, Inc., A _Study to Develop a

ngds1_19x_Emnl9zmsn;_ﬁg:zigsa_Igr_Lng_ﬂnndisanngd (1969), cited

in Needs Study at 326 n.46. Examples given are requiring

employees to stand up for jobs that "can just as easily--or more

easily--be performed sitting down" and requiring the "taking of

written civil service tests that mentally retarded people cannot

Z*Thc use of stereotypes about the physical abilities of
women are analogous to the stereotypes about disabled people.
For example, 2
408 F.2d 228 (Sth Cir. 1969), involved a regulation that
prohibited women from lifting over 30 pounds. The court
overruled the regulation because it was based on general
Presumptions instead of individual ability. See also LeBlanc v.

» 333 FP.Sup. 602 (E.D.

La., 1971), aff'd, 460 F.D 1229 (5th car. 1972) cert. denjed, 402
U.S. 990 (1972); v , 444 F.2d 1213
(9th car. 1971).

lé
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Pass for jobs that they are capable of performing." Id. at 326.
The Needs Study also reported a situation where "workers
suffering upper limb amputations on the job were retained after a
job analysis performed by the union involved discovered that,
contrary to popular belief, over 80 percent of the work required
on the job did not require the use of both arms." Id. at 804.

Outmoded stereotypes whether manifested in medical or other
job "requirements" that are unrelated to the successful
performance of the job, or in decisions based on the generalized
perceptions of supervisors and hiring personnel, have excluded
many disabled people from jobs for which they are qualified. The
function of anti-discrimination laws is to assure that decisions:
are made based on individual merit.

Employers often attempt to justify the rejection of disabled
applicants by claiming that hiring disabled workers will cause
decreased productivity and safety, and increased absenteeism and
costs. An examination of the literature on the actual
performance of disabled workers reveals the fallacies those
rationalizations contain.

According to the Needs Study, the best and most
comprehensive study of the job performance of disabled workers

was conducted by the Bureau of Labor Statistics, U.S. Dept. of
Labor, and appears in Bull. No. 923, Ihe Performance of

mﬂﬂllumimmmun_mmwm (1948),
cited in Needs Study at 318. 1In this comprehensive study

Department staff examined the employment records of 11,000

17
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disabled and 18,000 carefully matched non-disabled workers in
manufacturing plants throughout the country. Data on
productivity, absenteeism, nondisabling injuries, disabling
injuries and quits were abstracted. Company records rather than
supervisors' impressions were the data source. For each disabled
worker, one to three non-disabled workers were matched, not only
for sex, age, and occupation but alsoc for plant, shift, and
particular job within the same plant and shift.

As reported in the Needs Study:

The most important finding was that differences between

impaired and unimpaired workers in any of the

performance categories measured were slight . . . . '
Impaired workers had significantly higher involuntary
termination (firing) rates. The authors attribute this
to postwar practice of firing disabled workers to hire
returning (able-bodied) war veterans . . . . One of

MMMMM
WMMMMM
mmwmumwm
uniustified. (emphasis added) Id. at 318-19.25

Interestingly, the authors found that many of the

it

manufacturing plants surveyed reinstated policies against hiring

disabled workers after having relaxed such policies during the

Spor Womifiple, the study specifically stated:

The daka suggest that. . . an orthopedic impairment left
more abil'ities than it took away. A man who has lost an arm
was not necessarily incapable of performing jobs that
required the use of two hands. Nor. . . did the survey
indicate that the worker who had lost a leg necessarily had
to be confined to sedentary occupations. . . . Men who had
lost a hand were found engaged in machine operations or in
handling materials; and workers who had lost a leg were
engaged in work requiring considerable walking and moving
about. Bureau of Labor Statistics, Bull. No. 923, supra p.
27, at 59.
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war years. See Needs Study at 296-97. The reinstatement of

exclusionary policies, despite the positive employment records of
disabled workers, is strong evidence that these standards are not
related either to functional skill or ability required for job
performance or to a concern for the safety of workers.

Other government studies have also found that handicapped
workers performed as well as, or better than, their non-
handicapped co-workers. U.S. Bureau of Labor Standards, Dept. of
Labor, Bull. No. 122, s i i (o nce o
Workmen's Compensation & Rehabilitation 19 (1950). All studies
on the subject support the fact that disabled workers have as
good as or better safety records than non-disabled workers. U.S.

26

Dept. of Labor, Bull. No. 122 at 8. Government studies have

also concluded that the employment of handicapped persons does
not affect the premium rates either for non-occupational benefit
plans or for workers' compensation. U.S. Bureau of Labor

Standards, Dept. of Labor Bull. No. 234 at 10.%7

Over the last twenty-five years the Dupont Corporation has
conducted a number of studies on the performance of its

handicapped employees. The most recent report, E. I. DuPont de

-~ .

2@5;; also Pati and Gopal, d
Handicapped, 57:3 Personnel J. 144 (1978) ; Ellner & Bender,

Hiring the Handicapped (1980); Kalaenik, Myths About Hiring the

» The Ca. Governor's Comm. for Employment

Physically Handicapped
of the Handicapped, A Blueprint for Action (1980).

agg also National Institutes on Rehabilitation and Health

Services, Report of the Natjonal Workshop on Rehabilitation and
Workmen's Compensation 105 (1971.
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Nemours & Co., Egygl_gg_;ng_zggk (1981) (DuPont Survey of

Employment of the Handicapped), concluded "Dupont studies over a
period of twenty-five years have shown that the performance of
handicapped employees is equivalent to that of their unimpaired
co-workers. In safety, job duties and attendance, the
handicapped hold their own." Id. at 4.

Iv.

The anti-discrimination in employment sections of the ADA
are modelled after Section 504 of the 1973 Rehabilitation Act.
The primary difference in the ADA and Section 504 is scope, not
content. While Section 504 applies only to recipients of federal
funds, the ADA would extend employment Coverage to all entities _
covered by Title VII of the 1964 Civil Rights Act. The purpose
is simple--to complete the commitment begun in 1973 to extend to
Americans with disabilities the same protections against
discrimination as that afforded other minorities and women.

The Statutory framework is designed to ensure that persons
with disabilities are treated as individuals and that employment
decisions are not made on the basis of stereotypes about certain
disabilities. Only those individuals who are qualified to
perform thq jab in question are protected. Hence, employers are
not required to employ an unqualified individual simply because
he or she has a disability.

Section 201(5) of the ADA defines a "qualified individual
with a disability" as "an individual with a disability who, with

or without reasonable accommodation} can perform the essential
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functions of the employment position that such individual holds
Or desires." The term "reasonable accommodation" is a term of
art from the Section 504 regulations. The ADA also incorporates
the Section 504 limitation on reasonable accommodation, which is
that of "undue hardship." The ADA states that the term
discrimination includes the failure to make reasonable
accommodation unless the covered entity "can demonstrate that the
accommodation would impose an undue hardship on the operation of
its business." The Section 504 standard has been further
clarified in the substitute to H.R. 2273 reported out of the
Committee on Education and Labor (hereinafter "House
Substitute”). In determining undue hardship the Court is now
directed to consider site specific factors as well as overall
company resources. Section 101(a) provides:

DETERMINATION -- In determining whether an accommodation
would impose an undue hardship on a covered entity, factors to be
considered include:

(i) the overall size of the business of a covered entity

with respect to the number of its employees; the number,

type, and location of its facilities; the overall financial
resous@ss of the entity and the financial resources of its
facility or facilities involved in the provision of the
reasonable accommodation;

(ii) the type of operation or operations of the covered

entity, including he composition and structure of its

workforce, in terms of such factors as functions of the
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workforce, geographic Separateness, and administrative

relationship to the extent that such factors contribute to a

determination of undue hardship; and

(iii) the nature and Cost of the accommodation needed under

this Act.

Hence, reasonable accommodation is a flexible standard that
balances the rights of the applicant or employee with the
employer's legitimate business interests. The determination of
undue hardship must therefore be made on an individual basis. AaAs
explained in the "Analysis of the Final [(504] Regqulation," twelve
Years ago, 42 Fed. Reg. 22685, 226838 (1977) :

Paragraph (c) of this section sets forth the factors
that the office for Civil Rights will consider in
determining whether an accommodation necessary to
enable an applicant or employee to perform the duties
of a job would impose an undue hardship. The weight
given to each of these factors in making the
determination as to whether an accommodation
constitutes undue hardship will vary depending on the
facts of a particular situation. Thus, a small day-
care center might not be required to expend more than a
nominal sum, such as that necessary to equip a
telephone for use by a secretary with impaired hearing,
but a large school district might be required to make
available a teacher's aide to a blind applicant for a
teaching job. Further, it might be considered
reasonable to require a state welfare agency to
accommodate a deaf employee by providing an

inte er, while it would constitute an undue
hard:EE:Eto impose that requirement on a provider of
fostesf'home care services.

In determining whether an individual is qualified under the
ADA, an employer may use selection criteria that are necessary
and related to the ability of an individual to perform the

essential functions of the particular employment position. This

22

Page 153 of 204

A9R8247_Alb.pdf



This document is from the collections at the Dole Archives, University of Kansas
http://dolearchives.ku.edu

pProtects employers while assuring that persons with disabilities
are not subject to disqualifying physical or mental criteria that
bear no relationship to job performance.

To assure that qualified applicants are not excluded because
of a physical or mental condition, it is critical that the
selection procedure not include pre-employment inquires that
serve solely to identify a person's disability. It has been
common practice for pre-employment questionnaires to include
sweeping questions such as: do you have any physical defect; have
You ever been treated for mental illness; have you ever been
hospitalized; do you ever experience seizures. These types of
intrusive inquiries identify a person's disability without
serving any legitimate job-related purpose. In order to insure
that improper bias does not enter into the selection process, the
ADA adopts the 504 procedure which limits employers' inquires to
those that evaluate a person's ability to perform job-related
functions. As explained in the Section 504 Regulations,
Analysis, supra, 42 Fed. Reg. at 22689, "an employer may not ask
on an employment form if an applicant is visually impaired but
may ask if the person has a current driver's license." This type
of procodux‘ &ssures that subjective stereotyping about disabling
conditions, which as shown above is prevalent, does not enter
into the determination of whether an applicant is qualified for
the job.

As in Section 504 and Title VI;, the ADA's non-

discrimination provisions extend to "job application procedures,
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the hiring or discharge of employees, employee compensation,
advancement, job training, and other terms, conditions and
privileges of employment."

In order to provide uniform enforcement procedures, the ADA
makes the EEOC the enforcing agency. The House Substitute
specifically directs administrative agencies to develop
procedures and coordinating mechanisms to ensure that ADA and
Rehabilitation Act administrative complaints are handled without
duplication or inconsistent, conflicting standards.

Finally, under the ADA a private right of action and the
remedies of Title VII are available. The Senate compromise
limited the ADA employment discrimination remedies by removing
the provisions which would have allowed compensatory and punitive
damages. This was a major concession to allay the concerns of
the business community, the administration and some members of
Congress.

Section 605 of the ADA allows for attorney's fees to the
prevailing party. This provision has long been recognized as
essential to the right of protected groups, in order to fully
utilize anti-discrimination statutes. As Senator Cranston states
when enactimg the attorney's fees provision in the 1978
Amendments to Title VII, "a right without a remedy is no right at

all."
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A review of the case law prohibiting employment
discrimination under the 1973 Rehabilitation Act provisions
demonstrates a reasoned approach that considers both the rights
of workers with disabilities and the business interests of
employers. The cases also illustrate the drastic need for anti-
discrimination provisions to assure that people with disabilities
who are qualified to work are not forced onto the welfare rolls
by employer ignorance and prejudice.

The threshold jurisdictional issue in Section 504 cases, as

in the ADA, is whether a person is "handicapped" or "disabled. "8

The U.S. Supreme Court's seminal decision on this issue is School
Board of Nassau County v. Arline, 107 S.Ct. 1123 (1987). In that
case the court was called upon to interpret the Rehabilitation
Act definition of "handicapped" person, which is identical to
that contained in the ADA. The term includes an individual who
(i) has a physical or mantal.impairment, which substantially
limits one or more major life activities, (ii) has a record of
such an impairment, or (iii) is regarded as having such an
impairment.

The Arline Court stated that this definition:

%The definition of persons with disabilities in the ADA is
not intended to be substantively different than the definition of
"handicapped person" in Section 504. The substitution of
disabilities for handicaps merely reflects a preference in
terminology.
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. reflected Congress' concern with pProtecting the
handicapped against discrimination stemming not only
from simple prejudice but from 'archaic attitudes and
laws' and from 'the fact that the American people are
simply unfamiliar with and insensitive to the
difficulties confronting individuals with handicaps. '
"...[t]o combat the effects of erroneous but
nevertheless prevalent perceptions about the
handicapped, Congress expanded the definition of
'handicapped individual' so as to preclude
discrimination against 'a person who has a record e,
or is regarded as having, an impairment [but who] may
at present have no actual incapacity at all.'"

dhkdkh

By amending the definition of 'handicapped
individual' to include not only those who are actually
physically impaired, but also those who are regarded as
impaired and who, as a result, are substantially
limited in a major life activity, Congress acknowledged
that society's accumulated myths and fears about
disability and disease are as handicapping as are the
physical liE}tations that flow from actual
impairment.

Since Arline, the Congress has adopted language that
recognizes coverage of persons with contagious diseases and
incorporates "direct threat to others" as a legitimate
qualification standard. ([See Civil Rights Restoration Act of
1987; Fair Housing Act Amendments of 1988 (not limited to
contagious diseases)]. The ADA also adopts this approach:

The term qualification standard may include (B) requiring

than an individual with a currently contagious disease or
infection not pose a direct threat to the health or safety

Srhe specific question in Arline was whether a person with
a contagious disease is covered by the Act. The Court held in
the affirmative stating that an exclusion for contagious diseases
"would mean that those accused of being contagious would never
have the opportunity to have their condition evaluated in light
of medical evidence and a determination made as to whether they
are 'otherwise qualified.'"™ After Arline, the Solicitor General
issued an opinion that persons with HIV-infection are covered by
the Act. As stated above, this conclusion has been endorsed by
Congress.
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of other individuals in the workplace or program.

As is true with contagious diseases, a review of the case
law shows that the legitimate concerns of employers are taken
into account in all types of cases. However, it is also clear
that many employers utilize outmoded job criteria that screen
out qualified workers. The employer always has the opportunity
to show that the criteria are job related and are consistent with
business necessity and the safe performance of the job. If such
a showing is made, the disabled person is disqualified unless
alternative criteria that do not have an adverse impact would
also meet legitimate business interests. The requirement of
reasonable accommodation has also resulted in the employment of
qualified persons with disabilities without compromising
legitimate business interests. Finally, the case law reveals
that persons with disabilities are still subject to outright
prejudice and ignorance based on unfounded stereotypes. Clearly,
employers have no legitimate interest in failing to employ on
that basis.

Pushkin v. Regents of the University of Colorado, 658 F.2d
1372 (1oth Cir. 1981), illustrates the pervasive use of
stereotypc.ite deny qualified persons with disabilities
employment opportunities. In that case a physician who had
multiple sclerosis sought and was denied admission to the
University's Psychiatric Residency Program. The Tenth Circuit
agreed with the district court's determination that Dr. Pushkin

was an otherwise qualified individuﬁl who had been rejected
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solely on the basis of his handicap, in violation of the
Rehabilitation Act.

The evidence presented at trial indicated that the defendant
had made the following assumptions about Dr. Pushkin: (1) that
he was angry and emotionally upset due to his handicap, and would
thus be unable to do an effective job as a psychiatrist, (2) that
he had difficulties with mentation, delirium and disturbed
sensorium due to the MS and steroid use, (3) that his handicap
would render him unable to handle the workload, and (4) that he
would miss too much time away from work.

At trial the district court found that these assumptions
were rebutted by evidence of Dr. Pushkin's past competence in Y
dealing with his condition, and by witnesses' testimony that his
emotional responses were normal and that he treated patients
appropriately.

The Tenth Circuit affirmed the finding that the University's
reasons for rejecting Dr. Pushkin "were based on incorrect
assumptions or inadequate factual grounds." Id. at 1383. The
appellate court opined that handicap discrimination usually
results from "invidious causative elements and often occurs under
the guise anggt.nding a helping hand or a mistaken, restrictive
belief as !? tP. limitations of handicapped person." Id. at
1385. 1In this case, the University's actions were not
"predicated on any known deficiency of Dr. Pushkin himself" but
based on a general knowledge of MS that did not apply to Dr.

Pushkin, the individual.
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Likewise in Smjith v. Fletcher, 393 F.Supp. 1366 (S.D. Tex.
1975), modified, 559 F.2d 1014 (Sth Cir. 1977), a paraplegic who

had a Master's degree in physiology was assigned menial clerical
tasks because her supervisor had made "an arbitrary and unfounded
decision as to her physical capabilities." The court ordered
that she be promoted from a GS-9 to a GS-13.

Strathie v. Department of Transportation, 716 F.2d 227 (3rd
Cir. 1983), illustrates that strict adherence to outmoded
physical requirements serves to exclude qualified disabled
employees. In that case, a hearing impaired person sought a
position as a public school bus driver. He was denied the
necessary driver's license on the grounds that he could not meet:
the Department of Transportation regulation requiring a specified
level of hearing without the use of a hearing aid. With a
hearing aid Mr. Strathie meet the Department's standards.

The district court held that the requlation was valid and
that Mr. Strathie was not therefore an "otherwise qualified"
handicapped individual under the Rehabilitation Act. In support
of this decision the court accepted defendant's arguments that
the accommodation of a hearing aid was unreasonable because of
the risks oF @islodgement, mechanical failure, inability to
localize samnd, and the possibility that the wearer would lower
the volume of the aid and thus decrease its usefulness.

The Third Circuit reversed, noting that the district court
had failed to consider Mr. Strathie's proposed modifications thar

would reduce the risks. The modifications included frequent
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inspections of the aid and carrying a spare aid and batteries to
minimize mechanical failures, Pre-setting volume to avoid
variability, and individualized assessment of ability to localize
sound. With respect to the risk of dislodgement, the court noted
that certain types of hearing aids are "less likely to become
dislodged than are regular eyeglasses." The court emphasized
that it was anomalous for the Department to allow vision
standards to be met with corrective lenses, yet did not allow
candidates to meet hearing requirements with the help of a
hearing aid. The opinion as a whole highlighted the need to
address the realities of a given individual's situation, instead-
of relying on overly broad general assumptions. i
The need for individualized determination under Section 504
with respect to the qualifications of persons with disabilities
was also emphasized by the court in 1ggxggn_x‘_ggggg_gj_ugigg,
544 A.2d 291 (Me. 1988). Mr. Jackson was an insulin-controlled
diabetic who was Prevented from taking the examination for public
school bus driver on the basis of a regqulation requiring him to
be "free from...diabetes". id. at 298. The Court noted that the
denial of plaintiff's application "was automatic and based solely
on his dialétes." Defendants offered no evidence that Mr.
Jackson, as an.individual, could not safely drive a school bus.
The doctor who examined him concluded that he was "free from any
condition that might affect his ability to safely operate a
school bus." Moreover, at the timg of the appeal Mr. Jackson was

working Successfully as a bus driver.
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In Stutts v. Freeman, 694 F.2d 666 (1lth Cir. 1983), the

Eleventh Circuit found that the use of a written test as the sole
criterion for a job as an equipment operator discriminated
against Mr. Stutts, who had dyslexia (a learning disability).

Nelson v. Thornburgh, 567 F.Supp. 369 (E.D.Pa. 1983),
illustrates the importance of reasonable accommodation to
maintain qualified disabled workers and the flexible approach
taken by courts when considering the burden on defendants.
Thornburgh involved blind income maintenance workers who alleged
that the Department of Public Welfare had unlawfully
discriminated against them, failing to accommodate their
disability by providing part-time readers. The employees
themselves had hired readers, and with the assistance of these
readers were able to perform the job as well as their sighted
colleagues. The court held that inability to read did not mean
that the employees were not "otherwise qualified," as this was
not essential to successfully meeting the requirements of the
position. Several accommodations, including brailling forms and
manuals, and using technology like a Versabraille, and possible
schedule changes to make the most efficient use of readers, would
insure tha§ employees were able to function on the job.

The cemxt acknowledged that "accommodation...will impose
scme further dollar burden upon an already overtaxed system of
delivery of welfare benefits", but noted that "the additional
dollar burden is a minute fraction of the DPW/PCBA personnel

budgets."” Moreover, the court emphasized that the failure to
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accommodate in the workplace would impose very real costs on
American society and the American economy, in light of the
consequence of having to support these employees on government
benefits if they were not allowed to contribute their

productivity as members of the workforce.

Finally, Chalk v. United States District Court Central
District of California, 840 F.2d 701 (9th Cir. 1988), illustrates

how irrational fear of contagion can serve to deny a qualified
disabled person his profession, unless court review is available.
In that case Mr. Chalk, a certified teacher of hearing-impaired
students, was barred from teaching after a diagnosis of AIDS.

The Ninth Circuit reviewed all relevant medical literature and =
concluded that there was no significant risk of transmission in
the classroom setting. Among the cited literature was a Surgeon
General's Report that stated, "casual social contact between
children and persons infected with the AIDS virus is not
dangerous." The Court stated that "the basic purpose of Section
504 is to ensure that handicapped individuals are not denied jobs
or other benefits because of the prejudicial attitudes or
ignorance of others."

VI.

Reports from employers demonstrate that many of the fears
associated with passage of the Rehabilitation Act anti-
discrimination provisions were unfounded. In addition to the

studies that refute employers fears about productivity,
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absenteeism and safety,30 a4 comprehensive study by the Department

of Labor regarding accommodations to disabled employees by
federal contractors demonstrates that accommodations that allow

participation can often be done without great expense.31 Almost

one-forth of the disabled employees in the study received some
type of accommodation. Over fifty percent of the accommodatiocns
in the study cost nothing; an additional thirty percent cost less
than $500; only eight percent cost more than $2000. The
experience of providing accommodations was positive for
employers. The report stated that "accommodation is seen by
firms as sensible business practice to secure a reliable worker
with needed skills, akin to the provision of tools or other aids
to non-disabled workers to increase their productivity".

The Wall Street Journal reported on the change in federal
contractor employer practices under Section 503 as early as
January, 1976. More than 275,000 companies employing more than

one-third of the work force were affected at that time.32 As a

result of Section 503, companies reviewed their hiring practices.

The Wall Street Journal article provides interesting anecdotal

x%gg, discussion, sypra, pp. 17-20

3lnp Study of Accommodations Provided to Handicapped
Employees by Federal Contractors," Executive Summary, U.S.
Department of Labor, June 1982.

SZUnfortunataly, the courts have not recognized a private
cause of action under Section 503 and agency action has been
hampered by back-logs and limited enforcement. Hearings before
the Subcommittee on Employment Opportunities of the House
Committee on Education & Labor, 96th Cong., 1lst Sess., 25 (1979).
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evidence of the positive effect of the non-discrimination
pProvisions on a number of major American enterprises:
"We had a medical department that thought it was

saving the company money by only hiring Greek gods, "
says a personnel officer for a large Midwestern

manufacturing firm. "We have completely abandoned that
approach." Now, he adds, "we're trying to fit a person
to a particular job." The company, for example, has

begun considering applications from the deaf.

GTE Sylvania has changed more than its attitude
toward former cancer patients. The company used to
have rigid weight limits for all jobs. "We've thrown
all those out the window," says John McKeith, who
handles industrial relations.

International Telephone & Telegraph Corp. has
scraped rules that barred applicants with epilepsy,
cancer and some other health problems. An epileptic
has been hired as a packer for an ITT subsidiary.

Bell Helicopter Co. of Fort Worth, Texas, became
the target of a Section 503 complaint when it turned a
man down for a position as a contract analyst. He had
spinal curvature and it was corporate policy "not to
hire anyone with a bad back," says Jim Kight, a Labor
Department specialist in Dallas. The complaint was
resolved when Bell changed corporate physicians -
which, Mr. Kight says, was "the same thing as changing
its policies."

Written tests, too, are sometimes being modified.
In Chicago, officials at Continental Illinois National
Bank & Trust Co. quickly devised a braille version of
its computer-programming aptitude test because they
feared that a blind applicant was about to complain
under the federal law. He got the job.

Fox some firms, the new attack on job
discrimination has altered stereotypes rather than
formal hiring practices. In the past, says one
personnel executive, "we were tempted to say, 'This
girl can't type; she's blind.' We had preconceived
notions."” Now, (business] concerns are starting to
explore their whole range of jobs, finding ways that
disabled employes [sic] might perform them with minor
changes in hours or duties.

Thus, Union Carbide Corp. is advertising sales-
representative job openings in handicapped groups'
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newspapers, merely specifying that "car

maneuverability" is required. U.S. Steel did

recruiting last spring at the National Technical

Institute for the Deaf, in Rochester, N.Y.; it was the

school's first such visit in its seven-year history.

And in 1974, Sears, Roebuck & Co. hired Brad

Shorser as its first blind management trainee despite a

few officials' misgivings about his ability to deal

with customers. Now a successful assistant customer-

service manager for the Hichsville, N.Y., store, 28-

year-old Mr. Shorser says the federal law's existence

"most definitely" helped him get the job.

Seven years later the Wall Street Journal again highlighted
the advantages of employing persons with disabilities pursuant to
non-discrimination provisions. The article, which appeared on
November 22, 1983, noted that "[w]ork accommodations for the
disabled often cost little and benefit others." It observed that
a poll of 2,000 federal contractors found that "81% of changes
made cost $500 or less." Moreover, modifications often helped
able-bodied workers as well. For example, in addition to
providing wheelchair access, "[w]idened doorways at Western
Electric allow easier moves of heavy equipment. Scientific
Atlanta likes its enlarged elevators for similar reasons." And
the benefits are not limited to improved physical arrangements.
"when Tektronic altered an assembly line supervisor's tasks to

aid a mentally retarded man, all 12 workers' output rose and

errors fell."™

VII.

While 44 states have passed laws prohibiting employment

discrimination against persons with disabilities, only twelve are
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Comparable to the Rehabilitation Act in providing protections
against discriminatory practices.33 This demonstrates how
unprotected persons with disabilities are from private employment
discrimination. Persons with disabilities are now the only major
group that, while recognized by Congress as face widespread
discrimination in employment, still has no adequate federal
protection. Until the ADA is passed, Americans with disabilities
will continue to be kept out of the workforce because of
stereotypes and ignorance.

The state statutes provide for Coverage of private
employers, at least to the extent of Title VII. The majority do
not limit coverage to moderate sized employers as in Title VII. *
Hence, restrictions on the right of private employers to exclude
disabled workers is not new to the ADA. However, the state laws
vary widely, and do not provide as much protection as the
Rehabilitation Act once the primary hurdle of coverage is
overcome.

One major problem is the failure of many state statutes to

cover mental disabilities. In addition, many state statutes have
very restrictive definitions of "handicap." Many define handicap
as a limitation on work. This type of definition gives rise to

the anomalous result that a person whose disability was the cause

H e
n

Help? 40 Arkansas Law Review, pp. 261, 322. (Five additional
states prohibit state agencies and recipients of state funds fro-
discriminating. (Only Delaware and Wyoming have passed no
legislation at all.)
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of the adverse employment decision but does not affect the
ability to work is not protected against employment
discrimination. The same anomaly results when statutes cover
only severe handicaps. Others list specific handicaps leaving
all other subject to arbitrary employment practices. For
example, New Hampshire excludes handicaps caused by illness and
Arizona excludes handicaps that were first manifested after age
18. Many statutes require a presently disabling condition
despite the fact the employers often use signs of a future
disabling condition to disqualify an employee. It is estimated
that between 150,000 and 1.2 million pre-employment lower back
X-rays are given each year. Despite the fact that they have been
totally discredited in the scientific literature, they are still

widely used to screen out asymptomatic applicants.34 Hawaii

actually limits coverage to impairments which will last a
lifetime without substantial improvement. Hence, a person with
cancer may be excluded just because he may get better.

Over one-half of the states do impose a reasonable
accommodation requirement. However, several define the term
restrictively. In Minnesota, a $50 cap is provided. Many
restrict * requirement to employers of over a certain number.
This makes no-sense, when the accommodation may involve simple
readjustments of work space (lowering a desk). With the undue

burden protection of federal law, there is no reason to exempt

3414. at 28s.
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employers or limit the type of accommodation which can be made.
Finally, nearly one-half of the states do not require any
reasonable accommodation despite extensive documentation that
accommodations are most often not costly.35 Yet for many
disabled people the willingness to accommodate can make the
difference between fruitful employment and welfare.

In the Committee on Education and Labor's first hearing on
the ADA, the business community circulated two working papers,
outlining their concerns with the ADA. The primary concerns in
the employment area addressed were the confusion crated by Title
I and Title II provisions which seemed to apply differently to
the same situation, the inclusion of 1981 remedies in employment;
the request for a definition of undue burden, the clarification
that the ADA did not conflict with drug-free workplace policies,
and the removal of the word "identify" from the selection
criteria. Every one of these concerns was dealt with in the
Senate compromise and the House substitute. Title I was
eliminated, "identify" was eliminated with an exact description

of its meaning incorporated instead, the coverage of drug addicts

was clarified, and undue burden was defined. The business
community wa® actively involved in the process and has been
"reasonably' accommodated”. .

Now is the time for Congress to make a national commitment

to the equal employment opportunities of persons with

*bupont study, supra, Wall Street Journal, Nov. 22, 1983,

at 1l col. 4.
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disabilities. The federal law is too limited in coverage and
state laws vary widely and are often too restrictive. The result
is the sanctioning of widespread proven employer bias and the
exclusion of millions of Americans from jobs that they can

perform and deserve to hold.

VIII. EXTENT AND EFFECTS OF DISCRIMINATION IN PUBLIC
ACCOMMODATIONS

In the first ever nationwide poll of people with
disabilities conducted in 1986, the Louis Harris organization
asked a number of questions regarding the social integration and
activities of Americans with disabilities. The pollsters .
discovered that people with disabilities are an extremely
isolated segment of the population. As the National Council on
Disability summarized the poll's results:

The survey results dealing with social life and leisure
experiences paint a sobering picture of an isolated and
secluded population of individuals with disabilities. The
large majority of people with disabilities do not go to
movies, do not go to the theater, do not go to see musical
performances, and do not go to sports events. A substantial
minority of persons with disabilities never go to a
restaurant, never go to a grocery store, and never go to a
church or synagogue.... While a decided majority of other
Americans report that they are not active in religious,
volun@i®ex, and recreation groups, most persons with
disabflities are not active in such groups. The extent of
non-paxticipation of individuals with disabilities in social
and recreational activities is alarming.

(
of Americansg with Disabilities, p. 35 (1988))

Specific findings of the poll included the following:

e

* Nearly two-thirds of all disabled Americans never went
to a movie in the past year. In the full adult population,
only 22% said they had not gone to a movie in the past vyear.
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* Three-fourths of all disabled persons did not see live
theater or a lijve music performance in the past year. Among
all adults, about 4 Out of 10 had not done so.

* Two-thirds of all disabled persons never went to a
sports event in the Past year, compared to 50% of all
adults.

* Disabled people are three times more likely than are
nondisabled People to never eat in restaurant. Seventeen
percent of disabled People never eat in restaurants,
compared to 5% of nondisabled People. Only 34% of disabled
pPeople eat at a restaurant once a week Or more, compared to

a 58% majority of nondisabled pecple.
(Louis Harris and Associatas, Ihe ICD Survey of Disabled
i : ingj i i i ' eam

P. 3 (198s6)

Another specific finding of the pPoll had to do with grocery
shopping and similar activities:

Disability also has a negative impact on vital daily

activities, like shopping for food. A much higher

Proportion of disabled persons than nondisabled persons 2

never shop in a grocery store. Thirteen percent of disabled

persons never shop in a grocery store, compared to only 2%

of nondisabled persons. About 6 out of 10 disabled persons

visit a grocery store at least once a week, while 90% of

nondisabled adults shop for food this often. (Id.; p.3)

Why don't people with disabilities frequent places of public
accommodation and stores as often as other Americans? The Harris
poll sheds some light on the reasons for this isolation and
nonparticipation by persons with disabilities in the ordinary
activities of life. Two of the major reasons have to do with not
feeling welcome and inaccossibility.

o - -

The preeminent reason why people with disabilities do not
participate in various aspects of commercial, social, and
recreation activities that are a routine part of ordinary life
for most other Americans is that they do not feel that they are

welcome and can participate safely. Two of the major reasons
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most commonly identified by the Harris Poll why the activities of
people with disabilities are limited are fear and self-
consciousness about their disability. The Harris organization
reported that "Fear is the barrier mentioned most frequently by
disabled people as an important reason why their activities are
limited," with nearly six out of ten (59%) of those reporting
activity limitations listing fear as an important reason (Id., p.
63). And self-consciousness about their disability was reported
as an important factor by forty percent (Id., p. 64). To a
disturbing degree, people with disabilities do not feel safe or
welcome to attend or visit ordinary places open to the public for
socializing, doing business, or engaging in recreation and other:
major activities in our society.

Another way in which people with disabilities are prevented
from visiting social, commercial, and recreational establishments
(and in which the lesson of not being welcome is underscored) is
by the presence of physical barriers. Many people with mobility
impairments, including in particular those who use wheelchairs,
cannot get into or use a facility that has steps, narrow
doorways, inaccessible bathrooms, and other architectural
barriers that keep them out. People having visual and hearing
impairments are often unable to make effective use of or to
participate safely in activities and services if the facility in
which they occur has included no features for communication
accessibility. According to the Harris poll, forty percent of

individuals with disabilities reporting limitations on their
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activities say that an important reason why they are limited is
inaccessibility of buildings and restrooms (Id., p. 64).

The Harris poll documents the social isolation of people
with disabilities that results, in large part, from
discrimination they encounter when they try to engage in the

ordinary social and commercial transactions of daily lire.

IX. HllE_IQB_LEII:DI!QBIHI!lIIQ!_IBQIEQIIQH_IH_EEBLIQ
ACCOMMODATIONS

Nearly three decades ago, four black students sat down at a
lunch counter at a Woolworth's store in Greensboro, North
Carolina, ordered a cup of coffee, and refused to move until they
were served. Although it was not known to the four young men at
the time, their act of courage would precipitate a series of sit-
ins and other forms of civil disobedience challenging the racial
segregation of lunch counters, restaurants, hotels, motels,
parks, and other facilities. The segregation of such places was
a principal target of civil rights protests, lawsuits, and
proposals for legislative reform during the early sixties.

These efforts culminated in a major section of the Civil
Rights Act qi’1954 == Title II, which prohibits discrimination on
the basis o£ race, color, religion, or national origin in places
of public accommodation. Since 1964 it has been illegal for
public establishments to discriminate on the basis of race,
color, religion, or national origiq. Unfortunately, it is not

unlawful today for these same establishments to exclude,
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segregate, mistreat, insult, or otherwise discriminate against
pecple with disabilities.

People with various disabilities are turned away from public
accommodations because proprietors say that their presence will
disturb or upset other customers. Steps, narrow doorways, curbs,
and other physical barriers block people who use wheelchairs from
entering many arenas, stadiums, theaters, and other public
buildings. People with visual or hearing impairments find that
no arrangements have been made for their attendance or effective
participation.

At the height of civil rights confrontations in the early
sixties, some parks and zoos were closed by entrenched .
authorities rather than permit these facilities to be integrated.
Nearly thirty years later, people with disabilities are still
having trouble gaining admission to many such establishments.
Last year, the Washington Post reported that a New Jersey
zookeeper refused children with Down syndrome admission to his
zoo because he was afraid they would upset his chimpanzees.

The ADA seeks to correct this inequity. It addresses the two
major ways in which discrimination keeps people with disabilities
from making.equal use of public accommodations. It prohibits
discriminatery practices -- rules and attitudinal barriers that
bar people with disabilities from participating or participating
equally. And, in certain circumstances, it prohibits
architectural and communication barriers that can keep people

from even getting into a facility.
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The forms of discrimination which are prohibited are based
upon existing concepts of nondiscrimination in law and
regulations, particularly under Section 504 of the Rehabilitation
Act of 1973. Thus, the requirements of providing reasonable
modifications to policies and pPractices, of providing auxiliary
aids and services, and of removing architectural, transportation,
and communication barriers to make facilities readily accessible
to and usable by individuals with disabilities, are well-
established principles of disability nondiscrimination law.
Likewise, limits upon nondiscrimination requirements, such as not
requiring any modification which would result in a "fundamental
alteration in the nature" of a program or financial "undue
burden", or limiting access requirements where they are
"structurally impracticable", are all drawn from existing
regulatory language under Section 504, the Architectural Barriers
Act of 1968, and UFAS.

The ADA reflects a reasoned approach, explicitly setting

limits upon the obligation of achieving full accessibility.

Thus, the ABA does not require full accessibility when (1) in the
case of new facilities, access would be "structurally
impracticable”; (2) in the case of existing facilities, access is
not "readily achievable": or (3) in the case of altered
facilities, access would be beyond the "maximum extent feasible",

and in the case of amenities which serve the altered area, where
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within this modest requirement,the standard is flexible, taking
into account the size and resources of the business. For example,
a public accommodation which has one or two steps may be required
to install a simple ramp. However, a real estate agency doing
business in a three story walk-up office would not be required to
install an elevator to provide access to the upper floors. 1In
order to ensure program access, however, it would be required to
provide its services to customers with mobility impairments in
the first floor accessible offices.

When barrier removal is not readily achievable, the
provision of access via alternative methods allows a wide variety
of service provision to assist disabled people. For example:

* Many restaurants have a cafe-style eating area on the ground
floor, and a more elegant and expensive restaurant on the second
floor, which may not be accessible through an elevator. If
access to the second floor restaurant cannot be arranged in a way
that is readily achievable, people with disabilities who cannot
use the stairs may be served from the restaurant menu in the
downstairs facility.

* Facilities with entrances consisting of several steps
directly on a public sidewalk, which cannot ramp their steps due
to encroachment on the public way, might be able to purchase a
portable ramp for the situations when wheelchair users need
entry.

* A drycleaning service with six steps at its entrance might
serve its disabled patrons who cannot enter by collecting and
returning their clothing to them on the sidewalk.

There are .other examples in which some accommodations would
be considered as too burdensome to require under this standard.
For example:

* While the drycleaning service mentioned above would serve

its disabled patrons on the sidewalk, it wouldn't be required to
transport their clothing to their home.
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* While grocery stores and supermarkets with at least several
employees would be expected to assist disabled patrons by
carrying the bags of groceries to their cars, small "mom and pop"
style grocery stores with one staff person at a time would not be
expected to do so.

* A barber would not be expected to cut a disabled person's
hair out on the street, if numerous steps prohibited entry.

While the ADA does not require all existing buildings to be
made accessible because of costs, new commercial facilities are
required to be built in an accessible manner. The construction
cost is minimal while the very real costs of exclusion are
tremendous.

The regulatory impact statement issued in connection with
the Section 504 rule by HEW in 1977 estimated that a new buildineg
could be made accessible at an additional cost of one half of one
percent (.5%0 of the total cost of construction (41. Fed. Reg.
20,333). Offsetting this cost, of course, is the savings to
taxpayers of permitting employment for millions of persons with
disabilities, by reducing public assistance payments and
increasing tax revenues.

Other studies, prior and subsequent to the 1977 estimate,
have supported the conclusion that accessibility costs in the
constructiel-of new buildings are extremely low. In the mid 60's
the Nation#® league of Cities studied costs of access for people
with disabilities for a national commission on architectural
barriers; the study showed that when planned into the initial

design, accessibility features usually cost less than one-half of

one percent. A Syracuse University study conducted for HUD
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reached the same conclusion. In 1975, the General Accounting
Office estimated that accessibility in a new building can be
accomplished for less than one-tenth of one percent of overall
costs.

Other authorities have concurred with these estimates that
accessibility in a new building should not cost more than one-
tenth to one-half of one percent of construction costs: ATBCB,
(About Barrijers, p. 5 (1982); National Council on Disability,
Toward Independence, Appendix, pp. F-28 & F-29 {1986} U.S.
Commission on Civil Rights, Accommodating the Spectrum of
Individual Abilities, pp. 81-82 (1983): Congressional Record,

April 29, 1988 (Remarks of Representative Owens). All of these
studies and authorities agree that the costs of accessibility in

new construction is very, very low.

XI. DEFERENCE TO NEEDS OF SMALL BUSINESSES

A great deal of concern has surfaced among the small
business community that the requirements of the ADA will impose
serious hardships upon small businesses. Lack of familiarity with
existing measures that prohibit discrimination against people
with disahj@ttios, serious misinformation about the actual
requirements 6£~this bill, and a great deal of misunderstanding
about the needs and rights of people with disabilities have
combined to whip up sentiments that the bill does not take into
account the needs of small businesses and that it will be

disastrous for them.
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Actually, the bill has been very carefully crafted to take
into account the needs and situation of small businesses at every
juncture. I have no hesitancy whatever in stating that this bill
is the most responsive to the particular situations and
characteristics of small businesses of any federal civil rights
law that has ever been considered by the Congress. Each of the
major requirements of the bill has been tailored in some way to
consider and make allowance for the important and unique needs of
the small business operator. It is true that small businesses
have not been wholly exempted from the coverage of the public
accommodations provisions of the bill; small businesses are too
important a source of goods and services for the American public.
to have them totally exempted and told that it is okay to go
ahead and discriminate against people with disabilities. Small
businesses make up a large percentage of the establishments that
provide services and goods on a daily basis; to cut them out of
the ADA would seriously undermine the bill's goal of opening up
our society to people with disabilities on an equal basis. In
many contexts, small business is business in America today. The
approach of the ADA is not to eliminate small businesses from the
requirements of the bill, but rather to tailor the requirements
of the Act taq_take into account the needs and resources of small
businesses -- to require what is reasonable to require and not to
impose obligations that are unrealistic or debilitating to
businesses.

Not creating a total exemption for small public
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accommodations is consistent with Title II of the Civil Rights
ACt of 1964, which covers all such public accommodations
regardless of size. There, as here, it would defeat a major
purpose of the Act to permit small restaurants, lunchrooms,
theaters, service stations, etc., to continue to discriminate. If
nondiscrimination is to have any real meaning, it is essential
that local neighborhood businesses be prohibited from engaging in
such discrimination.

Each of the major sections and requirements of the ADA takes
into account the fact that some businesses are very small local
enterprises that may have very limited resources. In each area,
either the size and resources of establishments are explicitly
required to be taken into account in determining what is
required, or some amelioration for small businesses is built into
the substantive requirement itself.

The following are some of the ways in which the public
accommodations provisions of the ADA provide great deference for

the characteristics and needs of small businesses:

* THE READILY ACHIEVABLE LIMITATION

As no%ied previously in my testimony, the ADA places a very
modest requirement for removing architectural and communication
barriers in existing public accommodations -- such barriers need
not be removed unless doing so is "readily achievable," i.e., is
"easily accomplishable and able to be carried out without much

difficulty or expense." In determining whether an action is
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readily achievable, the ADA lists as the first two factors to be
considered: "the overall size of the covered entity with respect
to number of employees, number and type of facilities, and the
size of budget," and "the type of operation of the covered
entity, including the composition and structure of the entity."

The House Substitute goes even further, allowing
consideration of the resources of a single site of a large
company. (Title III, Sec. 301 (5)(B)).

The size and budget of a business are, therefore, explicitly
considered in determining what is readily achievable. A Mom-and-
Pop store is clearly held to a much lower standard than is a
highly fi § b . ] wr 14 1]
buas i11 | (rol I b ] ) bj

well-to-do establishment. The readily achievable standard takes

into account the particular physical and financial realities of

each individual establishment and requires more of those

realistically able to do more and less of those who are only able

to do less. AND, only those actions which are "easily

The requirement that places of public accommodation make
available "auxiliary aids and services" does not apply in
circumstances where the provisions of such aids and services

would "fundamentally alter" or would "result in undue burden. "

o1
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The Senate Report notes that the term "undue burden" is analogous
to the phrase '"undue hardship" in the employment section of the
ADA, and that "The determination of whether the provision of an
auxiliary aid or service imposes an undue burden on a business
will be made on a case-by-case basis, taking into account the
same factors used to purposes of determining 'undue hardship.'"
The factors to be taken into account are nearly identical to the
factors I have discussed just above in connection with the
readily achievable standard. In determining whether providing an
auxiliary aid or service amounts to an undue burden, the size,

budget, and circumstances of a business are expressly relevant. 3

2 zatal, ity e ¥

* W _Co ON
As noted above, the inclusion of accessibility features in
the design and construction of new facilities and in renovation
projects can usually be accomplished at relatively little
expense. To further protect small business, however, the Senate
compromise Pill incorporated a specific exception to
accessibility requirements with regard to elevators in small
buildings. While the previous version of the bill would have
required elevators where necessary for accessibility of upper
floors in new construction and certain major renovations, the

Senate compromise specifically provides that elevators are not
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required "for facilities that are less than three stories or that
have less than 3,000 square feet per story." Arguably, elevators
in such circumstances might make up only a small and manageable
percentage of overall building and renovation costs, but to make

absolutely sure that small building owners and builders would not

be unduly burdened, Muﬂmmmummm

glgzg;g;_;gggi;gmgn; == the only potentially significantly costly

accessibility feature.

CONCLUSION

The ADA must become the law of our nation if we are to .
continue our commitment to equal opportunity. Citizens with
disabilities have been shut out long enough. The ADA opens the
doors of America to the millions of men, women and children of
all races and ethnicities who have disabilities and who have
waited long enough to be extended the same rights we all take for
granted. DREDF urges quick passage of the ADA -- the most
important piece of disability civil rights legislation of our
time.

Thank you
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Mr. Chairman, distinguished members of the Committaee, it is
a pleasure for me to appear before you today to discuss the
proposed Americans with Disabilities Act. On October 12, 1989,
Attorney General Dick Thornburgh appeared before the Judiciary
Committee and reiterated the Administration’s support of the
Americans with Disabilities Act as passed by the Senate. The
Administration’s endorsement of this bill reflects President
Bush’s longstanding commitment to bring persons with digsabilities
into the mainstream of American society. TIn his State of the
Union address last month the President restated his personal
commitment to the independence and productive involvement of

persons with disabilities in our social and economic mainstrean.

The Americans with Disabilities Act, as passed by the Senate
on September 7, 1989, is fair, balanced legislation. Tt will
ensure that persons with disabilities enjoy access to jobs,
public accommodations, public services, public transportation,
and telecommunications -- in other words, full participation in
and access to virtually all aspects of society. The bill builad
on an axtensive body of civil rights precedent -- statutes, case
law, and regulations -- to avoid unnecessary confusion; it allowe
maximum flexibility for compliance:; and it does not place undue

burdens on those who must comply.
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The Administration’s support for passage of the ADA by the
House of Representatives remains strong. But I do not come
before you today just to reiterate the Administration’s support
for the ADA. I appear before you today to address fears that
have been raised by those in the American business community
about the ADA. 1In the past several months considaerable concern
has been expressed about the financial impact of the ADA on
businesses, particularly small enterprises. This concern is real
and deeply felt. We believe, however, that these fears are
misplaced. Too much of this concern has been fueled by
supposition and erroneocus information. It is the
Administration’s firm belief that these fears will be allayed as

pecple come to understand what the ADA actually providas.

In addition, I will address a new concern of interest to the
business community -- the view that the raecantly introduced Civil
Rights Act of 1990 would radically alter the ADA and add new
uncertainties about the meaning of the ADA for the business
community. As I will explain in greater detail, the
Administration’s support for the ADA was and is premised on the
agreement reached expressly with its sponsors that the remedies
curently available under title VIT of the civil Rights Act of
1964 would be the remedies for Title T of the ADA. Fortunately,
the ADA can easily be amended to clarify that understanding.

Much has been made of the ”vague” and “undefined” terms used

in the Americans with Disabilities Act. One of the major
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strengths of the ADA is that it uses, whenever possible,
Concepts, phrases, and terms from existing civil rights law in
the disability rights area. The bill freely adepts the standards
of sections 503 and 504 of the Rehabilitation Act of 1973, as
amended, the major civil rights statute addressing
nondiscrimination on the basis of disability. Many of the ADA’s
employment and public accommodations provisions are drawn
directly, and in many instances, even taken verbatim from the
Federal regulations implementing section S04. This course of
action is a particularly wise choice. The saction 504 standards
are already familiar to large segments of the private sector
which receive Federal funds and are currently covered by the
Rehabilitation Act. More importantly, over 1s vears of
exXperience in enforcing sections 503 and 504 have shown that
these standards do not result in undue costs or excessive

litigation.

The fears being raised now about the impact of the ADA are
similar to those misgivings that were raised in the first few
years following implamentation of sections 503 and 504 by the
Departments of Labor and Health, Education, and Welfara. There
were predictions that those covered by the regulations would be
bankrupted or forced to severely curtail or alter their services.
These doomsday predictions were based on ignorance and myth and
proved false. Similar misgivings in the area of race
discrimination surfaced in 1965 and proved to be equally
unfounded. The Administration believes that a similar fate
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to do so. Examples of the types of modifications that would be
freadily achievable” in most cases would include the simple
ramping of a few steps, the installation of grab bars, the
lowering of telephones, the installation of offset hinges, and
similar modest adjustments. BRven grab bars might not be required
if their installation entailed not just reinforcement of a wall
but actually rebuilding a wall to provide more support.

The ADA reserves its most rigorous accessibility
requirements for new construction. Fortunately, when accessible
features ara'inccrporated into facilities before construction
during the design phase, cost is minimized. In fact, the
estimated increase of construction costs for accessibility has
consistently been measured as lass than cne per cent of the cost
of construction. The ADA even has limitations on new
construction in an attempt to mitigate costs. The ADA contains
an exception for placing elevators in new buildings, perhaps the
most costly capital expense for making buildings accessible. any
building that has less than 3,000 square feet per story or that
is three storiaes or lesa in height need not be constructed with
an elevator. For these smaller structures, only multistory
shopping malls, professional offices of health care providers,
and other categories of buildings designated by the Attorney

General would be required to have elevators.

Some in the business community have sought an axemption fronm

the ADA’s requirements for small business enterprises, that is,
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for those public accommodations having fewer than fifteen
employees. The Administration gave very serious consideration to
this issue last year when it first began reviewing the Americans
with Disabilities Act. However, because many retail firms in
this country are small, the effect of excluding firms with few
employees would seriously compromise the goal of the Act of
opening up everyday American life to persons with disabilities.
For example, the 15-employee exemption threshold would exclude
almost all the physicians’ and dentists’ offices, hardware
stores, barber shops, bars, and beauty parlors in the country.

It would saverely restrict access to service stations, laundries,
and specialty food stores. Thus, the Administration agreed that
the ADA would only be effective in the public accommodations area
if there were no exemption for small public accommodations.
However, the Administration agreed to mitigate the effect of this
broad coverage by narrowly circumscribing what the ADA required.
We believe that the ADA adopts a reasocnable compromise that will
give persons with disabilities access to everyday life and will
allow American enterprises, including small businesses, adequate
leeway to conduct their operations without a significant cost
burden.

Some have attempted to inflame the business community with
predictions that, in order to comply successfully with the ADA,
businesses will be expaectad to know and prepare for #3500 types co-
disabilities.” wWhile there are many medical conditions that

cause disability, the functional manjfestations of these
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conditions are limited in number: indeed, the ADA defines
disability in terms of impairment of "major life functions.” The
ADA does not contemplate that the American business community
will become expert in the many conditions that cause disabling
impairments. Instead, the ADA envisions that a business will
analyze how it will be able to accommodate individuals with
functional limitations and, as a result, modify policies,
practices, and facilities where necessary and only withip reason.
In most cases, a business will be able to comply successfully
with the ADA by examining how it will serve its clients with
mobility impairments, those with visual or hearing impairments,
and those with limited use of their arms.

The ADA’s requirements on the issue of *anticipated
discrimination” have been much misunderstood. Like the existing
law on public accommodations in the race area, the public
accommodations provisions will permit an individual to allege
discrimination based on a disabled person’s reasconable baelief
that he or she is about to be discriminated against. This
provision would permit, for example, a challenge by a disabled
person who uses a wheelchair to the planned construction of a new
shopping mall that would not be accessible to wheelchair users.
The resolution of such challenges prior to the construction of an
inaccessible facility will enable any necessary remedial measures
to be incorporated in the building at the planning staga, when
such changes would be relatively inexpensive, rather than
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requiring costly retrofitting after the initial construction is

completed.

The ADA contains additional safequards that should help
allay the concerns of the business community. In an effort to
ensure that business owners are acquainted with the ADA’s
requirements before they are held liable for compliance, the ADA
provides that the employment provisions of the law will take
effect two years after the date of enactment for employers of 25
Oor more employees, and four years after enactment for emplovers
of 15-24 employees. The public accommodations requirements will
take effect 18 months after enactment. During the time between
the enactment and the effective date, several Federal agencies,
including the Department of Justice, must issue requlations
implementing the ADA and must develop and implement a plan for

providing technical assistance to covered entities.

The Adminjistration pledges to conduct an open and fair
rulemaking process under ADA. We will provide ample opportunity
for a full airing of all relevant issues. In order to ensure
that all sides are heard on access to public accommodations, the
Department of Justice, will hold a series of public hearings

during its rulemaking process for public accommodations.
Further, the Administration recognizes that educating the

public about its rights and responsibilitias under the ADA is

crucial to the Act’s success. Thus, the Department of Justice
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pPlans to mount a credible, government-wide technical assistance
Plan for the ADA. We are convinced that thosa entities covered
by the ADA, once they are given information on how to comply with
the bill, will do so voluntarily. The Department is examining
the positive experience that the Federal government had with its
technical assistance efforts for section 504 and intends to
duplicate that experience for the ADA. A key aspect in the
technical assistance program will be the use of grants and
contracts to develop and disseminate materials on the Act to
covered entities. As with section 504, we intend to use trade
associations and other similar groups that have existing lines of
communication and credibility with covered entities and persons
with disabilities to ensure the success of the technical

assistance effort.

The Administration remains firmly committed to the Americans
with Disabilities Act and seeks its early enactment into law. A
new impediment to the quick passage of the ADA has arisen and the
Administration seeks to resolve affirmatively this difficulty.

I speak, of course, of the remedies provisions of the recently
introduced #civil Rights Act of 1990.7 I want to reiterate this
Administration’s strong support for effective remedies in the
ADA. The ADA, as endorsed by the Administration, contains a full
panoply of remedies for civil rights violations: employment
violations are to be rectified by injunctive relief, including
back pay, reimbursement for cut-of-pocket expenses, preventive

relief, reinstatement, the provision of reasconable accommodation,
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and other equitable relief:; public accommodations violations are
to be remedied by similar forms of injunctive relief, including
court-ordered provision of auxiliary aids and making facilities
accessible. 1In addition, the Attorney General will have the
authority to seek civil penalties, in amounts up to $50,000 for
initial vielations and up to $100,000 for subsecuent violations,
when such penalties are necessary to vindicate the public
interest, and may even request money damages for aggrieved

persons.

Enactment of this proposed Civil Rights Act of 1990 would
significantly expand the remedies available under the ADA to
include compensatory and punitive damages. Donald Ayer, the
Deputy Attorney General, testified two days ago before the House
Committees on Education and Labor and the Judiciary that the
Administration opposes such an expansion of remedies. In fact,
the Administration agreed to support the ADA only after
provisions providing compensatory and punitive damages were
deleted from the earlier versions of the bill. During his
appearance bafore the Sanate Committee on Labor and Human
Resources, the Attorney General made clear that the
Administration was opposed to compensatory and punitive damages
for the Americans with Disabilities Act.

The Administration has consistently opposed this relief. we

expect that there will be considerable voluntary compliance with

this new law. Such optimism is based on our experiaence with the
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Public accommodations provisions of thae Civil Rights Act of 1964.
The successful implementation of that law’s prohibition against
racial and religious discriminatioen in public accommodations
rested in large part on the country’s positive, voluntary
response. Like the ADA, the 1964 Act provided injunctive and
equitable relief, not a resort to jury trials and compensatory

and punitive damages.

Further, inclusion of such extraordinary relief as punitive
damages is simply unwarranted in a statutory scheme as new, bold,
and complex as the provision of disability rights concepts to the
American business community. We support the ADA’s extensive
technical assistance requirements precisely because the law’s
scope of coverage is so broad and the legal concepts are so
complex. We need to foster an environment in which good faith
compliance can take place, not one which encourages

counterproductive adversarial relationships.

The Administration is not suggesting that the Americans wit-
Disabilities Act should be held hostage to the proposed Civil
Rights Act of 1990. Quite the contrary, the Administration
continues to seek anactment of the ADA on an expedited basis.
Fortunately, there is a relatively simple way to address the
concern I have ralsed today. Section 107 of the ADA states tha-
certain remedies and procedures of title VII are available for
the ADA. TIf section 107 wers modified to state what remedies

were available for violations of the ADA, that is, injunctive
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reliaf, reinstatement, the provision of reasonablae accommodation,
back pay and other make-whole relief, the impediment caused by
the introduction of tha Civil Rights Act of 1990 would be
removed. We call upon all the sponsors and supporters of the
ADA to work together to fashion such an anendment to the ADA as

it is marked-up, perhaps in the House Judiciary Committee.

Mr. Chairman, I appreciate the time you have given to me to
express the Administration’s views on this very important matter.
The Administration believes that the bill as now drafted
carefully balances the right of pecple with disabilitias to be
free from discrimination with the legitimate needs of the
business community and that, with the modification of section

107, together we can move to speed its enactment.
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Mr. Chairman, distinguished members of the Committae, it is
a pleasure for me to appear before you today to discuss the
proposed Americans with Disabilities Act. On October 12, 1989,
Attorney General Dick Thornburgh appeared before the Judiciary
Committee and reiterated the Administration’s support of the
Americans with Disabilities Act as passed by the Senate. The
Administration’s endorsement of this bill reflects President
Bush’s longstanding commitment to bring persons with disabilities
into the mainstream of American society. In his State of the
Union address last month the President restated his perscnal
commitment to the independence and productive involvement of

persons with disabilities in our social and economic mainstrean.

The Amaricans with Disabilitias Act, as passed by the Senate
on September 7, 1989, is fair, balanced legislation. Tt will
ensure that persons with disabilities enjoy access to jobs,

public accommodations, public services, public transportation,

and telecommunications -- in other words, full participation in
and access to virtually all aspects of society. The bill builds
on an extensive bcdy of civil rights precedent -- statutes, case
law, and regulations -- to avoid unnecessary confusion; it allows
maximum flaxibility for compliance: and it does not place undue

burdens on those who must comply.
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The Administration’s support for passage of the ADA by the
House of Representatives remains strong. But I do not come
before you today just to reiterate the Administration’s support
for the ADA. I appear before you today to address fears that
have been raised by those in the American business community
about the ADA. 1In the past several months considarable concern
has been expressed about the financial impact of the ADA on
businesses, particularly small enterprises. This concern is real
and deeply felt. We believe, however, that these fears are
misplaced. Too much of this concern has been fueled by
supposition and erronecus information. It is the
Administration’s firm belief that these fears will be allayad as

pecple come to understand what the ADA actually provides.

In addition, I will address a new concern of interest to the
business community -- the view that the recently introduced Civil
Rights Act of 1990 would radically alter the ADA and add new
uncertainties about the meaning of the ADA for the business
community. As I will explain in greater detail, the
Administration’s support for the ADA was and is premised on the
agreement reached expressly with its sponsors that the remedies
curently available under title VIT of the civil Rights Act of
1964 would be the remedies for Title T of the ADA. Fortunately,

the ADA can easily be amanded to clarify that understanding.

Much has been made of the ”vague” and “undaefined” terms used

in the Americans with Disabilities Act. One of the major
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strengths of the ADA is that it uses, whenever possible,
Concepts, phrases, and terms from existing civil rights law in
the disability rights area. The bill freely adopts the standards
of sections 503 and 504 of the Rehabilitation Act of 1973, as
amended, the major civil rights statute addressing
nondiscrimination on the basis of disability. Many of the ADA’s
employment and public accommodations Provisions are drawn
directly, and in many instances, even taken verbatim from the
Federal regulations implementing section 304. This course of
action is a particularly wise choice. The section 504 standards
are already familiar to large segments of the private sector
which receive Federal funds and are currently covered by the
Rehabilitation Act. More importantly, over 15 vears of
experience in enforcing sections 503 and 504 have shown that
these standards do not result in undue costs or excessive

litigation.

The fears being raised now about the impact of the ADA are
simjlar to those misgivings that were ralsed in the first few
years following implementation of sections 503 and 504 by the
Departments of Labor and Health, Education, and Welfara. There
were predictions that those covered by the regqulations would be
bankrupted or forced to severely curtail or alter their services.
These doomsday predictions were based on ignorance and myth and
proved false. Similar misgivings in the area of race
discrimination surfaced in 1965 and proved to ba equally
unfounded. The Administration believes that a similar fate
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to do so. Examples of the types of modifications that would be
®"readily achievable” in most cases would include the simple
ramping of a few steps, the installation of grab bars, the
lowering of telephones, the installation of offset hinges, and
similar mocdest adjustments. BRven grab bars might not be regquired
if their installation entailed not just reinforcement of a wall

but actually rebuilding a wall to provide more support.

The ADA reserves its most rigorous accessibility
requirements for new construction. Fortunately, when accessible
features are incorporated into facilities before construction
during the design phase, cost is minimized. In fact, the
estimated increase of construction costs for accessibility has
consistently been measured as less than one per cent of the cost
of construction. The ADA even has limitations on new
construction in an attempt to mitigate costs. The ADA contains
an exception for placing elevators in new buildings, perhaps the
most costly capital expense for making buildings accessible. any
building that has less than 3,000 square feet per story or that
is three storias or less in height need not be constructed with
an elevator. For these smaller structures, only multistory
shopping malls, professional offices of health care providers,
and other categories of buildings designated by the Attormey
General would be required to have elevators.

Some in the business community have sought an exemption from

the ADA’s requirements for small business enterprises, that is,

Page 202 of 204

do01




A9R8247_Alb.pdf

This document is from the collections at the Dole Archives, University of Kansas
http://dolearchives.ku.edu

for those public accommodations having fewer than fifteen
employees. The Administration gave very serious consideration to
this issue last year when it first began reviewing the Americans
with Disabilities Act. However, because many retail firms in
this country are small, the effect of excluding firms with few
employees would seriously compromise the goal of the Act of
opening up everyday American life to persons with digabilities.
For example, the 15-employee exemption thraeshold would exclude
almost all the physiclans’ and dentists’ offices, hardware
stores, barber shops, bars, and beauty parlors in the country.

It would saveraly restrict access to service stations, laundries,
and specialty food stores. Thus, the Administration agreed that
the ADA would only be effective in the public accommodations area
if there were no exemption for small public accommodations.
However, the Administration agreed to mitigate the effect of this
broad coverage by narrowly circumscribing what the ADA required.
We believe that the ADA adopts a reasonable compromise that will
give persons with disabilities access to everyday life and will
allow American enterprises, including small businesses, adequate
leeway to conduct their operations without a significant cost

burden.

Some have attempted to inflame the business community with
predictions that, in order to comply successfully with the ADA,
businesses will ba expacted to know and prepare for 79500 types c*
disabilities.” wWhile there are many medical conditions that

cause disability, the functional manifestations of these
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conditions are limited in number: indeed, the ADA defines
disability in terms of impairment of "major life functions.” The
ADA does not contemplate that the American business community
will become expert in the many conditions that cause disakling
impairments. Instead, the ADA envisions that a business will
analyze how it will be able to accommodate individuals with
functional limitations and, as a result, modify policies,
practices, and facilities where hecessary and only withip reason.
In most cases, a business will be able to comply successfully
with the ADA by examining how it will serve its clients with
mobility impairments, those with visual or hearing impairments,
and those with limited use of their arms.

The ADA’s requirements on the issue of Yanticipated
discrimination” have been much misunderstood. ILike the existing
law on public accommodations in the race area, the public
accommodations provisions will permit an individual to allege
discrimination based on a disabled person’s reasonable belief
that he or she is about to be discriminated against. This
provision would permit, for example, a challenge by a disabled
person who uses a wheelchair to the pPlanned construction of a new
shopping mall that would not be accessible to wheelchair users.
The resolution of such challenges prior to the construction of ar
inaccessible facility will enable any necessary remedial measures
to be incorporated in the building at the planning stage, when
such changes would be relatively inexpensive, rather than
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