
Vol. 135 

Continuation of Senate Proceedings of September 7, 1989, Issue 
No. 112; and Proceedings of September 8, 1989, Issue No. 113. 

WASHINGTON, FRIDAY, SEPTEMBER 8, 1989 No. 113 

Q:ongrrssional Record 

United States 
of America 

PROCEEDINGS AND DEBATES OF THE J Q J st CONGRESS, FIRST SESSION 

United States 
Government 
Printing Office 
SUPERINTENDENT 
OF DOCUMENTS 
Washington, DC 20402 

OFFICIAL BUSINESS 
Penalty for private use, $300 

SECOND CLASS NEWSPAPER 
Postage and Fees Paid 

U.S. Government Pnnling Office 
(USPS 087-390) 

This document is held by the Dole Archives, but it has not been scanned in its entirety. If you would 
like more information, please contact us at dolearchives@ku.edu. 

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 1 of 5



Vol. 136 WASHINGTON, TUESDAY, JUNE 26, 1990 No. 83 

Q:ongrrssional 1-Zrcord 

United States 
of America 

PROCEEDINGS AND DEBATES OF THE JQ] st CONGRESS, SECOND SESSION 

United States 
Government 
Printing Office 
SUPERINTENDENT 
OF DOCUMENTS 
Washington. DC 20402 

OFFICIAL BUSINESS 
Penalty for private use, $300 

02665 
F CR DOLE OOOH RS 00.32F" 14 
HON ROBERT DOLE 
SENATE OFFICE SLOG 
WASHINGTON DC 20510 

SECOND CLASS NEWSPAPER 
Postage and Fees Paid 

U.S. Government Pnnttng Office 
(USPS 087-390) 

This document is held by the Dole Archives, but it has not been scanned in its entirety. If you would 
like more information, please contact us at dolearchives@ku.edu . 

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 2 of 5



June 26, 1990 CONGRESSIONAL RECORD - HOUSE H4171 
(3) DIRECT 17fREAT.-The lerm "direct 

threat" meana a 8ign1Jicant rWc to the 
health or &a/et11 of others that cannot be 
eliminated ltJI reasonable accommodation. 

(4) EMPLOYEE.-The lerm "employee" 
means an individual employed by an em-
ployer. 

(5) EMPLOYER..-
fAJ IN GENERAL.-The lenn "employer" 

meana a person engaged in an industT!/ af-
fecting commerce who has 15 or more em-
ployees for each working day tn each of 20 
or more calendar weeka in the current or 
preceding calendar year, and any agent of 
such person, exce.pt that, for two years fol-
lowing the effective date of this title, an em-
ployer means a person engaged in an indus-
tT!/ affecting commerce who has 25 or more 
employees for each working day in each of 
20 or more calendar weeka in the current or 
preceding year, and any agent of such 
person. 

fB) EXCEPTIONS.-The lerm "employer" 
does not include-

fiJ the United States, a corporation wholly 
owned by the government of the United 
States, or an Indian tribe; or 

fiiJ a bona fide private membership club 
(other than a labor organization) that is 
exempt from t.J.Tation under section 501fcJ 
of the Internal Revenue Code of 1986. 

f6J lllegal use ofdrug1.-
fAJ IN GENEil.AL.-The term "illegal use of 

drugs" means the use of drugs, the posses-
sion or distribution of which is unlawful 
under the Controlled Substances Act f21 
U.S.C. 812J. Such term does not include the 
use of a drug taken under supervision by a 
licensed health care professional, or other 
uses authorized by the Controlled Sub-
stances Act or other provisions of Federal 
law. 

fBJ DRuas.-The term "drug" means a 
controlled substance, as defined in schedules 
I through V of section 202 of the Controlled 
Substances AcL 

f7J PERSON, ETC.-The teT7Tl8 "person", 
"labor organization", "employment 
agency'', "commerce", and "industry affect-
ing commerce'', shall have the .same mean-
ing given such teT7Tl8 in section 701 of the 
Civil Rights Act of 1964 142 U.S.C. 2000eJ. 

(8) QUALIFIED INDIVIDUAL WITH A DJSABIL-
ITY.-The term "qualified individual with a 
disability" means an individual with a dis-
ability who, with or without reasonable ac-
commodation, can perform the essential 
functions of the employment position that 
such individual holds or desires. For the 
PUTPoses of this title, consideration shall be 
given to the employer's judgment as to what 
functions of a job are essential, and if an 
employer has prepared a written description 
before advertising or interviewing appli-
cants for the job, this description shall be 
considered evidence of the essential func-
tions of the job. 

(9) REASONABLE ACCOMMODATION.-The term 
"reasonable accommodation" may include-

fAJ making existing facilities used by em-
ployees readily accessible to and usable by 
individuals with disabilities; and 

fBJ job restructuring, part-time or modi-
fied work schedules, reassignment to a 
vacant position, acquisition or modifica-
tion of equipment or devices, appropriate 
adjmtment or modifications of examina-
tions, training materials or policies, the pro-
Vision of qualified reader& or inteTPreten, 
and other similar accommodationa for indi-
viduals with di.sabilities. 

f10) UNDUE HARDSHIP.-
fA) IN GENER.A.L.-The term "undue hard-

ship" means an action requiring significant 
difftculty or expense, 10hen considered tn 
light of the factor& set forth in 1ubparagraph 
fBJ. 

(BJ FACTORS ro BE CONSIDERED.-ln deter-
mining whether an accommodation would 
impose an undue hardship on a covered 
entity, factors to be considered include-

fiJ the nature and coat of the accommoda-
tion needed under thi.s Act; 

fiiJ the overall financial resources of the 
facility or facilities involved in the provi-
1ion of the reasonable accommodation; the 
number of penons employed at such facility; 
the effect on expen1es and resources, or the 
impact otherwise of such accommodation 
upon the operation of the facility; 

fiiiJ the overall financial resources of the 
covered entity; the overall ri.ze of the busi-
ness of a covered entity with respect to the 
number of its employees; the number, type, 
and location of its facilities; and 

fivJ the type of operation or operations of 
the covered entity, including the composi-
tion, structure, and functions of the work-
force of such entity; the geographic separate-
ness, administrative, or fiscal relationship 
of the facility or facilities in question to the 
covered entity. 
SEC. /OZ. D/SClllMINATJON. 

faJ GENER.AL RuLE.-No covered entity 
shall discriminate against a qualified indi-
vidual with a disability because of the dis-
ability of such individual in regard to job 
application procedures, the hiring, advance-
ment, or discharge of employees, employee 
compensation, job training, and other 
tenns, conditions, and privileges of emplo11-
ment. 

fbJ CoNSTRUCTION.-As used in subsection 
fa), the term "discriminate" includes-

( 1J limiting, segregating, or classifying a 
job applicant or employee in a way that ad-
versely affects the opportunities or status of 
such applicant or employee because of the 
disability of such applicant or employee; 

f2J participating in a contractual or other 
arrangement or relationship that has the 
effect of subjecting a covered entity's quali-
fied applicant or employee with a disability 
to the discrimination prohibited by this title 
fsuch relationship includes a relationship 
with an employment or referral agency, 
labor union, an organization providing 
fringe benefits to an employee of the covered 
entity, or an organization providing train-
ing and apprenticeship programsJ; 

(3) utilizing standards, criteria, or meth-
ods of administration-

f AJ that have the effect of discrimination 
on the basis of disability; or 

fBJ that perpetuate the discrimination of 
others who are subject to common adminis-
trative control; 

f4J excluding or otherwise denying equal 
jobs or benefits to a qualified individual be-
cause of the known disability of an individ-
ual with whom the qualified individual is 
known to have a relationship or associa-
tion; · 

f5JfAJ not making reasonable accommoda-
tions to the known physical or mental limi-
tations of an otherwise qualified individual 
with a disability who is an applicant or em-
ployee, unless such covered entity can dem-
onstrate that the accommodation would 
impose an undue hardship on the operation 
of the business of such covered entity; or 

fBJ denying employment opportunities to 
a job applicant or employee who is an other-
wise qualified individual with a disability, 
11 .such denial is based on the need of such 
covered entity to make reasonable accommo-
dation to the physical or mental impair-
ments of the employee or applicant; 

f6J using qualification standards, employ-
ment tests or other selection criteria that 
1creen out or tend to 1creen out an individ-
ual with a disability or a class of individ-
uals with disabilitiea unless the atandard, 
test or other •election criteria, as u.sed bl! the 

covered entity, is shown to be job-related for 
the position in que.stion and is consistent 
with busineu neceanty; and 

f7J failing to select and administer tests 
concerning employment in the most effec-
tive manner to ensure that. when such test 
is administered to a job applicant or em-
ployee who has· a disability that impairs 
aensOT!/, manual, or speaking skills, such 
test results accurately reflect the skills, apti-
tude, or whatever other factor of such appli-
cant or employee that such test puTJ>orts to 
measure, rather than reflecting the impaired 
sensOT!/, manual, or speaking skills of such 
employee or applicant fe:rcept where such 
skills are the factors that the test purports to 
measure). 

(C) MEDICAL EXAMINATIONS AND INQUIRIES.-
(1) IN GENERAL.-The prohibition against 

discrimination as referred to in subsection 
faJ shall include medical examinations and 
inquiries. 

f2J PREEMPLOYMENT.-
IA) PROHIBITED EXAMINATION OR INQUIRY.-

Except as provided in paragraph f3J, a cov-
ered entity shall not conduct a medical ex-
amination or make inquiries of a job appli-
cant as to whether such applicant is an in-
dividual with a disability or as to the 
nature or severity of such disability. 

(BJ ACCEPTABLE INQUIRY.-A covered entity 
may make preemployment inquiries into the 
ability of an applicant to perform job-relat-
ed functions. 

(3) EMPLOYMENT ENTRANCE EXAMINATION.-A 
covered entity may require a medical exami-
nation alter an offer of employment has 
been me.de to a job applicant and prior to 
the commencement of the employment 
duties of such applicant, and may condition 
an offer of employment on the results of 
such examination, if-

fAJ all entering employees are subjected to 
such an examination regardless of disabil-
ity; 

fBJ tnJormation obtained regarding the 
medical condition or histOT!/ of the appli-
cant is collected and maintained on sepa-
rate fonns and in separate medical files and 
is treated as a conJidential medical record, 
except that-

fiJ supervisors and managers may be in-
formed regarding necessary restrictions on 
the work or duties of the employee and nec-
essaT!I accommodations; 

fiiJ first aid and 1a/ety personnel may be 
inJonncd, when appropriate, if the disabil-
ity might require emergency treatment; and 

fiiiJ government officials investigating 
compliance with this Act shall be provided 
relevant information on request; and 

fCJ the results of 1uch examination are 
used only in accordance with this title. 

(4) EXAMINATION AND INQU/RY.-
(AJ PROHIBITED EXAMINATIONS AND INQUIR· 

IES.-A covered entity shall not require a 
medical examination and shall not make in-
quiries of an employee as to whether such 
employee is an individual with a disability 
or as to the nature or severity of the disabil-
ity, unless such examination or inquiT!I is 
shown to be job-relaled am:l consistent with 
business necessity. 

(BJ ACCEPTABLE EXAMINATIONS AND INQUIR-
IES.-A covered entity may conduct volun-
taT!/ medical examinations, including vol-
untaT!/ medical histories, which are part of 
an employee health program available to . 
employees at that work sile. A covered entity 
may make inquiries into the ability of an 
employee to perform job-related functions. 

fCJ RequiremenL-111/ormation obtained 
under subparagraph fBJ regarding the medi-
cal condition or histo111 of any employee are 
aubject to the requirements of subpara-
graph& fBJ and fCJ of paragraph f3J. 
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June 26, 1990 CONGRESSIONAL RECORD - HOUSE 84185 
6. Discrimination 

The Senate bill and House amendment 
use the same terms but In a different order. 

The Senate recedes. 
7. Contract liability 

The Senate bill specifies that covered enti-tles cannot discriminate directly or Indirect-ly through contracts with other parties. 
The House amendment clarifies that a covered entity Is only liable In contractual 

arrangements for discrimination against Its own applicants or employees. 
The Senate recedes. 

8. Reasonable accommodation 
The Senate bill specifies that it Is dis-criminatory for a covered entity to deny an employment opportunity to a qualified job 

applicant or employee with a disability if 
such denial Is based on the need of the cov-
ered entity to make reasonable accommoda-
tions. In a separate section, the Senate bill specifies that reasonable accommodations 
need not be provided If they would result in an undue hardship. 

The House amendment clarifies the rela-tionship between the obligation not to deny 
a Job to an Individual with a disability who 
needs a reasonable accommodation and the undue hardship limitation governing the 
covered entity's obligation to provide the reasonable accommodation by Including 
these provisions under the same paragraph. 

The Senate recedes. 
9. Emplo11ment tests 

The House amendment adds the term "qualification standards" to the phrase 
"employment tests or other selection crite-ria." 
10. Preemplo11ment inquirie& 

The House amendment deletes the world "employee" from the preemployment In-quiry provision. 
The Senate recedes. The conferees note that In certain Industries, such as air trans-

portation, applicants for security and safety related positions are normally chosen on the basis of many competitive factors, some 
of which are Identified as a result of post-offer pre-employment medical examina-tions. Thus, after the employer receives the results of the post-offer medical examina-tion for applicants for safety or security sensitive positions, only those applicants 
who meet the employer's criteria for the Job must receive confirmed offers of employ-ment, so long as the employer does not use 
those results of the exam to screen out qualified Individuals with disabilities on the basis of disability. The conferees do not Intend for this Act to override any legiti-mate medical standards or requirements es-tablished by Federal, state or local law, or by employers for applicants for safety or se-curity sensitive positions, If the medical standards are consistent with the Act. 
11. Postemployment medical examinations 

The Senate bill specifies that an employer shall not conduct or require a medical exam-
ination of an employee unless such exami-nation or Inquiry Is shown to be Job-related and consistent with business necessity. 

The House amendment deletes the term "conduct" and adds that a covered entity may conduct voluntary medical examina· tions, including voluntary medical histories, which are part of an employee health pro· gram available to employees at that work 
site so long as the Information obtained re· garding the medical condition or history of any employee are kept confidential and are not used to discriminate against qualified Individuals with disabilities. 

The Senate recedes. 

12. Defense&, in general 
The Senate amendment Includes a refer-

ence to "reasonable accommodations." The House adds the following phrase "as re-
quired under this title." 

The Senate recedes. 
13. Health and safety 

The Senate bill Includes as a defense that a covered entity may fire or refuse to hire a 
person with a contagious disease if the indi-vidual poses a direct threat to the health 
and safety of other individuals in the work-place. 

The House amendment makes this specific 
defense applicable to all applicants and em· ployees, not Just to those with contagious diseases. 

The Senate recedes. The conferees intend that the term "qualification standard" as used In section 103<bl permits a requirement that an individual with a disability not pose a direct threat to the health or safety of other individuals in the workplace if reason· able accommodation will not eliminate the direct threat. In addition, the conferees · concur with the House provision that de-
fines "direct threat" to mean "significant risk" <section 101<3). The qualification standard in section 103<b) and the definition in section 101<3) clearly spell out the right 
of the employer to take action to protect the rights of its employees and other indi-viduals in the workplace. Such employer action would Include not assigning an indi-
vidual to a Job If such an assignment would pose a direct threat to individuals In the workplace and such r> threat could not be 
eliminated by reasonable accommodation. The conferees Incorporate by reference the explanations of the term "direct threat" set 
out in Senate Report No. 101-116. Consist· ent with this explanation, in determining what constitutes a significant risk, the con-ferees intend that the employer may take 
Into consideration such factors a.s the mag-nitude, severity, or likelihood of risk to 
other Individuals in the workplace and that the burden would be on the employer to show the relevance of such factors in rely-ing on the qualification standard. 
14. Religioua tenet exemption 

The Senate bill specifies that a religious organization may require, as a qualification standard to employment, that all applicants 
and employees conform to the religious ten-ents of such organization. 

The House amendment deletes the phrase "as a qualification standard to employ-ment." 
The Senate recedes. 

15. Food handlers 
The House amendment, but not the Senate bill, specifies that it shall not be a violation of this Act for an employer to refuse to assign or continue to assign any employee with an Infectious or communica· ble disease of public health significance to a Job Involving food handling, provided that the employer shall make reasonable accom· modatlon that would offer an alternative employment opportunity for which the em-ployee ls qualified and for which the em· 

ployee would sustain no economic damage. 
The House recedes. Consistent with sec-tion 103(b), the conferees note that nothing 

In the Americans with Disabilities Act shall require an employer to assign, or to contin· ue to assign to a Job any employee with a 
communicable or Infectious disease who by reason of such disease poses a significant 
risk to the health or safety of others which cannot be eliminated by reasonable accom· modatlon. The conferees acknowledge that 
such reasonable accommodation ls not re· quired If It Imposes an undue hardship <as 

defined In section lOHlOH on the operation 
of the business. 

Different types of contagious diseases 
pose different kinds of risks; some conta-gious diseases may pose a significant risk 
which cannot be eliminated by reasonable 
accommodation In certain Job categories, such as food handling. The conferees do not 
intend to Imply that a person with an infec-
tious disease necessarily poses a health 
threat to others. Rather, the conferees intend for this policy to meet the legitimate 
concerns of employers that are based on 
health and safety concerns. The determina· tlon whether a particular Individual poses a 
significant risk of transmitting an infection to others must be based on the facts appli· 
cable to that Individual and be based on cur· rent and objective public health standards. 
16. nzegal use of druga and use of alcohol 

<a> The Senate bill specifies that the term "q·ualified individual with a disability" does 
not include employees or applicants who are 
current users of illegal drugs, except that an Individual who Is otherwise handicapped 
shall not be excluded from the protections 
of the Act If such individual also uses or is 
addicted to drugs. 

The House amendment specifies that "qualified person with a disability" does not 
Include any applicant or employee who Is currently engaging In the Illegal use of 
drugs when the covered entity acts on the 
basis of such use. 

The Senate recedes. The provision exclud· Ing an individual who engages in the illegal 
use of drugs from protection Is Intended to ensure that employers may discharge or 
deny employment to persons who illegally 
use drugs on that basis, without fear of being held liable for discrimination. The 
provision Is not Intended to be limited to persons who use drugs on the day of, or 
within a matter of days or weeks before, the 
employment action In question. Rather, the provision is Intended to apply to a person 
whose illegal use of drugs occurred recently enough to Justify a reasonable belief that a 
person's drug use is current. 

<b> The House amendment specifies that the following Individuals are not excluded from the definition of the term "qualified Individual with a disability": (1) an Individ-ual who has successfuly completed a super-vised rehabilitation program and is no longer engaging in the Illegal use of drugs or has otherwise been rehabilitated success· fully and Is no longer engaging in such use; <2> an Individual who is participating In a supervised rehabilitation program and is no longer engaging In such use; or <3> an indl· vldual who ls erroneously regarded as en· gaging in such use but is not engaging in 
such use. 

The Senate recedes. Section l04(b)(2) pro-
vides that a person cannot be excluded as a qualified individual with a disability if that Individual Is participating In a supervised re· habilitation program and Is no longer en· gaging In the lllegal use of drugs. This pro· vision does not permit persons to invoke the Act's protection simply by showing that they are participating In a drug treatment program. Rather, refraining from illegal use 
of drugs also Is essential. Employers are en-titled to seek reasonable assurances that no Illegal use of drugs Is occurring or has oc-curred recently enough so that continuing use is a real and ongoing problem. On the other hand, this provision recognizes that many people continue to participate In drug treatment programs long after they have stopped using drugs illegally, and that such persons should be protected under the Act. 
The conferees Intend that the phrase "oth· erwise been rehabilitated successfully" be 
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