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November 23, 1991 

MUST DO CALENDAR INCLUDES THE FOLLOWING: 

Banking Bill Conference Report 

RTC Reauthorization 

U.I. Compromise Bill Conference Report 

Highway Conference Report 

C.F.E. Treaty 

Medicaid Moratorium I NGA Compromise 

Supplemental Conference Report 

Crime Bill 
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BANKING REFORM TALKING POINTS 
NOVEMBER 23, 1991 

e LAST THURSDAY, BY VOICE VOTE, THE SENATE PASSED ITS 
COMPREHENSIVE BANKING REFORM LEGISLATION. 

e THE LEGISLATION RECAPITALIZES THE NEARLY INSOLVENT BANK 
INSURANCE FUND, PROVIDES FOR REGULATORY AND EARLY 
INTERVENTION REFORMS TO ENSURE WE'RE NOT HERE SEVERAL YEARS 
FROM NOW DOING THE SAME THING, AND SETS FORTH A "COMPROMISE" 
ON INTERSTATE BANKING AND INSURANCE ACTIVITIES. 

e IT'S NOW UP TO THE HOUSE AND SENATE TO GO TO CONFERENCE AND 
IRON OUT THEIR DIFFERENCES. 

e GIVEN THAT THE HOUSE FAILED ON TWO OCCASIONS TO PASS A BILL 
AND ENDED UP APPROVING A NARROW PACKAGE ON THE THIRD TRY, I 
THINK THAT THE CONFEREES WILL BE PRETTY HARD PRESSED TO 
AGREE ON ANYTHING OTHER THAN A PRETTY NARROW PACKAGE. 

e THE HOUSE HAS MADE IT PRETTY CLEAR THAT IT DOESN'T WANT 
COMPREHENSIVE REFORM AND THAT THE VOTES AREN'T THERE. THAT 
MAY BE THE CASE IN THE SENATE, TOO. 

e CONGRESS' INABILITY TO REACH ANY CONSENSUS ON THESE ISSUES 
HAS BEEN A BLOW TO THE ADMINISTRATION WHICH HAS CONSISTENTLY 
ARGUED THAT INTERSTATE BANKING IS ESSENTIAL TO HELPING THE 
BANKING INDUSTRY GET BACK ON ITS FEET. 

e THERE IS AN AWFUL LOT TO DO BETWEEN NOW AND TUESDAY. THE 
WORST THING THAT CONGRESS COULD DO IS TO LET ITS OWN 
GRIDLOCK THROW UNCERTAINTY ON OUR FINANCIAL SYSTEM AND THE 
BANKING INDUSTRY. A PACKAGE MUST BE AGREED UPON, AND THE 
FUND MUST BE RECAPITALIZED. 

CREDIT CARD TALKING POINTS 

e PART OF THE SENATE BANKING REFORM PACKAGE IS THE BANKCARD 
INTEREST RATE CAP AMENDMENT. 

e FOR ME, WHILE I AM AWARE THAT BANKS NEED TO MAKE A PROFIT 
PARTICULARLY IN THESE ROUGH TIMES FOR THE INDUSTRY -- IT 
ALSO SEEMS THAT THE SYSTEM HAS A SHORT-CIRCUIT IN IT WHEN 
THE AVERAGE BANKCARD INTEREST RATE -- PRESENTLY 18.9% -- IS 
ALMOST FOUR TIMES THE DISCOUNT RATE, WHICH IS AT ITS LOWEST 
LEVEL SINCE JANUARY 1973. 

e THE REAL TRICK ON THIS ISSUE IS HOW TO ADDRESS THE SHORT-
CIRCUIT WITHOUT OTHERWISE HARMING THE FINANCIAL SERVICES 
INDUSTRY AND THE MANY VALUABLE SERVICES IT PROVIDES TO 
AMERICAN CONSUMERS. 

e SPEAKER FOLEY HAS MADE IT CLEAR THAT THIS PROVISION WILL NOT 
BECOME LAW. I SUSPECT IT WON'T SURVIVE ANY CONFERENCE. 
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RTC TALKING POINTS 

e WE ARE TOLD THAT THE RTC NEEDS ABOUT $80 BILLION TO FINISH 
ITS JOB OF CLEANING UP THE SAVINGS AND LOAN DEBACLE. WE ARE 
ALSO TOLD THAT CONGRESSIONAL INACTION IN PROVIDING MONEY TO 
THE RTC IS NOW COSTING AMERICAN TAXPAYERS SOMEWHERE BETWEEN 
$3 AND $4.S MILLION PER DAY. THAT ADDS UP TO BETWEEN $300 
AND $400 MILLION IF ACTION IS DELAYED UNTIL FEBRUARY. 

e THIS PROBLEM HAPPENED A YEAR AGO WHEN THE RTC NEEDED FUNDING 
AND CONGRESS DELAYED THE HARD VOTE UNTIL MARCH 1991 --
ADDING ANOTHER $300 MILLION TO THE COST OF THE BAILOUT. 

e IT'S HARD TO BELIEVE ALL THE BIG SPEECHES OF CONCERN OVER 
THE COST OF THE BAILOUT WHEN CONGRESSIONAL INACTION ADDS TO 
THOSE COSTS. 

e ONE ISSUE THAT HAS SURFACED IS WHETHER TO PROVIDE PARTIAL 
FUNDING AND COME BACK AND VOTE MORE MONEY NEXT YEAR OR THE 
FULL $80 BILLION. OF COURSE, EVEN WITH THAT, THERE ARE NO 
GUARANTEES WE WON'T HAVE TO COME BACK. 

e SOME HOUSE REPUBLICANS ARE DEMANDING A VOTE ON AN ECONOMIC 
GROWTH PACKAGE BEFORE THEY WILL SUPPORT ANY RTC FUNDING. 
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**Senator, this is the statement that went into the Record after the vote. 

STATEMENT OF SENATOR BOB DOLE 
BANKING REFORM LEGISLATION 

NOVEMBER 21, 1991 

. MR. PRESIDENT, I RISE TO MAKE A FEW BRIEF REMARKS ON THE 
LE&ISLATION WHICH THIS BODY HAS JUST PASSED, THE COMPREHENSIVE 
DEPOSIT INSURANCE REFORM AND TAXPAYER PROTECTION ACT OF 1991. 

FIRST AND FOREMOST, THE LEGISLATION IS CRITICALLY IMPORTANT 
TO ~ESTORING THE DEPOSIT INSURANCE SYSTEM THAT HAS FALLEN INTO 
SERIOUS JEOPARDY IN RECENT YEARS. THE POINT OF THIS LEGISLATION 
IS NOT TO POINT FINGERS BUT TO REFORM THE SYSTEM BEFORE WE FIND 
OURSELVES FACING ANOTHER DEBACLE LIKE THE SAVINGS AND LOAN CRISIS 
FOR WHICH AMERICAN TAXPAYERS ARE NOW FOOTING THE STAGGERING BILL. 

I DO NOT PRETEND TO MAINTAIN THAT THIS LEGISLATION IS 
PERFECT WITH RESPECT TO ALL MY CONCERNS OR THAT ALL THE INTEREST 
GROUPS ARE GOING TO GO HOME HAPPY. IN FACT, I SUSPECT THAT EVERY 
GROUP FOLLOWING THIS LEGISLATION WILL LIKELY FIND SOMETHING TO 
COMPLAIN ABOUT. 

IN THIS CONNECTION, I WANT TO COMMEND THE VALIANT EFFORTS OF 
THE DISTINGUISHED CHAIRMAN, SENATOR RIEGLE, AND THE RANKING 
MEMBER, SENATOR GARN, WHO HAVE NOT HAD AN EASY JOB IN SEEKING TO 
STRIKE A FAIR BALANCE AMONG THE MANY COMPETING INTERESTS INHERENT 
TO THIS FAR-REACHING AND HIGHLY COMPLICATED LEGISLATION. I ALSO 
WISH TO COMMEND THEM FOR THEIR LEADERSHIP IN MOVING THIS 
LEGISLATION THROUGH TO PASSAGE.:· ,, 

THE WORK ON THIS LEGISLA~ION IS, OF COURSE, NOT OVER YET AND 
THERE ARE CERTAIN IMPORTANT ISE?.UES THAT WILL NEED TO BE CAREFULLY 
ADDRESSED DURING THE CONFERENCE BETWEEN THE HOUSE AND SENATE 
BILLS. 

ONE PROVISION THAT HAS CERTAINLY RAISED A LOT OF EYEBROWS IS 
THE AMENDMENT PASSED BY THE SENATE WHICH IMPOSED A CAP ON CREDIT 
CARD RATES. I AM NOT GOING TO STAND HERE AND SAY THAT THIS 
PROVISION SHOULD BECOME LAW AS IT IS. INDEED, AS I HAVE 
PREVIOUSLY SAID ON THIS ISSUE, THERE ARE SOMETIMES MATTERS THAT ., 
CONGRESS MEDDLES WITH THAT RECOGNIZE A PROBLEM BUT WHICH PERHAPS 
COULD BE HANDLED A LITTLE DIFFERENTLY. 

WHILE I AM WELL AWARE THAT BANKS NEED TO MAKE A PROFIT --
PARTICULARLY IN THESE ROUGH TIMES FOR THE INDUSTRY -- IT ALSO 
SEEMS THAT THE SYSTEM HAS A SHORT-CIRCUIT IN IT WHEN THE AVERAGE 
BANKCARD INTEREST RATE -- PRESENTLY 18.9% -- IS ALMOST FOUR TIMES 
THE DISCOUNT RATE WHICH IS AT ITS LOWEST LEVEL SINCE JANUARY 
1973. 

THE ISSUE FOR THE CONFEREES WILL BE HOW TO ADDRESS THIS 
SHORTCIRCUIT WITHOUT OTHERWISE HARMING THE FINANCIAL SERVICES 
INDUSTRY AND THE MANY VALUABLE SERVICES IT PROVIDES TO AMERICAN 
CONSUMERS. IN SO DOING, THEY WILL BE MAKING IT A LITTLE BIT 
EASIER FOR THE CONSUMER TO FIND A FAIR DEAL, WHILE INCREASING 
CONFIDENCE AND ASSISTING THIS NATION'S ECONOMIC RECOVERY. 

MR. PRESIDENT, I HOPE THAT WHEN ALL IS SAID AND DONE ON 
BANKING REFORM LEGISLATION, THAT THIS LEGISLATION WILL BE 
RECOGNIZED AS HAVING PROVIDED THE URGENTLY NEEDED FINANCIAL 
RESOURCES TO THE DEPOSIT INSURANCE SYSTEM WITH CERTAIN MUCH-
NEEDED REFORMS TO REVITALIZE THE BANKING INDUSTRY AND ENSURE ITS 
SURVIVAL AND PROSPERITY INTO THE NEXT CENTURY. 
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From PHONE No. Nov.23 1991 1:00PM P02 

/f.3/'n 
CIVIL RIGHTS -- LEGISLATIVE HISTORY 

O THE ONLY LEGISLATIVE HISTORY THAT REALLY MATTERS IS THE TWO 
PARAG.HAPHS THAT CONSTITU'J.'E THE EXCt.USIVE INTl::nPnETIVE MEMORANDUM 
ON 'l'HE WARDS COVE ISSUES -- ISSUES :LIKE THE MI!:ANING 01'' 1.L1HE TERM 
"BUSINESS NF.CESSITY". 

O THE LANGUAGE OF THESE TWO PARAGRAPHS WAS THE SUBJECT OF INTENSE 
NEGO'l'lA'J.'lONS. THEY WERE A KEY PART OF 'l'HE COMPR.OMISE: AG1lEEHElNT. 

O IN FACT, THE SENATE TOOK Tiii!: UNPRECEDENTED STEP OF REFERENCING 
THE TWO ~A~GRAPHS IN THE STATUTE lTSELF. THESE TWO PARAGRAPUS 
ARE THE ONLY LEGISLATIVE HISTORY 'I'IJAT THE COURTS SHOULD PAY 
ATTENTION TO. 

0 THE SECTION-BY-SECTION ANALYSIS INSERTED INTO THE CONGRESSlONAL 
RECORD BY MYSELF AND 13 OTHER REPUBLICAN S~NATOns -- ON BEHAL~ 
OF THE ADMINISTRATION -- WAS DESIGNED TO COUNTER-DALANCE THE 
VERY LIBERAL LEGISLATIVE HISTORY PROPOS~D ay SENATOR RENNEDY. 

O .' I DON'T UNDERSTAND ALL THE RECENT EXCITEMENT OVI!JR TUE 
LEGISLATIVE a!STORY. DURING THE CLOSED nooR. NEGOTIATIONS 
LEADING UP TO THE COMPROMISE, EVERYONE AGREED THAT TM!nE WOULD 
BE DIFFER~NT VERSIONS OF LEGISLATIVE HISTORY. IN FACT, WE ALL 
LAUGHED ABOUT IT. 

0 THERE IS NOTHING IN THE LEGISLA~~VE HISTORY THAT I INSERTED INTO 
'I'HE RECORD THAT FLATLY CONTRADICTS THE STATUTE. CAN ':<Ot.J GIVE ME 
A SPECif:\!C ~XAM'.PLI?? _\; 

0 THE LEGISLATIVE HISTORY SUGGESTS THAT WE DID NOT OVERRULD ALL OF 
WARDS COVE. WELL, THAT'S TRUE. WE OVERRULED PORTIONS OF WARDS 
COVE -- SUCH AS SHIFTING THE BURDEN OF PROOF TO EMPLOYERS ON TffB 
ISSUE OF BUSINESS NECESSITY. 

0 JUS'1'lCB SCALIA IS PROBABLY RIGHT -- THE COURTS SHOULD FOCUS ON 
THE AC'rlJAL LANGUAGE OF STATUTES, NOT ON THE CONFUSING JUNGLE OP 
LEGISLATIVE HISTORY. AS JUSTICE SCALIA POINTED OUT, WE ARE 
A NATION OF LAWS, NOT A NATION OF COMMITTEE REPORTS AND 
LI!:GISLATIVE HISTORY. 

\\ 
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s 15472 CONGRESSIONAL RECORD - SENA TE October 30, 1991 
The PRESIDING OFFICER. Is On both counts, the administration 

there a sufficient second? There is a has succeeded. 
sufficient second. THE COMPROMISE-WARDS COVE 

The yeas and nays were ordered. The compromise resolves all of the 

CIVIL RIGHTS ACT OF 1991 
The Sftnate continued with the con-

sideiatio'h of the bill. 
Mr. KENNEDY. Mr. President, for 

the benefit of the Members, there is a 
final technical amendment which we 
expect V{ill be cleared momentarily. 
We will then begin final statements on 
the legislation, for a period not to 
exceed 30 minutes, and then move to 
disposition of the legislation. 

Mr. HATCH. Mr. President, I believe 
the minority leader-

Mr. DOLE. Mr. President, I would be 
happy to use 5 minutes of my leader 
time while we are waiting for clear-
ance on that potential amendment. 

The PRESIDING OFFICER. The 
Chair recognizes the Republican 
leader. 

CIVIL RIGHTS COMPROMISE 
Mr. DOLE. Mr. President, for nearly 

2 years, President Bush has consistent-
ly expressed his willingness to accept a 
fair and responsible civil rights com-
promise. 

Today, with this historic civil rights 
agreement, President Bush has deliv-
ered on his promise. 

From day one, President Bush has 
been leading the charge for responsi-
ble civil rights legislation, not the 
grab-bag approa,ch advocated by the 
beltway interest groups and the law-
yers' lobby. 

When the Patterson and Lorance 
cases were first decided in 1989, the 
President Immediately proposed reme-
dial legislation. 

Last year the President took his civil 
rights commitment one step further 
by proposing legislation overturning 
four of the 1989 Supreme Court deci-
.sions and shifting the burden of proof 
to the employer in disparate impact 
cases. 

This year, the President's efforts 
culminated with the Introduction of 
the only pending civil rights bill that 
establishes a monetary remedy specifi-
cally for sexual harassment-up to 
$150,000. 

By any standard, the President's 
civil rights initiative Is fair, responsi-
_ble, comprehensive. 

It deserved to be passed last year, 
and it still deserves to be passed today. 

THE COMPROMISE AGREEMENT 
Now, there are some In the liberal 

media who are predictably claiming 
that the administration somehow gave 
up too much in the negotiations pre-
ceding the final compromise. 

This claim Is categorically false. 
Throughout the negotiations, the 

administration had two main objec-
tives: First, to ensure that the compro-
mise was drafted In a way that would 
not force employers to resort to 
quotas; and second, to ensure that all 
damage remedies were reasonably 
capped. 

so-called Wards Cove issues, including 
the meaning of the term "business ne-
cessity." 

For nearly 2 years, business necessi· 
ty has been at the eye of the civil 
rights stonn. 

After endless hours of debate, we 
have finally come up with an accepta-
ble business necessity definition. 

Unlike H.R. 1 and the original ver-
sion of S. 1745, the compromise does 
not change the "business necessity" 
standard as it has been defined by the 
Supreme Court in Griggs versus Duke 
Power and In subsequent Supreme 
Court cases. 

This standard is intended to be 
broad and flexible enough to ensure 
that employers can adopt employment 
practices that serve a legitimate busi-
ness goal. 

If the business necessity standard is 
too tough to satisfy-like the standard 
in H.R. 1 and in the original version of 
S. 1745-rational employers would 
have been forced to adopt quotas in 
order to avoid time-consuming and ex-
pensive litigation and, I might add, 
endless litigation. 

Fortunately, the compromise agree-
ment defines th~ term "business neces-
sity" in a way that reflects the flexible 
principle outlined by the Supreme 
Court in Griggs;· in New York Transit 
Authority versus Beazer, and in other 
Supreme Court cases. 

THE COMPROMISE-DAMAGES 
The compromise also makes compen-

satory and punitive damages available 
for the first time in cases involving in-
tentional discrimination, including 
sexual harassment. 

These damages are capped, setting 
an important precedent for tort 
reform. 

The caps range from a low-tier of 
$50,000 for businesses with 16 to 100 
employees, to a high-tier of $300,000 
for businesses with more than 500 em-
ployees. 

Ninety-eight percent of all business-
es fall within the low tier, which is 
much lower than the $150,000 cap con-
tained in the President's bill. 

With these caps, the incentive for 
frivolous lawsuits should be signifi-
cantly reduced. 

ONLY WAY OUT OF QUAGMIRE 
Mr. President, this compromise Is 

not perfect. It will not satisfy every-
one. 

But it is the best we can do under 
the circumstances. 

The compromise may not be all 
things to all people, but it is the only 
way out of the civil rights quagmire-
without producing quotas. 

I want to thank my distinguished 
colleague from Utah, Senator HATCH, 
for his steadfast commitment-over 
the past 2 years-to fashioning a bill 
that will promote equal opportunity, 
not equal results. 

I also want to congratulate · my dis-
tinguished colleague from Missouri. 
Senator DANFORTH, who has worked 
tirelessly to get us where we are today. 

Senator DANFORTH's leadership has 
been the engine driving the compro-
mise effort. 

Today, the engine has finally arrived 
in the station. 

Mr. President, I ask unanimous con-
sent that a section-by-section analysis 
representing the_ views of the adminis-
tration, myself, and Senators BURNS, 
COCHRAN, GARN, GORTON, GRASSLEY, 
HATCH, MACK, McCAIN, McCONNELL, 
MURKOWSKI, SIMPSON, SEYMOUR, and 
THURMOND, be reprinted in the RECORD 
immediately after my remarks. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

SECTION 1. SHORT TITLE 
The legislation may be cited as the "Ch·il 

Rights Act of 1991." -
SECTION !! . FINDINGS 

The Congress finds that this legislation is 
necessary to provide additional protections 
and remedies against unlawful discrimina-
tion in the workplace. The Congress also 
finds that by placing the burden on plain-
tiffs to prove lack of business necessity for 
employment practices that have a disparate 
Impact, rather than by placing the burden 
on defendants to prove the business necessi-
ty of such employment prr.cticcs, the Su-
preme Court's decision in Wards Cove Pac.Ic-
ing Co. v. Atonio, 490 U.S. 642 0989) has 
weakened the scope and effectiveness of 
Federal civil rights l::.ws. 

SECTION 3. PURPOSES 
The purposes of this Act arc to provide 

appropriate remedies for intentional dis-
criminaticn and unlawful harassment in the 
workplace, to codify the concepts of "busi-
ness necessity" and "job related" enunciated 
by the Supreme Court in Griggs v. Duke 
Power Co. and in the other Supreme Court 
dccisiol).S prior to Wards Cove Packing Co. v. 
Atonio, to confirm statutory authority and 
provide statutory guidelines for the adjudi-
cation of disparate impact suits under title 
VII of the Civil Rights Act of 1964, and to 
respond to recent decisions of the Supreme 
Court by expanding the scope of relevant 
civil rights statutes in order to provide ade· 
quate protection to victims of discrimina-
tion. 
SECTION 4. PROHIBITION AGAINST RACIAL DIS-

CRIMINATION IN THE MAKING AND PER!' ORM· 
ANCE OF CONTRACTS 
Under 42 U.S.C. 1981, persons of all races 

have the same right "to make and enforce 
contracts." In Patterson v . .McLean Credit 
Union, 109 S. Ct. 2363 0989), the Supreme 
Court held: "The most obvious feature of 
the provision Is the restriction of its scope 
to forbidding discrimination in the 
'makC!ngJ and enforce[mentl' of contracts 
alone. Where on alleged act of discrimina-
tion does not lm·olve the impairment of one 
of these specific rights, [sec.J 1981 provides 
no relief." 

As v.Titten, therefore, section 1981 pro-
vides insufficient protectlon against racial 
discrlmlnatlon In the context of contracts. 
In particular, it provides no relief for dis-
crimination in the performance of contracts 
<as contrasted with the making and enforce-
ment of contracts>. Section 1981, as amend-
ed by this Act, will provide a remedy for in· 
dlviduals who are subjected to discriminato-
ry performance of their employment con-
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October 30, 1991 CONGRESSIONAL RECORD - SENATE s 1 ~-!73 
tracts <through racial harassment, for ex-
ample> or are dismissed or denied promo-
tions because of race. In addition, the dis· 
criminatory infringement of contractual 
rights that do not involve employment will 
be made actionable under section 1981. This 
will, for example, create a remedy for a 
black child who Is admitted to a private 
school a.s, required pursuant to section 1981, 
but t Is \hen subjected to discriminatory 
treatment in the performance of the con-
tract once he or she is attending the school. 

In addition to overruling the Patterson de· 
cision, this Section of the Act codifies the 
holding ot Runyon v. McCrarv, 427 U.S. 160 
<1976), url'der which section 1981 prohibits 
private, as well as governmer,tal, discrlmina· 
ti on. 
SECTION 5. DAV.AGES IN CASES OF INTENTIONAL 

DISCRIMINATION 

Section 5 makes available compensatory 
and punitirn damages in cases involving in-
tentional discrimination brought under 
Title VII of the Civil Rights Act of 1564 and 
the Americans with Disabilities Act. It sets 
an important precedent in tort reform by 
setting caps on those damages, including pe-
cuniary losses that have not yet occurred as 
of the time the charge is filed, as well as all 
emotional pain, suffering, inconvenience, 
mental angui£h, loss of enjoyment. of life, 
and other nonpecuniary losses, whenever 
they occur. Punitive damages are also 
capped, and are to be awarded only in ex-
traordinarily egregious cases. The damages 
contemplated in this section are to be avail-
able in cases challenging unlawful affirma-
tive action plans, quotas, and ether prefer-
ences. 

SECTION 6. ATTORNEY•s FEES 

Section 6 amends 42 U.S.C. 19SS to au-
thorize the award of attorney fees to pre-
vailing parties in cazt;s brought under the 
new statute <created by Section Sl authoriz-
ing damages awards. 

SECTION 7. DEFI!'ITIONS 

Seatlqii 3 adds definitions as those already 
in Title VII. 

SECTION 8. BURDI:N OF PROOF IN DISPARATE 
IMPACT CASES 

In Griggs v. Duke Power Co., 401 U.S. 424 
Cl97ll, the Supreme Court ruled that Title 
VII of the Ci\·il Rights Act of 1964 prohibits 
hiring and promotion practices that unin· 
tentionally but disproportionately exclude 
persons of a particular race, color, religion, 
sex, or national origin unless these practices 
are justified by "business r.ecessity." Law 
suits challenging such practices are cailed 
"disparate impact" cases, in contrast to "dis· 
parate treatment" cases brought to chal-
lenge intentional discrimination. 

In a series of cases decided in subsequent 
years, the Supreme Court refined and clari-
fied the doctrine of disparate impact. In 
1988, the Court greatly expanded the scope 
of the doctrine's coverage by applying it to 
subjective hiring and promotion practices 
<the Court had previously applied it only in 
cases involl·ing object.Ive criteria such as di· 
ploma requirements and height-and-weight 
requirements>. Justice O'Connor took this 
occasion to explain with great care both the 
reasons for the expansion and the need to 
be clear about tlle evidentiary standards 
that would operate to prevent the expan-
sion of disparate impact doctrine from lead· 
Ing to quotas. In the course of her discus-
sion, she pointed out: 

"<T>he inevitable focus on statistics in dis-
parate impact cases could put undue pres-
sure on employers to adopt inappropriate 
prophylactic measures ... . <E>xtending dis· 
parate Impact analysis to subjective employ-
ment practices has the potential to create a 
Robson's choice for employers and thus to 

lead in practice to perverse results. If quotas 
and preferential treatment become the only 
cost-effective means of avoiding expensive 
htigation and potentially catastrophic liabil· 
ity, such measures will be widely adopted. 
The prudent employer will be careful to 
ensure that its programs are discussed in eu-
phemistic ter.ns, but will be equaily careful 
to ensure that the quotas are met." Watson v: Fort Worth Bank & Trust Co., 108 S. Ct. 
2777, 2787·2788 <1938> <plurality opinion>. 

The followL'1g year, in Wards Cove Pa.ck· 
ing Co. v. Atonio, 109 S. Ct. 2115, 2126 
(1989), the Court considered whether the 
plaintiff or the defendant had the burden of 
proof on the Issue of business necessity. 
This question had not been ur.ambii,'Uously 
resolved by the Supreme Court. The courts 
of appeals were divided on the issue. Com-
pare, e.g., Burwell v. Eastern Air Lines, 633 
F.2d 361, 369-372 <4th Cir.> <en bane>. cert. 
denied, 450 U.S. 965 (1980), with Coker v. 
Boeing Co., 662 F.2d 975, 991 <3d Cir. 1981) 
<en bane). Resolving an ambiguity in the 
prior law, the Court placed the burden on 
the plaintiff. See also Board of Trustees v. 
Sweeney, 439 U.S. 24 (1978> <per curiaml <re· 
solving similar ambiguity in dispa:-ate treat· 
ment cases by placing the burden of proof 
on plaintiffs). 

Under this Act, a complaining party 
makes out a prima facie case of disp~.rate 
impact when he or she identifies a particu-
lar selection practice and demonstrates that 
the practice has caused a disparate impact 
on the basis of race, color, religion, sex, or 
national origin. The burden of proof then 
shifts to the respondent to demonstrate 
that the practice is justified by business ne-
cessity. It is th¢ open to the complaining 
party to rebut ·tl',.a.t defense by demonstrat· 
ing the arnllability of an alternative selec-
tion practice. comparable in cost and equal-
ly effectl\"e in measuring jfJb performance or 
achieving tile respondent's legitimate em-
ployment goals, that w!ll reduce the dispar-
ate impact, and that the respondent refuses 
to adopt such alternative. 

The burden-of-proof issue that Wards 
C.:ive resolved in favor of defendants is re-
solved by this Act in favor of plaintiffs. 
Wards Cove Is thereby o\·erruled. As the 
r:.::.rrow title of the Section and its plain !an· 
&'1::.ge show, however, on all ether issues 
this Act leaves existing law undisturbed. 

The requirement ofparticJLlarity 
The bill leaves unchanged the longstand-

1.r.g requirement that a plaintiff identify the 
part:cul~r practice which he or she Is chal-
lenging in a disparate L-npact case. 

The history of prior legislation intrcduced 
on this subject accords with this interpreta-
tion. This Important issue, often referred to 
as the "cumulation" issue, ha.s also been re· 
ferred to be a nu.'llber of other names: 
"group of practices": multiple practices": 
"particularity"; "aggregation": and "cs.usa-
tion." 

Beth S. 2104 and H.R. 4000 <from the 
l Olst Congre:-.sl, the original bills addressing 
this issue, would have permitted a plaintiff 
to sue simply by demonstrating that "a 
group of employment practices [defined in 
both bills as "a combination of err.ployment 
practices that produce one or more employ-
ment decisions"] results in disparate 
impact." For good measure, these bills also 
specified that "if a complaining party dem· 
cnstrates that a group of employment prac-
tices results in disparate impact, such party 
shall not be required to demonstrate which 
specific practice or practices within the 
group results in such disparate impact." 

This language was modified in several sub· 
sequent versions to attempt to address the 
objection that it would permit suit on 
simple proof that an employer's bottom line 

numbers were wrong, and hence lead em-
ployers concerned about lit!gation to er.gage 
in quota hiring. In all subsequent versions 
that passed, however, three central features 
were retained. 

First, all the bills that passed specificall y 
allowed plaintiffs to bring disparate impact 
suits in some circumstances without isolat-
ing a simple employment practice that led 
to the disparate impact. See H.R. 4000, as 
passed by less than two-thirds of the House 
of Representatives In 1990, which permitted 
suit under some circumstances on the basis 
of a "group of practices": S. 2014 as vetoed 
by President Bush in 1990 <same>: H.R. l as 
passed by less than two-thirds of the House 
of Representatives <sa.'l'le). 

Second, all these bills contair:ed a prod-
sion generally requiring the plaintiff to 
identify which specific practice or practices 
resulted in the disparate impact, but with a 
gigantic exception relieving the plaintiff of 
that obligation if he or she could not meet 
it, after diligent effort, from records or 
other Information of the respondent reason-
ably available through discovery or other-
wise. See H.R. 4000, as passed by less than 
two-thirds of the House of Representatives 
in 1990 ("<il except as provided in clause 
<iii>, if a complaining party demonstrr.tes 
that a group of employment practices re-
sults in a disparate Impact, such party shall 
not be required to demonstrate which spe-
cific practice or practices within the i;-roup 
results in such disparate impact; ... <iiiJ if 
the court finds that the complaining part y 
can identify, from records or other infGrn' a· 
tion of the respondent reasonably avaii.:ble 
<through discovery or otherwise>. which spe-
cific practice or practices contributed to the 
disparate impact-<I> the complaining pany 
shall be required to demonstrate which spe-
cific practice or practices contributed to the 
disparate L-npact; and <II> ihe respondent 
shall be rec:uired to demonstrate business 
necessity only as to the specific practice or 
practices detT'onstrated by the complaining 
party to h!<.ve contributed to the disparate 
impact;">; S. 2104 as vetoed by President 
Bush in 1990 ("{i) except as provided in 
clause <iii>. if a complaining party demon-
strates that a group of employm·ent prac-
tices results in a disparate impact, s1.:ch 
party shall not be required to demonstrate 
which specific practice or practice:; within 
the group rewlts in such disparate impact; 
... <iiil the complaining party shall be re-
qnired to demonstrate which specific prac-
tice or practices are responsible for the dis· 
parate impact in all cases unless the court 
fi:1ds after discovery <I l that the respondent 
has destroyed, concealed or refused to 
produce existing records that are neces>ary 
to make this showing, or <II> that the re-
spondent failed to keep such records; and 
except where the court makes such a find· 
Ing, the respondent shall be required to 
demonstrate business necessity only as to 
those specific practices demonstrated by the 
complaining party to have been responsible 
in whole or in significant part for the dis· 
parate Impact:"> H.R. 1 as pi:ssed by less 
than two-thirds of the House of Representa-
tives <"<Bl If a complaining party demon-
strates that a disparate Impact results from 
a group of employment practices, such 
party shall be required after discovery to 
demonstrate which specific practice or prac-
tices within the group results in dispan:.te 
Impact unless the court finds that the com· 
plaining part.y after diligent effort cannot 
identify, from records or other information 
of the respondent reasonably available 
<through discovery or otherwise>. which spe-
cific practice or practices contributed to the 
disparate Impact."). 
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"(3) This subsection Is meant to codify the 

meaning of 'business necessity' as used In 
Grigg! v. Duke Power Co. (401 U.S. 424 
<1971)) and to overrule the treatment of 
business necessity as a defense In Wards 
Cove Packing Co., Inc. v. Atonio <109 S.Ct. 
2115 <1989))." Rejected. 

House Amend.'1lent to S. 2104 (passed by 
House 8/ 3/90>: 

"Co><l> The term 'required by business ne-
cessity' means-

"(Al in the case of employment practices 
involving selection <such as hiring, assign-
ment, transfer, promotion, training, appren-
ticeship, referral, retention, or membership 
In a labor organization>. the practice or 
group of practices must bear a significant 
relationship to successful performance of 
the job; or 

"CB> in the case of employment practices 
that do not Involve selection, the practice or 
group of practices must bear a significant 
relationship to a significant business objec-
tive of the employer. 

'' (2) In deciding whether the standards in 
paragraph Cl) for business necessity have 
be:en met. unsubstantiated opinion and 
hearsay are not sufficient; demonstrable evi-
dence Is required. The defendant may offer 
as evidence statistical reports, validation 
studies. expert testimony, prior successful 
experience and other evidence as permitted 
by the Federal Rules of Evidence, and the 
court shall give such weight, If any, to such 
evidence as Is appropriate. 

"C3> This subsection is meant to codify the 
meaning of 'business necessity' as used ln 
Griggs v. Duke Power Co. (401 U.S. 424 
<1971)) and to overrule the treatment of 
business necessity BS a defense In Wards 
Cove Packing Co., Inc. v. Atonio <109 S.Ct. 
2tl5<1939>)." Rejecwd. 

Conference Report on S. 2104 <vetoed by 
the President>: 

"(o)(l) The term ·required by business ne-
cessity• means-

"CA> In the case of employment practices 
involving selection such as tests, recruit-
ment, evaluat!ons, or requirements of educa-
tion, experience, knowledge, skill, ability or 
physical characteristics, or practices primar-
ily related to a measure of job performance, 
the practice or group o! practices must bear 
a significant relationship to successful per-
formance of the job; or 

"C B> in the case of other employment deci-
sions, ncit lnrnlving employment selection 
practices as covered by subparagraph CA> 
<such as. but not limited to, a plant closing 
er bankruptcy), or that Involve rules relat-
ing to methadone, alcohol or tobacco use, 
the practice or group of practices must bear 
a significant relationship to a manifest busi-
ne~;; objective of the employer. 

"< 2> In dec!dmg whether the standards de-
scribed in paragraph (1) for business neces-
sity have been met. unsubstantiated opinion 
and hearsay are not sufficient; demonstra-
ble evidence Is required. The court may re-
ceive such evidence as statistical reports, 
validation studies, expert testimony, per-
formance evaluations, written records or 
notes related to the practice or decision, tes-
timony of individuals with knowledge of the 
practice or decision Involved, other evidence 
relevant to the employment decision, prior 
successful experience and other evidence as 
permitted by the Federal Rules of Evidence. 
and the court shall give such weight, if any, 
to such evidence as Is appropriate. 

"C3> This sub:;ectlon Is meant to codify the 
meaning of 'business necessity' as used In 
Grigqs v. Duke Power Co. <401 U.S. 424 
<1971» and to overrule the treatment of 
business necessity as a defense In Wards 
Cove Packing Co. v. Atonio <109 S.Ct. 
2115<1989»." Rejected. 

H.R. 1 as introduced <Brooks>: 

"Co>Cl > The term 'required by business ne-
cessity' means-

"CA> In the case of employment practices 
involving selection <such as hiring, assign-
ment, transfer, promotion, training, appren-
ticeship, referral, retention, or membership 
in a labor organization>. the practice or 
group of practices must bear a significant 
relationship to successful performance of 
the job; or · 

"CB> In the case of employment practices 
that do not Involve selection, the practice or 
group of practices must bear a significant 
relationship to a significant business objec-
tive of the employer. 

"C2> In deciding whether the standards In 
paragraph <ll for business necessity have 
been met, unsubstantiated opinion and 
hearsay are not sufficient; demonstrable evi-
dence is required. The defendant may offer 
as evidence statistical reports, validation 
studies, expert testimony, prior successful 
experience and other evidence as permitted 
by the Federal Rules of Evidence, and the 
court shall give such weight, lf nny, to such 
evidence as is appropriate. 

"C3> This subsection is meant to codify the 
meani:1g of 'business necessity' as used in 
Griggs v. Duke Power Co. C401 U.S. 424 
(1971)) and to overrule the treatment of 
business necessity as a defense In Wards 
Cove Packing Co., Inc. v. Atonio <109 S.Ct. 
2115<1989))." Rejected. 

H.R. 1 as an1ended and passed by the 
House <Brooks-Fish>: 

"Co)(l) The term 'required by business ne-
cessity' means the practice or group of prac-
t ices must bear a significant and manifest 
relatloruhip to the requirements for effec-
t ive job performance. 

"C2> Paragraph <1> is meant to codify the 
meaning of, and the type and sufficiency of 
evidence required to prove, 'business nece:;-
sity" as used In Griggs v. Duke Power Co. 
<·101 U.S. 424 <1971)) and to overrule the 
treatment of business necessity as a defense 
in Wards Cove Packirw· Co., Inc. v. Atonio 
<490 U.S. 642 C19B9>l." -

"(µ) The term 'requlrf>,ments for effective 
Job performance' may in~de, In addition to 
effective performance cri the actual work ac-
tivities, factors which bear on such perform-
ance, such as attendance, punctuality, and 
not engaging In misconduct or i!lSubordina-
tion." Rejected. 

S. 1208 <Danforth>: 
"(o) The term 'required b~· bu:;iness neces-

sit y' r.llea.ns-
"(ll In the case of employment practices 

involving selection, that the practice or 
group of practices bears a manifest relation-
ship to requirements for effective job per-
formance; and 

"(2) In the case of other employment deci-
sions not Involving employment selection 
practices as described In paragraph (1), the 
practice or group of practices bears a manl-
f0st relationship to a legitimate business ob-
jective of the employer. 

"(p) The term 'requirements for effecti\'e 
job performance' Includes-

"< ll the ability to perform competently 
the actual work activities lawfully required 
by the employer for an employment posi-
tion: and 

"<2> any other lawful requirement that Is 
Important to the performance of the job, in-
cluding factors such as punctuality, attend-
a."1ce, a willingness to avoid engaging In mis-
conduct or Insubordination, not having a 
work history demonstrating unreasonable 
job turnover, and not engaging in conduct 
or activity that Improperly Interferes with 
the performance of work by others." Reject-
ed. 

S. 1408 <Danforth>: 
"Cn> The term 'required by business neces-

sity' means-

"( 1 > In the case of employment practices 
that are used as job qualifications or used to 
measure the ability to perform the Job. the 
challenged practice must bear a manifest re-
lationship to the employment In question. · 

"(2) in the case of employment practices 
not described In Cl> above, the challenged 
practice must bear a manifest relationship 
to a legitimate business objective of the em-
ployer. 

"(o) The term 'employment In question' 
means-

" Cl> the performance of actual work ac-
tivities required by the employer for a Job 
or class of Jobs; or 

"<2> any requirement related to behavior 
that is Important to the job, but may not 
comprise actual work activities." Rejected. 

S. 1 HS as Introduced <Danforth>: 
"Cn> The term ' the employment in ques-

tion' means-
"Cll the performance of actual work ac-

tivities required by the employer for a job 
or class of Jobs; er 

"C2> any behavior that Is Important to the 
Job, bt:t may not comprise actual work ac-
tivities. 

"Col The term ·required by business neces-
sity' means-

"(!) in the case of employment practices 
that are used as qualification standards, em-
ployment tests, or other selection criteria, 
the challenged practice must bear a mani-
fest relationship to the employment in Ques-
tion; and 

"(2) in the case of employment practices 
not described in paragraph Cl>. the chal-
lenged practice must bear a manifest rela-
tionship to a legitimate business objective of 
the employer." Rejected. 

All of these prior versions were rejected. 
In the place of these defin itions of busi-

ness necessity, the cor.!prcmise bill says th:i.t 
the challenged practice must be "job-related 
for the position in question and consistent 
with business necessity." Since neither term 
is defined in the bill, the "Purposes" section 
Is controlling. 

In its o:iginal "'Purposes" clause, S. 174.5 
said In pertinent part that the "purposes of 
this Act are ... to overrule the proof bur-
dens aad meaning of business necessity in 
Ward.s Cove Pa.eking Co. v. Atonio aad to 
codify the proof burdens and the mean;ng 
of business necessity usect in Griggs v. Duke 
Power Co . ... " Ey cortrast, the compro-
mise bill's "Purposes· clause says that 
"(tJhe purposes of this Act are-... to 
codify the concepts of "business necessi~y· 
and 'job-related' enunciated by the Supreme 
Court In Griggs v. Duke Power Co., and in 
the other Supreme Court decisions prior to 
Wards Cove Pac;dng Co. v. Atonio." Thus; 
the bill is no longer designed to overrule the 
meaning of business necessity In Wards 
Cove. <Attorney General Thornburgh's Oc-
tober 22, 1990 Memorandum to the Presi-
dent had objected, at 5-6, to a provision of 
S. 1204 that would have overruled Wards 
Cove's "treatment of business necessity as a 
defense.") Instead, the bill seeks to codify 
the meaning of "business necessity" in 
Griggs and other pre- Wards Cove cases-a · 
meaning which is fully conslstint with ·the 
use of the concept in Wards Cove. 

The relevant Supreme Court decisional 
law which Is to be codified can be summa-
rized as follows. Griggs said: " ... any given 
requirement must have a mani.f;est relation-
ship to the employment In qu~tion." 401 
U.S. at 432. There Is no two-tier defir.ltion, 
no subdefinition of the term "employment 
in question." The Court also said In Griggs: 
"Congress has not commanded that the less 
qualified be preferred over the better q•Ja!i-
fied simply because of minority origins." Id. 
at 436. 
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·Finally, all of these bills used some word 

other than "cause" in describing the rela-
tionship between the challenged practice<s> 
and the disparate impact. See H.R. 4000 as 
passed by less than two-thirds of the House 

.of Representatives In 1990 <a complaining 
party may prevail b~· "demonstrat[ingl that 
a group of employment practices results in a 
disparate impact" although if he or she 
"can! ide~ify, from records or information 
reasonably available (through discovery or 
otherwise) which specific practice of prac-
tices contributed to the disparate Impact" 
he or she must do so>; S. 2104 as vetoed by 
President j!3ush In 1990 <a complaining party 
may pre\18.il by "demonstrat[lngl that a 
group of employment practices results in a 
disparate impact", except that the com-
plaining party "shall be req;.;ired to demon-
strate which specific practice or pra.ctices 
are responsible for the disparate impact" 
unless he or she cannot do so from the re-
spondent's records>; R.R. 1 as passed by less 
than two-thirds of the House in 1991 <same 
as R.R. 4000). 

The Attorney General memorandum that 
accompanied President Bush's veto message 
of S. 2104 in 1990 specifically referenced 
these three features of the bill as the first 
argument In explaining why it had to be 
\'etoed because it would lead to quotas. Nev-
ertheless, the House of Representatives re-
tained all three features In this year's H.R. 
1, which ccntributed to continued stalemate 
as the Adminil;tration continued to threaten 
veto on the ground that the legislation 
would lead to quotas and the House was 
unable to muster a two-thirds majority In 
favor of the bill. 

S. 1745 as introduced this year by Senator 
Danforth began to move away from this ap-
proach, although the~· were not addressed 
In a satisfactory manner In that bill. It re-
c;uired a complaining party to demonstrate 
that "a particular employment practice or 
particular employment practices <or decl-
sionmaking process ... ) cau.se[d}a. disparate 
impact." It also required a complaining 
party to demonstrate "that each particular 
employment practice causes, in whole or in 
ngnificant part, the disparate impact" 
unless "the complaining party [could] dem-
onstrate . .. that the elements of a respond-
ent's declsionmaking process are not capa-
ble of separation for analysis" in which case 
"the dec!s!onmaking process may be ana-
lyzed as one employment practice." 

As finally agreed to. S. 1745 retains none 
of the three problematic features. It alwa:vs 
requires the complaining party to demon-
strate "that the respo1~dent uses a particu-
lar employment practice that causes dispar-
ate impact." Language permitting challenge 
to multiple practices, or to a practice that 
only causes "a significant pP.rt" of the dis-
parate impact has been eliminatt:d. Like-
wise, there is no language exonerating the 
complaining party of the obligation to dem-
onstrate that a partlcu!ar employment prac-
tice caused the disparity If he or she cannot 
do so from records or other Information rea-
sonably available from the respondent. 

This codification of the Wa:-ds Cove "par-
ticularity" requirement is consistent with 
every Supreme Court decision on disparate 
impact. In no Supreme Court disparate 
impact case has a plaintiff ever been permit-
ted to go forward without identifying a par-
ticular practice that caused a disparate 
impact. All the Supreme Court cases fo. 
cused on the impact of particular hlrlng 
practices, and plaintiffs have always target-
ed these specific practices. See Griggs v. 
Duke Power Co., 401 U.S. 424 <1971> <high 
school diploma and written testl; Albemarle 
Pa.per Co. v. Moody, 442 U.S. 405 <1975) <em-
ployment tests and seniority systems>; Doth-
arct v. Rawlinson, 433 U.S. 3:?1 0977) 

<height and weight requirements>; New 
York City TTansit Aut.hdrity v. Beazer. 440 
U.S. 568 Cl979> <exclusion of methadone 
users>; Connecticut v. Teal, 457 U.S. 440 
<1982) (scored \\Titten testl; Watson v. Fort 
Worth Bank & Trost Co., 108 S. CL 2777 
f1988J (subjective supervisory judgments). 

Justice O'Connor's plurality opinion In 
the Watson case, for example, is a full and 
aecurate restatement of the law regarding 
particularity. Justice O'Connor stated <108 
S. Ct. at 2788>: 

"The plaintiff must begin by identifying 
the specific employment practice that Is 
challenged. Although this has been relative-
ly easy to do in challenges to standardized 
tests. it may sometimes be more difficult 
when subjective selection criteria are at 
issue. Especially in cases where an employer 
combines subjective criteria with the use of 
more rigid standardized rules or tcst5, the 
plaintiff is In our view responsible for isolat-
ing and ldentlf~ing the specific employment 
practices that are a!legedly responsible for 
any observed statistical disparities." 

Justice o ·connor then went on to explain 
that "[olnce the emplo~'!llent practice at 
issue has been Identified, causation must be 
proved; that is. the plaintiff must offer sta-
tistical evidence of a kind and degree suffl. 
cient to show that the practice in question 
has caused the exclusion of applicants for 
Jobs or promotions because of their mem-
bership in a protected group." Id. at 2788-
89. 

Significantly, Justice Blackmun, who was 
joined by Justice Brennan and Marshall in a 
concurring opinion In Watson, did not dis-
sent from Justice O'Connor's formulation of 
the particularity.:· requirement. Although 
Justice O'Conn<it.'s opinion on the particu-
larity issue was q'uite detailed and explicit, 
Justice Blackmun:a opinion hardly ad-
dressed that issui!"at all. He merely noted in 
a footnote at the end of his opinion (108 S. 
Ct. at 2797, n. 10> that "the reqt.:irement 
that a plalntiif In a disparate-impact case 
specify the employment practice responsible 
for the statistical disparity" cannot "be 
turned around to shield from liability an 
employer whose selection process is so 
poorly defined that no specific criterion can 
be Identified with any certainty, let alone be 
connected to the disparate effect." Thus, 
Justices Blackmun. Brennan and Marshall 
expressly recognized "the requirement that 
a plaintiff In a disparate-impa.ct case specify 
the employment practice responsible for the 
statistical disparity." These Justices would 
only have dispensed with that requirement 
If the employer's selection precess was "so 
poorly de!lned" that identification of a spe-
cific selection criterion with any certainty 
was im;:ios.slble. 

The particularity requirement is only fair. 
For a plaintiff to be allowed i.imply to point 
to a racial imbalance, =d then require the 
employer to Justify every element of his se-
lection practice, would be grossly unfair. 
and would tum Title VII into a powerful 
engine for racial quotas.• 
·This particularity requirement Is not 

unduly burdensome. Where a decisionmak-
lng process includes particular, functionally-
integrated elements which are components 
of the same test. those elements may be 
analyzed as one employment practice. For 
instance, a 100-question Intelligence test 
may be challenged and defended as a whole; 

1 It should also be noted that In 1982 the Su-
preme Court held In Connecticut versus Teal that 
s.n employer cannot Justify a particular practice 
thn.t has a disparate Impact simply by pointing to a 
racle.Jly be.lanced bottom line. So It would make no 
sense at all It a plaintiff could point to a racially 
unbalanced boLtom Une without Identifying a par-
ticular practice. 

it is not necessary for the plaintiff to show 
which particular questions have a disparate 
impact. This is the principle for which the 
Dothard case Is cited in the agreed-upon leg-
islative history. There, the combination of 
height and weight was used as a single test 
to mes.sure strength. 

Finally, the phrase "not capable of sepa-
ration for analysis" means precisely that. It 
does not apply when the process of separa-
tion is merely difficult or may entail some 
expense-for example, where a multiple re-
gression analysis might be necess9.ry in 
order to separate the elements. It also does 
not apply In situations where records were 
not kept or have been destroyed. In such 
circumstances, the clements obviously are 
separable. 

Senator Kennedy's post hoc suggestion at 
p. 15,233 of volume 137 of the October 25, 
1991 dally edition of the Congressional 
Record that situations of this type are 
meant to be covered by this language is ac-
cordingly inconsistent with the language he 
purports to be construing. The example of-
fered by Senator Kennedy also clearly ls not 
Included in the "exclusive legislative histo-
ry" on the Wards Cove Issues first incorpo-
rated into an Interpretive memorandum 
agreed to that day by Senators Danforth. 
Kennedy and Dole before Senator Kennedy 
made his floor speech, and now made the 
exclusive legislative history by statutory 
provision. See sec. 8<b> of this bill. 

In sum, the particularity provision of the 
compromise bill does exactly what the 
President has Insisted all along that it do. It 
leaves the Ward.s Cove case law <which is 
the same as Griggs and all other Supreme 
Court cases> In place, and requires that 
plaintiffs Identify the particular practice 
they are challenging. 

The defendant 's evidentiarv standard: Job 
relatedness and business necessity 

The bill embodies longstanding concepts 
of job-relatedness and business nei::essity 
and rejects proposed Innovations. Iri 'ShDrt, 
It represents an affirmation of existing law, 
including Wards Cove. 

For al:nost two years and through nu..'!ler-
cus leglslatl\•e attempts and proposals, Con-
gress sought to define business ·necessity; 
this bill rejects and displaces the following 
legislative proposals: 

S. 2104 as Introduced <Kennedy): 
"(o) The term 'required by business neces-

sity' means essential to effective job per-
formance," Rejected. 

S. 2104 as passed by the Senate on 7/18/ 
90: 

"(o)<l) The term 'required by business ne-
cessity' means-

"CA> in the case of employment practices 
Involving selection <such as hiring, assign-
ment, traru;fer, promotion, training, appren-
ticeship, referral, retention, or membership 
In a labor organization>. the practice or 
group of pract!ces must bear a significant 
relationship to successful performa.'1ce of 
the job; or 

"(BJ In the case of employment practices 
that do not involve selection, the practice or 
group of practices must bear a significant 
relationship to a significant business objec-
tive of the employer. 

"<2> In deciding whether the standards in 
paragraph <ll for business necessity have 
been met, unsubstantiated opinion and 
hearsay are not sufficient; demonstrable evi-
dence Is required. The defendant may offer 
as evidence statistical reports. validation 
studies, expert testimony, prior successful 
experience and other evidence as permitted 
by the Federal Rules of Evidence, and the 
court shall give such weight, if any, to such 
evidence as Is appropriate. 
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As explained In the Attorney General's 

letter of June 21. 1991 to Senator Danforth. 
and again in the Attorney General's Octo-
ber 22. 1990 Memorandum to the President. 
this Is the consistent standard applied by 
the Supreme Court. As the Attorney Gener-
al stated to Senator Danforth, "an unbro-
ken line of Supreme Court cases confirms" 
that the operative standard was "'manifest 
relationship to the employment in ques-
tion.' " The Court has used this phrase In 
Alberouzrle Paper Co. v. Moody, 422 U.S. at 
425 0975J; Dothard v. Rawlinson, 433 U.S. 
at 329 Cl977i; New York Transit Authority v. 
Beazer, 440 U.S. at 587 n.31 <1979J; Con-
necticut v. Teal, 457 U.S. at 446 <1982l (a 
Justice Bren.nan opin!onl; and Watson v. Ft. 
il'ort.'1 Bank and Trust, 108 S.Ct. at 1790 
<O'Connor plurality opinion for four Jus-
ticesl. Even Justice Stevens' dissent in 
Wards Cove, joined by Justices Brennan, 
Marshall, and Blackmun. cites the "mani-
fest relationship" language at least three 
times as the applicable disparate impact 
standard_ 109 S.Ct. at 2129. 2130 n.14. 

Particularly significant among prior cases 
is the Supreme Court's 1979 decision in New 
York City Transit Authority v. Breazer 440 
U.S. 568 <1979). This decision was well 
known to all sides In the negotiations and 
debates m·er the present bill. The Beazer 
case involved a challenge to the New York 
Transit Authority's blanket no-drug rule, as 
it applied to methcaone users seeking non-
~afety sensiti\·e Jobs. A lower court had 
found a Title VII disparate impact violation. 
The Supreme Court, however, reversed: "At 
best, the Cplalntiffs'J statistical showing is 
weak; even if it is capable of establishing a 
prima facie case of discrimination. it Is as-
suredly rebutted by Cthe employer's] dem-
o:i.stration that Its narcotics rule <and the 
rule's application to methadone users) is 
'job relatect_ .. .'" The Court noted that 
the parties agreed "that [the employer's] le-
gitimate employr.i.ent goals of safety and ef-
ficiency require the exclusion of all users of 
illegal narcotics .... Finally, the District 
court noted that those goals are significant-
ly served by-e\·en if they do not require-
[ the employer's] rule as It applies to all 
methadone users, Including those who are 
seeking emplo>ment In on-safety-sensitive 
positions. The record thus demonstrates 
that [the employer'si rule bears a. 'manifest 
relationship to the employment in ques-
tion.'" Grir;gs v. Duke Power Co .. 401 U.S. 
~24. 432. !d.. at 587, n . 31. 

The Supreme Court's formulation In 
Wards Cove of the appropriate evidentiary 
standard defendants must meet is not only 
based upon that in Beazer, but is nearly 
identical with It. By removing the language 
in the purposes clause stating the bill over-
ruled Wards Co11e with respect "to the 
meanlng of business necessity," by substi-
tuting the language In the compromise pur-
poses section referring to Supreme Court 
decisions prior to Wards Cove, and by re-
moving the definitions of bw;iness necessity 
or job-related and any definition of "em-
ployment in question," the present bill has 
codified the "business necessity" test em-
ployed In Beazer and reiterated In Wards 
Cove. 

The language i.n the bill is thus plainly 
not intended to make that test more oner-
ous for employers to satisfy than it had 
been under current law. 

Furthermore, "Job related for the position 
in question" is to be read broadly, to Include 
any legitimate business purpose, even those 
that may not be strictly required for the 
actual day-to-day actl\1ties of an entry level 
job. Rather, this is a flexible concept that 
encompasses more than actual performance 
of actual work activities or behavior impor-
tant to the Job. See Washington v. Davis, 

426 U.S. 229, 249-251 <1976). Thus, those 
purposes may include requirements for pro-
motability to other jobs. There has never 
been any suggestion in the language or 
holdings of pre-Wards Cove cases that such 
purposes are not legitimately considered. 
Even Justice Stevens' dissent L'l ivards Coi•e 
stated the definition of business necessity 
quite broadly-it is required only that the 
challer.ged practice "serves a valid business 
purpose." 490 U.S. at 665. 
Alternative practices with less adverse effect 

The bill provides that a complaining party 
may establish that an employment practice 
has an unlawful disparate impact if he dem-
onstrates the existence of an "alternative 
employment practice and the respondent re-
fuses to adopt such alternative employment 
practice," where that demonstration is "in 
accordance with the law as it existed on 
June 4. 1989." i.e., the day before Wards 
Cove was decided. 

The standards outlined in Albemarle 
Paper Co .. and Watson should apply. 

The Supreme Court indicated in Albe-
marle that plaintiffs can prevail if they 
"persuade the factfinder that other tests or 
selection devices. without a similarly unde· 
sirable racial effect, would also serve the 
employer's legitimate ChiringJ interestCsJ; 
by so demonstrating, [plaintiffs] would 
prove the defendants were using their tests 
merely as a 'pretext' for discrimination.'' 
An~· alternative practices which plaintiffs 
propose must be equally effective in achiev-
ing the employer's legitimate business goals. 
As was pointed out in Watson: "Factors 
such ns the cost or other burdens of pro· 
posed alternative selection devices are rele-
vant in determining whether they would be 
equally as effective as the challenged prac-
tice in ser.1ng the employer's legitimate 
goals." 108 S. Ct., at 2790. In making these 
Judgments. the judiciary should bear care-
fully in mind the fact that "CcJourts are 
generally less competent than employers to 
restructure business practices, and unless 
mandated to do so by Congress they should 
not attempt it." Fu.rnco Construction Corp. 
v. Waters, 438 U.S. 567, 578 (1978). 

Therefore, unless the proposed practice is 
comparable in cost and equally effective in 
measuring Job performance or achieving the 
respondent's legitimate employment goals, 
the plaintiff should net prevail. 

SECT<ON 9. DISCRIMINATORY USE OF TEST 
SCORES 

Section 9 means exactly what it says: race-
norming or any other discriminatory adjust· 
ment of scores or cutoff points of any em-
ployment related test is illegal. This means, 
for instance, that discriminatory use of the 
Generalized Aptitude Test Battery <GATBl 
by the Department of Labor's and state em-
ployment agencies' is illegal. It also means 
that race-norming may not be ordered by a 
court as part cf the remedy in any case, nor 
may it be approved by a court as a part of a 
consent decree, when done because of the 
disparate impact of those test scores. Seen 
B1'idgeport Guardians, Inc. v. City of 
Bridgeport, 933 F.2d 1140 (2d Cir. 1991l. 

It Is important to note, too, that this sec-
tion in no way be interpreted to discourage 
employers from using tests. Frequently tests 
are good predictors and helpful tools for 
employers to use. Indeed, Title VII contains 
a provision specifically designed to protect 
the use of tests. See 42 U.S.C. 2000e-2(h). 
Rather, the. section intends only to ban the 
discriminatory adjustment of test -scores or 
cutoffs. 

SECTION 10. CLARIFYING PROHIBITION AGAINST 
IMPERMISSIBLE CONSIDERATION OF RACE, 
COLOR, RELIGION, SEX, OR NATIONAL ORIGIN 
IN EMPLOYMENT PRACTICES 

Section 10 of the bill addresses the hold· 
ing in Price Waterhouse v. Hopkiris, S. Ct. 
1775 0989), in which the Court ruled in 
farnr of the woman who alleged that she 
had been denied partnership by her ac-
counting firm on account of her sex. The 
Court there faced a case in which the plain-
tiff alleged that her gender had supplied 
part of the motivation of her rejection for 
partnership. The Court held that once she 
had established by direct evidence that sex 
played a substantial part in the decision, the 
employer could still defeat liability by show-
ing that it would have reached the same de-
cision had sex not been considered. 

Section 10 allows the employer td be held 
liable if discrimination was a motivating 
factor in causing the harm suffered by the 
complai:i.ant. Thus, such discrimination 
need not have been the sole cause of the 
final decision. 

The provision also makes clear that if an 
employer establishes that it would have 
taken the same employment action absent 
consideration of race, sex, color, religion, or 
national origin. the complainant is not enti-
tled to reinstatement: backpay, or damages. 

It should also be stressed that this provi-
sion is equally applicable to cases involving 
challenges to unlawful affirmative action 
plans, quotas, and other preferences. 
SECTION 11. FACILITATING PROMPT AND ORDER· 

LY RESOLUTION OF CHAU.ENGES TO EMPLOY-
MENT PRACTICES IMPLE."dENTING LITIGATED OR 
CONSENT DECREE .JUDGMENTS OR ORDERS. 

In Hansberry v. Lee, 311 U.S. 32, 40-41 
<1940) <citations omitted). the Supreme 
Court held: 

"It is n principle of general application in 
Anglo-American jurisprudence that one is 
not bound by a judgment in pep;cnam in 
which he is not designated as a -party or to 
which he has not been made a party by 
service of process .... A judgment rendered 
in such circumstances is not entitled to the 
full faith and credit which the Constitution 
and statutes of the United States ... pre-
scribe, ... and judicial action enforcing it 
against the person or property of the absent 
party is not that due process which the 
Fifth and Fourteenth Amendments re-
quire.'' 

In Hansberry, Carl Hansberry and his 
family, who were black, were seeking to 
challenge a racial covenant prohibiting the 
sale of land to blacks. One of the ov.'Ilers 
who wanted the covenant enforced argued 
that the Hansberrys could not litigate the 
validity of the convenant because that ques-
tion has previously been adjudicated, and 
the convenant sustained, in an earlier law-
suit, although the Hansberrys were not par-
ties in that lawsuit. The Illinois court had 
ruled that the Hansberrys' challenge was 
barred, but the Supreme court found that 
this ruling violated due process and allowed 
the challenge. 

In Martin v. Wilks, 109 S. Ct. 2180 <1989). 
the Court confronted a similar argument. 
That case involved a claim by Robert Wilks 
and other white fire fighters that the City 
of Birmingham hact discriminated against 
them by refusing to promote them because 
of their race. The City argued that their 
challenge was barred because the City's pro-
motion process had been sanctioned in a 
consent decree entered In an earlier case be· 
tween the City and a class of black plain-
tiffs, of which Wilks and the white fire 
fighters were aware, but in which they were 
not parties. The Court rejected this argu· 
ment. Instead, it concluded that the Federal 
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Rules of Civil Procedures required that per-
sons seeking to bind outsiders to the results 
of litigation have a duty to join them as par-
ties, see Fed. R. Civ. P. 19, unless the court 
certified a cla.ss of defendants adequately 
represented by a named defendant. see Fed. 
R. Civ. P . 23. The Court specifically rejected 
the defendants' argument that a different 
rule should obtain in cMl rights litigation. 

Under specified conditions, Section 11 of 
the bill would preclude certain challenges to 
employment practices specifically required 
by court orders or judgments entered ln 
Title VII cases. This Section would bar such 
challenges by any person who was an em-
ployee, former employee, or applicant for 
employment during the notice period and 
who, prior to the entry of the judgment or 
order, re.::eived notice of the judgment in 
sufficient detail to apprise that person that 
the judgment or order wou!d likely affect 
that per: o11 's i.'1tere:;ts and legal r ights; of 
the relief in the proposed judgment; that a 
reasonable opportunity was available to 
that person to challenge the judgment or 
order by future date certain; Rnd that the 
person would likely be barred from chal-
lenging the proposed judgmen~ after that 
date. The intent of this section ls to protect 
\'alid decrees from subsequent attack by in-
d i \·iduals who were fully apprised of their 
interest In litigation and given an opportu-
nity to participate, but who declined that 
opportunity. 

In particular, the phrase ··actual notice 
. .. appris[ing] such person that such judg-
ment or order might adversely affect the in-
terests and legal rights of such per.;on," 
means of course that the notice itself mu.st 
make clear that potential adverse effec t. 
A:id this, 1n turn, means also that the dis-
criminatory prad ice at issue must be clearly 
a part of the judgment or order. Ot.herwl.se, 
it car.not credibly be asserted tha t the po-
t ential plaint!!! was given adequate not ice. 
Thus, where It Is only by later judicial gloss 
or by the earl!er parties· implementat ion of 
the judgment or order that the allegedly 
discrimlna.tory practice becomes clear, Sec-
t ion 11 would not bar a subsequent chal-
lenge. Moreover, the ac!verse effect on the 
person barred must be a likely or probable 
one, not a mere possibility. Otherv;ise, 
people would be encouraged to rush into 
court to dFfend against l!...'1Y remote risk to 
their rights, thus unnecessarily complicat-
ing litigation. F'inaliy, the notice must in-
ciude notice of tlie fact th~t the person 
must e.."Sert his or her r ights or lose them. 
Ot herwise, it will be insuI: ic!ent to apprise 
th e individual '"that su.::h judgment or order 
might adversely affect" his er he: Interests. 

"Adequate representation" re<;u lres that 
th e person enjoy s. privity of interest with 
the later party. This Is because In Section 11 
both "(n}(l)(B)(i>" and •·<n><l><B><ii>" must 
be construed with '"(n)(2><D>" so that peo-
ple's due process righta are not jeopardized. 
And the Supreme Court has stated clearly: 
" It Is a violation of due process for a judg-
ment t-0 be binding on a litigant who was 
not a party or a privy and therefore never 
had an opportunity to be heard." Park.lane 
Ho11ierv Co. v. Shore, 439 U.S. 322, 327 n .7 
\1979). 
Sli:CTION 12. PROTECTION or EXTRATERRITORIAL 

Eldl'LOY?ia:..~ 

Section 12 extends t.'le protections of Title 
VII and the ADA extraterrito:ially. It 
adopts the same language as the ADEA to 
achieve this end. 

In addition, the section makes clear that 
employers are not required to take actions 
otherwise prohibited by ls.w in a foreign 
place of husiness. 

SECTION 13. EDUCATION AND OUTREACH 

Section 13 provides for certain educational 
and outreach activities by the EEOC. These 
activities are to be carried out in a complete-
ly nonpreferential manner. 
SECTION H . EXPANSION OF RlGHT TO CUAL· 

I.ENGE DISCRIMINATOP.Y SENIORITY SYSTEMS 

Section 14 overrules the holding in Lor-
ance v. AT&T Technologies, Inc., 109 S. Ct. 
2261 (1989), in which female employees 
challenged a seniority system pursuant to 
Title VII, claiming that it was adopted with 
an intent to discriminate against women. Al-
though the system v.·as facially nondiscrim-
inatory and treated all similarly situated 
employees alike, It produced de!Dotions for 
the plaintiffs, who claimed that the employ-
er had adopted the seniority system with 
the Intention of alter!..'lg their contractual 
rights. The Supreme Court ht>ld that the 
claim was barred by Title V1I's rp.quirement 
that R ch arge rr.ust be filed w[thin 180 days 
<or 300 days if the mat ter can be referred to 
a state agency> a!ter t he alle&ed discrimina-
tic.n occurred. 

The Court held that the time for plain-
tiffs to file their complaint began to run 
when t h e employer adopted the a!legedly 
di.>crimlnatory sePJ ority system. si.'"!ce it was 
t he adoption of the system with a discrimi-
natory purpose that allegedly violated their 
rights . .t'_ccording to the Court, that was the 
poLrit at which plaintiffs suffered the dimi-
nution in employment status ebout which 
they complained. 

The rule adopted by the Court is contrary 
to the position that had been taken by the 
Department of Justice and the EEOC. It 
sliields existing seniority systems from le-
i;itlmate di.;crimination claims. The dis-
criminatory reasons for adoption of a. se-
niority sy5tem may become apparent only 
when the system is finally applied to affect 
the e:nployment st.-i.tus of the employees 
tiiat It covers. At thli.t time, the controversy 
b;; t11:een a!l employer az;id an employee can 
be focused more sharpry. 

In addi tion, a rule tl')at limits challenges 
to the period immedia~}y fo!lo~;ng adop-
tion of a seniority syS',;e;n will promote un-
necesrnry, M well as unfocused, litiga t ion. 
Employees will be forced either to challenge 
the system before they have suffered harm 
or to remain fore1·er silent. G iven such a 
choice, employees who are u..."llikely ever to 
suffer h:irm from t he seniority system may 
nonetheless feel that t h ey must file :i 
ch'lrge as a precautionary measure-an es-
pecially dlm cult choice smce they may be 
understandably reluctant to !nlt.iat.e a law-
suit ag:;inst an em ployer if t h ey do not have 
to. 

r 'inclly, the Lorance rule '1.i ill preven t em-
ployees who are hired more than 180 Cor 
300> days after adoption of a seniority 
system from ever cheJlenging the adverse 
rcnsequences o! that EYStem, regardless of 
how severe they may be. Such a rule !ails to 
protect sufficiently the i.'"llpor tant interest 
in eliminating employment discrimination 
that is embodied in Title VII. 

Likewise, a rule that an employee may sue 
only wit hin 180 <er 300) days after becoming 
su.bject to a seniority s~·st<?m would be 
unfair to both employers r.nd employees. 
The rule fails to prot~--t seniority sy6tems 
from delayed challenge, 61nce so long as em-
ployees are being hired someone will be able 
to sue. And, while this rule ·would give every 
employee a theoretical opportunity to chal-
lenge a discriminatory senlonty system, it 
would do so, 1n most insta..'1ces, before the 
challenge was sufficiently focused and 
before It was clear that a cha.llenge was nec-
essary. Finally, most employees would be re-
luctant to begin their Jobs by suing the em-
ployers. 

Section 14 Is not lnt~nded to disturb the 
settled law that disparate Impact challenges 
may not be brought against seniority sys-
tems. See TWA v. Hardison. 432 U.S. 63, 82 
(1977>; American Tobacco Co. v. Patterson, 
456 U.S. 63, 65, 69 <1982; PuUmcn-Standard 
v. Swint, 456 U.S. 273, 289 <1982>. 
S~CTION 15. AUTHORIZr:!Hl AWARD OF EXl'EP.T 

P'EES 

Section 15 authorizes the recovery of a 
reasonable expert witne:>S fee by prevailing 
parties. See West Virginia University Hospi-
tals, Inc. v. Casey, No. 89-994 <U.S. Sup. Ct. 
Mar. 19, 1991>; cf. Crawford Fitting Co. v. 
J. T. Gibbons, Inc. 482 U.S. 437 <1987). The 
provision Is Intended to allow recovery for 
work done In preparation of t rial as well .as 
after trial has begun. 

In exercising Its discret.ion, the court 
should en.sure that fees are kept \l<; thin rea-
sonable bounds. Fees should never exceed 
tht: amount actually paid to the expert. or 
t h e going rate for such work, whichever is 
lower. 
SECTION 16 . PROVIDI :<G YOR INTEREST A.SD EX· 

TENDING THE STAl'VTE or LIMITATIONS, IN 
ACTIONS AGAINST THE FEDERAL GOVERNMP.<T 

Section 16 extenc!s the period for flling a 
complaint against the Ft:deral government 
pursuant to Title VII from 30 days to 90 
days. It also authorizes the payment of in-
t erest to compensate for delay L'1. the pay-
ment of a judgment according t.o the same 
rule3 that govern such paymenta In actions 
ago.inst private par ties. 
SECTION 1 7 . NOTICE 01" LIMITATIONS P ERIOD 

UNDEB THE AGE DISCRIML'iATION IN O!PLOY-
MENT ACT OF 1967 

This section ge:-ierally conforms proce- . 
dures for filing charges u'1der the ADEA 
with those used for other portions of Title . 
V!I. In particular, it provld<>.s that the 
EEOC sh all notify lndlvidua.!s who have 
fil ed ch arges of the dismissal or completion 
of the Commission's proceedings with re-
spect to th ose charges, and .Ulows those ln-
d! •:iduals to file suit fro:n 60 days after 
filing the charge unt il the expiration of 90 
days af t,er complet!on of tha:;e proceedings. 
T h is avoids the problems created by current 
lnw, which imposes e. s ta tu te of limitations 
on the fil ing of suit regardi<'SS of whether 
the EEOC has completed i!.5 a.c: !on on an ln-
di\·ictual"s charge. 
SECTION 18 . LAWFUL COURT·OP.Dnu:D RliMEDIES, 

AITIRl'!Al:IVl: ACTION, A..'l!D COMCILV.TION 
AG REEME NTS NOT AIT£CTED 

Section 18 specifies t hat nothL1g ln the 
a:nendmcnts made by this Act s.'lall he con-
st rued to affect cou.'"t-ordered remedies, af-
firmative action, or conciliation agreements, 
that are in accordar.ce wi~h t he law. Thus, 
this leglsls.tlon makes no cl:.a.'1ge L'1 t.tils area 
to Title VII of the Civil R!ghts Act of 1964, 
whl.::h states: 

··rt shall be an unlawful enployment prac-
t ice for an employer 

(1 > to fail or refuse to hL-e or to discharge 
any individual, or otherwise to discriminate 
against any individual wlt.'1 respect t-0 his 
compensation, terms, conditions, or prlvl- · 
leges of employment, because pf such indi-
vidual 's race, color, religion, set, or national 
origin; or 

C2> to limit, segregate, or classify his em-
ployees or applicants for employment in any 
way which would deprive or teq$1 to peprlve 
any individual of employment ~portunlties 
or otherv.'ise adversely affect his status as 
an employee. because of such individual's 
race, color, religion, sex, or national origin." 
42 U.S.C. 2000e-2Ca>. 

This legislation does not purport to re-
solve the question of the legality under 
Title VII of affirmative action programs 
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.::}'t~a~ ·grant preferential treatment to some I do, however, have serious constitu- It ls a pretty dramatic and complex · ·.on: the basis of race, color, religion, sex or tlorial reservations about one part of bill and ls something· of an exper!-~- national origin, and thus "tend to deprive" this· bill~those provisions that extend ment. This· bill does indeed carry us :_.oqier.·"lndMduaHsl of employment oppor· coverage of certain antidiscrlm!Iiation further in the civil rights arena than -..tunltles •.. on the basis of race, color, rel!· acts to emplO""ment by the Senate. most people would have dared believe . . "gjon, sex. or national origin." In particular, " this legislation should 1n no way be seen as While I believe it ls important for vie· we would go a year oi:- two ago. expressing approval or dlsappro\·aJ of tims of discr!mL11ation to have a proce- When the President continued to United Steelworkers v. Weber, 443 u.s. Hl3 dure under which they· may seek re- oppose this legislation, saying that It · <1979>. or John.son v. Tran.sportation Agencv dress, · I believe-as I indicated by was a quota bill, I think he was refer-. 480 U.S. 616 <1987>, or any other Judicial de· voting !or the Rudman amendment- ring to the provision in the bill that , c!s\~n affecting court-ordered remedies, af- that judicial appellate review as the allows people to show that there is a '. !l.rriiatl\'e action, er conciliation agreements. final step of the process ls not const!· disparate impact; lri other words, that 

SECTION 20. ALTERNATivz: MEA~s or nisr.un: tutional. I strongly believe in the doc- a business has a smaller proportion of 
REsoLUTIO!'i trine of the separation of powers, and minority employees than are repre-' This pro\'is!on encourages the use of alter- I believe that such judicial review ls an sented in the applicant' pool and that natlf(e means of dispute resolution lnclud· unconstitutional intrusion into the in· therefore businesses would _ hire by Ing binding arb!tratlon. where th~ partl~s ternal affairs of the Senate. But if ccv- quotas so they could not be fairly knov.-!ngly and voluntarily elect to use these f th t 'dis im' ti l methods. erage o ese an l er ma on aws charged with discrimination. 

I II ht f h ls to be extended to the Senate, I also I prefer to believe that i'f there is · n g o t e litigation crisis facing this j country and the increasing sophistication belie\·e It should be extended to the U· anything about this bill that would and reliability of s.Jternatl\·es to litigation, dicial branch. · make it lead to quotas, it is the fear, there is no reason to dlsfaYor the use of They employ people. 'Why should it the Inordinate fear of the business such forums. See Gilmer v. Interstate/John· not be extended to the judicial community in this country of the son Lane Corp., 111 s. Ct. 1647 <1991>. branch? Is there anyone who belie\'es damage provisions, both compensatory 
SECTION 21. S£VERABILITY that sexual harassment has ne\·er oc- and punitive which have been added Section 21 states that If a proYision of this curred, ne\·er occurs, or ne\'er will to civil rights for the first time. It was Act !s found ln\·al!d, that finding will not occur in the judicial branch? ft Id d · th th im n1 ff t h I also n·is· h to make clear that i'f a o en sa urmg e ra er acr o . e. . ec t e remainder of the Act. " d b t 1 t d h l rollcall \'Ote had been taken on the ous e a e as year, an muc ess ac-. SECTION n. EITECTI\"E D.\TE Grassle~·-Mitchell amendment, I would rlmonious debate this year, that this Section 22 specifies that the Act and the have voted in favor of the amendment. bill simply re\'ersed five Supreme amendments m.ade by the Act tl'l.ke effect Court decis' Ions Mr Pres1'dent it does I u!eld the floor, and suggest the ab- · · • upon enactment. Accordlr.g!y, they will not " h th th t It Id apply to cases arising before the effective senc.e of a Quorum. muc more an a . prov es com-date of the Act. See Bowen v. Georgetown The PRESIDING OFFICER. The pensatory and punitive damages in Univ~rsitv Hos;iital, 488 u.s. 204 0988 >: cf. clerk v.;ll call the roll. cases of- intentional discrimination ~aiser Aluminum & Chemicai Corp. \'. Bon· The legislati\'e clerk proceeded to under title VII of the Civil Rights Act. iornc, 110 s. Ct. 1570 <1990> <declining to re- call the rolL This ls an Immensely complex bill. Do sol\'e conflict between ae·orgetown Universi- Mr. BU.b!PERS. Mr. President, I ask not let anybody kid you. This ls a com-ty Hospital and Bradley\". Richmond School unanimouS' consent that the order for plex bill. Board, 416 U.S. 696 <1974)). At the request N I f ·'· t t 11 th t l t of the Senators from Alaska section 22cb> the quorum .call be rescinded. ow, am rar ...... o e you a as specifically points out that ~othlng In the The PRESIDING OFFICER. With· summer, when Senator DANFORTH and Act v.·ilJ apply retroactlYe!y to the wards out objection, It is so ordered. some people on this side of the aisle Co\·e Packing Company, an Alaska company Mr. BUMPERS. Mr. President, what were negotiating, there were !our that spent 24 years defending against a dis· is the parliamentary situation? Democrats appointed by the majority parate impact challenge. The PRESIDING OFFICER. The leader who played a role in these nego-. Mr._ HATCH. Mr. President, I asked Senate is considering s. 1745, and at tiations and I was one of them. But · Senator GRASSLEY about this amend· this moment the Danforth amend· the role I played, mostly in negotiat· Inent, and he just wants to look at· it. I ment is pending. ing what we hoped would be a compro-think it will be in fine shape and it will Mr. BUMPERS. Mr. President, I mise that President Bush would sign be all right. So I suggest the absence want to make a few comments about off on, was primarily in trying to nego-of a quorum. this legislation, which has had such a t!ate damage provisions. As I said then · - The ·PRESIDING OFFICER. The tortuous beginning and ending, and to and repeat now, the quota aspect of ~lerk will call the roll. say that when I reflect on what has this bill, if there ls one, is the inordi· The legislati\·e clerk proceeded to happened in ch'il rights in this coun- nate fear of the business community call the roll. try over the past 3 decades it has been of compensatory and puniti\'e dam-. .Mr. BYRD. Mr. President, I ask just short of monumental. ages. I always believed that was the unanimous consent that the order for We talk about all these bloodless reason they might hire by quota, so the quorum call be rescinded. revolutions that have taken place in that they could not ever be fairly ac-The PRESIDING OFFICER. With· Eastern Europe, a."ld we are all im· cused of intentionally discriminating out objection, It is so ordered. mensely gratified by them. But I have and face punitive damages. Mr. BYRD. Mr. President, I ha\'e a tendency to believe that the revolu- It has been said to the press and per-bee.n tied up in other matters during t!on that has occurred in this country haps on the floor that the Senator the debate .. on_ this_ bill. but-I. want-to- which- was- also - bl~odless0· was- e\'en- from-Massachusetts· and · the- majority-· express my support for the Civil greater. But over the past 30 years It leader, Senatcr ¥1TcHELL, will intro-R!ghts Act of 1991. I know it has been has lost some of its steam and !ts mo- duce a bill to take all the caps or limits a dl!!!cult process to bring it to this mentum, and while there has been no off the damage pro\isions once the point, and I congratulate all on both legal turning back of the clock, there President has signed this bill. It goes sides of the aisle who ha\'e worked has been a growing indifference in the without sayL11g that I think that is a hard and long to mo\'e the bill to this area of cl\"il rights. mistake. stage, . There ls an old expression that Now I know that there are perhaps a Th~ bill, for the first time, makes it lovers can stand hatred and contempt majority of people· on this side of the cl.ear that victims, of intentional dis· better than they can stand indif!er- aisle that will support unlimited dam-cr1¢lnation on the basis of sex, · rel!· ence. ages. I v.·ant to point out that this bill gion, or disability R.re entitled to com·· And so it is altogether proper that is even more liberal with respect to pensatory and punit!\'e dama::es, as the Senate ls considering this bill. I damages than the one I negotiated ate . ~!ctims of Intentional job d:Scr!mi· am very pleased that the President back in July. We had agreed on nation on the basis of race, under cur- has agreed to It, and I am hopeful that $50,000 combined compensatory and re-nt lliw. · the House will soon also sign off on it. punitive damages for empl~yers with 
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Contrary to a rapidly congeallllg press cally insignificant concession to' the Democrats' · guage because they expected the issue to be night's agreement, attempting to ~esuscitate 

" ' myth, President Bush did not "cave" or "sur- on one issue involving the burden of proof. In addressed and resolved in the context of the · one of the most radically objectionable features 

~ render" on quotas in the new civil rights bill. other respects, the president-s bill codified the ·upcoming civil rights bill.) :1 
• ·: • of the original Democratic bill. Had We been 

Nor were any of the president's ·actions taken law as it existed prior to Wants Cove (and In its most critical compo'nent, the Dole pro-· · sandbagged? Had the agreement so laboriously 

1 
· in response to the Clarence Thomas hearings which we believed was fully consistent with posa1 included exclusive /l!gislative history that negotiated ever been meant to stick? 

or the David Duke campaign. On the contrary, that decision). The Democrats in Congress would supply the definition of "businesS necessi· . The following Monday, the administration 

the compromise bill the president will sign be- _ never gave this bill the time of day. _ ty'' by referencing the case Jaw as it stood imme- proposed an innovative statutory provisions spe-

came possible only after the Democrats beat a Suddenly, on Thursday, Oct. 24, Sen. Edward diately prior to the Wants Cove decision. In two cially designed to enforce the Thursday night · 

total retreat on quotas, thereby paving the way Kennedy stunned administration negotiators by carefully negotiated explanatory sentences, the agreement. This provision directed the courts to 

for the president to make concessions on other, agreeing to a Wants Cove proposal developed by proposal indirectly accomplished what the presi· ignore any legislative history (such as the de-

less fundamental, issues. dent's bill had done in so many words: codifying scription of the agreement given by Kennedy on 

To understand what happened, the public the law of disparate impact as it stood at the Friday) apart from.the two sentences originally 

needs to know the story of an extraordinary "Th . J time of Wants Cove(except on the burden of agreed to. Sens. Kennedy and Danforth objected 

amendment that was adopted without debate e presiuent WOT( f!_ . \ prooO. Because the statutory language provided to this proposal, while administration negotiators 

or a vote. But first we must set the stage. l . fi "' . I no definition, the definition referenced in the leg- felt they had to msist. Tense meetings ensued, 

Under the Supreme Court's 1971 Griggsdeci- C ean Victory Or equa islative history would necessarily be dispositive ' and it seemed at points that there might be no 

sion, employment practices having an adverse • d ha in the courts; for that reason, 90 percent of the civil rights bill after all. 

statistical impact on certain groups can lead to Ii- opportunity, an t t negotiations centered on the legislative history · On Tuesday, Sens. Dole and Orrin Hatch en· · 

ability even if there was no hint of discriminatory rather than on the statute itself. gaged in heroic efforts to hold Sen. Kennedy and 

intent. In 1989, the WardsCovecase summa- Victory Will SUrViVe the In return for Sen. Kennedy's complete capitu- his allies to the agreement. Republican Leader 

rued the rules under which such lawsuits would lation on quotas, the administration agreed to Dole's arguments were particularly effective-

be conducted, noting that unfair rules would current round of several compromises proposed by Sen. Danforth that night, without any debate or a recorded 

drive employers to use quotas to avoid any possi- · on other issues. Tiie question on which the ad- vote, the Senate accepted a slightly modified 

· bility of being dragged into such a lawsuit. jz•ctions." ministration was most reluctant was the applica- version of the administration proposal enforcing 

,. For the past two years, Democrats have in-
the deal 

. sisted that Wards Cove'overruled r__..'""sand that lion of jury trials and punitive damages to em- H : u _, he , 

"' 'til>· Sen Robert Dole a d tra 'tted through Sen ployment cases under the Ct'vil Rights Act. . er01c euorts to e1uorce t agreement 

: legislation was needed to "restore" pre-Wards · n nsrru · would not have been required unless there had 

· Cove Jaw. The changes they actually proposed, -.·. John Danforth. This option was virtually identical Although the Danforth proposal includ~ caps on been something very si'gnifi.,.~nt were at stake 

. however, would have gone much further, expos'- · in substance to the president's bill and to other such awards, thereby setting an important pre- And th B 'ed . thi~dis.pute as m· ear·li· 

' ul ti' that K ed d th · t I bb cedent 'or tort refonn, such remedies are und,,;_ ere was. un Ul s ' • 

ing countless employers to ruinous litigation and ionn a ons enn Y an e pnva e 0 y- 1' · v er arcane de'-~tes over legal temun· ology was 

. , liability any time. their numbers were. not "right." ists for his b~ ~d rejected time and again. niably a dangerous experiment (as is suggested · the differen;' between preserving the e~nce . 

Administration lawyer~ always believed that On most issues, the Dole proposal used Ian- by the senators' 54-42 vote against a proposal to of current law and creating a new quota rnon- ' 

• , the Supreme Coi.trt was'Hghfto'. think that ''" '. ' , · guage_?ra'Y." from the presid~nt's bill ~d the ;1pply to themselves the same remedies they are ster, It also meant the difference between a sys-

~; · Griggs and 'Wants Coifewere consistent with · "1 analyt1Cal memorandum that accomparued the imposing on the ·private sector)> ; ": · · . :. " · tetl1 .that'wilf ehcotifage kKls'to stay 'in school cfud .. u ,,, 

: r · ·, each other:· More lmpo~t. we I<ne.w that· the bill. On the' rontentious issue of "business ne- Despite our strong misgivings about juryFtri~ ' · a novel system of legal threats against those who · 

' , 1 Democrats''"resforatioifl was in fad a radical cessity," which defines the standard that em- als and damages, the agreement was sealed, reward hard work and achievement. On these 

·t ' and destruc't ive distortion'of prior legal doc- players must meet in justifying statistical dis- and our startling success on Wants Cove re- fundamental is.c;ues the president won a clean , 

., trine. U "bad nwnbers" alone became a suffi- parities, the proposal used essentially mained the most salient component of the victory for equal opportunity, and that victory 

... ~ cient,.oosis. for legat liability, employers would meaningless language from the Americans package. Imagine, then, how disturbed we will survive the current round of fictions about 

11 • .!>e fQcslish' not to use quotas . .. , . . .. . With Disabilities Act thatle~ the tenn in ques- . were to learn that Sen. Kenned~cwert .toJhe . : some supposed po~tjcaJ . ~urrender; .. ,.°' "·•'· J 

r1, ~~. Ms,t~~~h~,the ~:e$iJ~~n~P.r~~sed a qi)l.,')~~~i:.;~tioi ~~If &ea. urorucany;. the ne~otiators of ~, fl~r' of. the .Senate ~he ve~ ne~.,~llito, cr~cit~· " .' . · .. .. . , _ ,. . -,·. · ~ :· :~ ·~· 

t' · t~~bnade ~.svrnboliC31lv unpgrfant but pract -., no the£isabili~y law.hfld settled on this empty Ian..:•'~ · legislative lilstory'11ncons1stent with TliurSday , The umter is. cou·n~I to'tlie president. "':! · ~:. ·< 
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Contrary to a rapidly congealing press cally insignificant concession to ttte Democrats' guage because they expected the issue to be night's agreement, attempting to resuscitate 

myth, President Bush did not "cave" or "sur- on one issue involving the burden of proof. In addressed and resolved in the context of the · one of the inost radically objectionable features 

~ render" on quotas in the new civil rights bill. other respects, the president's bill codified the upcoming civil rights bill.) ~ · of the original Democratic bill. Had we been 

Nor were any of the president's ·actions taken law as it existed prior to Wants Cove (and . In its most critical comp0nenf, the DOie pro-· · sandbagged? Had the agreement so laboriously 

.: · in response to the Clarence Thomas hearings which we believed was fully consistent with posal included exclusive legislative history that negotiated ever been meant to stick? 

or the David Duke campaign. On the contrary, that decision). The Democrats in Congress would supply the definition of ''bu~ necessi- The following Monday, the administration 

the compromise bill the president will sign be- . _ never gave this bill the time of day. . ty" by referencing the case law as it stood imme- proposed an innovative statutory provisions spe--

came possible only after the Democrats beat a Suddenly, on Thursday, Oct. 24, Sen. Edward diately prior to the Wants Cove decision. In two dally designed to enforce the Tiiursdiiy night ' 

total retreat on quotas, thereby paving the way Kennedy stunned administration negotiators by carefully negotiated explanatory sentences, the agreement. This provision directed the courts to 

for the president to make concessions on other, agreeing to a Wants Cove proposal developed by proposal indirectly accomplished what the presi- ignore any legislative history (such as the de-

less fundamental, issues. dent's bill had done in so many words: codifying scription of the agreement given by Kennedy on 

To understand what happened, the public the law of disparate impact as it stood at the Friday) apart from the two sentences originally 

needs to know the story of an extraordinary "Th • .J time of Wants Cove (except on the burden of agreed to. sens. Kennedy and Danforth objected 

amendment that was adopted without debate e presiuent WOll,. f!.. , \ prooO. Because the statutory language provided to this proposal, while administration negotiators 

or a vote. But first we must set the stage. / • fi .,_ [ no defmition, the definition referenced in the leg- · felt they had to msist. Tense meetings ensued, 

Under the Supreme Court's 1971 Griggsdeci- C ean Victory Or eqiJa islative history would necessarily be dispositive and it seemed at points that there might be no 

sion, employment practices having an adverse • d ha in the courts; for that reason, 90 percent of the civil rights bill after all. 

statistical impact on certain groups can lead to Ii- opportunity, an t t negotiations centered on the legislative history On Tuesday, Sens. Dole and Orrin Hatch en-

ability even if there was no hin~ of discriminatory rather than on the statute itself. gaged in heroic efforts to hold sen. Kennedy and 

intent. In 1989, the Wards O>vecase swrunac VZCtory Will SUrViVe the In return for sen. Kennedy's complete capitu- his allies to the agreement. Republican Leader 

rired the rules under which such lawsuits would Dole's arguments were particularly effective-

d • f lation on quotas, the administration agreed to 
be conducted, noting that unfair rules would current roun o, several compromises proposed by Sen. Danforth that night, without any debate or a recorded 

drive employers to use quotas to avoid any possi- on other issues. Tiie question on which the ad- vote, the Senate accepted a slightly modified 

· bility of being dragged into such a lawsuit. · jz'cti·ons. " version of the administration proposal enforcing 

For the past two years, Democrats have in- ministration was most reluctant was the applica- the deal. 

i· ' •. sisted that Wards Cooeovenuled Griggs and that tion of jury trials and punitive damages to em- Heroic efforts to enforce the agreement 

-, · · la · ed · sen. Robert Dole and transmitted through Sen. ployment cases under the Civil Rights Act . . 
-: legis tion was need to "restore" pre- Wants ' would not have been required unless there had 

· Cbve law. The changes they actually proposed, ~ . John Danforth. This option was virtually identical Although the Danforth proposal includes caps on been something very signifiicant were at stake. , 

· • h ul ha furthe • · in substance to the president's bill and to other such awards, .thereby setting an important pre-
. owever, wo d ve gone much r, expos- And there was. Buried in this dispute, as in earli- .. · 

'
1 

• ti I · Ii · · d formulations that Kennedy and the private lobby- cedent for tort reform, such remedies are unde-
• · .. mg coun ess emp oyers to ruinous tigation an · . er arcan. e debates over legal ten)'linology, was . 

liabili. • · th · be "ri h " ists for his bill had rejected time and again. . niably. a dangerous experiment (as is sug' gested ·.. . 
ty any ~e eir i;ium rs were .. not g t. . . , _ the difference be~ween preserving the ~nee_ .• , 

Administration lawyers always believed that On most issues, the Dole proposal used Ian- by the senators' 54-42 vote against a proposal to of current law and creating a new qup~. J110n- . 

the' Supreme Court was ngh(to'. think that '' ' '. '. ', · guage.~a~. from the president's bill 3!1d the apply,to themselves~ same remedies they are ster. It al~ meant. the difference between a sys- . 

"; : . Griggs and 'Wants Cdtkwere consistent with '"' analyt1CaJ me.morandum that accompanied the imposing on the ·private sector)> ; "" · tetrtrthafwill'ehcO\ltage kids'to 'stay in school <fiKr r: 

,.; 1 ' .each other: More' impo~t. we knf!.W that the bill. 9n the '~ontentious ii>sue of "business ne- Despite our strong misgivings about jtiry· tri• · ·. a novel syStein of legal threats against those who · 

· Deniocrats""resforatioii" was in fact a radical cess1ty," which defines the standard that em- als and damages, the agreement was sealed, reward hard work and achievement. On these 

·; ~ and destructive distortion of prior legal doc- ployers must meet in justifying statistical dis- and our startling success on Wants Cove re· fundamental issues the president won a ·clean . , . 

. , trine. H "bad numbers" alone became a suffi- parities, the proposal used essentially mained the most salient component of the victory for equal opportunity, and that victory 

_ _;_ .'.;.;;·'. i:ient,basis for legal liability, employers would meaningless language from the Americans package. Imagine, then, how disturbed we will survive the current round of fictions about 
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NEWS U.S. SENATOR FOR KANSAS 

SENATE REPUBLICAN LEADER 

FO~ IMMEDIATE RELEASE 
OC~OBER 30~ 1991 

CONTACT: WALT RIKER 
(202) 224-5358 

CIVIL RIGHTS COMPROMISE 
REMARKS OF SENATOR BOB DOLE PRIOR TO 

FINAL PASSAGE OF COMPROMISE CIVIL RIGHTS BILL 

FOR NEARLY TWO YEARS, PRESIDENT BUSH HAS CONSISTENTLY 
EXPRESSED HIS WILLINGNESS TO ACCEPT A FAIR AND RESPONSIBLE CIVIL 
RIGHTS COMPROMISE. 

TODAY, WITH THIS HISTORIC CIVIL RIGHTS AGREEMENT, PRESIDENT 
BUSH HAS DELIVERED ON HIS PROMISE. 

FROM "DAY ONE," PRESIDENT BUSH HAS BEEN LEADING THE CHARGE 
FOR RESPONSIBLE CIVIL RIGHTS LEGISLATION, NOT THE "GRAB-BAG" 
APPROACH ADVOCATED BY THE BELTWAY INTEREST GROUPS AND THE 
LAWYERS I LOBBY. // 

WHEN THE PATTERSON AND LORANCE CASES WERE FIRST DECIDED IN 
1989, THE PRESIDENT IMMEDIATELY PROPOSED REMEDIAL LEGISLATION. 

LAST YEAR, THE PRESIDENT TOOK HIS CIVIL RIGHTS COMMITMENT 
ONE STEP FURTHER BY PROPOSING LEGISLATION OVERTURNING 4 OF THE 
1989 SUPREME COURT DECISIONS AND SHIFTING THE BURDEN OF PROOF TO 
THE EMPLOYER IN DISPARATE IMPACT CASES. 

THIS YEAR, THE PRESIDENT'S EFFORTS CULMINATED WITH THE 
INTRODUCTION OF THE ONLY PENDING CIVIL RIGHTS BILL THAT 
ESTABLISHES A MONETARY REMEDY SPECIFICALLY FOR SEXUAL 
~SSMENT -- UP TO $150,000. 

BY ANY STANDARD, THE PRESIDENT'S CIVIL RIGHTS INITIATIVE IS 
FAIR, RESPONSIBLE, COMPREHENSIVE. 

IT DESERVED TO BE PASSED LAST YEAR, AND IT STILL DESERVES TO 
BE PASSED TODAY. 

ADMINISTRATION'S OBJECTIVES MET 
NOW, THERE ARE SOME IN THE LIBERAL MEDIA WHO ARE PREDICTABLY 

CLAIMING THAT THE ADMINISTRATION SOMEHOW GAVE UP TOO MUCH IN THE 
NEGOTIATIONS PRECEDING THE FINAL COMPROMISE. 

THIS CLAIM IS CATEGORICALLY FALSE. 
THROUGHOUT THE NEGOTIATIONS, THE ADMINISTRATION HAD TWO MAIN 

OBJECTIVES: ONE, TO ENSURE THAT THE COMPROMISE WAS DRAFTED IN A 
WAY THAT WOULD NOT FORCE EMPLOYERS TO RESORT TO QUOTAS, AND TWO, 
TO ENSURE THAT ALL DAMAGE REMEDIES WERE REASONABLY CAPPED. 

ON BOTH COUNTS, THE ADMINISTRATION HAS SUCCEEDED. 
THE COMPROMISE -- WARDS COVE 

THE COMPROMISE RESOLVES ALL OF THE SO-CALLED WARDS COVE 
ISSUES, INCLUDING THE MEANING OF THE TERM "BUSINESS NECESSITY." 

FOR NEARLY TWO YEARS, BUSINESS NECESSITY HAS BEEN AT THE EYE 
OF THE CIVIL RIGHTS STORM. 

AFTER ENDLESS HOURS OF DEBATE, WE HAVE FINALLY COME UP WITH 
AN ACCEPTABLE BUSINESS NECESSITY DEFINITION. 

(more) 

. . ·. 
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~ · . 
UNLIKE H.R. l AND THE ORIGINAL VERSION OF S. 1745, THE 

COMPROMISE DOES NOT CHANGE THE "BUSINESS NECESSITY" STANDARD AS 
IT HAS BEEN DEFINED BY THE SUPREME COURT IN GRIGGS VERSUS DUKE 
POWER AND IN SUBSEQUENT SUPREME COURT CASES. 

THIS STANDARD IS INTENDED TO BE BROAD AND FLEXIBLE ENOUGH TO 
ENSURE THAT EMPLOYERS CAN ADOPT EMPLOYMENT PRACTICES THAT SERVE A 
LEGITIMATE BUSINESS GOAL. 
, ·~ IF THE BUSINESS NECESSITY STANDARD ·IS TOO TOUGH TO SATISFY -

- LIKE THE STANDARD IN H.R. 1 AND IN THE ORIGINAL VERSION OF S. 
1745 -- RATIONAL EMPLOYERS WOULD HAVE BEEN FORCED TO ADOPT QUOTAS 
IN ORDER TO AVOID TIME-CONSUMING AND EXPENSIVE LITIGATION. 

~ FORTUNATELY, THE COMPROMISE AGREEMENT DEFINES THE TERM 
"BUSINESS NECESSITY" IN A WAY THAT REFLECTS THE FLEXIBLE 
PRINCIPLE OUTLINED BY THE SUPREME COURT IN GRIGGS, IN NEW YORK 
TRANSIT AUTHORITY VERSUS BEAZER, AND IN OTHER SUPREME . COURT 
CASES. . 

THE COMPROMISE -- DAMAGES 
THE COMPROMISE ALSO MAKES COMPENSATORY AND PUNITIVE DAMAGES 

AVAILABLE FOR THE FIRST TIME IN CASES INVOLVING INTENTIONAL 
OISCRIMINATION, INCLUDING SEXUAL HARASSMENT. 
' THESE DAMAGES ARE CAPPED, SETTING AN IMPORTANT PRECEDENT FOR 

TORT REFORM. 
THE CAPS RANGE FROM A LOW-TIER OF $50,000 FOR BUSINESSES 

WITH 16 TO 100 EMPLOYEES, TO A HIGH-TIER OF $300,000 FOR 
BUSINESSES WITH MORE THAN 500 EMPLOYEES. 

98% OF ALL BUSINESSES FALL WITHIN THE LOW TIER, WHICH IS 
MUCH LOWER THAN THE $150,000 CAP CONTAINED IN THE PRESIDENT'S 
BILL. /,·:· ... 

WITH THESE CAPS, THE INCENTIVE FOR FRIVOLOUS LAWSUITS SHOULD 
BE SIGNIFICANTLY REDUCED. :. 

ONLY WAY OUT OF QUAGMIRE 
THIS COMPROMISE IS NOT PERFECT. IT WILL NOT SATISFY 

EVERYONE. 
BUT IT IS THE BEST WE CAN DO UNDER THE CIRCUMSTANCES. 
THE COMPROMISE MAY NOT BE "ALL THINGS TO ALL PEOPLE," BUT IT 

IS THE ONLY WAY OUT OF THE CIVIL RIGHTS QUAGMIRE -- WITHOUT 
PRODUCING QUOTAS. 
. I WANT TO THANK MY DISTINGUISHED COLLEAGUE FROM UTAH, 

SENATOR HATCH, FOR HIS STEADFAST COMMITMENT -- OVER THE PAST TWO 
YEARS -- TO FASHIONING A BILL THAT WILL PROMOTE EQUAL 
OPPORTUNITY, NOT EQUAL RESULTS. 

I ALSO WANT TO CONGRATULATE MY DISTINGUISHED COLLEAGUE FROM 
MISSOURI, SENATOR DANFORTH, WHO HAS WORKED TIRELESSLY TO GET US 
WHERE WE ARE TODAY. 

SENATOR DANFORTH'S LEADERSHIP HAS BEEN THE ENGINE DRIVING 
THE COMPROMISE EFFORT. 

TODAY, THE ENGINE HAS FINALLY ARRIVED IN THE STATION. 

### 
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November 23, 1991 

CRIME BILL 

o The delay in going to Conference was a result of Democrats 
insisting on naming more Senators than they were entitled. 
Under the ratio of 5 - 3, Democrats would control 63% of the 
Members while holding only 57% of the Senate. Appointing 
the full Committee as Conferees would result in a 57%, the 
exact ratio of the Senate. 

o While this may seem unimportant, the difference is that 
Democrats are worried about getting the Crime Bills into 
Conference, Republicans are worried about getting a good 
tough Crime Bill out of Conference. Since the vote is 
rigged, we will probably end up with nothing but lip service 
being given to the very real problem of street crime and the 
protection of law abiding citizens -- just like we ended up 
with last year. 
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CRIME, DRUG, AND GUN CONTROL: 
COMPARISON OF MAJOR OMNIBUS BILLS OF THE 102d CONGRESS 

SUMMARY 
The report compares significant provisions of crime, drug, and gun control legislation under consideration by the 102.d Congress. Bille included in this comparison 

are: S. 1241 as pa.eeed by the Senate (July 11, 1991); H.R. 3371 as paseed by the Houee (October 22, 1991); and an Administration bill (introduced in the Houee u 
H.R. 1400 and in the Senate as S. 635). · .• i' 

All three propoeale are broad in BCOpe, the Senate bill having 49 titles, the Administration bill eleven, and the Houee bill twenty-five. They are limilar insofar 
as they each seek, in a number of respects, to expand the Federal role in the nation'• crime control effortl. The billl all to some degree increase penalties for the 
criminal use of firearms; expand the number of Federal crimes punishable by death; provide for changes in habeaa corpua procedure intended to expedite review of 
capital cases; add new offenses 1ubject to Federal jurisdiction; and increase penalties for violent crimes and drug trafficking. However, they each have unique proviaione 
and in some instances propoee significantly divergent approaches to the issues addreeeed. Among the differences are the following: 

• Firearmll. S. 1241 expands Federal regulation of military-41tyle semiautomatic firearms ("assault weapone"). By floor action, limilar provisions in H.R. 3371 
as reported were 1tricken. Both S. 1241 and H.R. 3371 provide for the ecreening of handgun buyers (H.R. 7, the "Brady Bill", was incorporated by floor 
amendment into H.R. 3371); but S. 1241 also contains provisions designed to achieve a national system for inltant identification of felons and other high-risk 
individuals, which could be used at the point-of-purchase by gun dealers, after which the Brady waiting period feature would be eliminated. S. 1241 also 
establishes potential Federal jurisdiction over virtually all gun crimes and a Federal death penalty for murder committed with a firearm. Except for a ban on 
large-capacity magazines, a propoeal also generated by the assault weapon issue, the Administration bill has no limilar provisions. 

• Habeas Corpus. H.R. 3371 expands the retroactive application of new Supreme Court decisions to Federal habeaa proceeding& initiated by State prisoners; 
S. 1241 and the Administration bill do not, and they bar Federal habeaa relief where State courts have given a constitutional or other claim a full and fair 
hearing. 

• Exclusionary Rule. S. 1241 codifies the good faith exception (reliance on a warrant) developed in Federal case law related to the Fourth Amendment 
"Exclusionary Rule.• Both the Administration bill and H.R. 3371 also include warrantleee searches within the exception, and the Administration bill further 
includes guns seized as evidence. 

• Racially Dlecrlmlnatory Capital Sentencing. Both the Administration bill and H.R. 3371 require procedures to provide for color-blind capital eentencing 
without statistical tests. S. 1241 contains no comparable provisions. 

• Federalization of Crime. Although all three bille would in varying degrees extend Federal criminal jurisdiction and involvement in crime control measures, 
only S. 1241 would make it poeeible to proeecute in a Federal court the perpetrator of any violent or drug trafficking crime, under State law, if during and in 
relation to the offense he poeeeeeed a deadly or dangerous weapon or device. 

• New Funding Autborlzatlom. S. 1241 contains new appropriation authorizations for fiscal year 1992 totalling approximately $2.1 billion, including $400 
million for a new Police Corpe program, $850 million for the construction and operation of Federal and non-Federal priso111, $650 million for Federal law 
enforcement agencies, $400 million for a national Felon Identification System (intended for uee in identifying proscribed ri.rearm purchasers), $300 million for 
a new drug emergency 11.NmB program, and $150 million for youth violence and rural crime initiatives. A similar total for H.R. 3371 is in the range of $1.2 billion, 
including $100 million for each of three new programs (eubetance abuee treatment programs in State prisons, eafe schools, and drug testing of arreeteee), $150 
million for a community policing program, $200 million for alternatives to prison, $300 million for drug emergency areas, and approximately $100 millioh for 
the Drug Enforcement Administration. The Administration bill contains no provisions for new or increased funding authorizatione. 
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SIDE-BY-SIDE COMPARISON OF CERTAIN PROVISIONS INCLUDED IN .THE SENATE AND HOUSE CRIME BILLS 
ISSUE 

Death 
Penalty 

Habeas 
Reform 

SENATE BILL BILL S.1241 HOUSE BILL H.R. 3371 
Establishes constitutional *C9ntains .the President's procedures to implement *tough death penalty. death penalty at federal *It has language to level. Meets procedural *limit appeals which requirements as mandated *Sen. Biden blocked in by the Supreme Court. *the Senate. (support) 
Contains D'.Amato provision * 
which makes murder with a * 
gun a federal death penalty * 
.offense. (support) * 

* 
* Broad reform which limits *Reform effort which, in Federal court interference. *effect, would 

with State court cases an~ *ultimately lead to more eliminates abuses typical of *litigation and abuse 
habeas prisoner petitions *than currently exists. Toughest habeas reform to *It expands death row ever have passed the Senate *inmates' rights.(oppose) 

* 
* Exclusion- Contains weak exclusionary 

ary Rule rule which is worse than 
*Codifies Leon decision on 
*good fait'h"S'Ei"arches made 
*pursaunt to a warrant and 
*extends the exception to 
*warrantless searches. 

Reform current law. (oppose) 

Firea:rms Contains both a waiting 
period provision and a 
ban on certain semi-auto. 
firea:rms. 

Confessions No provision 

Funding Requires federal funding 
for States which is equal 
amount given to death row 
lawyers. (support) 

* (support) . 
* 
* *Contains no waiting 
*period or ban on semi-
*autornatic firearms. 
*weapons and . 
*bans export of semi-
*autornatic weapons. 
* 
* *Overturns major Sup. Ct. 
*decision which aided 
*prosecutors by expanding 
*the admissability of 
*certain confessions. 
*(oppose) · 
* * . . 
*Identical provisiqn. 

to* 
* 

Other provisions which must be resolved include: (1) police bill of rights; (2) forfeiture provis~ons; (3) victims' provisions; (4) increased authorizations; (5) gambling issues . 

. . , . 
. { • •'. .·.1:;;._; :.~.;\ . ' . 
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TO: Senator Dole 
Sheila 

FR: Kerry 

RE: Status of Crime Bill Conference 

*To date, no first meeting of the conference has been set, and 
the Democrat committee staff has not called the Republican 
committee staff to begin any negotiations. 

*The Republican Judiciary staff is operating under the 
assumption that the Democrats are putting together a bill this 
weekend, and will call a conference on Monday, and ram the bill 
through. 

*They are working with DOJ to prepare a Republican bill, 
including the best provisions on capital punishment, habeas corpus, 
exclusionary rule, etc., which could be used in pointing out the 
differences between the Democrat approach, and a Republican "tough 
on crime" approach. 

*Whit and others have picked up information, however, that 
Jack Brooks wants to keep the bill in conference until next year, 
to give the NRA folks more time to line up their troops against the 
gun provisions. 
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BOUSB RllJUBLIOAH LIADBR•S TASK JORCI OH JOIS A.HJ) ICOMOXIC GROWTH 
UP. K:CCJU!IY EDWARDS, CHAlllDH 

.' _- \\ 

\\ 

f. DIJ?CIT NEOTR1L PACKAGE tor 
. JOBS, SAVINGS, INVISTKIN'l', and BOKIOWlf!RSBIP 

(AJ Adopte4 by th• House Repuhlioan conferenca, Novem!:>er 22, 1991) . . 

o ~ocrease Sogial Security Earnings Limit. 

o HR 2550 LEAP apprenticeship provision. 

o Repeal Excise Tax on Boats. Aircraft. etc. 

o Middle Ineome Savings Plan. Interest income exclusion on savin9s, 

o IRA Plus. Allow tax free wi~hdrawal at maturity. 
ti, . 

' o Expensing Capital InvestmeD~f.' tor Small· Business. Increase from 
current $10,000. · • 

o capital G1ins Bate Diff;rential. 
Administration. 

As advanced by the 

o 50% Capital Gains Exclusion on Venture Capital Investments • . 
Taxpayer invests in new ventures and holds for 5 years, ~: 

o Prospeotiye Indexing of Capital Gains, 

o Partial Repeal of Passive Loss Rules. 

9 No-Penalty on IRA withdrowol for 1st-time bpme buyer, 

o . ~reat Loss on Sale of PriuwlPal Homa as a Capital LQSS. 

CONTACT: CRAIG VEITH 
202/225-2132 

~cc..o'f"t>\n~ -to Hou.~e. C..~ve.M.U ~+A~~ 
Hou.t>e.. ~e.ev..b\{c..a..-Y\.O hA~ no-+ ))e.c...lc6b ,, 

\.}.)\\e.-\'~ev +o ()\0~ ~ ~~ a. 11 5t"A-~b Ale-M 

r~. Fov- Y\OLO -the.'t in+eMb To ofjp· 
\-\: OA ()..M o. ~ t> mtl>\+ -+o f<TC!, . 

iP~, I :z-t./ 't I 

)? . /. . cf ())if_?O!: .. : 
..•.. . ----· . 
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Jfighway inactioll threatensj(lps 
_j _0&,000 at risk 

: if Congress faifs to 
·pass transit funding. _,...,,.. ... ..-., .. 

Highways and jobs - --. ,:;, , .::~-~l:,,,~-
money. about $1.7 billion · in aid to states caonot be aUocated for the final quarter of l 99 I . stale$ that would teel 1he greatest lrrpact ot lhe government fal!u~e to · So far agreement . has been pass new highway and tran$lt legislation. ··' reached oo the overall dimensions . . . of the measure, pegging spending Reduced Program Spending . Job9 it •lake ·. at S 15 l billion over six years. But · 1 I $4S ·m .:;'.:,'::'::<:-. · :'-\:/;:'.;~::>~:'-'~·.-i·::>: Z880 ·.: · di~ercaces ~ on a ~~t of 

: :WASHINGTON - About Ar1tansu • mi on.~ ' .:1°·,. · ·: -~·-. . · '. ·····: · · · maJOr aod manor proVJstOM. to~oo jobs throughout the Calffoml_a I . . -· $269.7 minion ··I \·> :,16,1~ : Tcyjng to i~crcase ~re on &>uniry could be Jost by the end of 111 .. ,, . . , , • . . • Congress lo pass a bill, . Che die ·year if Congress doesn•t act · Colorad~ l J $52 milliO!l ~<:?- ·::·< (·-'~~~.~rv~:-:'.=::~--;·.~:~<t : ~f72_t> ~:- · Transporta~n Dcpart.mm,r on gu!ckly to restore the flow of ...- I , .-:·'- .. ~:·. ,- · ~: 7l~ \~. t-; ~ .. ~ :. :.0 oOO-·;: Wednesday issued a" four-page ~ _hjghway and transit mon- flllno_ls I $'91;, fJl.~~l_l:j;11:;tf'~~·~~:;<-~~:;t1;·: ~~ ,~ • . : , .·.;> document iHustrating · what it rci;:is!tioos:fects~e Bush . JOW. I·. ) $70.8 rfijiii~h:)':Ji~k.;~z~~/~;;~;;}?H;4~428;<: : ':!i1a:i:~~ti:az!!.:-c~~ ~~ : ™ potcotialjob Josses come as . f:.oulslan~}:· . .. ··l ~.3 minion . 3, '188 - drag on ccoll<?mi<: rcoovc:ry, .. the =untry is trying to pull itself .... : .... .. 1 .... ,, . · ... . · department said. <1 rectssion and fighting~:·:. -~1cti~#;J:._.;.,;; ': · ' . .': ... ; I $112.7 million 6,762 Without t~e .legislation, the h t un~mploymenl_·: f?.tes 1~:. · ·· .. ··"f.: ~ 1'.· :, ... ,.·· · .. ·. .4,38o. document said, .. 14.000 lane-
livcilfirs.·. ·. · , . ; ·· ' ~~':'*:?A :P:: ·~'f J.,$73 milltori miles of pavement would not be : CJlt!f:or.rifa faces the biggest . ::~-:T~''· >::;-;·.. 1·;s8.3 million . 4,098 rehab~litated. 1,700 lane-miles of · aceordingto the estimates;·.: "· .•;..'. \~ . -':. : .,apactty ~ou]d not be added and vailabJc by the Transj:lorta-:, wrsconsfn · 1··: ·,,,.. f $60 milll<ln 3,600 1,000 bndgcs would not be 
(ion Department. Many states · . · · rehabilitated.•• uld be affected to some dcgre~~ . 

- -----
•·According to the list. Kansas L· :SOuNit: Deperonento1Transpor11lllon AFV' Woitd· lose Sl0.090,000 and 605 · · · · ;of!s .. Missouri would lose The asoociatioo estimates that said his agency estimated worst-, S7},Q90,000 and 4,380 jobs. .,. the ripple effect could reach $27.8 case job losses in the 600.000 • '· "'. • jDa 1hiop could worsen. ~ - bilHon in ~s of J<>5t productivi- range if spending authority is not t '. • pe American Association or- ty, oootracts and employment restored soon. 

1 · f.tipway . and Transportation Of.. opportunities. It says these effects Congress is struggling to pass : Aclals projects a loss of 409,000 would take about a year to be fully highway and transit authorization 11 jotts cluoughout the economy if felt. legislation to repJaoc the fiv~year ~ ii#lway . spending is not qiiicldy. Tom · Larson, head of the bill that expired Sept. 30. Without ~ ~orcd. Federal Highway Adminjstration. the authority ~ spend highway : . . 
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November 22, 1991 

RE-PuBuCIMJ ~~ 
TALKING POINTS 

• Today's bill is the product of a year's worth of work on the 
part of the Republican Health Task Force. 

• The most critical element of our proposal is the use of 
incentives and flexibility rather than mandates. 

• We believe that given the chance small business, the self-
employed and many individuals will avail themselves of health 
insurance coverage. 

• The problems confronting us are multifaceted, calling for 
multifaceted solutions. We can help some people purchase 
private insurance while still others will need even broader 
subsidies and probably full coverage under a public program. 

• Ours is not a perfect plan nor the only plan. A number of 
Republicans, like Senators Durenberger and Domenici have 
introduced individual bills that merit our attention. 

• Our proposal is meant to lay out a series of important 
principles. Not all of us agree on all aspects of the plan 
nor do we agree on the financing. But be assured, we are 
committed to paying for whatever we do. 

• We have not sought out the endorsement of the Administration. 
But, we are hopeful that the principles we lay out, and those 
that are put forward in a number of other bills introduced by 
Republicans, will give the White House a basis upon which they 
might build their own proposal. 
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November 7, 1991 

SENATOR DOLE FLOOR STATEMENT 
ON REPUBLICAN HEALTH TASK FORCE BILL 

Mr. President, Washington is a city full of agendas. But 
if one dominates the list, it is health care. After years of 
neglect, it's time has come. Just turn on the evening news, or 
pick up any newspaper, or attend any town meeting, as I have over 
the past months, and what you see and hear is Americans concerned 
about health care and wanting us to do something. 

And for good reason. Health care costs have run amok. The 
number of uninsured has grown. And the middle class are getting 
more and more concerned about the security and affordability of 
health care. When I read recent polls indicating that 90% of the 
American people feel our health care system needs fundamental 
change, I believe it. 

A number of reform proposals to revamp the current system 
are kicking around Capitol Hill -- my latest count is 24. 
There's also been a flood of reform proposals that have poured 
out of business, labor, medical, insurance, and grassroots 
organizations. 

But conventional wisdom among government and industry 
experts says that meaningful, comprehensive reform is at least 3 
to 5 years away. 

What's blocking action? There's a lot of finger-pointing 
going on right now. Democrats point to the White House. Others 
point to a Democrat-controlled Congress. Doctors point to the 
lawyers. Insurance companies point to wasteful hospitals and 
doctors who charge too much. Small business points to the 
insurance companies. Interest groups point to a lack of 
consensus. Everyone talks about the how complex the issue is. 
And meanwhile, the American people watch in frustration as their 
coverage dwindles, or even disappears in some cases, and costs go 
higher and higher. 

It's time to stop pointing fingers -- there's plenty of 
blame to go around -- and it's time to really do something. I 
don't mean it's time to just talk about doing something, I mean, 
it's time to introduce a bill that will actually pass -- that 
will have the support of the President and Congress -- from 
members on both sides -- and that will become law. 

Mr. President, today my Republican colleagues and I are 
introducing a bill that I think has a fighting chance of doing 
just that. 

A year ago, the Republican members of this body formed a 
Health Care Task Force, ably chaired by the distinguished senator 
from Rhode Island, Senator Chafee. 
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For the past year, the Task Force met every week searching 
for ways to curb the ever-rising health care costs, and to expand 
access for the millions of Americans now without insurance. 

Our discussions have been frank and comprehensive. Did we 
agree on every point? Of course not. Have we solved the crisis? 
Not completely. But what we have done is put together a 
meaningful package that will improve health care for Americans. 

We must remember, comprehensive, sweeping reform is going to 
take some time. Anyone who says it will happen this year, or 
even next year is either inexperienced and naive, or is simply 
not stating the truth. 

The financial resources to restructure the system are just 
not there. Simply put, the government is broke. And most of the 
states are running in the red as well. That's why the Democrats 
keep talking about taxing business because that's what those 
"pay or play" proposals really are -- a tax on business. 

If it's our intention to bankrupt the employers of our 
nation, particularly small employers, some of which are already 
operating on the margin -- then it's the right solution. Or if 
it's our intention to ravage the economy and force people out of 
work -- then the proposals we've seen come forward by the 
Democrats are the right solution. 

But, that's not our intention. Our goal is to curb runaway 
health care costs that are consuming more and more of our gross 
national product. Our goal is a health care system accessible to 
all Americans. And our goal is to have health care reform that 
preserves the assets of our system -- assets we often don't hear 
about -- like unparalleled high quality health care delivered by 
our health professionals. 

The most critical element of the proposal before you is the 
use of incentives versus mandates. We continue to believe that, 
given the chance, small business, the self-employed, and many 
individuals will seek to protect themselves or their employees. 
Our bill seeks to do just that through the use of tax credits and 
reforms in small market insurance. 

Additionally, our bill recognized the multifaceted nature of 
the problems confronting us. Some people can be helped through 
the use of tax credits. Others will benefit through the 
expansion of the community health clinic program, while still 
others will avail themselves of coverage under the state 
publically financed program. 

I should also note that there is special attention given to 
the real needs of rural populations. The bill not only increases 
the funding for community health clinics, it also increases 
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funding for the National Health Service Corps., which will 
translate into more health care providers for rural areas. 

Our bill also has many strong provisions to contain 
skyrocketing costs. We believe that $15 billion could be saved 
each year by reform of the medical liability laws. We've also 
made provisions for small market insurance reform and the 
creation of purchasing groups. 

These are just a few of the innovations included in our 
bill. As a group, the Task Force had to resist the temptation to 
throw out the entire system and start over, or to propose radical 
reforms which have no chance of passing. I believe our approach 
is both reasonable and responsible. 

Mr. President, I also would like to note that while the 
proposal we are introducing today focuses on acute care services, 
long-term care is still a priority. 

In August, Senator Packwood and I introduced a long-term 
care bill that addresses the needs of many of our older 
Americans. It provides for both home and community-based long-
term care services, as well as nursing home care. And most 
importantly, it significantly improves access to long-term care 
for a larger segment of our senior population. Unfortunately, we 
have yet to see any action on our proposal. 

FINANCING 

And now, Mr. President, let me turn to the question which 
must be asked of any legislation in these times of thinning 
budgets. How are we going to pay for the bill? 

Mr. President, you can be certain, that as a group, we are 
fully committed to seeking a responsible financing mechanism. 
One area that looks particularly promising to me is the placing 
of a reasonable limit on the tax deductibility of health benefits 
provided by employers. 

Our current system of unlimited tax-free health benefits not 
only strips away incentives to contain costs and to consume 
cautiously, it also results in a loss of revenue to the U. S. 
Treasury of almost $40 billion per year. This is only one 
financing mechanism that is a viable option. There are others. 
I am confident that a financing mechanism will be found. And, I 
can assure you, it will be done so without adding to our federal 
deficit. 

CONCLUSION 

Mr. President, I realize that our bill today does not solve 
all of our health care system's shortcomings. But I believe it 
significantly moves us forward in the right direction toward 
greater access with decisive cost containment measures. What it 
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does not do is have the government take on volumes of new 
regulations, huge deficits, or massive tax increases on our 
business people. 

It is quite different than the Canadian system that some 
seemed to be so fascinated with. It is also quite different from 
the leading Democratic proposals with all of their mandates. 

If you're looking for a health care bill that will actually 
help the American people, without wreaking havoc on the economy, 
I think this bill looks pretty good. On the other hand, if 
you're looking for an excuse to expand the government and weaken 
our businesses, look elsewhere. 
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r. TH.E 'HEAL TH EQUITY 
AND. 

ACCESS IMPROVEMENT ACT OF 
1991 

Sponsors: 
/ It. 

SENATOR Jc;.>HN H. Cl;iAFEE 
Senator ··Robert Dole 
Senator John McCain 

Senator Arlen Specter 
Senator Christopher S. Bond 

Senator William S. Cohen 
Senator John C. Danforth 

Senator Frank H. Murkowski 
Senator Slade Gorton 

Senator Mitch McConnell 
Senator Ted Stevens 

Senator Larry Pressler 
Senator Alan K. Simpson 
Senator Malcolm Wallop 
Senator John W. Warner 

Senator Connre Mack 
(partial list) 

-
.\ ·.-.... ·. 
" ,:· . 
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SUMMARY: 
The Issue: 

\\American health care is admired throughout the world for 
its sophistication and quality. Yet it is under attack at 
.home. Why? 
r. 

** In 1990 it is projected that $660 billion -- almost $2 
billion per day -- was spent in the US on he~lth care: ~ 
more per capita than any other industrialized nation. 

** Yet between 31 and 37 millfon people, almost half of 
them children, may be unable to get needed health 
care services because they lack health insurance or 
live in an area without easy access to affordable 
health care providers. 

** While we spend more qn health care than any other 
nation, we lag behind· many countries in key 

/l , 

measurements such 'as infant mortality and life 
.· 

expectancy. 
** Our businesses are faced with skyrocketing costs for 

employee coverage. In recent years, one of the 
primary causes of labor-management disputes has 
been disagreement over the cost of insurance 
premiums. Many small employers find it almost 
impossible to offer health care coverage to 
employees. 

Our system, however, does have many strong points. 

** Approximately 85°/o of all Americans do have some form 
of health insurance. 

** Our system allows patients to have choices about where 
they receive care. 

** There are few lines for health care among those who are 
covered. 

1 
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** Our medical technology 1s among the best in the world. 

\\ The Health Equity and Access Improvement Act of 
1991: 

----~- - : . -

This package of proposals represents an effort by 
Senate Republicans to develop a ·fair and equitable health 
care strategy designed to address the health care · needs of 
Americans by enhancing the benefits of our system and 
correcting its deficiencies from both the accessibility and 
cost perspectives. To achieve this the Task Force has 
developed a proposal that builds on our present system to 
both hold down skyrocketing costs and expand access to 
health care services. 

,· 

Major points of proposal·: . 
** The proposal recognizes ··=that our system needs to be 

. modified to promote fairness, to respond to the 
needs of those it does not adequately serve, and to 
otherwise prevent further erosion. It reforms health 
insurance practices and federal tax policies to ensure--
that individuals, small employers and their 
employees are treated fairly in comparison to large 
employers and their employees. 

** The proposal ensures that innovative and creative 
alterna.tives to traditional health insurance plans are 
given a fair opportunity to evolve in both the private 
and public sectors. 

** It includes - reform--of medical -liability laws that have a:n- -----
impact on how care is provided and on the rising cost 
of health care. 

** It is designed to encourage the development of better 
and more responsive methods of delivering health 

2 

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 35 of 39



care services (e.g., health centers or other primary 
care providers vs. emergency rooms). 

\\** The proposal maintains individual choice. 

COST CONTAINMENT: 
f. One of the most critical elements of health care 
reform is to develop methods to slow the trend of 
skyrocketing medical costs. The ·proposal ' addresses this ~ 

aspect of the issue in a variety of ways: 
1. Medical Liability Reform. A conservative estimate sets 

the cost of medical liability at $15 billion annually. It 
is estimated that this accounts for roughly 15°/o of our 
total expenditures on physician services. The RHCTF 
proposal would reform our liability system by 
encouraging development of alternative dispute 
resolution systems tn~reby lowering court costs and 
backlogs as well as irt~reasing a~cess to the liability 
system · for those with ··small claims; encouraging early 
settlements whenever possible; preemp~ing state 
tort law in certain areas; sending punitive damage 
awards to consumer protection agencies and state 
disciplinary boards; and strengthening the ability of -
states to ensure that the quality of care provided by 
physicians and other health care professionals 
remains high. 

2. Managed Care. Businesses and insurers continue to 
develop effective methods to · contain the growth of 
their medical costs. One such effort is through 
managed care arrangements ranging from simple pre-
admission screening to full-scale HMOs. The proposal 

. ' 
would encourage the development of such 
arrrangements through tax credits and preemption of 
state anti-managed care laws for approved managed 
care plans. 

3 

This document is from the collections at the Dole Archives, University of Kansas 
http://dolearchives.ku.edu

Page 36 of 39



•. 

3. Insurance. Currently, a small business purchasing health 
insurance for its employees faces a series of 

\\ 
insurance practices which result in premium costs 
which are much higher than those large businesses 
pay. The proposal reforms some of those practices 
and also encourages the development of small group 
purchasing organizations giving them the ability 
ability to negotiate due to greater market share. 

4. Prevention: Expands existing public programs· which 
have a focus on primary and ·preventive care such as 
Community Health Centers and the Childhood 
Immunization Program. Also creates a new tax credit 

· for individuals who receive preventive services 
· including cancer screening, immunizations, and well 

child care. 

EXPANSION OF ACCESS TO HEAL TH CARE: 
1. Tax credits for individuals. Approximately three-

quarters of those who are uninsured have family 
incomes below $30,000 annually. To assist these 
families in their attempt to find adequate and 
appropriate health care, the proposal creates a tax 
credit (which is completely phased out at $32,000 in 
income for a family, $16,000 for an individual) of 
$1,200 for a family and $600 for an individual. This 
credit can be used for the purchase of health 
insurance as well as health care services. 

-2. Tax credits for small business. About 40°/o of those who 
are uninsured are employed by a small business. The 
proposal would provide tax credits to small . 
businesses which begin to provide health insurance to 
employees as well as to those which extend coverage 
to include depe.ndents. In addition, those employers 

4 
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. ~ : -. .. :-::-, . 
. . 

which join a purchasing group (as defined in the bill) 
will receive a tax credit. 

\\3. Tax deductibility. Those who receive employer 
provided health benefits pay no tax on any employer 
contribution to the premium. On the other hand, an 
individual who does not receive employer-based 
insurance not only will pay more for insurance because 
he is purchasing it outside of a group,' but also will pay ~ 
for it with after-tax dollars. . Thus, we are ·subsidizing 
health care for a significant number of upper and 
middle-income individuals. Workers in businesses 
that do not provide insurance, usually low-wage-

. workers in the service industry or seasonal workers, 
do not receive this subsidy. The proposal would 

. create equity in the tax code, and encourage the 
purchase of health insJJrance by making the cost 
deductible for 1) th'c)'se without employer-provided 
insurance; and 2) those who are self-employed. 

4. Expansion of Public Health Service Programs. The 
proposal would expand Community Health Centers and 
the National Health Service Corps -- these two 
expansions would ensure that health care services 
would be available to at least an additional 7.5 million 
people over the next five years. The proposal would 
also increase funding for the immunization program. 
In addition, the proposal would create a new program 

· to help develop cost-effective health delivery 
systems in medically underserved areas -- in both 
urban and rural areas. 

- - -- -- ---- 5~--creation of iievr·puoirc -program for thos·a-·not eligible for · -- --- ------- -
Medicaid (but below 200°/o of the federal poverty 
level). States would be given the option of filling its 
health insurance gaps through a program for which 
they may set eligibility, services, and delivery of 

5 
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care. A federal match would be available and the 
federal government would ensure that the quality of 
care is high. States would be able to focus this 
program on preventive and primary care. 

6. Series of improvements in existing programs to 
~ increase access to health care services in rural areas. 
7. State Flexibility. This would give states the ability to 

restructure existing health care delivery systems and .f 

reimbursement so that they can expand access to 
health care. The proposal would set up a mechanism 
under which states could propose to combine current 
entitlement and public health service health care 
funding to develop such systems. 

,--
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